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NOTE. 

The  Old  Series  of  The  American  Law  Register  is  comprised  in 
nine  volumes,  from  November,  1852,  to  September,  1861,  both  inclusive  ; 
and  having  been  printed  &om  type,  it  is  now  out  of  print,  and  can  only 
be  furnished  second-hand. 

The  New  Series  begins  with  November,  1861,  and  has  been  printed 
from  plates,  so  that  the  text  can  be  had  in  newly-printed  volumes.  After 
the  Twenty-first  Volume,  the  quality  of  the  paper  used  was  changed,  so 
that  second-hand  volumes  prior  to  1883,  are  not  as  large  and  do  not  cor- 
respond with  the  present  volumes.  In  reprinting,  a  quality  of  paper 
uniform  with  that  in  this  volume  is  used,  making  all  volumes  of  the  same 
size  and  appearance. 

The  New  Series  comprises  both  the  First  and  Second  series :  the  First 
from  November,  i86i,  to  December,  1887,  inclusive;  the  Second,  from 
January,  1888,  onwards.  It  was  intended  by  the  D,  B.  Canfield  Company 
to  call  this  Second  Series,  the  Third  Series^  and  the  title  page  of  the  vol- 
ume for  1888  was  so  lettered.  But  the  present  publishers  have  preferred 
to  keep  the  titles  of  the  Old  and  New  Series,  and  divide  the  A^ew  Series 
into  First  and  Second,  instead  of  calling  the  Old  the  First,  and  dividing 
the  A^ew  into  Second  and  Third  Series. 

The  First  Volume  of  the  Digest  covers  the  period  of  the  Old  Series  and 
the  first  Fourteen  Volumes  of  the  New  Series :  the  Second  Volume  (now 
in  preparation)  covers  the  volumes  of  the  New  Series  from  the  Fifteenth 
to  the  Twenty-sixth,  both  inclusive  ;  and  the  Third  Volume  will  digest 
the  volumes  from  the  Twenty-seventh  on,  comprised  in  the  Second  Series. 
By  using  the  last  volume  of  the  Digest  first,  the  cross-references  will 
speedily  and  easily  unlock  the  wealth  of  legal  matter  in  all  the  volumes 
of  The  American  Law  Register. 
.  Fhiladelphta,  Dec,  1890. 
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THE  LAWS  OF  LOUISIANA,  AND  THEIR  SOURCES. 

Read  before  the  New  Orleans  Academy  of  Sciences  in  1871 ,  and  revised  for  Thb  Ambrican 

Law  Register. 

It  is  a  maxim  that  all  men  are  presumed  to  know  the  law, 
and  that  ignorance  of  the  law  excuseth  no  man.  This  maxim 
is  well  enough  as  it  respects  offenses  malum  in  se,  and  such 
questions  of  right  and  wrong  as  one's  conscience  settles  with- 
out any  elaborate  appeal  to  reason.  But  when  we  come  to 
consider  regulations  which  are  made  merely  for  convenience, 
or  questions  which  require  the  cautious  weighing  of  reasons 
by  the  cultivated  mind  to  arrive  at  what  is  just,  the  propriety 
of  the  maxim  is  by  no  means  so  clear ;  yet  it  is  essential  to 
administration  of  justice. 

It  is  well  known  that  the  laws  of  Spain  were  the  laws  of 
Louisiana  at  the  cession  of  the  territory  to  the  United  States 
in  1803,  by  the  treaty  of  Paris. 

It  is  true,  the  country  had  been  settled  by  the  French  in 
1699,  and  had  continued  in  tiie  possession  of  France  for  seventy 
years,  when  O'Reilly  took  possession  of  the  same  in  1769  for 
Spain,  and  that  the  larger  part  of  the  inhabitants  were  of  French 
descent,  and  that  the  country  had  been  retroceded  to  France 
by  the  treaty  of  Ildefonso  in  1 800,  and  by  that  power  trans- 
ferred to  the  United  States,  yet  the  brief  possession  de  facto  by 
France  from  the  30th  day  of  November,  A.  D.  1803,  to  the 
20th  of  December  of  the  same  year,  did  not  permit  the  carry- 
ing into  effect  of  any  material  changes  in  the  laws.  The  only 
changes  made  by  Lausat,  acting  for  France,  was  to  substitute 
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a  Mayor  and  Council  for  the  government  of  New  Orleans,  in 
the  place  of  the  Cabildo,  and  to  re-establish  the  black  code  of 
Louis  XV,  prescribing  the  duties  toward  and  the  government 
of  slaves.  But  as  Spain  and  her  Indies  were  governed  by  the 
civil  law,  which  also  prevailed  in  France  and  Louisiana,  the 
change  was  not  so  marked,  so  far  as  private  rights  were  con- 
cerned, as  it  was  respecting  the  parceling  out  of  the  public 
domain,  and  laws  afifecting  the  public  order  and  the  substitu- 
tion of  the  Spanish  language  for  the  French  in  l«gal  proceed- 
ings. It  is  quite  apparent  that  the  Spanish  laws  were  accept- 
able to  the  inhabitants,  for  no  attempt  was  made  to  change 
them  after  the  cession,  further  than  was  operated  by  subjecting 
the  country  to  the  authority  and  Constitution  of  the  United 
States.  So  that  at  this  time,  Louisiana  is  the  only  State  of  the 
vast  territories  acquired  from  France,  Spain  and  Mexico,  in 
which  the  civil  law  has  been  retained,  and  forms  a  large  por- 
tion of  the  jurisprudence  of  the  State. 

The  Treaty  of  Paris  guaranteed  to  all  the  inhabitants  of 
Louisiana,  then  embracing  the  immense  territory  from  the 
Gulf  to  the  forty-ninth  parallel  of  latitude,  and  from  the  Miss- 
issippi River  to  the  Rocky  Mountains,  all  tlie  rights,  ad- 
vantages and  immunities  of  citizens  of  the  United  States,  and 
protected  them  in  the  enjoyment  of  their  liberty,  property  and 
religion.  As  in  matters  of  treaties,  the  President  and  Senate 
of  the  United  States  possess  the  supreme  power,  no  steps  were 
needed  to  naturalize  the  inhabitants  of  the  territory,  how  short 
soever  the  residence  in  it  had  been  at  the  time  of  the  cession. 
They  became  at  once  citizens  of  the  United  States. 

The  first  government  provided  for  the  ceded  territory  by  our 
Government  was  exceedingly  simple.  Congress,  in  advance 
of  the  transfer  on  the  31st  October,  1803,  provided  that  until 
the  expiration  of  that  session  of  Congress  (unless  provision  for 
the  temporary  government  should  be  sooner  made)  all  the 
military,  civil  and  judicial  powers  exercised  by  the  officers  of 
the  existing  government  of  the  same,  should  be  vested  in  such 
person  or  persons,  and  should  be  exercised  in  such  manner  as 
the  President  of  the  United  States  should  direct  for  maintain- 
ing and  protecting  the  inhabitants  of  Louisiana  in  the  free  en- 
joyment of  their  liberty,  property  and  religion. 
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It  was  not  long,  however,  before  the  principal  part  of  the 
present  State  of  Louisiana  was  organized  into  a  territorial  gov- 
ernment under  the  name  of  the  Territory  of  Orleans.  We  say 
principal  part,  because  although  the  terms  of  the  law  embraced 
within  the  territorial  limits  that  part  of  the  State  between  the 
Mississippi  River  and  Pearl  River,  and  between  the  Mississippi 
Territory  and  the  Manchac  or  River  Iberville,  this  part  of  the 
territory  was  at  that  time  actually  held  by  Spain,  and  continued 
to  be  so  held  until  i8io.  The  legislative  power  of  the  territory 
of  Orleans,  by  the  Act  of  Congress  of  March  22,  1804,  was 
vested  in  the  Governor,  appointed  by  the  President,  and  in 
thirteen  of  the  most  fit  and  discreet  persons  of  the  territory, 
who  were  to  be  appointed  annually  by  the  President.  The 
ancient  laws  were  continued  in  force  until  repealed  or  modified 
by  the  Legislature.  In  March,  1805,  Congress  reorganized  the 
territorial  government  by  authorizing  the  President  to  establish 
a  government  similar  to  that  exercised  in  Mississippi  Territory, 
which  had  been  created  by  adopting  the  same  government  as 
that  organized  under  the  celebrated  ordinance  of  1787.  for  the 
grovernment  of  the  territory  of  the  United  States,  northwest  of 
tlie  river  Ohio,  excluding  the  last  article  of  the  ordinance  which 
prohibited  slavery.  Therefore,  to  know  what  law  governed  the 
territory,  recourse  was  had  to  the  ordinance  of  1787. 

As  was  to  be  expected,  the  first  changes  made  in  the  laws  of 
Louisiana  were  in  relation  to  crimes  and  offenses,  which  could, 
in  a  country  having  no  immemorial  usages,  exist  only  by  virtue 
of  statute  law,  and  which  were  introduced  in  language  and 
terms  known  to  the  laws  of  England ;  and  in  the  Act  of  the 
4th  of  May,  1805,  the  following  provision  was  adopted,  viz: 
•*  All  the  crimes,  offenses  and  misdemeanors  hereinbefore  named, 
shall  be  taken,  intended  and  construed  according  to  and  in 
conformity  with  the  common  law  of  England,  and  the  forms  of 
indictment  (divested,  however,  of  unnecessary  prolixity),  the 
method  of  trial,  the  rules  of  evidence,  and  all  other  proceedings 
whatsoever  in  the  prosecution  of  said  crimes,  offenses  and 
misdemeanors,  changing  what  ought  to  be  changed,  shall  be 
(except  by  this  Act  otherwise  provided  for)  according  to  said 
common  law." 

The  crimes  and  offenses  referred  to  in  the  section  comprised 
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the  principal  offenses  known  to  our  law,  so  that  at  the  present 
time  the  section  of  the  statute  of  1805  is  deemed  to  be  applica- 
ble to  all  crimes  and  offenses.  Standing  as  it  has  done  on  the 
statute  book  from  1805  to  the  present  time,  without  modifica- 
tion or  change,  in  the  midst  of  the  various  schemes  for  the  re- 
vision of  our  statute  laws,  it  has  had  a  marked  influence  upon 
the  criminal  jurisprudence  of  Louisiana.  It  has  given  stability 
to  that  jurisprudence,  since  the  inquiry  of  our  judges  was 
Kmited  to  the  common  law  as  it  stood  at  the  time  of  the  passage 
of  the  Act.  They  were  not  bound  to  follow  the  common  law 
of  England,  as  it  became  modified  by  adapting  itself  to  the 
changes  introduced  by  statutory  law  of  England,  but  they  were 
to  look  to  a  single  standard,  viz.,  the  common  law  of  1805. 
This  venerable  provision  was  re-enacted  for  the  first  time  in 
1870,  but,  at  the  same  time,  in  the  last  section  of  the  revised 
statute  it  is  excepted  from  repeal.  The  common  law  of  Eng- 
land, ever  pliant,  and  bending  itself  to  the  gradual  changes 
wrought  by  the  improvements  in  science,  the  arts,  manufac- 
tures and  commerce,  and  by  the  modified  habits  of  the  people, 
has  never  been  precisely  the  same  from  age  to  age.  Hence  the 
modern  English  authorities,  whenever  overruling  the  standard 
works  on  the  criminal  law  of  the  period  of  1805,  have  not  been 
regarded  as  of  binding  authority. 

The  next  important  measure  affecting  the  civil  laws  was  the 
codification  of  the  civil  laws  of  the  territory.  A  great  misap- 
prehension exists  in  the  minds  of  many  in  regard  to  the  Civil 
Code  of  Louisiana.  It  is  supposed  to  be  but  a  re-enactment 
of  the  Napoleon  code.  It  is  true  the  French  code  preceded  our 
code  of  1808  by  five  years,  and  ^projet  of  it  (for  the  Napoleon 
Gode,  as  adopted,  had  not  reached  the  territory),  may  have  sug- 
gested to  our  legislators  the  necessity  of  reducing  the  laws, 
which  were  in  the  Spanish  language,  a  tongue  foreign  to  the 
largest  portion  of  the  citizens  of  Louisiana — Americans,  or  those 
who  were  of  French  descent — into  a  single  code,  which  should 
be  published  in  French  and  English. 

In  June,  1806,  the  Legislature,  by  a  resolution,  appointed 
two  prominent  lawyers,  James  Brown  and  Moreau  Lislet,  to 
compile  and  prepare  a  civil  code,  and  they  were  expressly  in- 
structed by  the  Legislature  "to  make  the  civil  law  by  which 
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this  territory  "  was  then  "  governed  the  groundwork  of  said 
code;"  in  other  words,  to  make  the  Spanish  law  the  ground- 
work of  the  code.  On  the  31st  of  March,  1808,  the  old  code 
was  adopted,  declaring  merely  an  abrogation  of  the  ancient 
laws  wherever  the  same  were  contrary  to  that  code,  or  irrecon- 
cilable with  it.  The  effect  of  this  provision  was  to  leave  all  the 
Spanish  laws  not  irreconcilable  with  the  code  in  force,  and  they 
continued  to  be  quoted  and  acted  on  in  the  courts  until  1828, 
when  by  one  sweeping  clause  in  the  statute  of  25th  of  March, 
known  to  lawyers  as  the  great  repealing  act,  all  the  civil  laws 
which  were  in  force  before  the  promulgation  of  the  civil  code 
then  lately  promulgated  were  repealed. 

If  it  was  the  intention  of  the  Legislature  to  prevent  reference 
to  foreign  systems  of  law,  principles,  maxims,  and  for  rules  for 
the  exposition  and  interpretation  of  our  own,  and  to  confine 
our  courts  to  the  meagre  provisions  of  the  civil  code  and  of 
statutory  law  for  all  rules  for  right  and  justice,  it  was  a  mis- 
taken labor.  The  Legislature  might  as  well  attempt  to  repeal 
and  abrogate  the  language  of  its  people  and  the  rules  of  logic, 
as  to  prevent  the  lawyer  from  recurring  to  the  ancient  princi- 
ples and  maxims  of  the  law  as  well  as  its  history,  in  order  to 
ascertain  its  meaning.  The  enactment  of  a  law,  whether  or- 
ganic, as  in  the  case  of  constitutions,  or  legislative,  presupposes 
the  existence  of  rules  of  interpretation.  And  so  it  has  hap- 
pened that  the  ancient  laws  are  still  examined,  not  as  only 
reflecting  light  upon  those  remaining,  but  as  also  furnishing 
the  great  storehouse  of  equitable  maxims  for  the  decision  of 
cases  not  foreseen  by  the  law-givers.  The  ancient  laws  and 
maxims  teach  us  what  is  equitable  and  just 

By  resolution  of  the  Legislature,  passed  the  14th  of  March, 
1822,  Messrs.  Livingston,  Derbigny,  and  Moreau  Lislet  were 
appointed,  on  joint  ballot,  to  revise  the  civil  code  of  1808,  by 
amending  it  in  such  a  manner  as  they  should  deem  advisable, 
and  by  adding  thereto  such  laws  as  were  still  in  force  and  not 
included  therein.  These  jurists,  among  whom  the  last  named 
was  not  the  least,  reported  their  proposed  amendments  of  the 
code  to  the  Legislature,  and  the  articles  of  the  old  code  and 
the  amendments  were  numbered  continuously,  and  on  the  12th 
of  April,   1824,  they  were  approved  by  the  Legislature,  and 
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went  into  operation  in  1825 — in  the  city  of  New  Orleans,  the 
20th  day  of  May,  1825,  the  day  of  its  promulgation. 

There  are  very  many  articles  in  the  civil  code  of  1808,  and 
as  amended  in  1825  and  continued  by  the  recent  revision  of 
1870,  which  are  identical  with  articles  in  the  Napoleon  code, 
and  lead  to  the  supposition  that  whenever  the  compilers  of  the 
code  of  1808  found  an  article  in  th^  projct  of  the  French  code, 
which  they  had,  which  fully  expressed  the  sense  and  meaning 
of  a  provision  of  the  law  of  Louisiana,  it  was  appropriated.  In 
other  instances,  the  French  text  was  amended  to  conform  to 
our  law,  and  so  adopted.  In  others,  the  Spanish  law  was  first 
written  in  French  and  translated  into  English.  Nevertheless, 
the  laws  of  Louisiana,  where  differing  from  the  Napoleon  code, 
have  been  preserved,  and  thus  the  civil  code  contains  some 
provisions  in  sharp  contrast  with  the  Napoleon  code. 

When  the  code  of  1 808  was  enacted,  laws  were  passed  in 
French  and  English.  The  government  being  territorial,  there 
was  no  constitutional  provision  requiring  the  laws  to  be  passed 
in  the  English  language.  Hence  the  French  text  of  the  articles 
found  in  the  code  of  1808,  and  still  retained,  have  been  held  to 
be  of  equal  force  with  the  English  articles,  and  have  been  re- 
sorted to  by  the  courts  to  prevent  the  evils  which  might  flow 
from  a  bad  translation. 

Although  Spanish  law  has  been  the  law  of  the  land,  and  our 
courts  take  judicial  knowledge  of  the  same  without  proof,  and 
although  the  French  laws  are  esteemed  foreign  laws  which  re- 
quire to  be  proven  when  brought  in  controversy  in  our  courts, 
yet  the  similarity  of  the  French  text  of  our  late  codes  to  the 
Napoleon  code  has  been  so  great  that  commentators  on  the 
French  code,  as  well  as  the  decisions  of  the  court  of  cassation, 
have  exercised  great  influence  on  controversies  arising  under 
our  own  code.  Perhaps  one  reason  has  been  that  we  have  no 
commentaries  of  our  own  further  than  some  annotated  codes, 
and  a  work  on  criminal  law  and  digests  of  the  decisions  of  the 
courts,  owing  to  the  limited  sale  which  has  followed  all  similar 
publications.  Hence  French  authors  are  an  essential  part  of  a 
lawyer's  library. 

The  practice  of  the  State  Courts  of  Louisiana  up  to  Septem- 
ber, 1825,  when  the  code  of  practice  prepared  under  the  reso- 
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lution  of  1822,  approved  April,  1824,  went  into  effect,  was 
regulated  by  the  Act  of  1 805  (which  was  based  on  the  Spanish 
laws)  and  amendments  thereto.  The  Code  of  Practice  itself 
was  written  by  its  compilers  in  the  French  language,  and  many 
of  its  articles  are  badly  translated.  It  was  (1870)  revised  by 
incorporating  some  amendments  (which  have,  from  time  to 
time,  been  enacted)  into  the  body  of  the  work.  It  has  not  been 
materially  changed  in  other  respects,  and  the  numbers  of  the 
articles  remain  the  same. 

We  notice  some  efforts  now  being  made  to  introduce  further 
amendments  in  order  to  lessen  the  present  heavy  costs  of  liti- 
gation which  drive  suitors  from  the  courts  of  justice.  Some 
change  is  certainly  very  desirable,  not  so  much  to  amend  as 
enforce  the  law  respecting  costs.  When  we  consider  how  ex- 
tensive the  litigation  is  which  arises  from  the  adoption  by  the 
Legislature  of  a  new  system  of  practice,  it  should  admonish  us 
to  modify  with  some  caution.  It  took  twenty  years  to  settle 
the  practice  act.  of  1805,  and  since  1825  our  courts  have  had 
much  of  their  time  occupied  in  ascertaining  the  meaning  of  the 
Code  of  Practice.  The  experiments  in  our  sister  States  in 
adopting  codes  of  procedure  have  also  given  rise  to  a  great 
deal  of  litigation.  Hence  it  would  seem  that  if  any  change 
was  to  be  introduced,  it  could  best  be  done  by  way  of  amend- 
ments to  the  present  system.  It  may  also  be  observed  that 
the  new  codes  of  procedure  are  rather  imitations  of  our  Code 
of  Practice  tlian  otherwise.  The  preparation  of  the  pleadings 
by  the  attorneys  in  New  York  is,  we  think,  but  a  continuation 
of  the  ancient  practice  in  that  State  of  making  up  the  rolls  by 
the  attorneys.  The  attempts  of  the  Legislature  of  Louisiana 
to  codify  the  other  branches  of  the  law  failed. 

K  projct  of  a  commercial  code  was  prepared  under  the  reso- 
lution of  1822,  but  fortunately  never  was  adopted.  It  would 
be  extremely  unsatisfactory  for  a  single  State  of  the  Union  to 
adopt  a  system  of  commercial  law  which  should  sometimes 
come  in  conflict  with  the  commercial  law  of  the  neighboring 
States  as  settled  by  their  courts,  and  in  conflict  with  the  laws 
as  settled  by  the  courts  of  the  Nation.  As  it  is,  the  courts 
being  free  to  act.  have  gracefully  yielded  on  questions  of  com- 
mercial law  to  the  customs  of  merchants  and  the  rules  settled 
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under  the  common  law  and  in  our  sister  States,  so  that  the 
whole  body  of  the  commercial  law  governing  this  Union  is,  in 
the  main,  moulded  into  a  harmonious  whole.  As  it  had  been 
formed  upon  the  custom  of  merchants,  engrafted  upon  the 
common  law,  the  decisions  in  England  were  generally  looked 
to  with  great  respect,  and  what  is  commercial  law  in  London 
is  commercial  law  in  Washington,  as  well  as  among  most  com- 
mercial nations. 

A  like  attempt  was  made  to  reduce  the  criminal  law  and 
criminal  proceedings  to  a  simple  code  in  1820.  In  1821  Ed- 
ward Livingston  was  elected  by  ballot  of  the  General  Assembly 
to  draft  a  criminal  code.  Livingston  prepared  and  presented 
to  the  Legislature  a  system  comprising  "  a  code  of  crimes  and 
punishments."  "A  code  of  procedure,  a  code  of  evidence,  a 
code  of  reform  and  prison  discipline,  and  a  book  of  definitions."^ 
This  constituted  the  celebrated  Livingston  code,  a  work  more 
&med  abroad  than  at  home — a  work  noted  for  its  scientific  de- 
scription of  crimes  and  offenses,  and  of  the  proceedings  devised 
for  the  trial,  prison  discipline  and  punishment  of  offenders  and 
their  reformation.  The/r^>/  never  having  become  a  law,  has 
left  the  world  unenlightened  as  to  what  would  have  been  its 
practical  operation.  Being  based  upon  Jhe  common  law,  which 
Livingston  sought  to  simplify,  much  of  it  would  doubtless 
have  worked  well,  but,  like  all  unbending  legislative  provisions 
regulating  the  details  of  practice,  it  would  have  taken  years  of 
discussion  before  the  courts  to  settle  its  meaning.  As  it  was, 
scarcely  a  question  could  be  raised  under  the  criminal  law 
which  had  not  been  previously  decided  by  some  binding 
decision. 

The  Legislature  of  1855  attempted  to  revise  the  statutes  of 
the  State,  and  adopted  the  hazardous  experiment  of  annexing 
to  each  statute  a  clause  not  only  repealing. all  laws  contrary  to 
the  provisions  of  each  act  revised,  but  all  laws  on  the  same 
subject-matter,  except  what  was  contained  in  the  civil  code  and 
code  of  practice.  There  being  no  saving  clause  except  as  to 
the  act  relating  to  crimes  and  offenses,  an  adherence  to  the 
language  of  the  statutes  would  have  occasioned  the  overthrow 
of  offices  and  the  loss  of  rights.  It  forced  the  courts  to  depart 
from  the  letter  of  the  law  in  order  to  ascertain  its  meaning 
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and  prevent  an  evil  -which  the  law-givers  had  not  foreseen. 
In  the  recent  revised  statutes  the  Legislature  has  repeated 
the  same  experiment  without  even  a  saving  clause  as  to  the 
crimes  and  offenses,  and  again  forced  the  courts  to  interpret  so 
as  to  prevent  great  evils.  The  revised  statutes  of  1870  are 
comprised  in  3990  sections,  and  contain  the  matters  of  the  re- 
vised statutes  of  1856,  and  the  recent  amendments. 

Having  thus  hastily  glanced  at  some  of  the  prominent  points 

in  our  legislation,  we  will  look  for  a  moment  into  the  courts 

in  session  in  our  midst,  and  take  a  practical  view  of  the  laws 

enforced  in  them.     We  shall  find  that,  among  others,  the  courts 

of  the  United  States  have  jurisdiction  of  cases — 

1st  In  admiralty. 

2d.  In  bankruptcy,  patents  and  copyrights, 

3d.  In  revenue  and  prize  cases,  offenses  against  the  United 
States  and  other  causes  in  which  the  Government  of  the  United 
States  is  interested  as  plaintiff. 

4th.  Of  causes  affecting  ambassadors  and  other  public  min- 
isters and  consuls,  and  controversies  between  two  or  more 
States. 

5th.  Concurrent  jurisdiction  with  the  State  courts  of  all  cases, 
where  the  matter  in  dispute  exceeds  ^2000,  in  which  a  citizen 
of  another  State  is  plaintiff  or  defendant  and  the  other  party  is 
a  citizen  of  the  State,  or  iti  which  an  alien  is  a  party. 

6th.  Concurrent  jurisdiction  with  the  State  courts,  where  the 
matter  in  dispute  exceeds  g2000,and  arises  under  the  laws  and 
Constitution  of  the  United  States  or  treaties  made  under  their 
authority. 

We  shall  find  that  the  State  courts  have  exclusive  jurisdiction 
of  crimes  and  offenses  against  the  State,  of  probate  matters,  of 
all  controversies  between  citizens  of  the  State,  whether  it  respects 
their  property  or  status,  or  obligations  arising  from  wrongs 
done  to  them  by  others.  And  they  have  concurrent  jurisdic- 
tion with  the  courts  of  the  United  States  on  all  these  questions 
when  an  alien  or  citizen  of  another  State  submits  himself  to 
the  jurisdiction  of  the  State  courts,  or  when  sued  does  not  avail 
himself  of  his  right  which  he  has  to  remove  his  cause  to  the 
courts  of  the  United  States. 

If  we  now  regard  the  mode  of  proceeding  in  the  different 
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courts  we  shall  find  it  very  dissimilar,  and,  in  a  few  particulars, 
resting  upon  principles  directly  the  opposite  of  each  other ;  for 
example:  if  your  ship  has  been  damaged  by  collision  on  navi- 
gable waters,  and  the  party  who  was  instrumental  in  occasion- 
ing the  damage,  is  within  the  reach  of  process  of  the  court,  you 
have  your  choice,  to  proceed  against  such  party  on  the  law  side 
of  the  State  or  Federal  courts,  according  to  the  citizenship  of 
the  party,  or  to  bring  your  action  in  admiralty,  in  rem  or  against 
the  person.  If  you  sue  on  the  law  side  of  the  courts,  you  must 
take  care  that  neither  you  nor  your  agents  controlling  the  ship 
have  been  in  fault.  For  the  courts  of  law,  deriving  their  rules 
from  a  rigid  morality,  inform  you  that  they  do  not  sit  to  bal- 
ance negligences,  faults  and  wrongs  ;  that  whoever  comes  be- 
fore them  must  come  with  pure  hands.  Their  maxim  is.procul, 
Oproculesteprofani.dind  the  suitor  who  has  been  partly  in 
the  wrong,  is  sent  away  without  redress,  however  much  he  may 
have  been  damaged,  and  how  much  greater  soever  may  be  the 
fault  of  the  other  party. 

The  courts  of  admiralty,  looking  at  human  actions  in  a  more 
benevolent  light  and  with  a  juster  appreciation  of  the  conduct 
of  men  in  times  of  danger  and  excitement,  consider  the  faults 
and  negligence  of  both  parties,  and  where  both  are  in  fault,  es- 
timate the  loss  of  both  vessels  and  divide  the  loss  between  the 
parties,  and  grant  relief  where,  in  a  court  of  law,  it  would  be 
refused 

The  proceedings  in  admiralty  are  of  civil  law  origin,  and 
many  of  the  principles  governing  the  court  are  of  very  great 
antiquity.  They  can  be  traced  back  to  the  Greeks  before  the 
Christian  era,  whence  they  were  received  into  the  Roman 
jurisprudence. 

The  jurisdiction  of  the  courts  of  admiralty  is  exclusive,  when- 
ever the  proceeding  is  in  rem;  that  is,  against  the  vessel  or  other 
thing  not  the  subject  of  maritime  jurisdiction.  If,  however,  at 
the  same  time  persons  can  be  found  and  service  made  upon 
them  by  arrest,  which  is  still  allowed  as  citation,  and  the  matter 
to  be  brought  to  the  consideration  of  the  court  is  one  for  which 
the  common  law  gave  a  remedy,  the  courts  of  ordinary  juris- 
diction have  concurrent  jurisdiction  in  personam,  and  may  de- 
cree compensation  and  damages  as  in  other  cases.     But  if  the 
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ship  or  vessel  is  the  object  of  pursuit,  and  the  same  is  to  be 
taken  into  the    custody  of  the  law  and  made  responsible  for 
liens  and  privileges   in   ordinary  cases,  civil  and  maritime,  in- 
cluding spoliation,  civil  and  maritime,  or  prize  cases,  the  Dis- 
trict Courts  of  the  United  States  alone  have  jurisdiction,  and 
any  judgment  pronounced  in  a  proceeding  in  rem  in  the  highest 
court  in  the  State  where  the  same  can  be  rendered,  if  that  court 
be  but  a  justice  of  the  peace,  in  an  unappealable  case,  can  be 
carried  before  the  Supreme  Court  at  Washington,  where  it  is 
sure  to  be  reversed — that  Court  zealously  protecting  the  juris- 
diction of  the  Federal  courts  over  such  cases. 

In  admiralty,  personal  qualities  are  in  effect  attributed  to 
matter,  so  that  it  is  the  ship,  vessel,  or  other  thing  which  is 
supposed  to  have  offended  in  prize  cases,  and  in  ordinary  civil 
cases  it  is  the  ship  or  vessel  which  owes  the  duty  or  lien,  as 
well  as  the  captain  and  owners,  and  all  persons  interested  are 
admitted  in  the  process  ///  rem  as  claimants,  and  the  thing  is 
treated  as  a  real  defendant.  Revenue  cases  are  in  some  respects 
assimilated  to  the  above,  although  not  belonging  to  the  admir- 
alty jurisdiction. 

The  proceedings  are  commenced  by  a  libel  {libellus,  a  little 
book),  in  which  the  plaintiff,  through  his  lawyer,  called  th proctor^ 
alleges,  and  articulately  propounds,  in  a  series  of  numbered 
propositions,  the  grounds  of  his  complaint,  to  be  specifically 
answered  by  the  defendant,  or  by  whoever  comes  into  the  case 
as  claimant,  if  the  proceedings  be  ///  rem.  If  either  party  give 
a  bond  for  propert\-,  etc.,  he  borrows  a  term  from  this,  a  solemn 
form  of  the  civil  law,  and  calls  it  a  stipulation. 

The  Constitution  of  tlie  United  States  conferred  upon  the 
courts  of  the  Union  exclusive  jurisdiction  in  admiralty.  In 
En-^Iand  this  jurisdiction  extended  to  tide  waters  only.  At 
the  commencement  of  the  Government,  giving  the  language 
the  si-^mification  it  then  bore,  it  was  supposed  the  power  con- 
ferred onlv  extended  to  tide  waters,  and  so  it  was  decided  by 
the  Supreme  Court  of  the  United  States.  The  jurisdiction  in 
the  case  of  Waning  ct  ai.  v.  Clarke,  5  How.  (46  U.  S.)  44,  de- 
cided in  1847,  for  a  collision  between  the  steamboats  Luda 
and  De  Soto,  was  maintained  by  proving  that  there  was  a  per- 
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ceptible  tide  extending  up  the  Mississippi  River  as  high  as 
Bayou  Sara. 

Since  that  period  the  Supreme  Court  of  the  United  States^ 
notwithstanding  the  earnest  dissent  of  some  of  its  members, 
has,  as  it  always  happens  when  convenience  and  expediency 
demand  a  change,  extended  the  admiralty  jurisdiction  over  the 
lakes  and  all  rivers  navigable  by  vessels  of  ten  tons  burthen 
and  upwards.  \_The  Gennessee  Chief  v.  Fitzhugh  (185 1),  12 
How.  (53  U.  S.)  443 ;  The  Ad,  Nine  v.  Trevor  {\Z(£),  4  Wall. 
(71  U.  S.)  555  ;  Ex  parte  Boyer  (1883),  109  U.  S.  629;  Butler 
V.  Boston  &  5.  Steamship  Ci?.  (1888),  130  Id.  527.]  The  simple 
and  speedy  proceedings  in  the  courts  of  admiralty  make  that 
court  a  great  favorite  with  many,  while  others  think  they  sec 
the  tendency  in  the  national  courts  to  engross  jurisdiction,, 
which  may  lead  to  greater  evils  in  the  end  than  the  present 
good  attained  by  decisions,  which  they  think  overstep  the 
limits  of  the  Constitution  as  understood  by  those  who  framed  it. 

The  Constitution  of  the  United  States  also  confers  upon 
Congress  power  to  pass  uniform  rulesr  of  bankruptcy.  It  is  a 
principle  governing  many  of  the  provisions  of  the  Constitution 
of  the  United  States,  that  they  are  inoperative  until  Congress 
has  passed  some  law  to  carry  the  provisions  of  the  Constitution 
into  effect  Thus  the  Constitution  gives  the  courts  of  the 
United  States  the  right  to  take  jurisdiction  of  controversies 
between  citizens  of  different  States,  between  aliens  and  citizens, 
and  as  it  respects  the  grants  of  lands  made  by  different  States, 
etc.  But  the  courts  of  the  United  States  hold  that  they  cannot 
take  cognizance  of  such  controversies  without  an  act  of  Con- 
gress to  carry  the  provisions  of  the  Constitution  into  effect. 
Hence  the  individual  States  have  power  to  pass  and  enforce 
insolvent  and  bankrupt  laws  when  no  act  of  Congress  is  in  force 
on  the  subject.  Since  the  formation  of  the  Federal  Government, 
bankrupt  laws  have  been  passed  between  long  intervals  and 
following  commercial  disasters,  on  three  occasions,  viz.,  April 
4,  1800,  repealed  in  1803;  and  19th  of  August,  1841,  repealed 
3d  of  March,  1843,  and  that  of  1867,  which  expired  on  the  1st 
of  September,  1878. 

The  insolvent  laws  of  Louisiana,  thus  dormant  by  reason  of 
the  act  of  Congress,  are  of  Roman  origin.     Under  the  law  in 
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the  period  of  the  twelve  tables,  the  borrower  of  money  or  debtor 
could  deliver  himself,  his  family  and  effects  into  the  hands  of 
his  creditor,  and  became  bound  to  him  nexu  vinctus.  He  was 
only  released  on  payment  of  the  debt  by  himself  or  by  another 
for  him.  If  he  failed  to  pay,  he  was  adjudged  to  the  creditor 
with  all  his  property.  In  other  cases,  after  certain  publications 
and  delays,  the  debtor  was  adjudged  {addictus)X,o  the  creditors, 
who  could  slay  him,  or  sell  him  as  a  slave  beyond  the  Tiber. 
If  there  were  several  creditors,  the  twelve  tables  ordained  that 
he  should  be  cut  in  pieces  and  fairly  divided  among  the  credi- 
tors— ^which  probably  meant  a  division  of  the  price  of  the  debtor^ 
after  he  and  his  goods  were  sold.  As  the  pater  familias  had 
the  power  of  life  and  death  over  his  children  and  grandchildren, 
of  whatever  age  they  might  be,  as  well  as  over  his  slaves,  this 
provision  of  the  twelve  tables  does  not  seem  so  extraordinary. 
After  the  preceding  provision  was  abolished,  there  was  a 
period  of  the  Roman  law,  in  which  the  debtor's  goods  were  sold 
in  mas3  {per  wuvcrsitaiem),  and  the  vendee  succeeded  actively 
and  passively  to  the  effects  and  debts  of  the  insolvent,  and  was 
bound  to  pay  the  price  to  the  creditors  pro  rata.  Hence,  as  the 
debtor  had  an  universal  successor,  he  was  discharged  from  the 
debt.  The  benefit  of  the  cession  of  goods  (the  insolvent  law), 
as  it  now  exists  in  our  law,  had  its  origin  in  the  time  of  Julius 
or  Augustus  Caesar.  Where  the  cession  was  made  under  the 
law  Julia  (^.r/f^^  y////^),  the  debtor  enjoyed  the  right  to  the 
bcncficium  compctentioe,  which  is  a  point  of  difference  between 
the  bankrupt  laws  and  our  own,  the  cessio  bonortim. 

A  man  may  commit  an  act  of  bankruptcy  arid  be  forced  into 
court  without  being  insolvent     Under  the  State  law,  he  cannot 
be  forced  into  insolvency  so  long  as  he  has  effects  to  meet  ex- 
ecutions.    The  bankrupt  laws  discharge  the  debtor  absolutely 
from  the  debt.     The  cessio  bonorum  does  not  relieve  the  debtor 
absolutely  from  his  obligations,  but  if  he  comes  to  a  fortune 
subsequently  to  his  surrender,  he  can  be  compelled  to  make  a 
second  surrender,  but  he  is  entitled  to  retain  for  his  own  use  a 
competency — that  is,  the  beneficium  competentioe  just  mentioned. 
The  insolvent  laws  of  Louisiana,  in  common  with  the  bank- 
rupt laws  of  the  individual  States,  do  not  discharge  the  debtor 
from  his  obligation  due  the  citizens  of  the  other  States,  and 
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only  barred  the  obligation  due  citizens  of  the  same  State. 

Where  contracts  are  entered  into  during  the  existence  of  a 
bankrupt  law,  there  can  be  no  question  of  the  right  of  the  courts 
(considered  as  a  question  of  morals),  to  discharge  the  debtor. 
The  right  is  a  condition  making  a  part  of  the  contract.  The 
debtor  could  say  to  his  creditor:  "When  I  bound  myself  to 
pay  you  a  sum  of  money,  it  was  with  the  understanding  that 
if,  by  misfortune,  I  should  become  embarrassed,  that  I  should 
be  discharged  from  the  debt  by  surrendering  to  you  and  my 
other  creditors  all  of  my  effects.  You  took  my  obligations, 
knowing  that  the  law,  which  was  a  part  of  the  contract,  gave 
me  this  right,  and  you  are  bound  by  th^  contract."  But  where 
the  bankrupt  law  is  passed  after  the  debt  was  contracted,  the 
right  to  discharge  the  debtor  is  not  quite  so  apparent,  since  it 
is  a  fundamental  principle  of  our  law  that  the  States  cannot 
impair  the  obligation  of  contracts. 

The  propriety  of  enacting  bankrupt  laws  by  the  sovereign 
power,  depends  upon  the  weighing  of  the  propositions  whether 
it  is  better  that  some  persons  should  suffer  inconvenience  on 
account  of  the  incautious  use  of  credit,  as  an  example  to  deter 
others  and  prevent  the.  like  occurrences,  and  the  advantage 
which  the  ^State  will  derive  from  the  free  and  untrammeled 
industry  of  all  its  citizens,  particularly  where  many  are  embar- 
rassed, coupled  with  the  drawback  that  the  bankrupt  laws  are 
frequently  made  the  means  of  screening  the  money  and  effects 
of  a  fraudulent  debtor  from  the  pursuit  of  his  creditors. 

The  insolvent,  oppressed  with  debt,  is  incapable  of  engaging 
in  new  business*and  occupation.  Freed  from  the  overwhelm- 
ing burden,  he  engages  again  in  useful  employments  with  spirit 
and  zeal,  and  becomes  a  wealth  producer  and  a  valuable  citizen 
to  the  State. 

In  1824  Congress  passed  a  law  adopting  for  the  practice  of 
the  Federal  courts  in  this  State,  the  rules  of  proceeding  of  the 
State  courts.  At  this  time,  as  already  shown,  the  code  ofprac- 
iice  was  not  adopted.  But  the  rules  of  proceeding  under  the 
practice  acts  were  very  similar  to  those  prescribed  by  the  Code 
of  Practice.  A  large  number  of  the  bar  were  of  the  opinion 
that  the  broad  terms  of  the  Act  of  Congress  of  1824  introduced 
into  the  Federal  courts  the  State  practice  in  all  cases,  and  to  the 


Digitized  by 


Google 


THE   LAWS   OF   L0Ul:3lANA.  1 5 

exclusion  of  proceedings  on  the  equity  side  of  the  court,  accord- 
ing to  the  forms  common  in  the  other  States.  After  a  strenu- 
ous contest  it  was  finally  settled  that  the  courts  of  the  United 
States  had  equity  jurisdiction  according  to  the  ancient  forms, 
and  all  causes  proper  for  the  consideration  of  the  chancellor  are 
required  to  be  brought  on  theequity  sideof  the  court — that  is, 
they  must  be  brought  according  to  the  rules  of  the  practice  in 
chancery — and  these  rules  are  uniform  throughout  the  United 
States,  while  the  law  side  of  the  Federal  courts  is  governed  by 
the  laws  of  the  individual  States  to  the  same  extent  as  the  State 
courts  in  ordinary  aflairs. 

There  are  great  misapprehensions  as  to  the  meaning  of  the 
term  equity,  or  chancery.  It  will  surprise  some  to  be  told  that 
proceedings  in  equity  are  governed  bylaws  as  well  known  and 
as  fciithfully  carried  out  as  those  upon  the  statute  book,  and 
after  all,  that  is  nothing  more  than  a  mode  of  rendering  justice 
and  granting  relief  in  a  different  manner,  concurrently  with,  or 
in  a  different  class  of»  cases  from  those  relievable  at  law. 

In  every  system  of  laws  there  must  arise  a  state  of  facts  with 
which  courts  of  justice  are  required  to  deal,  not  contemplated 
by  the  law-giver,  nor  provided  for  by- him,  or  if  within  the  ex- 
press letter  of  some  broad  provision  which  he  has  laid  down, 
yet  of  such  a  character  that,  to  carry  the  provision  into  effect, 
would  shock  that  innate  sense  of  justice  implanted  in  the  bosom 
of  everyone,  and  such  considerations  would  leave  no  doubt 
that  the  law-giver  never  intended  the  provision  in  question  to 
govern  the  particular  case.  In  the  first  example,  the  courts 
find  rules  of  decisions  from  the  equitable  maxims  which  are 
supposed  to  be  the  foundation  of  all  laws ;  in  the  other,  the 
courts  interpret  according  to  the  rules  of  equity  and  the  gen- 
eral intent  or  scope  of  other  laws  on  like  subjects,  and  endeavor 
to  arrive  at  the  true  spirit  and  meaning  of  the  law,  and  exclude 
from  the  broad  words  of  the  law  what  was  not  the  intention  of 
the  law-giver  to  embrace  in  them.     For,  as  St.  Paul  has  it — 

"  The  letter  killeth,  but  the  spirit  giveth  life." 

If,  from  some  forgotten  statute,  or  from  time  immemorial, 
the  practice  of  the  courts  of  law  has  been  confined  to  a  set  of 
formulas,  there  will  arise  a  condition  of  things  not  contem- 
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plated  in  former  ages,  and  a  class  of  wrongs  which  these  form- 
ulas are  insufficient  to  redress.  Precisely  this  condition  of 
affairs  did  arise  under  the  jure  civile  in  the  Roman  law,  which 
was  remedied  by  the  jurisdiction  which  the  praetor  assumed  or 
amplified  when  he  established  the/z/j  honorarium^  and  allowed 
petitions  to  be  addressed  directly  to  him  in  extraordinary  cases, 
and  in  England,  where  the  chancellor  assumed  jurisdiction  of 
those  cases  in  which  there  was  no  adequate  redress  at  law.  In 
the  latter  country  (as  in  the  former,  in  ancient  time),  proceed- 
ings on  the  law  side  of  the  courts  were  regulated  according  to 
certain  strict  forms,  and  relief  could  not  be  afforded  in  any 
other  manner.  In  the  action  of  assumpsit,  for  example,  a  judg- 
ment could  only  be  rendered  for  damages ;  in  debt,  that  the 
defendant  recover  his  debt  and  damages ;  in  covenant,  even  to 
convey  land,  the  judgment  is  that  plaintiff  recover  his  damages, 
and  so  of  the  other  actions.  It  was  found  in  very  many  cases 
that  the  relief  granted  by  the  courts  at  law  was  wholly  inade- 
quate to  the  injury.  The  Chancellor  of  England  gradually 
assumed  jurisdiction  over  this  class  of  cases,  and,  uncontrolled 
by  formulas,  rendered  his  decree  according  to  the  right  of  the 
case.  If  the  defendant  had  contracted  to  sell  to  the  plaintiff  a 
tract  of  land,  while  a  court  of  law  could  only  in  the  action  of 
assumpsit  or  covenant  give  judgment  for  damages,  the  Chan- 
cellor, meeting  the  very  equity  of  the  case,  ordered  the  de- 
fendant to  make  title  and  to  account  for  the  revenues,  and 
compelled  obedience  to  his  decrees  by  proceedings  known  to 
his  court. 

The  kind  of  jurisdiction  assumed  by  courts  of  equity  may 
be  illustrated  by  an  example  from  the  statute  of  frauds  and 
perjuries  passed  in  England  in  1677,  and  adopted,  in  some  form 
or  other,  in  most  of  our  sister  States.  By  this  act,  among 
other  things,  it  was  provided  that  no  action  should  be  brought 
upon  any  contract  for  the  sale  of  lands,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  should  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith. 

Now  it  sometimes  happens  that  verbal  contracts  are  made 
and  partly  performed,  as  for  example,  the  intended  purchaser, 
who  paid  part  of  the  price  and  has  been  put  in  possession.  By 
the  strict  letter  of  the  statute,  the  vendee  would  be  defeated  in 
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his  action  upon  the  verbal  contract.  But  a  court  of  equity, 
viewing  the  statute  as  made  for  the  purpose  of  preventing  fraud, 
comes  to  the  relief  of  the  purchaser,  on  the  ground  that,  to 
allow  the  vendor  to  avail  himself  of  his  advantage,  would  be  to 
encourage  one  of  the  mischiefs  which  the  Legislature  intended 
topre\'^ent.  It  compels  him  to  answer  plaintiff's  complaint 
under  oath,  and  decrees  a  specific  performance.  Under  our 
State  law,  where  equity  and  law  are  administered  together, 
the  like  relief  is  only  granted  where  the  defendant  admits  the 
contract  under  oath,  and  possession  has  been  delivered  the 
vendee. 

Equity,  among  other  things,  grants  relief  in  the  following 
cases,  viz :  Suits  for  the  specific  performance  of  contracts  for  the 
sale  of  real  estate ;  to  foreclose  or  redeem  mortgages ;  to  stay 
waste  of  lands ;  to  enforce  trusts ;  to  relieve  against  fraud,  and 
r  *  '\  parties  against  enforcing  judgments  of  courts  at  law 
where  obtained  by  fraud  ;  to  compel  a  party  to  answer  under 
oath,  in  order  that  the  replies  of  the  defendant,  or  the  docu- 
ments, where  any  are  disclosed  as  existing,  may  be  used  as 
evidence  in  suits  at  law ;  to  settle  long  and  intricate  accounts; 
to  marshal  s'^curities  ;  to  settle  boundaries ;  to  correct  mistakes 
in  contracts  to  relieve,  in  some  cases,  against  penalties  and 
forfeitures,  and  to  protect  the  rights  of  married  women,  minors, 
etc.  It  is  thus  seen,  from  the  examples  given,  that  equity 
embraces  a  very  considerable  portion  of  jurisprudence,  and  as 
it  is  governed  by  principles  of  its  own,  it  is  easy  to  see  that 
in  many  instances  it  may  come  in  conflict  with  the  State  laws. 
For  if  citizenship  gives  the  United  States  courts  jurisdiction, 
and  the  case  be  one  of  exclusive  equity  jurisdiction,  and 
should  be  brought  in  the  United  States  courts,  it  will  not  be 
heard,  except  on  the  equity  side  and  according  to  the  rules 
in  equity,  no  matter  what  is  the  State  practice  in  the  same 
case. 

The  practice  on  the  law  side  of  the  courts  of  the  United 
States,  sitting  in  Louisiana  in  civil  cases,  is  governed  by  the 
practice  of  the  State,  which  practice  was  adopted  in  1824  by 
the  act  of  Congress  for  the  Federal  courts,  as  stated  above 
[and  now  by  sec.  914,  of  the  Revised  Statutes  of  the  United 
States,  the  practice  of  the  law  courts  of  the  several  States  is 
Vol,  XXXV II I. -2 
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adopted  for  the  United  States  courts  sitting  in  such  States], 

Criminal  proceedings,  both  in  the  courts  of  the  United  States 
and  the  State  courts,  are  conducted  as  already  shown,  accord- 
ing to  the  forms  of  the  common  law. 

The  courts  of  Louisiana  also  take  judicial  cognizance  of  the 
common  law  as  it  exists  in  the  other  States  of  the  United 
States,  but  statutes  of  the  other  States  are  to  be  proved.  Pub- 
lished statutes  and  digests  are  received  in  evidence,  as  well  as 
exemplifications  under  the  great  seal :  La.  Rev.  Stat  1869,  sec 
217 1 ;  Copley  v.  Sanford,  Exr.  (1847),  2  La.  Ann.  336. 

Without  adverting  to  their  more  remote  origin,  the  follow- 
ing branches  of  law  come  to  us  with  the  forms  with  which  they 
have  been  clothed,  and  the  principles  with  which  they  are  allied 
from  English  sources,  viz : 

1st  Admiralty  and  matters  of  maritime  jurisdiction ;  the  law 
and  practice  of  courts  of  admiralty ;  equity  and  the  rules  and 
practice  of  courts  of  chancery. 

2d.  Bankruptcy. 

3d.  Criminal  law  and  criminal  proceedings,  including  war- 
rants for  arrest,  indictments,  informations,  etc.,  although  unlike 
the  original  States  of  this  Union,  we  have  no  common  law 
offenses,  and  all  crimes  and  misdemeanors  are  created  by 
statutes. 

4th.  Evidence,  criminal  and  civil. 

5  th.  Commercial  law,  which  in  addition  to  maritime  contracts 
just  mentioned,  among  others,  embraces  promissory  notes,  bills 
of  exchange,  bank  paper,  checks,  etc. 

6th.  The  great  writ  of  habeas  corpus ;  and, 

7th.  Martial  law,  of  which  this  city,  since  O'Reilly's  entry 
in  1769,  has  had  large  experience,  both  Spanish  and  Ameri- 
can. 

The  law  relative  to  the  status  of  persons,  domicil,  minority, 
emancipation  including  the  venia  cetatts^  corporations  {universi- 
iates),  donations,  testaments,  dotal  rights  and  property,  the 
contract  of  sale,  exchange,  letting  and  hiring  including  leases, 
loan  to  use,  loan  for  consumption,  partnership,  mandate,  sure- 
tyship, annuities  and  rents,  the  aleatory  contracts,  pawns  and 
pledges,  antichresis,  privileges,  mortgages,  usucaption,  prescrip- 
tion,the  discharge  of  debts  by  novation,  compensation,  payment 
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with  subrogation,  release,  or  acceptilation,  and  the  effect  of  no- 
tarial acts,  are  from  the  civil  law. 

The  venia  atatis,  in  its  origin,  was  granted  by  the  prince, 
and  gave  the  minor  the  rights  of  an  adult  By  the  Louisiana 
law,  it  is  granted  to  a  minor  having  capacity,  and  over  eighteen 
years  of  age,  by  the  courts,  and  enables  him  to  exercise  full 
control  over  his  estate. 

The  law  respecting  the  community  of  acquets  and  gains  is 
no  doubt  of  German  origin.  It  prevailed  in  certain  provinces 
of  Spain,  as  for  example  in  Grenada  and  Salamanca,  while  other 
provinces,  like  the  South  of  France,  were  governed  by  the  dotal 
regime,  called  written  law.  The  community  of  acquets  and 
gains  prevailed  in  ihe  colony  under  the  custom  of  Paris,  from 
its  first  settlement,  and  it  is  stated  by  our  excellent  historian, 
Mr.  Gayarre,  that  it  was  a  subject  of  complaint  to  the  colonist 
at  one  time,  that  it  was  extended  to  the  cases  where  colonists 
had  married,  with  the  forms  of  the  Catholic  church,  Indian 
wives  who,  having  less  stable  habits  than  the  whites,  frequently 
absconded  after  the  death  of  their  husbands,  with  the  personal 
eficcts,  without  paying  the  debts  of  the  estate  or  settling  up 
the  same  in  due  form.     (The  evil  was  corrected.) 

One  of  the  most  marked  peculiarities  of  the  laws  of  Louis- 
iana, as  compared  with  the  laws  of  the  other  States,  is  this  in- 
stitution of  the  community  of  acquets  and  gains.  It  is  more 
favorable  to  married  women  than  any  other  system  with  which 
we  are  acquainted,  except  the  Spanish  laws  of  the  Indeas,from 
which  it  was,  we  think,  immediately  taken.  By  the  custom  of 
Paris,  and  the  Napoleon  code,  the  personal  effects  of  the  wife, 
in  the  absence  of  a  marriage  contract,  fall  into  the  community. 
Under  our  law,  in  the  same  case,  the  personal  effects  remain 
the  property  of  the  wife,  that  is,  they  remain  paraphernal. 

The  advantages  of  the  institution  are  decidedly  in  favor  of 
the  wnfe.  The  husband  can  not  withdraw  from  the  partnership, 
and  he,  the  community,  and  his  separate  estates,  are  alike  bound 
for  the  debts  of  the  community  as  it  respects  third  persons. 
The  wife,  on  the  other  hand,  can  at  its  dissolution  by  death  or 
divorce,  withdraw  from  it  without  detriment  to  her  separate 
estate,  and  where  the  affairs  of  the  husband  are  embarrassed, 
she  can  be  declared  separate  in  property  from  her  husband  by 
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the  courts,  and  take  into  her  own  hands  the  administration  of 
her  affairs,  and  sell  under  execution,  the  community,  or  his 
estates,  to  reimburse  herself  for  any  property  or  money  used 
by  him  in  his  business ;  and  as  the  law  gives  her  a  mortgage 
for  her  security,  she  is  always  a  formidable  adversary  to  a 
creditor  seeking  to  recover  a  debt,  even  of  the  community. 
The  income  of  the  husband  (married  without  a  marriage  con- 
tract) from  his  own  labor,  and  from  his  separate  property,  falls 
into  the  community,  without  any  ability  on  his  part  to  prevent 
it.  On  the  other  hand,  the  wife  has,  at  all  times,  the  absolute 
right  to  withdraw  from  her  husband  (by  contributing  one-half 
of  the  matrimonial  expenses)  her  separate  or  paraphernal  pro- 
perty,and  to  manage  it  herself,  and  reinvest  the  income  thereof 
in  her  own  name,  and  for  her  own  use,  and  we  know  no  law 
to  prevent  her  also  from  sharing  in  the  communitj*^  at  its  dis- 
solution. 

The  husband,  it  is  true,  is  the  head  and  master  of  the  com- 
munity during  the  existence  of  the  marriage,  and  can  dispose 
of  the  effects  of  the  same  at  his  pleasure  and  without  his  wife's 
sanction  by  onerous  title,  that  is,  for  an  equivalent ;  but  if  he 
conveys  the  same  by  gratuitous  title,  that  is,  by  gift  or  donation, 
his  estate  becomes  responsible  to  the  wife  for  the  loss. 

If  prior  to,  or  at  the  marriage,  the  parties  choose,  they  can 
settle  property  in  what  we  call  dower — the  dos  of  the  civil  law. 
Property  so  settled  cannot  be  sold  by  either  husband  or  wife, 
or  both  (except  in  one  or  two  cases),  during  the  marriage  and 
thus  the  wife  is  assured  of  her  estate  at  the  termination  of  the 
marriage. 

The  provision  prohibiting  married  women  from  binding  them- 
selves with  or  for  their  husbands  is  Spanish,  and  from  the  6ist 
law  of  Toro.  The  senaiiis  consultum  Velleianum  had  previously 
prohibited  women  from  going  surety  for  anyone — ne  pro  ullo 
foemincB  intercederent. 

The  marital  fourth  (that  is,  the  one-fourth  of  the  estate  of  the 
predeceased  husband  or  wife  who  had  died  rich,  the  survivor 
being  in  necessitous  circumstances)  was  given  by  the  fifty-third 
and  one  hundred  and  seventeenth  novels  of  Justinian,  in 
konorem  praterid  matrimonii  et  conserventer  conjuges  in  Solito 
statu. 
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The  action   of  redhibition  (on  account  of  secret  defects  in 
things  sold)  was   given  by  the  edict  of  the  cedUes.     The  order 
of  seizure  and  sale,  to  coin  a  word,  that  Rhadamanthine  pro- 
vision of  our  law  where  execution  comes  first  and  judgment 
afterward,  is  from  the  Spanish  law. 

The  various  pacts  which  supplied  the  defects  of  the  strict 
Uges  chiles  are  of  pretorian  origin. 

We  have  thus  briefly,  and  therefore  imperfectly,  glanced  at 
some  of  the  most  striking  features  of  our  laws. 

These  laws,  such  as  they  are,  and  with  their  slight  imperfec- 
tions, are  justly  dear  to  the  people  of  Louisiana.  They  have 
protected  and  shielded  the  home  and  the  fireside,  the  labors, 
the  bargains,  and  the  acquisitions,  the  estates,  and  the  persons 
of  this  people  during  all  the  growth  of  the  State  of  Louisiana. 
The  immigrant  who  has  come  here  from  the  sterile  hills  of  New 
England,  from  the  more  genial  climes  of  the  South,  from  the 
fertfle  fields  of  the  West,  as  well  as  our  ancient  French,  Spanish 
and  German  populations,  has  approved  and  blessed  these  laws. 
To  those  who  would  like  to  see  the  body  of  the  common  law 
introduced  among  us  we  say,  what  have  you  of  value  in  the 
common  law?  The  trial  by  jury,  the  habeas  corpus^  known 
and  defined  crimes  and  offenses,  and  enlightened  rules  of  evi- 
dence ?  We  have  it  all  here,  and  more.  Your  criminal  law  is 
ours ;  your  commercial  law  also  is  ours.  But  we  have  also  the 
most  admirable  provisions  of  the  civil  law  filled  with  benevo- 
lence, equity  and  justice,  to  regulate  our  dealings  and  define 
our  rights  in  our  every-day  life.  That  our  laws,  like  all  others, 
may  require  amendments  to  make  them  more  perfect,  none  will 
deny.  Let  us  amend,  but  never  change  them  for  others,  of 
which  our  people  have  no  experience,  and  the  adoption  of  which 
promises  us  no  advantages  in  the  future. 

Hon.  E.  T.  Merrick. 

NewOric«»,Liu 
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Supreme  Court  of  Minnesota. 
CHARLES  D.  DEAN,  AppeUant, 

V. 

ST.  PAUL  UNION  DEPOT  CO.,  Respondent, 

Where  a  depot  company  contracts  to  furnish  terminal  facilities  for  the  passenger 
business  of  a  railroad,  it  is  bound  to  use  ordinary  care  and  diligence  to  keep  its 
premises  in  a  safe  condition  for  passengers ;  and  this  obligation  renders  it  liable  for 
knowingly  employing,  or  allowing  to  be  employed  in  the  depot  building,  a  man 
of  vicious  temper,  of  bad  character,  and  who  frequently  assaults  passengers  in  a 
wilful  and  vicious  manner. 

Appeal  from  District  Court  of  Ramsay  County. 

Davis,  Kellogg  and  Severance,  for  appellant. 
John  0*Brien,  /.   V,  D.  Heard,  and   Cole,   Bramhall  and 
Morris,  for  respondent. 

Collins,  J.,  August  5,  1889.  The  plaintiff  appeals  from  an 
order  sustaining  defendant's  demurrer  to  the  complaint,  on  the 
ground  that  it  failed  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  From  said  complaint,  and  a  stipulation  as  to  certain 
facts,  made  by  the  parties,  and  by  agreement  considered  as  if 
the  facts  therein  stated  had  been  a  part  of  the  pleadings  de- 
murred to,  it  appears  that  the  defendant  is  a  domestic  corpora- 
tion, organized  for  and  engaged  in  the  business  of  furnishing 
and  conducting  an  Union  Depot  and  station-house  in  the  city 
of  St.  Paul,  in  which  several  lines  of  railway  deliver  and  receive 
passengers,  by  virtue  of  their  contracts  with  defendant;  that 
on  May  17th,  1888,  plaintiff  reached  said  depot  as  a  passenger 
upon  one  of  the  said  roads,  and  with  the  intention  of  pursuing 
his  journey  to  a  point  beyond,  by  another  road,  entered  the 
station-house,  approached  the  parcel-room  therein,  leased  by 
defendant  to  a  tenant  who  operated  and  controlled  it,  for  the 
purpose  of  checking  his  valise  and  was  there  maliciously  at- 
tacked and  beaten  by  the  man  in  charge,  who  was  in  fact  the 
employe  of  defendant's  tenant.  The  complaint  further  alleges 
that  this  employe  was  of  vicious  temper,  of  bad  character,  and 
had  frequently,  in  a  wilful  and  malicious  manner,  assaulted  and 
beaten  people  lawfully  upon  the  premises,  during  the  six  years 
he  had  been  employed  in  said  parcel-room,  all  of  which  was 
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known  to  the  defendant  on  the  day  of  the  attack  upon  plaintiff 
In  suppK>rt  of  its  demurrer,  the  defendant  corporation  con- 
tends, first,  that  it  owed  no  duty  whatever  to  the  plaintiff,  be- 
cause no  contractual  relation  existed  between  the  parties;  that 
therefore  he  must  look  to  the  railway  company,  whose  passen- 
ger he  was  or  had  been,  for  compensation  for  his  injuries; 
second,  if  it  should  be  held  that  the  duties  imposed  by  railway 
^companies  towards  their  arriving  and  departing  passengers 
have  been  assumed  by  the  defendant,  it  is  not  responsible  in 
this  case,  because  the  alleged  assault  was  not  committed  by 
one  of  its    servants  or  employes,  but  by  the  employe  of  a 
tenant  who  was  engaged  in  an  independent  business,  wholly 
disconnected  from  that  of  a  common  carrier  of  passengers,  and 
conducted  solely  for  the  accommodation  and  convenience  of 
those  who  choose  to  patronize  the  room  and  pay  for  the  privi- 
lege of  having  their  parcels  temporarily  taken  care  of.    Finally, 
if  these  positions  prove  untenable,  it  is  argued  that  the  assault 
of  the  employe  was  for  purposes  of  his  own,  outside  of  his 
occupation,  in  disregard  of  the  object  for  which  he  was  em- 
ployed, not  committed  in  execution  of  it,  and  therefore,  in  no 
event,  can  the  defendant  be  held  responsible.     It  has  been  an- 
nounced by  this  Court,  in  AlUbeck  v.  St  P.M.&M.  Ry,  Co,  [de- 
cided in  the  Supreme  Court  of  Minnesota,  November  20, 1888] 
that  in  respect  to  the  handling  and  care  of  baggage,  the  rela- 
tion between  the  defendant  corporation  and  the  carriers  who 
use  its  depot,  is  that  of  principal  and  agent.     But  under  the 
allegations  of  the  complaint  now  before  us,  it  is  not  essential 
to  determine  the  precise  relations  existing  between  the  defend- 
ant (organized  for  the  special  purpose  and  under  contract  to 
furnish  to  certain  railway  corporations  proper  and  adequate 
depot  and  station-house  accommodations  for  those  who  are 
entitled  to  use  the  same)  and  the  plaintiff,  who,  arriving  upon 
the  train  of  one  of  these  carriers,  remained  its  passenger  until 
he  had  an  opportunity,  by  safe  and  convenient  means,  to  leave 
the  cars,  the  railway  and  the  station-house :     Warren  v.  Fiich- 
burg  Ry.  Co.  (1864),  8  Allen  (Mass.)  227. 

Nor  is  it  necessary  to  pass  upon  the  contention  of  the  defend- 
ant, that  whatever  duty  it  owed  the  plaintiff  as  a  passenger,  it 
cannot  be  held  liable  for  the  wilful  act  of  the  servant  and  em- 
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ploye  of  one  who  had  leased  a  room  in  its  depot  building  for 
the  purpose  of  carrying  on  an  independent  business,  not 
required  of  the  carriers  of  passengers  and  conducted  by  a 
tenant,  solely  for  the  convenience  of  the  traveling  public. 
Nor,  as  we  regard  the  pleadings,  need  we  regard  the  final  posi- 
tion  assumed  by  defendant,  that  the  master  is  not  responsible 
for  the  wilful  acts  of  his  servant,  performed  outside  of  his  em- 
ployment, not  in  execution  of  it,  and  for  purposes  of  his  own,, 
although  the  subject  has  been  referred  to  in  McCordw.  West- 
ern U.  T.  Co.  [decided  by  the  Supreme  Court  of  Minnesota, 
September  4,  1888],  in  which  is  mentioned  approvingly, 
the  case  of  Stewart  v.  Ry.  Co.  (1882),  90  N.  Y.  588,  whereby 
Isaacs  v.  Third  Avenue  Co.  (i  871),  47  N.  Y.  122 — relied  upon 
by  the  respondent — was,  in  effect,  overruled. 

This  complaint,  considered  in  connection  with  the  stipula- 
tion, charges  that  the  defendant  knowingly  and  advisedly  per- 
mitted its  tenant  to  keep  in  his  employ,  for  more  than  six 
years,  in  its  depot  building,  into  which  it  encouraged  people 
to  come,  and  was  under  contract  to  admit  the  plaintiff  as  an 
arriving  passenger,  a  man  of  savage  and  vicious  propensities 
and  who  had,  during  said  period  of  six  years,  frequently 
assaulted  and  beaten  persons  lawfully  upon  said  premises,  and 
who,  upon  the  day  named,  attacked  and  beat  the  plaintiff  with  - 
out  provocation.  Whatever  obligation  otherwise,  by  virtue  of 
its  contract  with  the  carrier,  rested  upon  the  defendant  as  to 
the  plaintiff,  it  is  manifest  that  it  was  bound  to  use  ordinary 
care  and  diligence  to  keep  its  premises  in  a  safe  condition  for 
those  who  legitimately  came  there.  It  had  no  more  right,, 
therefore,  to  knowingly  and  advisedly  employ,  or  allow  to  be 
employed,  in  its  depot  building,  a  dangerous  and  vicious  man,, 
than  it  would  have  to  keep  and  harbor  a  dangerous  and  savage 
dog,  or  other  animal,  or  to  permit  a  pitfall,  or  trap,  into  which 
a  passenger  might  step,  as  he  was  passing  to  or  from  his  train. 

Order  reversed. 

The  doctrine  announced  in  this  case  It  is  contended  by  the  writer  that  the 

is  wholesome  and  salutary,  and  it  is  re-  principle  for  this  doctrine  is,  that  the 

gretted  that  the  principle  upon  which  proprietor,  owner  or  controller  of  a  place 

it  should  rest,  was  not  carefully  consid-  open  to  and  for  the  public,  is  bound,  as 

ered  and  as  emphatically  announced.  a  matter  of  duty,  to  see  that  all  persons 
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wbo  come  there    on    the   business  for 
wbich  the  place  is  open,  are  protected 
from  assaults  and  insults*  because,  having 
tbe  privilege  of  doing  such  a  business 
and  inviting  the  public  to  come  there, 
he  owes  the  duty  to  protect  all  veho 
come  there   on    that   business.      This 
principle  was  &oake  years  ago  asserted 
by  the  Indiana  Court  in  Henry  v.  Den- 
mi  (1883),  93  Ind.  452 ;  and  recently 
by  the  Supreme  Court  of  Pennsylvania 
in  Rommel  v.  Schambticher  (1888),  120 
Pa.  582;  s.  c,  27  Amer.  Law  Reg.  156. 
Thb  is  nothing  more  than  the  announce- 
ment of  the  general  doctrine  of  duty 
to  another  invited  to  a  place  of  business. 
It  is  objected  that,  if  this  principle  is 
carried  to  its  legitimate  conclusion,  it 
will    hold    responsible    proprietors  of 
stores,  and  business  houses,  for  assaults 
and  insults  committed  by  strangers  who 
come  there  with   the  vicious  purpose 
and  intent  to  do  wrong.    Is  there  any 
reason  why  they  should  not  be  held  re- 
^xjnsible  ?   If  the  proprietor  had  knowl- 
edge or  notice  of  the  vicious  intent,  or 
propensity,  or,  with  reasonable    care, 
could  have  had  such  notice,  he  should 
be  held  responsible  for  his  neglect  of 
duty,  in  not  keeping  such  persons  away. 
If  he  did  not  have  such  notice,  and 
could  not  have  had  it  by  the  exercise  of 
reasonable  watchfulness  and  care,  there 
a  then  a  reason  for  exemption  from  lia- 
bility, but,  as  will  hereafter  appear,  the 
reason  for  the  principle  above  stated 
does  not  advance  this  distinction. 

The  Minnesota  Court  {^Ahlbeck  v. 
Railroad  Co.,  supra^  p.  23 ;  McCord  v. 
Western  Union  Telegraph  Co.,  supra, 
p.  24),  holds  the  defendant  liable,  be- 
cause he  did  not  keep  his  premises  in 
safe  condition,  free  from  dangerous  and 
vicious  men,  the  same  as  he  must  keep 
it  free  from  dangerous  and  vicious  dogs 
or  other  animals,  and  free  from  pitfalU 
or  traps. 

There  are  three  different  doctrines 
annoonctd  in  this  supposed  principle 


given  as  the  ground  or  reason  for  the 
ruling  in  this  case :  the  first  is  the  prin- 
ciple which  governs  the  liability  result- 
ing from  defective  and  dangerous  prem- 
ises ;  the  second  is  the  principle  which 
controls  liability  for  injuries  from  dan- 
gerous and  vicious  dogs  or  other  ani- 
mals ;  and  the  third,  those  applicable 
to  human  beings. 

The  principles  which  control  the  law 
applicable  to  the  actions  of  man,  are 
different  from  those  regulating  the 
liability  for  defective  premises,  or  dan- 
gerous and  other  animals.  The  princi- 
ples of  the  law  of  liability  for  defective 
premises  are  confined  to  the  unsafe 
condition,  arising  from  unsafe  construc- 
tion, repair  or  use,  as  for  instance  in- 
juries from  pit-falls,  the  law  of  which 
has  remained  substantially  the  same 
since  the  case  of  Biylh  v.  Topham 
(1603),  Cro.  Jac.  158;  Roll  Abr.  88; 
or  injuries  from  spring  guns  and  other 
instruments  of  destruction,  first  discussed 
in  Deane  v.  Clayton  (1817),  7  Taunt 
489;  and  developed  in  Ilottv.  IVilkts 
(1820),  3  Bam.  and  Aid.  304;  Bird  v. 
Holbrook  (1828),  4  Bing.  628 ;  Wootton 
v.  Dawkim  (1857),  2  C.  B.  (N.  S.> 
413 ;  ToTxmsend  v.  Wathen  (1808),  9 
East  277;  Hooker  v.  Miller  (1873),. 
37  Iowa  613;  Johnson  v.  Patterson y 
(1840),  14  Conn.  I :  Or  injuries  from 
dangerous  places,  or  dangerous  instru- 
mentalities, on  private  premises  or  pri- 
vate way,  near  the  highway:  Jlar- 
gr eaves  v.  Deacon  (1872),  25  Mich,  i ; 
Kohn  V.  Lovett  (1871),  44  Ga.  251; 
C^r^yv. /iO//(i858),4  C.  B.  (N.  S.) 
554;  Clark  V.  Chambers  (1878),  3  Q. 
B.  Div.  327 ;'  or  injuries  from  dangerous 
places  in  business  houses  and  grounds, 
as  defined  in  Carleton  v.  Franconia 
Iron  Co.  (1868),  99  Mass.  216;  and 
Indemaurv.  Darner  (1866),  L.  R.  I  C. 
P.  274;  on  Appeal  (1867),  2  C.  P.  31 1  : 
or  dangerous  places  in  public  houses, 
places  of  public  resort,  and  exhibitions : 
Francis  v.  Cockrell  {\%1o\  L.  R.  5  (^. 
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B.  184;  or  school  buildings:  Donovan 
▼.  Board  of  Education  (1878),  55 
How.  Pr.  (N..Y.)  176;  Bassett  y. 
Fish  (1877),  12  Hun.  (N.  Y.)  209. 

The  application  of  this  principle  to 
railroad  depots,  stations,  platforms  and 
approaches,  means  that  these  must  be 
free  from  such  defects,  as  far  as  reason- 
able care  can  make  them ;  and  is  well 
expressed  by  Gray,  J.,  in  Carleton  v. 
Franconia  Iron  Co.  (1868),  99  Mass. 
216:  "The  owner,  or  occupant  of 
premises  is  liable  in  damages  to  those 
coming  to  it,  using  due  care,  at  his  in- 
vitation or  inducement,  express  or  im- 
plied, on  any  business  to  be  transacted 
or  permitted  by  him,  for  an  injury  oc- 
casioned by  the  unsafe  condition  of  the 
land,  or  of  the  access  to  it,  which  is 
known  to  him  and  not  to  them,  and 
which  he  has  negligently  suffered  to 
exist  and  has  given  them  no  notice  of." 
So,  McDonald  v.  Chicago^  etc.^  R.  Co. 
{1869),  26  Iowa  124;  Toledo,  etc.,  R.R. 
Co.  V.  Grusk  (1873),  67  111-  262;  Lis- 
comb  V.  N.  J.y  etc..  Trans.  Co.  (1872), 
6  Lans.  (N.  Y.)  75 ;  Picard  v.  Smith 
{1861),  10  C.  B.  (N.  S.)  470;  Martin 
V.  Great  Northern  R.  Co.  (1855),  16 
C  B.  179;  Clussman  v.  Long  Island, 
^tc,  R.Co.  (1877),  9  Hun.  (N.  Y.)  618. 
The  care  demanded  is  reasonable  care 
only :  Pittsburgh,  etc.,  R.  Co.  v.  Brigham 
(1876),  29  Ohio  St.  374;  Indiana,  etc., 
R.  Co.  V.  Hudleson  (1859),  13  Ind.  325 ; 
Wilf.ire  V.  London,  etc.,  R.  Co.  (1869), 
L.  R.  4  Q.  B.  693 ;  Chicago,  etc.,  R.  Co. 
V.  i^yHson  (iSy 2),  63  111.  167;  Corn- 
man  V.  Eastern  Counties  R.  Co.  (1859), 
4  Hurl.  &  Nor.  781 ;  Cross  v.  L.  S.  6- 
M.  S.  R.  R.  Co.  (1888),  27  Amer.  Law 
Reg.  405. 

The  liability  for  injuries  by  vicious 
and  dangerous  dogs,  or  other  animals, 
rests  on  different  principles;  see  a 
lengthy  annotation  to  Worthen  v.  Love, 
27  Amer.  Law  Reg.  631.  At  com- 
mon law,  the  owner  of  a  dog  was  not 
iable  for  its  vicious  acts,  unless  he  had 


knowledge  of  the  vicious  propensities 
and  failed  to  exercise  the  proper  care 
in  restraint,  because  a  dog  was  con- 
sidered tame  and  harmless,  and  hence 
to  charge  the  owner  or  keeper,  scienter 
must  be  alleged  and  proved :  Read  v. 
Edwards  (1864),  17  C.  B.  (N.  S.)  245; 
Dearths.  Baker  (1867),  22  Wis.  73; 
Slingerv.  IIennefnan{iS7S),  38  Id.  504; 
Fairchild  v.  Bentley  (1858),  30  Barb. 
(N.  Y.)  147.  This  is  the  rule  as  to  all  ani- 
mals domUa  naturae,  unless  changed 
by  State  statute,  but  with  respect  to 
wild  animals,  the  owner,  or  keeper, 
was  held  an  insurer  against  all  injuries, 
though  the  late  cases  seem  to  place  the 
liability  upon  the  degree  of  care  used, 
holding  the  keeper,  or  owner,  to  that 
high  degree  of  care  which  a  knowledge 
of  the  vicious  propensities  seems  to  de- 
mand :  Cooley  on  Torts  349.  In  both 
cases,  the  scienter  must  be  alleged  and 
proved,  because,  knowing  the  vicious 
and  dangerous  propensities,  it  is  his 
duty  to  adopt  such  measures,  and  use 
such  precaution  and  restraint  as  will 
prevent  injury  from  such  propensities : 
'  Mayv.Burdttt  (1 846),  9  Q.  B.  lOI; 
Earl  V.  Van  Alstine  (1850),  8  Barb. 
(N.  Y.)  630;  Van  Leitven  v.  Lyke 
(1848),  I  N.  Y.  515;  Loomis  v.  Terry 
(1837),  17  Wend.  (N.  Y.)  496. 

A  careful  and  exhaustive  research 
has  failed  to  discover  any  authority, 
where  this  doctrine  has  been  applied  to 
human  beings,  because  the  purposes, 
causes,  and  reasons,  for  the  birth  and 
existence  of  the  doctrine  are  not  appli- 
cable to  man,  and  it  is  believed  that  no 
court,  and  no  writer,  has  heretofore  as- 
serted such  an  application.  Among 
the  many  reasons  for  the  non-applica- 
bility of  this  doctrine  to  the  acts  of  man, 
discoverable  by  a  study  of  the  cases,  u 
the  primitive  one,  that  wiih  all  law  and 
at  all  times,  man  has  been  recognized  as 
a  rational  being,  not  possessing  and  in- 
capable of  exercising  the  pro]^nsities 
of  the  dog,  or  other  animal,  but  pos- 
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sessed  of  the  faculties  of  a  rational  and 
icspoDsible  actor  and  punishable  as 
such,  for  any  criminal  transgression; 
that  being  the  only  way,  known  to  all 
law,  to  regulate  the  action  of  man,  ex- 
ctptwhen  devoid  of  this  rational  ele- 
ment, in  which  case  he  would  be  placed 
autodia  Icgis. 

Upon  the  ground  of  public  policy, 
and  as  au  essential  in  the  regulation 
and  protection  of  diversified  rights  in 
communities,  this  elementary  law  (that 
the  only  remedy  for  a  crime,  is  the  pun- 
ishment, civilly  and  criminally,  of  the 
person  who  commits  it)  has  been  modi- 
fied, or  changed,  with  respect  to  inn- 
iKcpers,  carriers  of  passengers,  assaults, 
etc,  committed  by  servants,  while  act- 
ing within  the  line  of  their  duty,  and 
now  by   the  Pennsylvania  (/?<7ww// v. 
Sckambachrr (l^y)f  126 ?ti.  S%2\  s.C, 
27  Amer.  Law  Reg.  156)  and  Minne- 
sota courts  (in  Ahlbeck  v.  St,  Paul,  P. 
M,  6-  M.  Co.,  and  McCord  v.  Western 
Union   Tel.  Co.,  supra,  pp.  23,  24),  to 
places  open  to  and  for  the  entertain- 
ment of  the  public.     In  these  cases,  the 
principal  u  held  responsible  for  the  as- 
saults, or  insults,  which  he  did  not  com- 
mit He  is  punished  crvilUtr,  for  a  crime 
which  another  committed,  because  pub- 
lic policy  exacts  the  duty  of  protection 
in  such  cases,  and  holds  him,  who  is 
required  to  exercise  that  duty,  liable  for 
any  fai'ure  or  neglect. 

Within  the  law  governing  the  liability 
of  innkeepers,  may  be  found  the  whole 
aod  true  principle  for  holding  one  man 
civilly  responsible  for  a  crime  commit- 
ted by  another,  and  the  application  of 
thb  doctrine  to  the  other  classes,  is  not 
the  advancement  of  a  new  principle  in 
tlie  law.  Til  ere  is  no  di  Her  once  be- 
tween the  reasons  which  bold  the  inn- 
keeper responsible,  and  tho^e  for  hold- 
ing a  master  liable  for  the  assaults  of 
his  servant,  while  doing  the  business 
*iih  which  he  was  entrusttd,  and 
haldin?  a  railroid  liable  for  assiults  by 


its  employees.  It  is  settled  that  a  car- 
rier is  liable  for  an  assault  upon  a  pas- 
senger, whether  committed  by  an  em- 
ploye or  a  stranger.  Some  jurisdic- 
tions place  the  liability  on  the  ground 
of  contract,  and  others  on  the  ground  of 
duly,  while  the  minority  of  the  cases  ex- 
clude all  liability  for  assault,  unless 
committed  by  the  servant  within  the 
scope  of  his  duty,  but  do  not  define 
what  b  or  what  is  not  within  the  line  of 
the  servant's  duty.  Prominent  in  fol- 
lowing this  judicial  jugglery  is  the 
Supreme  Court  of  Ohio  in  (  Witmore  v. 
Z.  M.  R.  R,  Co.  (1869),  19  Ohio  St. 
no)  holding  the  carrier  not  liable  where 
the  baggage  checker  struck  the  passen- 
ger with  a  hatchet  whilst  in  the  act  of 
checking  his  baggage,  on  the  ground 
that  the  servant  was  hired  to  check 
baggage  and  not  to  use  the  hatchet  or 
assault  passengers,  hence  he  was  acting 
outside  the  scope  of  his  duty.  Whether 
the  principle  for  the  liability  is  that  of 
contract  or  duty,  the  weight  of  the 
decisions  hold  the  carrier  bound  to  pro- 
tect the  passenger  during  the  ingress  to 
the  carriage,  and  the  exit.  The  princi- 
ple for  the  protection  during  the  carri- 
age in  the  conveyance  of  the  carrier,  is 
plain,  no  matter  whether  it  rests  on 
contract  or  duty,  because  it  is  only  a 
distinction  of  terms,  and  not  of  sub- 
stance, to  say,  that  as  matter  of  law, 
the  passenger  contracted  for  safe  trans- 
portation (as  most  clearly  announced  in 
Chamberlain  v.  Chandler  (1823),  U.  S. 
C.  Ct.  Dist.  Mass.,  3  Mason  242),  or 
that  the  law  iipposes  the  duty  of  safe 
transportation. 

For  an  ass&ult  committed  on  a  pas- 
senger during  the  time  he  is  being  car- 
ried in  the  conveyance,  the  weight  of 
the  authority  is  that  the  liability  rests 
on  contract;  namely,  that  the  pas- 
senger contracted  for  safe  transporta- 
tion, and  an  assault  is  a  breach  of  that 
contract;  or,  in  other  worJs,  the  law 
iinpo>es  the  duty  of  sife  transp  station 
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by  virtue  of  the  contract,  whether  the 
breach  is  committed  by  a  stranger,  or 
by  a  servant,  without  respect  to  the 
question  whether  the  servant  was  or 
was  not  acting  within  the  scope  of  his 
duty :  Chamberlain  v.  Chandler ^  supra^ 
p.  27 ;  Nieto  v.  Clark  (1858),  U.  S.  C. 
Ct.,  Dist  Mass.,  i  Cliff.  145 ;  Goddard 
V.  Grand  Trunk  R.  /?.  (1869),  57  Me. 
202;  CrakerY.  Chicago^  etc. ^Ry.  (1875), 
36  Wis.  657 ;  Chicago y  etc.,  R,  R.  v. 
Flexman  (1882),  103  111.  546;  Fa  k  t 
Co.  V.  Tnie  (1878),  88  Id.  608;  Sher- 
Uy V.Billings  (1871),  8  Bush.  (Ky.) 
147;  McKinley  v.  R.  R.  (1876),  44 
Iowa  314;  New  Orleans  R.  R,  v. 
Burke  (iZ'jii),  53  Miss.  200;  Bryant 
V.  Rich  (1870),  106  Mass.  1 80;  Land- 
reau  v.  ^^•//  (1833),  5  La,  (O.  S.)  434; 
Flinty.  Trans.  Co,  (1868),  34  Conn. 
554;  Pittsburgh,  etc.,  R.  R.  v.  Hinds 
(1866),  53  Pa,  512;  Phila.  6r*  Reading 
R.  R.  v.  Derby  {1%S2),  14  How.  (55  U. 
S.)  468;  Seymour  v.  Greenwood  (1S61), 
7  Hurl.,  Nor.  354;  Afoore  v.  Pitch- 
burg,etc.,  R.  R.  (i855),4  Gray  (Mass.) 
465  ;  fVeedv.  Panama  R.  Co.  (1858), 
17  N.  Y.  362;  Milwaukee,  etc.,  R.  v, 
Finney  {l^do),  10  Wis.  388;  Quigley 
V.  Central  Pac.  R.  Co.  (1876)  1 1  Nev. 
350;  Malecek  v.  Tower  Grove  R.  R. 
Co.  (1874),  SI  Mo.  18;  Hanson  v. 
European,  etc.,  R.  R.  Co.  (1873)  ^2 
Me.  84;  Pendleton  v.  Kinsley  (1871), 
U.  S.  C.  Ct.,  Dist.  R.  L,3  Cliff.  416; 
Rounds y.  Delaware,  etc.,  R.  Co.(iS'j6), 
64  N.  Y.  129;  Shea  v.  Sixth  Ave.  R. 
Co.  (1875),  62  Id.  180;  Cohen  v.  Dry 
Dock  Co.  (1877),  69  Id-  170;  Stewart 
V.  Brooklyn,  etc.,  R.  R.  (1882),  90  Id. 
588 ;  Ramsden  v.  Bos/on  6r*  Alb.  R.  R. 
(1870),  104  Mass.  117;  Terre  Haute 
and  Indianapolis  R.  R.  Co.  v.  Jackson 
(1882),  81  Ind.  19;  Wabash  and  JSt. 
Louis  R.  R.  y.  Rector  (1882),  104  111. 
296;  Lynch  v.  A/et.  Elevated  R.  R. 
(1882),  90  N.  Y.  77;  Louisville,  etc., 
R.  R.  V.  Kelly  (1883),  92  Ind.  371 ; 
International,  etc.,   R.   R.   v.   Ken  tie 


(1883),  2  Tex.  Ct  App.  262;  Bryan 
V.  Chicago,  etc.,  R.  R.  (1884)  63  Iowa 
464.  This  liability  is  confined  to  the 
period  during  which  the  passenger  was 
being  carried  in  the  carrier's  convey- 
ance; as  where,  during  the  carriage^ 
the  brakeman  struck  the  plaintiff  be- 
cause he  intimated  that  the  brakeman 
stole  his  watch:  Chicago,  etc.,  R.  R. 
y.  Flexman  (1882),  103  III.  546; 
where  the  clerk  assaulted  the  passen- 
ger: Sherley  v.  Beilings  (1871),  8 
Bush.  (Ky.)  147  ;  where  the  conductor 
kissed  a  lady  passenger:  Craker  y, 
Chicago,  etc.,  Ry.  Co.  (1875),  3^  Wis. 
657 ;  where  the  driver  of  the  street  car 
assaulted  and  beat  the  plaintiff:  Stewart 
V.  Brooklyn,  etc.,  R.  R.  (1882),  90  N. 
Y.  588. 

The  other  line  of  decisions  ex- 
clude the  theory  of  contract  or  t.uty 
arising  out  of  contract,  and  place  the 
liability  on  the  ground  of  the  serv- 
ant acting  within  the  scope  of  his  em- 
ployment; the  rule  being,  if  the  servant 
committed  the  assault,  or  tortious  act,, 
within  the  line  of  his  employment,  the 
master  was  held  liable,  and  if  he  did 
not  so  commit  it,  the  master  was  not 
liable.  The  difficulty  was  in  delcrmia- 
ing  what  was,  and  what  was  not,  within 
the  servant's  line  of  duty,  and  this  has 
been  the  trouble  since  the  case  of  Afac- 
manus  v.  Cricket  (1800),  I  East  103, 
which  introduced  the  rule.  The  juris- 
dictions which  hold  the  carrier  liable, 
on  the  ground  of  contract,  or  duty,  must 
necessarily  reject  this  rule,  and  it  is  not 
applicable  to  innkeepers,  nor,  in  Penn- 
sylvania {^Rommel  v.  Schambach.r 
(1887),  126  Pa.,  582;  s.  c.  27  Am  r. 
Law  Reg.  156)  to  saloons  Or  places 
open  to  the  public,  and,  by  the  deci- 
sion in  the  principal  case,  not  applicable 
to  depot  companies.  Where  the  doctrine 
prevails,  the  decisions  attempted  to  de- 
fine the  rule,  some  stating  the  test  to  be 
the  answer  to  the  question  **  Was  the 
servant  acting  for  his  own  purpose,  or 
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the  purposes,  or   behalf    of    the   com- 
pBny?  " — and  others  that    ••If  the  serv- 
ant has  the  power  to  do   the   act,  the 
mister  is  responsible  for  the  manner  in 
which  it  was  done/' — as,   for   instance, 
banng  the  power  to  eject    a    passenger 
from  the  cir,  the  carrier  was  held  re- 
sponsible, if  the  ejection  was  improper 
and  Tmlawful :  Indianapolis^  etc,  R,  R.  v. 
i<jiM«yf  (1873),  43  Ind.  183;  as  ejec- 
tioD  on  a  false   charge,    on    improper 
pounds    and    abuse    of     the    power: 
Ramsden  ▼.    Boston    <Sr*    Alb,    R,   R, 
(1S70),  IC4   Mass.    H7;     Hi^ns  v. 
H'aterpliet,  etc,  R.  /^.  (i87l),46  N.  Y. 
'  23;  Paisenger  /?.  R,  v.    Young {l%^\), 
21  Ohio  St.  5 1 8 ;  Redding^,  South  Caro- 
&ta  R,  R.  (1871),  3  S.  C.   I ;  Schultte 
f.71bW/l?v.  (l88o),46  N.  Y.  Super.  Ct. 
211.  On  the  dher  hand,  the  carrier  was 
held  not  liable  for  ihe  assault  upon  a 
pssBcngcr,  by  a  brakeman  :    Evan^vilie 
R,  R.  V.  llaum  ( 1866),  26  Ind.  70 ;  nor 
fcr  the  driver   of  the    car    knocking  a 
SBfflll  boy  from  the  platform  :   Pitlslmrg, 
ttr,^R.R.x.  Djna/iue  (1871),  70  Pa. 
119;   because  in  the  former  case  the 
bfakeman  was  not  pursuing  his  duties 
at  a  brakeman  when  he  committed  the 
Ksaoll,  that  is,  he  did   not  assault  the 
pKsenger  while  in  the  act  of  turning  or 
TCgnlating  the  brakes ;  and  in  the  latter 
case,  because  the   driver's  line  of  duty 
was  to  drive  and  not  to  put  any  one  off 
the  car. 

In  the  jurisdictions  which  hold  the 
cvrier  hablc  on  the  ground  of  contract, 
cr  duty,  arising  from  contract,  the  iden- 
tical facts  in  Ei^ansviHe  R.  R.  v.  Bauni 
(1866),  26  Ind.  70,  and  PUtsburg,  cic.^ 
R.  R,  V.  Donahut  (1871),  70  Pa.  119, 
were  sufficient  to  hold  the  carrier  liable  : 
Okuago^etc,  R.  R.  v.  FUxman  (1882), 
103  III.  546.  The  reason  of  the  conflict 
is  th«E  two  different  principles  have  been 
ioToked,  one  following  the  doctrine  of 
duty, and  the  other  respondeat  superior  ; 
one, that  it  is  a  duiy,  which  the  law  im- 
pose and  the  principal  cannot  shirk,  and 


is  therefore  liable,  whether  he  performs 
the  duty  personally,  or  delegates  it  to 
another;  and  the  other  depends  upon 
the  fact,  whether  the  servaiit  acted  wiihin 
the  scope  of  his  employment. 

If  it  could  be  generally  affirmed  that 
a  master  is  liable  for  the  acts  of  his  ser- 
vant, tortious  or  contractural,  while  doing 
the  business  with  which  he  is  entrusted 
there  would  not  occur  so  much  trouble. 
The  servant,  quoad  the  business,  is  the 
master  during  the  transaction  of  that 
business,  as,  for  instance,  the  brakeman 
of  the  train  represents  the  master  dur- 
ing the  whole  trip,  and  whether  he  acts 
as  brakeman,  conductor,  porter  or  car 
sweeper,  the  passenger  and  third  per- 
sons have  the  right  to  hold  the  principal, 
present  and  acting  in  the  person  of  the 
brakeman,  and  doing  in  all  respects  that 
which  the  principal  would  do  if  present. 
It  is  very  narrow  judgment  to  split  such 
business  up  into  as  many  divisions  as  the 
servant  wishes,  making  one  p«rt  the  acts 
of  the  master,  and  the  other  part  only 
binding  on  the  servant ;  as,  for  instance, 
where  the  conductor  stopped  the  train 
and  took  np  the  plaintiff's  child  :  Gill- 
iam V.  South,  etc.,  R.  R.  (1881),  70 
Ala,  268;  or  set  fire  to  the  child: 
Cooley  68 ;  it  was  held  that  the  master 
was  not  liable.  It  was  the  servant's  act, 
outside  of  the  line  of  his  duty  to  his 
master. 

The  distinction  is  too  small.  The 
master  put  into  the  hands  of  the  servant 
the  means  by  which  the  wrong  was 
committed.  Hfe  hired  the  wrong  ser- 
vant. If  the  master  had  been  in  charge 
of  the  train,  or  if  he  had  hired  a  care- 
ful and  proper  servant,  the  train  would 
not  have  stopped  and  the  assault  would 
not  have  been  committed,  nor  the  child 
fired.  Hence,  because  he  failed  in  his 
duty,  by  hiring  the  wrong  servant,  the 
master  is  exempt  from  liability  for  the 
wrongs  his  servant  commits. 

The  objection  is  not  directed  to  the 
substance  of  the  doctrine,  but  to  the 
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statement  of  it.  If  properly  defined  and 
properly  applied,  it  is  believed  to  be  in 
perfect  accord  with  the  doctrine  of 
duty.  Take  the  case  which  first  laid 
down  the  rule :  Macmanus  v.  Cricket 
(1800),  I  East  103,  and  ask  the  ques- 
tion, which  is  the  more  sensible,  to 
say  that  having  put  the  servant  in  charge 
of  a  vehicle  to  drive  to  a  certain  place, 
the  master  is  liable  for  all  the  acts  of 
the  servant  while  so  driving  the  vehicle, 
because  he  is  put  there  by  the  master 
to  perform  a  duty  which  the  master  was 
bound  to  do;  namely,  to  drive  the 
vehicle  and  conduct  himself  so  as  not 
to  do  injury  to  another ;  or  to  say  that 
the  master  is  not  liable,  because  the 
servant,  instead  of  going  on  the  direct 
road  to  do  the  business  with  which  he 
was  entrusted,  went  in  a  roundabout 
way  and  committed  the  wrong  com- 
plained of.  In  the  former  case,  the 
master  is  liable,  because  it  was  his  duty 
to  so  use  his  property  as  not  to  injure  an- 
other, whether  he  drove  the  vehicle 
himself,  or  entrusted  the  driving  to  his 
servant;  and  in  the  latter  case,  the 
question  of  route  is  the  criterion. 

Holding  a  master  responsible  for  the 
willful  wrong  of  the  servant,  is  an  in- 
fringement of  the  natural  and  primitive 
rule  that  man,  being  rational,  is  indi- 
vidually responsible  for  his  own  wrongs, 
and  that  one  man  should  not  suffer  for 
the  wrongs  and  sins  of  another.  The 
term  wrong,  means  willful,  such  as  as- 
saults and  not  negligence,  or  injuries 
resulting  from  want  of  care.  This  im- 
pingement was  made  for  public  policy, 
in  the  law  of  innkeepers,  and  applied 
to  the  doctrine  of  respondeat  superior ^ 
and  the  other  branches  above  mentioned, 
but,  because  the  principle  for  the  im- 
pingement is  nowhere  advanced,  and 
nowhere  affirmed,  the  decisions  have 
oscillated  to  and  fro.  That  the  princi- 
ple above  contended  for,  is  the  true  and 
proper  one,  is  supported  by  the  reason- 
ing and  discussions  of  the  following 


cases:  Pkila.  <5r»  Reading  R,  R,  v. 
Zferdy  (1852),  14  How.  (55  U.  S)  468 ; 
Philadelphia,  etc.,  R.  R.  v.  QuigUy 
(1858),  21  How.  (62  U.  S.)  202;  Moort 
V.  FUchburg,  etc,R.  R.  (i855),4  Gray. 
Mass.  465 ;  Pennsylvania ,  etc.,  R.  R.  v. 
yanDever{iS62)y^2 Pa. 365;  Piltsburgy 
etc.,  R.  R.  V.  Slusser  (1869),  19  Ohio 
St.  157;  Atlantic,  etc,  R.  R.  v.  Dunn 
(1869),  Id.  162;  Dalton  v.  Beers  {iZji), 
38  Conn.  529 ;  Hopkins  v.  Atlantic^  ttc, 
R.  R.  (1857),  36  N.  H.  9;  Baltimore, 
etc.,  R,  R.  V.  Blocker  (1867),  27  Md. 
277 ;  Hanson  v.  European  R.  R. ( 1 873), 
62  Me.  84;  NcW  Orleans,  etc.,  R.  R.  v. 
Hurst  (1859),  36  Miss.  660;  Sherhyy,  ' 
Billings  (1871),  8  Bush.  (Ky.)  147; 
Malecek  v.  Tower  Grove  R.  R,  (1874), 
27  Mo.  18;  Goddardy,  Grand  Tmnk 
Ry,  (1869),  57  Me.  202,  Brand  v. 
Schenectady,  etc.,  R.  R.  (1850),  8  Barb., 
N.  Y.,  368;  Seymour  v.  Greenwood 
(1861),  7  Hurl.  &  Nor.  354 ;  Milwaukee 
R.  R,  V.  Finney  (i860),  lO  Wi5.  388; 
Pittsburg,  etc.,  R.  R.v.  Hinds  (1S6C), 
53  Pa.  512;  IVeed  v.  Panama  R.  R. 
(1858),  17  N.  Y.  362;  Flint  V,  Trans- 
portation Co,  (1868),  34  Conn.  362; 
Landreau  v.  Bell  (1833),  5  Lai  (O.  S.) 
434;  Chamberlains.  Chandler (1^2^), 
U.  S.  C.  Ct.,  Dist.  Mass.,  3  Mason  242 ; 
Nieto  V.  Clark  (1858),  U.  S.  C.  Ct,  Dist. 
Mass.,  I  Cliff.  145. 

About  the  best  discussion  is  found 
in  Goddard  v.  Grand  Trunk  Ry. 
(1869),  57  Me.  202;  and  the  con- 
clusion reached  was  that  it  was  the 
duty  of  the  carrier  to  protect  the 
passenger  against  violence  and  in- 
sults of  strangers,  co-passengers  and 
servants,  and — **  If  this  duty  is  not  per- 
formed and  this  protection  not  furnished, 
but  on  the  contrary,  the  passenger  b 
assaulted  and  insulted  ♦  •  by  the 
carrier's  servant,  the  carrier  is  responsi- 
ble." The  same  conclusion  is  reached 
in  Rounds  v.  Delaware,  etc,  R,  R, 
(i876),64N.  Y.  137,  though  the  rea- 
soning is  laborious  and  not  close ;  the 
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CoQit  Stated  thai  tlie  master  who  puts 
the  serraiii  in  a  place  lo  do  the  master's 
boancss,  is  responsible  for  what  the 
servaot  does  through  lack  of  judgment, 
or  discreiion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  pas- 
sion, beyond  the  strict  line  of  his  duty 
or  anthoriiy  and  inflicts  an  unjustifiable 
injiiry  upon  another.  This  reasoning 
WIS  fol'.owed  in  Colun  v.  Dry  Dock 
O.  (1877),  60  N.  Y.  170.  The  same 
fine  of  argument  was  advanced  in 
Cmktr  ▼.  Chicago  R,  R,  (1875),  3^ 
Wis.  657 ;  and  in  the  cases  there  ciied, 
where  the  Court  said  that  it  would  be 
dietp  and  superficial  morality  to  allow 
Goe  owring  a  duty  to  another,  to  com- 
mit the  performance  of  this  duty  to  a 
third  person,  and  be  exempt  from  re- 
spoosibility  for  the  malicious  conduct 
of  the  sul^stitute. 

The  reasoning  in  Craker  v,  Chicago 
eU.^  R.R.  (1875),  36  Wis.  657;  is  well 
enferced  by  the  case  cited  in  the  opinion. 
The  same  reasoning  and  doctrine  were 
advanced  in  Stewart  v.  Brooklyn^  etc. y 
R.  R,  <i882),  90  N.  Y.  588 ;  which  re- 


pudiates some  earlier  cases,  among 
them  Isaac  v.  The  Third  Avenue  R.  R. 
(1871),  47  N.  Y.  122,  and  which  fol- 
lows Goddard  v.  Grand  Trunk  R,  R, 
(1869),  57  Me.  202,  and  Craker  v. 
Chicago,  etc.,  R.  R.  (1875),  36  Wis. 
657;  and  the  line  rf  cases  advanced 
to  support  the  doctrine  stated  by  the 
writer.  The  ailment  advanced  \\\ 
Isaacs  v.  The  Third  Avenue  R.  R. 
(1871),  47  N.  Y.  122,  is  the  same  as 
that  found  in  Parker  v.  £rie,  etc.,  R, 
R,  (1875),  5  Hun.  (N.  Y.)  57;  Liitle 
M.  R.  R.  V.  fVttmore  (1869),  19  Ohio 
St.  1 10 ;  fVard  v.  Omnibus  Co.  ( 1873), 
42  L.  J.  C.  P.  265 ;  EvansviUe  v. 
Baum  (1866),  26  Ind.  70;  Great 
Western  R.  R.  v.  Miller  (1869),  19 
Mich.  305  ;  Priest  v.  Huds(*n  River  R. 
R.  (1871),  40  How.  Pi-.  (N.  Y.)  456; 
Johnson  v.  Chicago,  etc.,  R.  R.  (1882), 
58  Iowa  348 ;  and  has  not  that  weight 
of  reason  and  logic  in  support  which 
are  contained  in  the  other  cases. 


Jno.  F.  Kelly^ 


St.  Paul,  Minn. 


Supreme  Court  of  Texas, 
INSURANCE  CO.  OF  NORTH  AMERICA 

V. 

EASTON  ET  AL. 

A  warranty  in  a  policy  of  fire  insurance,  that  '*this  insurance  shall  not  inure  to 
the  benefit  of  any  carrier,"  does  not  contravene  public  policy,  nor  is  it  in  restraint 
of  trade. 

Although  a  stipulation  in  a  bill  of  lading,  which  gives  the  carrier  the  benefit  of 
tny  insurance  upon  the  goods  carried,  is  valid,  and,  in  case  of  loss,  will  defeat  the 
iosurer's  right  of  subrogation,  the  insured,  by  entering  into  such  a  contract,  forfeits 
all  rights  under  a  policy  containing  a  warranty  that  the  insurance  shall  not  inure  to 
the  heneBt  of  any  carrier,  nor  can  a  carrier  acquire  any  rights  under  such  a  policy. 

It  is  immaterial,  in  such  case,  ihat  the  contract  of  insurance  was  made  without 
the  carrier's  knowledge  or  privity. 

Appeal  from  District  Court,  Galveston  County. 
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Action  by  Nelson  S.  Easton  and  others,  Receivers  of  the 
Houston  &  Texas  Central  Railway  Company,  against  the  In- 
surance Company  of  North  America.  Judgment  for  plaintiffs, 
and  defendant  appeals. 

Hume  &  Kleberg,  for  appellant. 
Willie^  Mott  &  Bollinger ^  for  appellees. 

Stayton,  C.  J.,  March  i,  1889.  This  case  comes  before  us 
on  an  agreed  statement,  made  from  the  record,  and  signed  by 
counsel,  which  is  as  follows : 

On  the  22d  day  of  June,  1 885 ,  appellant,  a  corporation  having 
its  domicile  in  the  State  of  Pennsylvania,  issued  an  open  policy 
to  Callender  &  Magnus,  cotton  buyers,  residing  in  New  York 
City.  This  policy  was  renewed  September  i,  1886,  for  one 
year,  subject  to  certain  conditions  and  the  following  express 
warranty:  "Warranted  that  this  insurance  shall  not  inure  to 
the  benefit  of  any  carrier."  Under  the  terms  of  the  open  policy 
all  cotton  purchased  by  Callender  &  Magnus,  or  by  their  agents 
for  them,  in  the  United  States,  was  at  once  covered  by  the 
same  as  soon  as  purchased,  they  reporting  as  soon  as  practi- 
cable to  the  insurance  company  the  particulars  of  the  purchase, 
as  to  marks,  value,  amount  of  insurance  desired,  etc.  The 
insurance  company  would  then  issue  to  Callender  &  Magnus 
a  certificate  of  insurance,  giving  date  from  which  insurance 
began,  number  of  bales  insured,  amount  of  insurance,  locality 
of  cotton,  and  its  intended  route  of  shipment.  But  the  insur- 
ance as  such  was  complete  under  the  said  open  policy  as  soon 
as  the  cotton  was  purchased,  even  before  the  certificate  was 
issued ;  the  certificate  being  only  a  statement  giving  the  details 
of  the  particular  transaction,  such  as  value,  amount  insured, 
and  route  of  shipment,  but  without  in  any  manner  altering  or 
modifying  the  terms  and  conditions  of  the  open  policy,  or  the 
conditions  and  warranty  contained  in  the  aforesaid  renewal 
thereof.  The  purpose  of  an  open  policy  is  convenience  to  the 
assured,  and  to  insure  his  property  from  the  very  moment  of 
its  acquisition.  This  could  not  be  done  if  he  was  required  to 
make  a  separate  contract  for  each  lot  of  cotton  which  he  may 
purchase  in  different  parts  of  the  country.  The  danger  and 
risk  which  would  necessarily  intervene  after  the  purchase  is 
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made  until  insurance  could  be  effected  by  special  policy,  would 
have  to  be  borne  by  the  owner.  Upon  the  open  policy,  how- 
ever, the  owner  is  protected  by  the  insurance  upon  all  pur- 
chases, no  matter  -where  and  when  made,  and  though  loss 
should  occur  before  report  of  the  purchase  to  the  insurer,  or 
issuance  of  the  certificate  of  insurance.  Premiums  under  the 
policy  in  this  case  were  payable  monthly  upon  amounts  insured 
thereunder  for  that  period. 

On  the  9th  day  of  December,  1886,  Callender  &  Magnus,  by 
one  of  their  agents,  bought  and  became  the  owners  of  fifty  bales 
of  cotton  at  Mexia,  Tex.  The  advice  of  this  purchase  reached 
the  office  of  the  appellant  insurance  company  some  time  there- 
after, and  said  company,  on  the  i6th  of  said  month,  issued  to 
Callender  &  Magnus  a  certificate  of  insurance.  The  certificate 
provides  that  it  represented  and  took  the  place  of  the  policy, 
and  conveyed  all  the  rights  of  the  original  policy-holder  (for 
the  purpose  of  collecting  any  loss  or  claim)  as  fully  as  if  the 
property  was  covered  by  a  special  policy  direct  to  the  holder 
of  the  certificate,  and  the  certificate  was  dated  New  York,  De- 
cember 16,  1886. 

On  the  nth  day  of  December,  1886,  Callender  &  Magnus, 
by  their  agents,  delivered  to  appellees,  who  are  common  car- 
riers, at  the  town  of  Mexia,  Tex.,  to  be  shipped  to  Liverpool, 
Eng^d,  the  said  fifty  bales  of  cotton,  and  on  the  same  day 
appellees  delivered  to  the  said  agents  of  Callender  &  Magnus 
a  bill  of  lading  containing,  among  other  things,  the  following 
provision — 

"  Id  case  ol  any  loss,  detriment,  or  damage  done  to,  or  sustained  by,  any  of  the 
property  herein  receipted  for  during  such  transportation,  whereby  any  legal  liability 
shall  Of  may  be  incurred,  that  company  alone  shall  be  answerable  therefor  in  whose 
actnal  cu^ody  the  same  be  at  the  time  of  tlie  happening  of  such  loss,  detriment,  or 
dao^e,  and  the  carrier  so  liable  shall  have  full  benefit  of  any  insurance  that  may 
ine  been  effected  upon  or  on  account  of  said  cotton." 

On  the  1 2th  day  of  December,  1886,  while  said  cotton  was 
in  the  custody  of  appellees,  in  their  capacity  as  common  car- 
riers, forty  bales  thereof,  of  the  value  of  ;g 1, 7 2 5. 34,  were  totally 
destroyed  by  fire.  The  appellant  was  notified  of  the  destruc- 
tion of  the  cotton  December  21,  1886.  When  the  appellant 
issued  the  certificate  of  insurance  to  Callender  &  Magnus  it 
Vol.  XXXVIII.— 3 
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had  no  notice  or  knowledge  of  that  clause  in  the  bill  of  lading 
which  provides  that  the  carrier  of  said  cotton  shall  have  the 
benefit  of  any  insurance  which  may  have  been  effected  upon  or 
on  account  of  said  cotton.  The  fact  that  such  clause  was  con- 
tained in  said  bill  of  lading  was  first  brought  to  the  knowledge 
of  appellant  when  the  bill  of  lading  was  presented  to  it,  as  one 
of  the  proofs  of  loss  required,  some  time  after  the  2ist  of  De- 
cember, 1886.  Appellees  had  no  actual  notice  of  the  warranty 
in  the  policy  stipulating  that  the  insurance  should  not  inure  to 
the  benefit  of  any  carrier,  and,  being  liable  for  the  loss  of  the 
cotton  as  common  carriers,  paid  the  same,  whereupon  Callen- 
der  &  Magnus  transferred  to  them  the  certificate  of  insurance. 
Appellant  declined  to  pay  the  policy  to  Callender  &  Magnus 
because  the  same  had  been  forfeited  by  their  acceptance  of  the 
bill  of  lading.  Appellant  declining  to  pay  for  the  loss,  appel- 
lees, on  the  27th  of  September,  1887,  sued  it  in  the  District 
Court  of  Galveston  county.  That  Court  held  the  clause  in  the 
policy,  providing  that  the  instrument  shall  not  inure  to  the 
benefit  of  any  carrier,  to  be  void,  because  in  restraint  of  trade 
and  against  public  policy,  and  rendered  judgment  for  appellees 
for  ^1,725.34.  From  this  judgment  the  Insurance  Company 
of  North  America  appeals,  and  the  following  questions  of  law, 
embraced  in  the  assignments  of  error,  are  now  by  agreement 
respectfully  submitted  to  this  Court  for  its  decision :  (i)  Is  the 
warranty  in  the  policy,  which  provides  that  the  insurance  shall 
not  inure  to  the  benefit  of  any  carrier,  a  valid  and  lawful  stipu- 
lation in  the  contract  of  insurance,  and  does  a  violation  thereof 
forfeit  the  policy,  or  is  said  warranty  in  restraint  of  trade  and 
contrary  to  public  policy  ?  (2)  Under  the  particular  facts  of 
this  case,  irrespective  of  any  rights  which  Callender  &  Magnus 
may  have  had  under  the  contract  of  insurance,  can  appellees 
under  the  law  recover  against  the  appellant  ? 

It  must  now  be  held  that  so  much  of  the  clause  in  the  bill 
of  lading  as  provided  that  "  the  carrier  so  liable  shall  have  full 
benefit  of  any  insurance  that  may  have  been  effected  upon  or 
on  account  of  said  cotton,"  is  not  invalid  by  reason  of  its  con- 
travening any  rule  based  on  public  policy :  Insurance  Co,  v. 
Railway  Co.  (1885),  63  Tex.  475  ;  Insurance  Co.  v.  Transpor- 
tation Co.  (1886),  1 17  U.  S.  312 ;  Inman  v.  Railway  Co.  (1889), 
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129  U.  S.  128  ;  Rintoul  v.  Railroad  Co.  (1883),  U.  S.  Circ.  Ct, 
S.Dist.  N.  Y.,  17  Fed.  Repr.  905  ;  Plait  v.  Railroad  Co.  (1888), 
108  N.  Y,  358  ;  Jackson  Co,  v.  Insurance  Co,  (1885),  139  Mass. 
508.  In  the  case  first  referred  to,  the  bill  of  lading  was  prior, 
in  point  of  time,  to  the  policy,  which  recited  the  fatt  of  ship- 
ment, and  it  was  held  that  this  was  sufficient  evidence  that  the 
policy  was  issued,  with  notice  of  the  right  secured  by  the  car- 
rier by  contract,  and  in  subordination  to  that  right.  The  same 
ruling  was  made  in  the  second  case  cited,  in  which  it  is  cis- 
sumed  that  the  contracts  of  carriage  and  insurance  were  made 
simultaneously,  the  insurer  being  ignorant  of  the  clause  in  the 
bill  of  lading  which  subrogated  the  carrier  to  the  rights  of  ship- 
per under  the  policy.    In  disposing  of  the  case  the  Court  said — 

"  The  policy  containing  no  express  stipulation  upon  the  subject,  and  there  being 
no  evidence  of  any  fraudulent  concealment  or  misrepresentation  by  the  owner  in 
obtaining  the  insurance,  the  existence  of  the  stipulation  between  the  owner  and 
the  carrier  would  have  afforded  no  defense  to  an  action  on  the  policy,  according  to 
the  careful  judgments  rendered  in  June  last,  and  independently  of  each  other,^ 
the  one  by  the  English  Court  of  Appeal,  and  the  other  by  the  Supreme  Judicial 
Court  of  Massachusetts :  Tate  v.  Hyslop  (1885),  L.  R.  15  Q.  B.  Div.  368 ;  Jack- 
son  Co,  V.  Insurance  Co,  (1885),  139  Mass.  508." 

In  Inman  v.  Railway  Co,,  supra,  it  appeared  that  the  policy 
issued  some  time  before  the  shipment  was  made,  and,  while 
recognizing  the  validity  of  a  contract  between  the  shipper  and 
carrier,  whereby  the  latter  should  become  entitled  to  the  bene- 
fit of  insurance  made  by  the  former  in  a  proper  case,  the 
Court  said — 

•*  The  policies  here  were  all  taken  out  some  weeks  before  the  shipments  were 
made,  although,  of  course,  they  did  not  attach  until  then,  and  recovery  upon 
neither  of  them  could  have  been  had,  except  upon  condition  of  resort  over  against 
the  cairier,  any  act  of  the  owners  to  defeat  which  operated  to  cancel  the  liability 
of  the  insurers.  They  could  not,  therefore,  be  made  available  for  the  benefit  of 
the  carrier." 

In  Jackson  Co,  v.  Insurance  Co.,  supra,  it  was  assumed  that 
the  carrier  might  contract  for  the  benefit  of  insurance  secured 
by  the  shipper,  and  the  inference  to  be  drawn  from  the  report 
of  the  case  is,  that  the  policy,  made  the  basis  of  the  action, 
was  issued  after  the  right  of  the  carrier  to  the  benefit  of  in- 
surance had  attached.  The  shipper  bought  through  a  broker, 
who  it  seems  did  not  read  the  receipts  securing  to  the  carrier 
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the  benefit  of  insurance.  The  railroad's  receipt,  with  draft  at- 
tached, was  forwarded  by  the  broker  to  the  shipper,  the  draft 
cashed,  notice  given  to  the  insurance  company  of  the  ship- 
ments, and  the  policy  presented,  that  the  shipment  might  be 
evidenced  thereon,  which  was  done.  This  seems  to  have  been 
the  act  which  applied  the  insurance  to  the  cotton  destroyed 
while  in  transit,  and  no  inquiry  was  made  as  to  the  terms  of 
shipment  when  insurance  was  thus  obtained.  In  disposing  of 
the  case  the  Court  said — 

<*  That  the  contract  between  the  plaintiff  and  the  carrier  was  binding  and  valid 
being  conceded,  we  are  brought  to  the  conclusion  expressed  in  the  ruling  of  the 
Judge  who  presided  at  the  trial,  *  that  in  a  case  where  there  was  no  intention  to 
deprive  the  insurance  company  of  its  rights,  and  no  intentional  fraud  and  conceal- 
ment, and  where  the  plaintiff  (shipper)  was  actually  ignorant  of  the  stipulation  re- 
lied on  at  the  time  it  made  the  insurance  or  obtained  the  indorsement  on  the  policy, 
and  was  ignorant,  when  it  ordered  the  cotton,  that  any  such  stipulation  would  be 
made,  and  there  was  no  actual  misrepresentation,  an  insurance  company  insuring 
property  in  transitu^  making  no  provision  in  regard  to  the  nature  of  the  contract 
of  carriage,  and  not  requesting  to  see  the  bill  of  lading  or  receipt,  and  making  no 
inquiries  about  them,  must  be  held  to  have  insured  it  under  and  subject  to  the  ac- 
tual contract  of  carriage,  so  far  as  it  was  a  lawful  contract.' " 

Under  this  state  of  facts  it  was  held  that  the  carrier,  by 
virtue  of  its  contract,  became  subrogated  to  all  rights  held  by 
the  shipper  against  the  insurer ;  and  that  thus  was  defeated 
the  right  of  the  insurer  to  be  subrogated,  on  payment  of  the 
loss,  to  the  right  against  the  carrier,  to  which,  but  for  the  con- 
tract of  shipment,  the  insurer,  under  the  settled  principles  of 
law,  would  have  been  entitled.  This  case,  while  holding  that 
the  right  of  the  insured,  when  dependent  only  on  his  relation 
to  the  carrier,  to  modify  by  contract  the  rule  of  subrogation, 
cannot  be  questioned,  concedes  that  no  contract  made  between 
the  insured  and  the  insurer,  whereby  the  right  to  modify  the 
general  rule  of  subrogation  is  withdrawn  from  the  insured, 
can  be  controlled  by  a  contract  between  the  insured  and  the 
the  carrier. 

In  Insurance  Co,  v.  Calebs  (1859),  20  N.  Y.  175,  it  was  held 
that  a  contract  between  a  carrier  and  shipper,  substantially 
such  as  is  set  up  in  this  case,  was  valid  ;  and  on  payment  of  a 
loss  under  a  policy  issued  after  the  contract  for  carriage  was 
made,  the  right  of  subrogation  was  denied  to  the  insurer.  In 
disposing  of  the  case  the  Court  said — 
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**  It  is  argued  that  ibis    clause  in  the  contract  did  not  exempt  the  camriers  from 
bability  lo  the  plaintifEs,  because  it  was  made  without  their  knowledge  or  consent^ 
2nd  was  an  attempted  fraud  uix>n  their  rights.     But  this  is  not  so  in  point  of  fact, 
90  Cu-  as  the  defendants  are  concerned.     The  contract  between  them  and  the  in- 
soitd  wms  made  before   any  insurance  was  obtained ;    and  though  it  sought  to 
secBie  a  nght  to  the   defendants  in  case  policies  were  procured,  yet  on  their  part 
no  fraud  was  contemplated  on  the  plaintiffs, — none  is  found  by  the  Court.     It  is 
tnie  the  case  stales  that  the   plaintiffs  did  not  know  of  the  contract  when  they  is- 
sued ibetr  policies.     That  was  a  matter  between  them  and  the  insured.     If  there 
VIS  any  fraudulent  concealment  of  facts  on  the  part  of  the  latter  at  the  time  they 
obtained  their  insurances,  it  would  have  avoided  the  policies,  and  they  would  not 
bave  been  bound  to  pay  the  loss.     If  they  paid  it  voluntarily,  they  are  not  entitled 
U>  be  subrogated.'* 

In  this  case,  as  in  the  others,  but  one,  considered,  there  was 
no  contract  between  the  insured  and  insurer,  at, the  time  the 
contract  between  the  carrier  and  the  insured  was  made,  which 
restrained  them  from  modifying  or  entirely  annuUing  the  or- 
dinary rule  of  subrogation  if  they  saw  proper  to  do  so  by 
contract. 

The  cases  referred  to  hold  :  (i)  That  contracts,  such  as 
contained  in  the  carrier  s  contract  before  us,  are  valid  as  be- 
tw^een  the  carrier  and  shipper.  (2)  That  a  policy  issued  with 
knowledge  that  the  insured  property  is  in  transit,  in  the  ab- 
sence of  inquiry  as  to  the  terms  of  shipment,  misrepresenta- 
tion as  to  this  or  other  matter  material  to  the  risk,  or  fraud, 
will  be  deemed  to  have  been  issued  in  subordination  to  the 
contract  of  shipment,  which  may  control  the  right  of  the 
insurer  to  subrogation.  None  of  them,  however,  hold  that 
a  contract  of  insurance,  existing  when  a  contract  of  car- 
riage is  made,  whether  the  carrier  have  knowledge  of  the  in- 
surance contract  or  not,  can  be  controlled  by  a  subsequent 
contract  between  the  insured  and  the  carrier,  and  the  insurer's 
right  to  subrogation  thus  be  destroyed,  even  when  there  is  no 
express  provision  in  the  policy  which  forbids  this.  It  must 
be  that,  in  the  absence  of  stipulation  in  a  policy  to  the  con- 
trary, the  insured  may,  without  invalidating  his  policy,  make 
such  contracts  with  a  carrier,  limiting  the  liability  of  the  lat- 
ter, as  may  be  lawful  under  the  laws  in  force  at  the  place  of 
shipment,  or  such  other  laws  as  may  be  applicable ;  for  the 
parties  ought  to  be  presumed  to  contract  with  reference  to  the 
right  of  the  carrier  to  refuse  to  receive  and  transport  freight 
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without  contract,  limiting  his  liability  in  so  far  as  this  may 
lawfully  be  done  under  the  law  governing  the  shipment.  With 
the  carrier's  liability  lawfully  restricted  by  contract,  a  loss  re- 
sulting from  a  cause  within  the  restriction  would  not  give 
right  of  action  in  favor  of  the  insured  shipper  against  the  car- 
rier ;  and  where  this  is  the  case  there  can  be  no  subrogation 
under  the  general  principles  applicable  to  the  subject. 

The  contract  relied  on  by  the  carrier  in  this  case  was  not 
one  it  had  the  right  to  have  made,  or  otherwise  the  right  to 
refuse  to  receive  cotton  for  transportation ;  and  it  ought  not  to 
be  presumed  that  the  parties  to  the  insurance  contract  contem- 
plated that  the  affreightment  would  be  made  practically  at  the 
entire  risk  of, the  insurer,  when  the  carrier  had  no  right  to  in- 
sist that  this  should  be  so,  and  when  the  general  rules  of  law, 
with  reference  to  which  they  ought  to  be  presumed  to  have 
contracted,  fix  on  the  carrier  the  ultimate  liability  for  a  loss 
occurring  while  the  freight  is  in  his  hands,  unless  the  loss 
arises  from  a  cause  that  relieves  the  carrier  from  liabilit}%  The 
carrier's  liability  is  held  to  be  the  ultimate  liability,  simply 
because  the  loss  of  property,  while  in  his  custody  as  carrier, 
results  in  fact  or  in  legal  contemplation  from  his  failure  of 
duty,  while  that  of  the  insurer  is  held  to  be  that  only  of  an 
indemnitor,  in  all  cases  in  which  the  insurance  contract  does 
not  stipulate  to  the  contrary,  or  in  which  a  contrary  instruc- 
tion may  not  fairly  be  inferred  from  the  time  and  circumstances 
of  the  contract  It  seems  to  us,  under  the  fects  of  this  case, 
leaving  out  of  consideration  the  warranty  contained  in  the 
contract  of  insurance,  that  the  right  of  the  insurer  to  subro- 
gation on  payment  of  the  loss  is  as  well  secured  when  there  is 
not,  as  well  as  when  there  is,  an  express  contract  that  the  right 
to  subrogation  shall  exist ;  and  that  a  contract  between  the  in- 
sured and  the  carrier  which  defeats  this  right  would  defeat  the 
right  of  the  insured  or  the  carrier  to  recover  at  all  upon  the 
contract  of  insurance.  It  has  been  held  that,  where  a  policy 
expressly  gives  the  insurer  the  right  to  subrogation  against 
the  carrier,  a  subsequent  agreement  between  the  insured  and 
the  carrier  that  the  latter  shall  be  subrogated  to  the  right  of 
the  insured  avoids  the  policy :  Carstairs  v.  Insurance  Co,  ( 1 883), 
U.  S.  Circ.  Ct,  Dist.  Md.,  18  Fed.  Repr.  473.     The  correctness 
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of  this  ruling  -was  recognized  in  Jackson  Co,  v.  Insurance  Co, 
(1885),  1 39  Mass.  511.  If  the  insured  wishes  insurance  that  will 
place  the  ultimate  liability  on  the  insurer,  let  him  so  make  his 
contract  as  to  protect  the  carrier  afterwards  to  be  selected  by 
them ;  compensate  the  insurer  for  the  increased  risk  of  ultimate 
loss ;  and  be  in  position  to  contract  with  the  carrier  for  reduc- 
tion in  freight,  such  as  may  be  proper  by  reason  of  this  shifting 
of  the  ultimate  risk  of  loss  from  the  carrier  to  the  insurer. 

Passing  from  this,  however,  it  is  certainly  true  that  the  in- 
sured could  not  confer  on  the  carrier  a  right  he  did  not  pos- 
sess.   The  warranty  which  the  insurance  company  seeks  to 
assert  to  avoid  liability  to  the  carrier  was  one  promissory  in 
character,  in  which  the  parties  contracted  "  that  this  insurance 
shall  not  inure  to  the  benefit  of  any  carrier."     This,  if  a  valid 
provision,  cuts  off  any  construction  of  the  policy  whereby  it 
•    could  possibly  be  held  to  confer  any  right  to  benefit  under 
it  on  a  carrier  of  the  property  insured,  and  it  deprives  the  in- 
sured of  the  power  to  confer  on  such  carrier  any  right  to  bene- 
fit under  the  policy  by  contract  or  otherwise.     By  the  warranty 
we  understand  the  parties  to  have  contracted  that  the  contract 
of  insurance  should  be  avoided — should  cease  to  be  operative 
— if  during  the  time  specified  for  its  continuance  the  insured 
should  so  contract  with  a  carrier  of  the  property  insured  as, 
between  themselves,  to  give  to  the  carrier  any  right  to  benefit 
under  the  policy.     The  purpose  of  this  provision  evidently 
was  to  deny,  in  terms,  to  the  insured  the  right  of  power  to 
confer  on  the  carrier  any  right  to  benefit  through  the  policy, 
such  as  the  cases  to  which  we  have  referred  hold  may  be  con- 
ferred on  the  carrier  by  contract  with  the  shipper  made  before 
insurance  is  obtained.     The  insurer,  in  effect,  says  in  the  face 
of  the  policy, — and  to  this  the  insured  assents — 

"  TTiis  contract  shall  be  l>inding  on  me  only  so  long  as  you  refrain  from  con- 
tracting with  any  carrier  you  may  employ  to  transport  the  insured  property  that 
he  shall  have  right  to  any  indemnity  from  me  for  loss  occurring,  while  the  prop- 
erty is  in  his  possession  as  carrier,  from  a  cause  which,  under  the  rules  of  law  ap- 
plicable to  the  contract  of  carriage,  would  give  you  cause  of  action  against  such 
<afrier;  and  I  will  not  be  lon^^er  bound  by  this  contract  if  you  in  any  manner 
fciec^esuch  carrier  from  that  full  liability  to  you  and  to  me  which  will  exist  under 
a  kvibi  contract  of  aifreighlment  for  loss  of  the  insured  property  while  in  his 
luKb  25  carrier.** 
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By  requiring  the  carrier's  liability  to  continue  the  ultimate 
liability,  the  insurer  doubtless  intended  to  make  the  carrier's 
own  interest  some  guaranty  against  its  own  negligence  or  mis- 
conduct In  the  very  act  of  making  the  contract  through 
which  the  carrier  in  this  case  claims,  the  policy  ceased  to  be 
of  any  effect  whatever,  as  to  the  particular  cotton  at  least,  and 
from  that  time  forward  neither  the  insured  nor  the  carrier 
could  assert  a  right  under  it,  based  on  the  particular  loss,  if 
the  warranty  was  valid. 

The  Court  below  held  that  the  warranty  was  invalid,  be- 
cause in  restriction  of  trade,  and  against  public  policy.  The 
insurance  company  was  under  no  legal  obligation  to  issue  a 
policy  at  all,  but,  if  it  did,  it  had  the  right  to  place  a  provisioa 
in  the  policy  such  as  it  did,  and  in  so  doing  it  neither  contra- 
vened any  public  policy  nor  restrained  trade.  It  is  said  that 
the  carrier  had  no  notice  of  the  clause  in  the  policy  now  relied 
upon,  and  that  for  this  reason  it  would  be  contrary  to  public 
policy  to  permit  it  now  to  rely  upon  the  warranty.  The  law 
does  not  require  that  notice  shall  be  given  to  third  persons  of 
contracts  of  insurance,  nor  does  it  provide  a  mode  in  which 
such  notice  may  be  given  whereby  all  persons  will  be  bound. 
If  the  want  of  notice  of  a  contract  become  impoitant  in  a  con- 
test between  a  party  to  it  and  a  third  person,  who  has  sought 
to  acquire  by  contract  an  interest  or  right  antagonistic  to  the 
right  the  former  contract  gives,  it  is  not  because  the  former 
contract  was  illegal,  but  because  some  equitable  consideration 
has  arisen  on  account  of  which  the  person  who  has  kept  secret 
his  right  ought  not  to  be  permitted  to  assert  it  against  one 
whom  he  has  misled  by  his  silence.  If  the  mere  want  of 
notice  of  contracts  would  place  them  on  the  list  of  contracts 
condemned  because  contrary  to  public  policy,  then  there  would 
be  a  long  list  of  condemned  contracts,  not  heretofore  even 
suspected  of  illegality.  The  carrier  knew  that  no  right  could 
be  acquired  against  the  insurer  through  a  contract  with  the 
insured  other  than  the  latter  possessed  and  had  power  to  con- 
vey, and  if  it  desired  to  know  the  extent  of  that  right  it  was 
its  duty  to  inquire.  Appellee  makes  this  inquiry :  *'  Could 
the  insurance  company  and  the  owner  of  the  cotton,  without 
the  knowledge  or  privity  of  the  carrier,  make  a  contract  be- 
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tween  themselves    by  which  the  carrier  would  be  deprived  of 
its  well-recognized    legal  rights  ?      Is    not  such  a  restriction 
against  public  policy,  and  in  restraint  of  trade  ? ''     Neither  the 
knowledge  of  nor  privity  of  the  carrier  to  the  insurance  con- 
tract was  necessary  to  its  legality.     The  carrier  had  no  legal 
right,    recognized   or    unrecognized,  to  have    the    insurance 
company  or  the  insured  to  make  any  contract  of  insurance 
whatever,  much  less  to  make  one  the  insurance  company  was 
under  no  obligation  to  make,  and  had  refused  to  make.     The 
terms  of  the  policy  neither  restrained  appellee  nor  any  other 
carrier  from  making  lawful  contracts  for  carriage  at  any  place, 
nor  from  carrying  them  out  anywhere ;  they  simply  denied  to 
the  insured  the  right  to  make  a  contract  which  would  bind  the 
insurer  as  the  carrier  desired  it  to  be  bound. 

Two  further  inquiries  and  suggestions  are  made  by  appellee: 
"Then,  knowing  the  law, — knowing  that  the  carrier  had  the 
right  to  stipulate  for  the  benefit  of  any  insurance  that  may 
have  been  effected, — knowing  that  the  shipper  could  not  refuse 
to  accept  from  the  carrier  a  bill  of  lading  with  that  provision,. 
— ^will  appellant  be  permitted  to  receive  premiums,  and  at  the 
same  time  insert  a  clause  in  its  policy  of  insurance  which 
would  exonerate  it  from  the  payment  of  any  loss  ?  "  "  Appel- 
lant refused  to  pay  the  policy  to  Callender  &  Magnus  because 
the  same  had  been  forfeited  by  their  acceptance  of  the  bill  of 
lading.  This  excuse  might  have  had  some  force  if  they  had 
any  option,  but  it  was  the  law  of  Texas  and  the  United  States 
that  the  carrier  had  the  right  to  issue  such  a  bill  of  lading. 
Callender  &  Magnus  had  no  right  to  refuse  to  receive  it."  Ap- 
pellant, corporation  though  it  is,  is  affected  with  knowledge  of 
the  law ;  but,  admitting  this,  we  think  it  cannot  be  charged 
with  knowledge  that  the  propositions  here  made  are  the  law. 
It  knew  that  the  carrier  might  stipulate  for  the  benefit  of  such 
insurance  as  the  insured  had  the  power  and  right  to  convey ; 
but  it  did  not  know  that  the  insured  and  carrier  might  make  a 
contract  for  it  without  its  consent,  and  contrary  to  the  express 
stipulation  of  the  policy.  We  think  it  did  not  know  that  the 
shipper  had  not  the  right  to  n^^ject  the  bill  of  lading  on  which 
appellee  now  bases  its  right,  containing  the  clause  in  regard  to 
insurance;  for  we  understand  it  was  the  right  of  the  shipper 
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to  reject  that  bill  of  lading,  and  to  have  their  cotton  trans- 
ported on  one  that  did  not  contain  that  provision.  A  refusal 
to  give  the  carrier  the  benefit  of  insurance  already  secured, 
would  be,  in  effect,  but  a  refusal  to  insure  for  the  benefit  of  the 
<:arrier,  and  this  a  carrier  cannot  require  as  a  condition  on  which 
it  will  receive  and  transport  freight.  If  there  be  any  question 
of  unearned  premium,  it  is  not  presented  in  this  case.  The 
policy  having  ceased  to  be  operative,  and  that  being  the 
foundation  of  all  obligation  on  the  part  of  the  insurance 
company,  the  certificates  subsequently  issued,  and  transferred 
subsequently  to  the  loss,  conferred  no  right  on  the  carrier. 
The  judgment  of  the  Court  below  will  be  reversed,  and  judg- 
ment here  rendered  lor  appellant. 
It  is  so  ordered. 


The  consideration  of  the  principal 
case  involves  at  least  four  different  ques  • 
lions:  (i)  'ITie  insurer's  ri^ht  of  sub- 
rogation. ^)  The  insurable  interest  of 
the  carrier.  (3)  The  effect  of  a  stipu- 
lation that  the  carrier  shall  have  the 
benefit  of  the  owner's  insiu-ance  upon 
goods  consigned.  (4)  The  effect  of  a 
waiTaiity  in  the  policy  that  the  insurance 
shall  not  inure  to  the  beneBt  of  any 
carrier. 

I.  The  insurer's  right  of  subrogation. 
— It  may  be  accepted  as  settled  law  that 
an  insurer,  upon  payment  of  a  loss, 
**  becomes  subrogated  to  all  the  assured's 
rights  of  action  against  third  persons 
•who  have  caused,  or  are  responsible 
for,  the  loss.  No  express  stipulation  in 
the  policy  of  insurance,  or  abandonment 
by  the  assured,  is  necessary  to  perfect 
the  title  of  the  insured.  From  the  very 
nature  of  the  contract,  the  insurer,  when 
he  has  paid  to  the  assured  the  amount 
of  the  indemnity  agreed  on  between 
them,  is  entitled,  by  way  of  salvage,  to 
the  l>enefit  of  anything  that  may  be  re- 
ceived, either  from  the  remnants  of  the 
goods,  or  from  damages  paid  by  third 
persons  for  the  same  loss :"  Phanix 
Jus,   Co,  V,   Erie   Transportation    Co. 


(1886),  117  U.  S.  312;  S.C,  25  Amer. 
Law  Reg.  330.  "  It  is,  as  a  general 
principle,  true,'*  says  Devens,  J.,  in 
Jackson  Co.  v.  Boylston  Mut,  Ins.  Co, 
(1885),  139  Mass.  508,  "that,  if  goods 
are  injured  by  transportation  under  such 
circumstances  that  the  carrier  and  the 
insurer  are  alike  liable  therefor,  and  the 
insurer  pays  for  such  injury,  he  will  be 
subrogated  to  such  claim  as  the  owner 
may  have  against  the  carrier.  And  this, 
apparently,  because  the  liability  of  the 
carrier  is  treated  as  primary,  while  that 
of  the  insurer  is  secondary  only.  The 
contract  of  insurance  being  one  of  in- 
demnity, the  insurer,  when  he  has  in- 
demnified the  insured,  is  equitably  en- 
titled to  succeed  to  the  right  which  he 
had  against  the  carrier." 

The  general  principle  stated  in  these 
cases  was  long  since  recognized  in  Eng- 
land in  the  cases  of  Randal  v.  Cockran 
(1748),  I  Yes.  Sr.  98;  Mason  v.  Sains- 
bury  (1782),  3  Doug.  61 ;  C/ark  v.  In- 
habitants of  Ely  thing  (1823),  2  B.  &  C. 
254;  Yates  v.  IVhyte  (1838),  4  Bing. 
N.  C.  272.  Following  the  Englbh  de- 
cisions, Chief  Justice  Shaw  held,  in 
Hart  V.  Western  R.  R.  Corporation 
(1847),  13  Met.  (Mass.)  99,  that  an  in- 
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Brmce  company, having  paid  a  fire  loss, 
occaskned  by  sparks  negligently  com- 
nnmicsted  to  the  insared  property  from 
a  railroad  company*  s  locomotive,  was 
sobrogated  to  the  insured^s  right  of  re- 
coToy  against  the  railroad.     The  prin- 
dpilewas  again  applied  by  Chief  Justice 
Gibson,  in  GaUs  v.   Hailman  (1849), 
II  Pa.  51 5,  to  the   case  of  goods  lost 
'wbile  in  the  custody  of  a  common  ear- 
lier.   In  both  of  these  cases  it  was  held 
that  the  action  must  be  in  the  name  of 
the  shipper,  who,  to  the  extent  of  the 
indemnity  received  by  him  from  his  in- 
surance, sues  as  trustee  for  the  insurer. 
The  canier  caniK>t  set  up  the  payment 
made  by  the  insurer,  as  satisfaction,  in 
vbole  or  in  part,  of  the  claim,  nor  can 
be  call  upon  the  insurer  for  contribution. 
These  decisions  were  followed  by  the 
Siqireme  Court  of  the  United  States  in 
die  case  of  goods  destroyed    by  acci- 
dental fire,  while  in  course  of  transpor- 
tatioo  by  a  common  carrier:     Hall  v. 
NoikviUe  ^  C.  R.  R.  Co.,  13  Wall.  (80 
U.  S.)  367,  where  the  right  of  the  insurer 
to  sobrogation,  admitted  on  the  argu- 
ment to  prevail  in  cases  of  marine  in- 
surance, was  held  to  apply  equally  to 
cases  of  fire  insurance  upon  land.     The 
general  principle  was  again  recognized 
in  7:4^  Potomac  (1881),  105  U.  S.  630, 
and  in  Li-Mrpool^  G.  W.  Steam  Co.  v. 
Pfunix  Ins.  Co.  (1889),  129  Id.  397. 

In  England  the  early  decisions  have 
been  consistently  followed :  White  v. 
I>oH/u<m  (1844),  14  Sim.  273 ;  Dick- 
enson V.  Jardiru  (1868),  L.  R.  3  C.  P. 
639;  Simpson  y  Thomson  {\%'j'j\\s.'^. 
3  App.  Cas-  279 ;  Quebec  Fire  Assr.  Co. 
T.  St.  Louis  (1851),  7  Moo.  P.  C.  286; 
DarreU  v.  Tibbi/ts  (18S0),  L.  R.  5  Q. 
B.  D.  560.  The  two  cases  List  cited 
arose  oot  of  contracts  of  fire  insurance. 

< '.^jcr  Ci  lich   the  doctrine  of 

«ibnj|fation  has  been  recognized  as  ap- 
/i^yiz^  to  righl-s  of  action  against  wrong- 
doers, for  damages  done  to  property 
trhicb  \b  the   su?  ject  of  insurance,  are  : 


Rockingham  Mut.  Fire  Ins.  Co.  v. 
Bosher  (1855),  39  Me.  253;  Bean  v. 
Atlantic  <Sr*  St.  L.  R.  R.  Co.  (1870),  58 
Id.  82 ;  Connecticut  Mut.  Life  Ins,  Co. 
V.  New  York  6*  N.  H,  R.  R.  Co.  (1856), 
25  Conn.  265  ;  Peoria  M.  &*  F.  Ins.  Co. 
V.  /r<?j/  (1865),  37  111.  ^^^ ;  Monmouth 
County  Mut.  Fire  Ins,  Co,  v.  Hutchin-  • 
son  (1870),  21  N.  J.  Eq.  107;  Connec- 
ticut Fire  Ins.  Co,  v.  ErieRy.Co.  (1878), 
73  N.  Y.  399 ;  Piatt  v.  Richmond,  Y. 
R.  &-  C.  R.  R.  Co.  (1888),  108  Id.  358; 
Swarthout  v.  Chicago  6-  N,  W.  Ry.  Co. 
(l88o),49Wis.625;  Hustisford Farm- 
ers'  Mut.  Ins,  Co,  v.  Chicago,  M.  6*  St. 
P.  Ry.  Co.  (1886),  66  Id.  58.  The  only 
case  which  denies  subrogation  to  the 
insurer  is  Carroll  v.  New  Orleans,  J.  cSr* 
G.  N.  R.  R.  Co.  (1874),  26  La.  An.  447, 
which  was  the  decision  of  a  divided 
Court,  and  has  not  been  reafHrmed. 
The  facts  of  that  case  were  very  similar 
to  those  of  the  principal  casf^the  action 
being  against  a  common  carrier  for  the 
value  of  cotton  destroyed  by  fire  while 
in  transit.  In  his  dissenting  opinion, 
Taliaferro,  J.,  says:  "  I  am  clearly 
of  the  opinion  the  insurance  company 
stands  subrogated  by  law  to  all  the  rights 
of  the  owners  against  the  carriers,  as 
they  certainly  are  upon  general  princi- 
ples of  equity."  In  the  case  of  Hart- 
ford Ins. Co.  V.  Pennell{l2^^%), 2  Bradw. 
(111.)  609,  the  Court  went  so  far  as  to 
restrain  the  insured,  at  the  suit  of  the 
insurers,  who  had  paid  him  the  loss, 
from  making  a  settlement  of  his  claim 
against  the  alleged  wrong-doer. 

When  the  insurer,  by  reason  of 
the  payment  of  the  loss,  has  become 
sulTogated  to  the  rights  of  the  insured, 
he  may  recover,  in  a  suit  against  the 
carrier,  brought  in  the  name  of  the  in- 
sured, the  full  amount  of  the  loss  or 
damage,  without  regard  to  the  amount 
of  the  policy  of  insurance :  Mobile  6* 
M.  R.  R.  Co.  V.  Jitrey  (1883),  1 1 1  U.  S. 
584.  And  in  such  a  suit  the  carrier 
cannot  defend  0:1   the  ground  that  the 
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insurer  has  failed  to  interpose  a  defense, 
which  might  have  been  successfully 
made  to  the  claim  upon  the  policy: 
Sun  Mut,  Ins,  Co.  v.  M'.snssippi  Valley 
Transp.  Co,  (U.  S.  C  Ct.,  E.  D.  Mo., 
1883).  17  Fed.  Repr.  919. 

2.  Insurable  interest  of  the  carrier. — 
A  common  carrier  has  an  insurable  in- 
terest in  the  goods  carried  for  hire  by 
him :  Buck  v.  Chesapeake  Ins.  Co\  1 828) , 
I  Pet  (26  U.  S.)  151 ;  Crawleyy.  Cohen 
(1832),  3  B.  &  Ad.  478;  London  <5r* 
N.W.  Ry.  Co,  V.  Glyn  (1859),  l  E.  & 
E.  652 ;  Van  Naita  v.  Mut.  Security 
Ins.  Co.  (1849),  2  Sandf.  (N.  Y.)  490; 
Chase  v.  Washington  Mut.  Ins.  Co. 
(1852),  12  Barb.  (N.  Y.)  595;  Savage 
V.  Com  Exchange  Fire  &*  /.  iV.  Ins. 
Co.  (1858),  I  Bosw.  (N.  Y.)  I ;  Eastern 
H.R.  Co.  V.  Relief  Fire  Ins.  Co.  (1868), 
98  Mass.  420;  Commonwealth  v.  Hide 
and  Leather  Ins,  Co,  (1873),  112  Id. 
136;  Jackson  Co,  v.  Boy  Is  ton  Mut,  Ins. 
Co,  (1885),  139  Id.  508.  •*  It  is  well 
settled  that  an  insurable  interest,  in  mer- 
cantile language,  does  not  necessarily 
import  an  absolute  right  of  property  in 
the  thing  insured.  A  special  or  quali- 
fied interest  is  equally  the  subject  of . 
insurance ;  and  it  has  often  been  deter- 
mined that  each  distinct  interest  in  the 
same  subject  may  be  protected  by  a 
separate  policy  on  the  subject,  for  the 
party  interested  in  it.  Tlie  mortgagor 
and  mortgagee  may  both  insure;  so  may 
the  trustee  and  the  cestui  que  trust ;  and 
so  may  every  party  who  has  any  special 
interest  to  protect,  or  who  repreFents 
the  property  as  the  qualified  owner  of 
it:"  De Forest  y.  Fulton  Fire  Ins.  Co. 
(1828),  I  Hall  (N.  Y.)  84.  This  case, 
in  which  the  principles  involved  were 
most  elaborately  considered  and  which 
has  always  been  recognized  as  a  leading 
authority,  determined  the  ri^htof  a  com- 
mission merchant  to  insure  goods  con- 
signed to  him  for  sale.  But  its  reason- 
ing is  equally  applicable  to  the  case  of 
a  carrier.     Indeed,  the  carrier's  interest 


is  greater  than  that  of  a  commission 
merchant,  for  the  carrier  has  not  only  a 
lien  upon  the  goods  for  his  transporta- 
tion charge^,  but  he  is  absolutely  liable, 
as  an  insurer,  to  the  owner  for  their  safe 
delivery,  unless  destroyed  by  the  act  of 
God  or  the  enemy  of  the  country: 
Chase  v.  IVashington  Mut.  Ins.  Co,^ 
supra.  If  the  carrier  should  recover 
from  the  insurer  an  amount  larger  than 
his  interest  in  the  goods,  he  would  hold 
the  excess  as  trustee  for  the  owner :  De 
Fori  sty,  Fulton  Fire  Ins.  Co.^  supra; 
Wood  on  Fire  Insurance,  2  514. 

3.  Effect  of  stipulation  that  the  car- 
rier shall  have  the  benefit  of  the  oumt  rs 
insurance, — The  first  case  in  which  the 
efiect  of  such  a  stipulation  in  a  bill  of 
lading  was  considered,  was  Mercantile 
Mut.  Ins.  Co.  v.  Calebs  (1859),  20  N.  Y. 
173,  which  is  cited  in  the  principal  case. 
•This  was  a  case  of  inland  marine  insur- 
ance. The  underwriters  brought  suit 
against  the  carriers  for  the  value  of 
goods  insured  by  the  latter  and  lost 
while  in  course  of  transportation,  and 
the  carriers  set  up  in  defence  to  the  ac- 
tion a  stipulation  in  the  bill  of  lading 
giving  them  "  the  benefit  of  any  insur- 
ance by  or  for  account  of"  the  owners 
and  insured.  The  Court  (Allen,  J.) 
used  the  following  language :  "  If  there 
had  been  no  special  agreement  between 
the  insured  and  the  defendants,  under 
the  facts  as  found,  the  plaintiffs  would 
undoubtedly  have  been  entitled  to  re- 
cover, if  the  defendants  were  liable  for 
the  loss  of  the  goods.  *  *  *  The  ques- 
tion then  arises,  was  the  special  contract 
between  the  insured  and  the  defendants 
a  valid  one  ?  and  if  so,  what  is  its  effect 
upon  the  plaintiflfs*  right  to  recover  ?  It 
has  been  frequently  decided  that  a  com- 
mon carrier  may,  by  special  contract,, 
limit,  restrict,  or  modify,  his  common 
law  liability  as  an  insurer  of  the  trans- 
portation of  goods.  In  the  case  of  Gould 
V.  //ill  (1842),  2  Hill  (N.  Y.)  623,  a 
majority  of  the  Court  held  otherwise. 
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bol  this  Coot,  in  Dorr'  ▼.   Mew  Jersey 

Steam  Nov,  Co.  C1854),  H  N.  Y.  4«5» 

hAA.  £iie  cootrafy,  and   overruled   the 

case  of  Could  t.  Hill;   and  it  had  pre- 

Tknslybeen  repudiated  in  Parsons  v. 

Mmteaih  (,1851).  13  Barb.  (N.  Y.)  353, 

vA'v^  Moore  t.  Btfatts  (1852),  14  Id. 

524  ^sec  aLiO  AVw  Jersey  Steam  Aav. 

Gs.T.  Merchants'  Bank  (1848),  6  How. 

U7  U.  S.)  344).     The  Court  in  all  these 

cases  say  that  they  see  no  reason  why 

paiues  may  not  contract  as  they  please 

in  reference  to    the   transportation   of 

goods;  that  such  an  agreement  neither 

Ganges  nor  interferes  with  any  rule  of 

kw,  and  does  not  affect  public  morals 

or  conflict  with  public  interests.     If  the 

owner  chooses  to  take  upon  himself  part 

of  the  risk  of  transportation,  and  ihereliy 

induces  the  carrier  to  convey  for  a  less 

rale  of  compensation,  who  has  any  right 

to  complin?     It  is  a  matter  entirely 

between   themselves,  unless    it    is   the 

result  of  a  scheme  to  defraud  third  per- 

s<ms.    It  has  long  been  detenu  ined,  bolh 

in  England   and  in  this  countr)%  that 

soch  an  aj^reement  is  valid  and  binding, 

2od  in  the  absence  of  fraud  can. at  all 

times  be  enforced." 

The    general    rule    here    stated    so 
broadly,  although  still  followed  in  New 
Yocfc,  has  not  been  recognized  to  its 
fid!  extent  by  other  jurisdictions :    A'e^if 
York  Cint.  R.R.Cos.  ZoiJhvoad (l$y^), 
IjVfall  (84  U.  S.)  557 ;  Ogdetishurg ^ 
L.  C,  R.  J?,  Co,  V.  Pratt  (1874),  22  Id. 
(89  U.  S. )   1 23 ;    Bank  of  Kentucky  v. 
Adams  Excess   Co.  (1876),  93  U.  S. 
174;   Grand  Trunk  Ry.  of  Canada  v. 
Stevens   (1S77),    95    I^-  ^55;    ^i^'^- 
poU&^  G.  IV.  Steam  Co.  v.  Phenix  Ins. 
Ttf.  (18S9),    129    Id.    397;    Forepaugh 
T.  Delaware,  Z.  &*  W,  R,  R.  Co.  (1889), 
24  W,  K.  C.  (Pa.)  385.     But  the  cor- 
rectness of  the  ruling  which  sustained 
eemrmcts   similar    to   that    now   under 
consideration,  has  never  been  disputed. 
In  Pin/4ml  v.  A'^t^  Vork  Cent,  ^^  II.  R, 
R.R,  Co.   (V.  S.  C.  Ct.,S.D.  N.Y., 


1883),  17  Fed.  Repr.  905;  8.  c,  21 
Blatchf.  439,  the  same  view  of  the  law 
was  taken.  This  case  was  reported  in 
full  in  23  Amer.  Law  Reg.  294,  with 
a  valuable  annotation,  in  which  the  va- 
lidity of  such  stipulations  was  discussed 
at  length.  The  annotator,  in  conclud- 
ing, expresses  some  doubt  as  to  whether 
the  rule  there  followed  by  Judge  Ship- 
man  was  sound  in  principle  or  not.  But 
subsequent  decisions  have  removed  all 
uncertainty  from  the  question,  and  it 
must  now  be  regarded  as  accepted  law. 
In  the  year  1885  two  cases  were  de- 
cided, one  in  Texas  and  one  in  Massa- 
chusetts, in  each  of  which  the  validity 
of  the  stipulation  under  discussion  was 
affirmed.  In  the  former  case,  British 
^  F.  M.  Ins.  Co.  V.  Gulf  C.  <&•  S.  F. 
Ry.Co.  (1885),  63  Tex.  475,  it  was  said : 
**  The  right  to  insert  such  a  stipulation 
as  the  present  is  universally  admitted,  or 
denied,  if  at  all,  only  on  the  ground  of 
the  supposed  effect  it  has  of  restricting 
the  common  law  liability  of  a  carrier. 
This,  in  our  view,  is  not  the  effect  of  the 
reservation.  ♦  *  ♦  The  right  of  the  in- 
surance company  to  recover  against  the 
railroad  company,  if  it  existed  at  all,  was 
the  result  of  an  equitable  subrogation  to 
the  remedy  of  the  owner  of  the  cotton 
against  the  carrier,  and  of  the  assignment 
made  subsequent  to  its  loss.  But  the 
assignment  was  worthless,  as  it  was 
made  in  privity  and  subordination  to  the 
previous  stipulation  placed  in  the  bill  of 
lading;  and  the  subrogation  was  of  no 
avail,  as  no  one  can  become  subrogated 
to  a  right  which  the  party  originally 
possessing  that  right  had  previously  con- 
tracted should  not  be  enforced.*'  In 
the  other  case,  Jackson  Co.  v.  Boylston 
Mut,  Ins.  Co.  (1885),  139  Mass.  508, 
the  Massachusetts  Court  places  its  de- 
cision upon  the  following  grounds :  "As 
the  insurance  company  obtains  its  r^n- 
edy  against  the  carrier,  not  by  virtue  of 
any  contract  of  its  own  with  him,  but 
through  the  contract  of  the  owner  of  the 
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goods,  such  owner  may  make  the  con- 
tract of  carriage  so  as  to  suit  his  own 
interest,  provided  there  is  no  fraudulent 
concealment  from  the  insurer;  and  the 
right  which  the  insurer  obtains  is  subject 
to  the  agreement  with  the  carrier.  Car- 
riers have  an  insurable  interest  in  the 
goods  ihey  transport,  and  may  therefore 
effect  insurance  upon  them  for  their  own 
benefit.  There  is  no  reason  why  they 
may  not  insure  them  jointly  with  the 
owner,  and,  if  so,  why  they  may  not 
contract  for  the  benefit  of  insurance 
effected  by  the  owner,  in  the  absence  of 
fraud  or  any  contract  to  the  contrary 
with  the  insurer.  The  owner  is  under 
no  obligation  to  contract  so  that  he  shall 
have  a  remedy  against  the  carrier  under 
every  circumstance  in  which  the  carrier 
has  been  held  liable  by  the  common 
law.  If  he  may  accept  a  receipt  excus- 
ing the  carrier  from  liability  from  fire, 
and  still  hold  the  insurer,  he  may  also 
make  a  contract  that  the  insurance  shall 
be  for  the  benefit  of  the  carrier." 

In  the  case  just  cited  it  was  also  held 
that  the  insured's  contract  to  give  the 
carrier  the  benefit  of  the  insurance  was 
not  in  violation  of  a  condition  of  his 
policy,  prohibiting  the  sale,  assignment, 
transfer  or  pledge  of  such  policy,  or  the 
interest  insured  thereby,  without  the 
written  consent  of  the  insurer.  "  The 
policy  and  interest  in  it  are  still  retained 
by  the  owner ;  it  is  neither  transferred 
nor  pledged.  There  is  a  collateral 
agreement  only,  that  the  carrier,  having 
incurred  a  lialility,  shall  have  the  benefit 
of  the  insurance  that  may  have  been 
effected :"  Jackson  Co.  v.  Boylston  Mut, 
Ins.  Co.f  supra. 

As  stated  in  the  principal  case,  the 
vahdity  of  contracts  such  as  the  one  in 
question  was  recognized  in  Ta/t  v.  I/y- 
slop  (1885),  L.  R.  15  Q.  B.  D.  368, 
which  was  a  case  of  marine  insurance. 
The  insurer  was  accustomed  to  charge 
a  higher  rate  of  premium  upon  ship- 
ments under  contracts  giving  no  recourse 


against  the  carrier,  except  for  negli- 
gence. This  practice  was  known  to  the 
insured,  who  failed,  however,  to  inform 
the  insurer  that  he  had  entered  into 
such  a  contract  His  concealment  of 
this  fact  was  held  to  have  been  fraudu- 
lent and  to  have  vitiated  his  policy. 

The  Supreme  Court  of  the  United 
Slates  in  the  case,  already  cited,  of 
Phoenix  Ins.  Co.  v.  Erie  Transporta- 
tion Co.  (1886),  1 17  U.  S.  312 ;  s.  c,  25 
Amer.  Law  Reg.  330,  have  adopted 
and  followed  the  rule  stated  in  the  fore- 
going decisions.  The  reasons  for  so 
doing  are  thus  clearly  given  in  the 
opinion  of  Gray,  J. :  "  The  insurer 
stands  in  no  relation  of  contract  or  of 
privity  with  such  persons  {i.e.y  the  car- 
riers). His  title  arises  out  of  the  con- 
tract of  insunnce,  and  is  derived  from 
the  assured  alone,  and  can  only  be  en- 
forced in  the  right  of  the  latter.  In  a 
court  of  common  law,  it  can  only  be 
asserted  in  his  own  name,  and,  even  in 
a  court  of  equity  or  of  admiralty,  it  can 
only  be  asserted  in  his  right  In  any 
form  of  remedy,  the  insurer  can  take 
nothing  by  subrogation  but  the  rights  of 
the  assured  *  *  *  .  The  right  of  ac- 
tion against  another  person,  the  equita- 
ble interest  in  which  passes  to  the  in- 
surer, being  only  that  which  the  as- 
sured had,  it  follows  that,  if  the  assured 
has  no  such  right  of  action,  none  passes 
to  the  insurer;  and  that,  if  the  assured^s 
right  of  action  is  limited  or  restricted 
by  lawful  contract  between  him  and  the 
person  sought  to  be  made  responsible 
for  the  loss,  a  suit  by  the  insurer,  in  the 
right  of  the  assured,  is  subject  to  like 
limitations  or  restrictions."  The  doc- 
trine of  this  case  was  recognized  very 
recently  in  Liverpool  <Sr»  G.  W.  Steam 
Co.  V.  Phoenix  Ins.   Co.  (1889),   129 

u.  s.  397. 

The  latest  consideration  of  the  ques- 
tion, with  the  exception  of  the  principal 
case,  was  by  the  Court  of  Appeals  of 
New  York  in  Piatt  v.  Richmond,    Y. 
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R.  &•  C.  R.  R.  Co.  (188S),  108  N.  Y. 
358.  The  Court  there  expressly  adopt 
the  reasoniDg  of  Justice  Gray,  just 
quoted.  It  may,  therefore,  be  now  re- 
garded as  settled  law,  that  a  stipulation, 
giving  a  common  carrier  the  benefit  of 
the  shipper's  insurance,  is  valid,  and 
that  such  a  stipulation  will  operate  to 
defeat  any  claim  to  damages  on  the  part 
of  the  insurer,  either  by  right  of  subro- 
gation or  by  express  assignment,  for  the 
reason  that  the  insurer,  in  either  case, 
takes  only  the  rights  of  (he  insured, 
subject  to  all  his  lawful  engagements 
and  the  limitations  and  restrictions  of 
hb  contract. 

In  The  Sidney  (U.  S.  C  Ct.,  S.  D. 
N.  y.,  1885),  23  Fed.  Repr.  88,  it 
was  held,  that  it  was  not  even  ne- 
cessary that  the  stipulation  should  be 
inserted  in  the  bill  of  lading,  but  that 
it  would  "  be  equally  valid  when  clearly 
proved  to  exist  by  extrinsic  evidence." 
This  case  is  cited  with  apparent  ap- 
1^0 val  in  Phcenix  Ins.  Co,  v.  Erie 
Transportation  Co.^  supra. 

The  existence  of  such  a  stipulation 
in  the  bill  of  lading  will  not,  however, 
operate  as  a  defense  to  an  action  by  the 
owner,  when  it  does  not  appear  that  he 
has  actually  realized  anything  from  his 
insurance:  Inman  ▼.  South  Carolina 
Ry,  Co,  (1889),  129  U.  S.  128. 

4.  Effeit  of  warranty  that  the  in- 
surance shall  not  inure  to  the  benefit  of 
any  carrier. — From  the  foregoing  re- 
view of  the  course  of  the  decisions,  it 
will  be  seen  that  a  common  carrier  is 
now  able  to  entirely  defeat  the  insur- 
er's right  of  subrogation,  by  the  inser- 
tion in  its  bill  of  lading  of  a  stipulation 
giving  it  the  benefit  of  the  insurance. 
The  practical  operation  of  this  principle 
hnposes  upon  the  insurer  the  pa3rment 
of  all  losses  by  fire,  suflTercd  by  goods 
b  course  of  transp>ortation,  and  the  car- 
rier \&  protected,  to  the  extent  of  the 
instiraiice,  without  having  made  any 
contract  with  the  insurer  or  paid  any 


premium  for  the  policy.  To  restoire 
themselves  to  the  position  which  they 
occupied  before  such  stipulations  had 
been  devised,  insurance  companies  have 
inserted  in  their  policies  warranties  that 
the  insurance  shall  not  inure  to  the  ben- 
efit of  any  carrier.  The  validity  and 
effect  of  such  a  warranty  were  consid- 
ered in  the  principal  case,  where  the 
question  appears  to  have  directly  arisen 
for  the  first  time.  The  principles  in- 
volved have,  however,  been  several 
times  the  subjects  of  adjudication. 

In  the  case  of  Carstairs  v.  Mechan- 
ics' and  Traders'  Ins.  Co.  (U.  S.  C.  Ct.^ 
D.  Md.,  1883),  18  Fed.  Repr.  473,. 
there  was  a  stipulation  in  the  policy  that 
the  insurer,  in  case  of  loss,  should  be 
subrogated  to  all  claims  against  the 
transporter  of  the  merchandise  insured. 
The  insured  contracted  to  give  the  car- 
rier the  beneftt  of  the  insurance.  The 
goods  were  lost  while  in  transit  and  the 
insurance  company  defended  to  the 
claim  of  the  insured,  on  the  ground  that 
by  his  contract  with  ihe  carrier  he  had 
defeated  the  right  of  subrogation,  and 
rendered  impossible  the  performance  of 
the  stipulation  in  his  policy.  The  Court 
(Morris,  J.)  sustained  this  position, 
saying :  "  If  the  plaintiflfe  should  recov- 
er in  this  suit  compensation  from  the 
insurance  company,  the  agreement  in 
the  bill  of  lading,  if  valid,  has  made  it 
impossible  for  them  to  do  what,  by  both 
the  printed  and  the  written  clauses  of 
the  policy,  they  agreed  to  do,  namely, 
to  subrogate  the  insurance  company  to 
their  claim  against  the  carrier.  They 
have,  in  effect,  agreed  with  the  insur- 
ance company  to  subrogate  it  to  their 
claim  against  the  railroad,  and  have  also 
agreed  with  tht  railroad  to  subrogate  it 
to  any  claim  they  may  have  against  the 
insurance  company  *  *  *  .  The  insur- 
ance company,  being  practically  in  the 
position  of  a  surety,  and  having  a  right 
to  the  subrogation,  and  the  plaintifis 
having,  by  the  terms  of  the  bill  of  lad- 
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ing  under  which  they  claim  the  goods, 
defeated  that  right,  they  cannot  be  al- 
lowed to  recover  in  this  action/' 

The  same  question  was  involved  in 
the  case  of  Inman  v.  Soatk  Carolina 
Ry,  Co.  (1889),  129  U.  S.  128,  which 
was  an  action  by  the  shipper  against  the 
carrier  to  recover  for  goods  lost  by  fire, 
while  in  course  of  transportation.  The 
carrier  alleged,  in  defence,  that  it  had 
not  received  the  benefit  of  the  plaintiffs 
insurance  on  the  goods,  as  stipulated  in 
the  bill  of  lading.  It  appeared  that 
none  of  the  insurance  had  been  paid  by 
the  companies,  and  that  all  the  policies 
provided  for  the  transfer  e  owner's 
claim  against  the  carrier  to  the  insurer 
on  payment  of  the  loss,  and  that  some 
of  them  contained  further  provisions 
forfeiting  the  insurance,  in  case  any 
agreement  was  made  by  the  insured 
whereby  the  insurer's  right  to  recover 
from  the  carrier  was  released  or  lost. 
It  was  held  by  Fuller,  C.  J.,  that  the 
insured  could  have  recovered  upon  his 
policies  only  "  upon  condition  of  resort 
over  against  the  carrier,  any  act  of  the 
owner's  to  defeat  which  operated  to 
cancel  the  liability  of  the  insurers ;  they 
(the  policies)  could  not,  therefore,  be 
made  available  for  the  benefit  of  the 
carrier.'* 

The  principle  of  these  cases  was  again 
recognized  in  Phenix  Ins.  Co.  v.  Par- 
sons (1889),  56  N.  Y.  Super.  Ct.  423, 
an  action  upon  a  policy  of  marine  insur- 
ance. 

In  two  recent  decisions  of  the  Su- 
preme Court  of  Pennsylvania,  the  effect 
of  stipulations  requiring  the  assignment 
to  the  insurer  of  the  insured's  cause  of 
action,  is  strikingly  illustrated.  A  trus- 
tee had  procured  insurance  upon  a 
building  belonging  to  the  trust  estate  in 
two  different  companies.  One  policy 
provided  that,  "when  this  company 
shall  claim  that  the  fire  was  caused  by 
an  act  or  omission  of  any  person,  town 
or  corporation,  which  created  a  cause 


of  action,  the  party  to  whom  the  loss  is 
payable  under  this  policy,  shall,  on  re- 
ceiving payment,  assign  to  this  company 
such  cause  of  action."  The  other  con- 
tained no  such  provision.  The  property 
insured  was  damaged  by  fire,  originat- 
ing from  a  gas  explosion,  which  was 
chargeable  to  the  negligence  of  the  gas 
company,  giving  the  owner  a  right  of 
action  against  the  latter.  Before  pay- 
ment upon  the  policies,  the  owner  set- 
tled with  and  released  the  gas  company 
from  all  claims  arising  out  of  the  ex- 
plosion, the  release  stipulating  that  it 
was  not  to  affect  the  claims  of  the  own- 
er against  the  insurance  companies.  He 
then  brought  suit  upon  his  policies.  It 
was  held,  in  the  case  of  the  policy 
which  contained  the  condition  requiring 
an  assignment  of  the  insured's  cause  of 
action,  the  opinion  being  by  Williams, 
J.,  that  the  release  of  the  gas  company, 
which  made  "  performance  of  the  cove- 
nant to  assign  either  impossible  or  use- 
less, would  relieve  the  insurance  com- 
pany of  its  concurrent  covenant  to 
pay  :'*  Niagara  Fire  Ins.  Co.  v.  Fideli- 
ty Title  and  Trust  Co.  (1889),  123  Pa. 
516.  On  the  other  hand,  where  there 
was  no  express  covenant  to  assign,  the 
mere  existence  of  the  equitable  right 
of  subrogation  would  give  the  insurer 
no  claim  to  substitution  until  the  liaUl- 
ity  had  been  discharged.  Therefore, 
in  the  latier  case,  the  release  of  the 
wrong-doer  would  not  constitute  a  de- 
fense to  the  claim  of  the  insured  upon 
his  policy :  Ins.  Co.  of  North  America 
v.  Easton  (1889),  123  Pa.  523. 

The  authorities  cited  appear  to  estab- 
lish the  doctrine  that,  where  the  owner 
of  goods  in  transit  contracts  both  to 
give  the  carrier  the  benefit  of  his  insur- 
ance and  also  to  assign  to  the  insurer 
his  cause  of  action  against  the  carrier, 
he  forfeits  all  claim  upon  his  policy,  but 
may  still  recover  against  the  carrier. 
The  principal  case  extends  this  doctrine 
to  policies  in  which  it  is  warranted  that 
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^insurance  shall  not  inure  to  the  ben- 
efit of  any  carrier.  In  cither  case  the 
earner  may,  of  course,  be  protected  by 
taUng  out  a  policy  directly  upon  its 
own  interest  in  tlie  goods. 

It  wiU  be  noticed  that  the  poh'cy  in 
the  principal  case,   antedated  the  con- 
tract of  carriage.     Whether  a  similar 
warranty,  in  a  policy  issued  subsequently 
to  the  date  of  the  bill  of  lading,  would 
have  the  same  force,  yet  remains  to  be 
decided.    The  principles  laid  down  in 
thevarioiis  decisions  here  considered, 
woold  seem,  however,  to  require  an 
affirmative  answer  to  this  question. 

A  novel  question,  involving  some  of 
the  subjects  under  discussion,  arose  in 
KUidY,  Greenwich  Ins.  Co.y  C.  Ct  U. 
S.,  S.  D.  N.  Y.  (1888),  35  Fed.  Repr. 
351.  The  insurance  was  upon  certain 
barrels  of  spirits  and  covered  the  excess 
of  value  above  %70  per  barrel,  less  a 
stipulated  amount  to  be  deducted  in  lieu 
of  average.  The  policy  provided  that 
the  insured,  by  accepting  payment, 
would  assign  and  transfer  to  the  insurer 
an  hb  claim,  by  reason  of  the  loss, 
against  the  carrier  or  others,  to  the  ex- 
tent of  the  amount  paid  him,  and  that 
any  act  of  the  insured,  waiving  or  tend- 
ing to  defeat  or  decrease  any  such  claim, 
whether  before  or  after  the  insurance, 
would  operate    to   cancel  the  policy. 


The  insurer  entered  into  an  agreement 
with  the  carrier  that  the  spirits  should  be 
carried  at  a  stipulated  valuation  of  ^20 
per  barrel,  the  actual  value  being  over 
#97.  The  goods  were  burned  while  in 
transit,  and  the  owner  received  from  the 
carrier  payment  at  the  rate  of  ^20  per 
barrel.  He  then  brought  suit  against 
the  insurance  company  for  his  loss  in 
excess  of  that  amount  Defense  was 
made  on  the  ground  that,  under  the  pro- 
visions of  the  policy  which  have  been 
cited,  the  agreement  to  restrict  the  tar- 
rier*s  liability  rendered  the  contract  of 
insursmce  void.  But  the  Court  (Wheel- 
er, J.)  held  that  these  provisions  of  the 
policy  did  not  mean  **  that  all  liability 
of  the  carrier,  which  might  arise,  shall 
be  insisted  upon  and  created  and  not 
diminished  from  what  it  would  be  with- 
out special  contract,  but  that  the  claim 
against  the  carrier,  as  it  actually  exists 
in  favor  of  the  insured,  shall  not  be 
waived  or  diminished,  and  shall  inure 
to  the  benefit  of  the  insurer.  The  policy 
does  not  provide  that  any  liability  of  the 
carrier  shall  be  perfected,  but  that,  if 
one  is  perfected,  it  shall  remain  for  the 
benefit  of  the  insurer."  Recovery  was, 
therefore,  allowed.  In  view  of  the  later 
decisions,  cited  above,  the  soundness  of 
this  rule  must  be  considered  doubtful. 
James  C.  Sellers. 


Supreme  Court  of  Michigan, 
BURTON  V.  TUITE. 

A  statute  declared  that  the  custodians  of  municipal  records  should  furnish  proper 
and  reasonable  facilities  for  the  inspection  and  examination  of  the  records  and  files 
in  their  respective  offices,  to  all  persons  having  occasion  to  examine  tbem  for  any 
lawful  purpose,  and  also  for  making  memoranda  or  transcripts  therefrom  during 
business  hours.  Held^  that  under  this  statute,  a  person  making  and  dealing  in 
abstracts  of  title  has  the  right  to  examine  the  tax  sales  books  in  the  city  treasurer's 
office. 

The  receiver  of  taxes  in  Detroit  makes  up  an  annual  statement  of  his  sales  for 
unpaid  taxes  and  delivers  it  to  the  city  treasurer,  who  notes  therein  such  redemp- 
tioos  as  may  be  made,  or  the  sale  of  any  tax-bids.  This  statement  is  not  one  that 
Vol.  XXXVIIL— 4 


Digitized  by 


Google 


50  BURTON    V.  TUITE. 

is  required  by  law.  Held,  that  it  is  nevertheless  a  public  record,  and  therefoie 
<^n  to  public  inspection  by  citizens. 

A  public  municipal  corporation,  like  a  city,  can  have  no  private  books,  not  even 
of  accounts,  that  are  not  open  to  the  inspection  of  its  citizens. 

The  doings  of  a  municipal  corporation,  and  the  doings  of  its  officers,  and  the 
records  and  files  in  their  offices,  must  be  open  to  public  inspection  by  its  citizens, 
without  charge. 

It  has  never  been  a  common  law  rule  in  the  United  States,  that  the  public  had 
no  right  of  firee  access  to  the  public  records,  and  to  the  public  inspection  thereof. 
And  no  special  interest-  in  the  subject-matter  of  the  record  need  be  shown,  to  entitle 
one  to  such  right. 

A  statute  which  confers  a  right  upon  *<  all  persons,"  confers  it  upon  any  person. 

Webber  v.  Townlcy,  43  Mich.  534,  overruled. 

A  public  officer  has  no  exclusive  right,  as  against  other  citizens,  to  search  the 
records  in  his  charge  *,  and  he  has  no  right  to  exact  fees  for  searches  made,  unless^ 
they  are  made  by  himself  or  his  subordinates. 

Henry  A.  Chaney  {Hoyt  Post  with  him),  for  relator. 
John  W,  McGrath  and  Edward  Minock  for  respondent 

Morse,  J.,  December  28,  1 889.  The  relator  asks  for  the 
writ  of  mandamus,  to  compel  the  respondent  to  permit  him  to 
inspect  and  examine  the  records  and  files  in  the  City  Treasur- 
er's office  at  Detroit,  and  to  furnish  proper  and  reasonable 
mcilities  for  such  inspection  and  examination,  and  for  making 
memoranda  and  transcripts  from  such  files  and  records,  in 
compliance  with  Act  No.  205  of  the  Public  Acts  of  1889. 

The  Act  in  question  reads  as  follows — 

"  That  the  officers  having  the  custody  of  any  county,  city  or  town  records  in  this 
State,  shall  furnish  proper  and  reasonable  facilities  for  the  inspection  and  examin- 
ation of  the  records  and  files  in  their  respective  offices,  and  for  making  memoranda 
or  transcripts  therefrom,  during  the  usual  business  hours,  to  all  persons  having 
occasion  to  make  examination  of  them  for  any  lawful  purpose.  Provided,  That 
the  custodian  of  said  records  and  files  may  make  such  reasonable  rules  and  regula- 
tions, with  reference  to  the  inspection  and  examination  of  them,  as  shall  be  neces- 
sary for  the  protection  of  said  records  and  files,  and  to  prevent  the  interference  with 
the  regular  discharge  of  the  duties  of  such  officer.  And  provided  further.  That 
such  officer  shall  prohibit  the  use  of  pen  and  ink,  in  making  copies  or  notes  of 
records  and  files :"    Public  Acts  of  1889,  p.  286. 

Relator  shows  in  his  petition  that  he  is  engaged  in  the  ab- 
stract business  in  the  city  of  Detroit,  and  has  invested  a  large 
sum  of  money  in  said  business ;  that  his  business  requires  that 
he  should  know  what  taxes,  levied  by  the  city  of  Detroit,  are 
liens  upon  property  of  which  he  is  furnishing  abstracts,  and  by 
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whom  such  liens,  if  any,  are  held ;  that  when  lands  are  sold  for 
unpaid  taxes,  the  sale  is  conducted  by  the  receiver  of  taxes.  A 
statement  of  such  sales,  in  book  form,  is  made  by  the  receiver 
and  turned  over  to  the  City  Treasurer,  in  whose  custody  it  there- 
after remains.     AVhen  sales  are  redeemed  or  city  bids  sold, 
such  redemption  is  minuted  in  this  book.    That  it  is  necessary 
in  said  relator's  business  to  frequently  consult  this  book.     If 
proper  &cilities  were  granted  him,  he  would  not  need  to  con- 
sult the  same  more  than  ten  minutes  in  any  one  day.    That 
the  prevailing  rule  and  custom  is,  in  all  the  city  and  county 
offices,  to  permit  all  persons  to  have  free  access  to  the  records 
therein,  and  he  himself  has  ordinarily  been  allowed  this  privi- 
lege, without  obstruction  or  restraint,  except  in  the  case  of  the 
respondent,  who  is  City  Treasurer  of  the  city  of  Detroit 

That  said  respondent  has  frequently  refused  to  permit  re- 
lator to  inspect  the  sales  books  above  referred  to,  as  have  also 
his  subordinates ;  and,  if  at  times,  an  inspection  of  such  rec- 
ords has  been  granted,  it  has  always  been  accompanied  with 
insulting  language,  implying  that  relator  was  taking  time  which 
belonged  to  the  public,  and  that  he  must  hurry,  or  that  the 
books  would  be  taken  from  him ;  and  this,  too,  although  no 
other  parties  were  present  to  be  waited  upon  or  attended  to, 
and  though  much  more  time  was  consumed  by  said  treasurer 
in  making  such  complaints  than  would  be  necessary  for  relator 
to  inspect  and  make  such  memoranda  as  he  needed,  if  he  could 
have  access  to  the  records  without  unreasonable  interruption. 
A  clerk  would  be  detailed  to  see  that  the  relator  did  not  mu- 
tilate the  records,  with  instructions  not  to  permit  relator  to 
take  the  books.  But  more  frequently  relator  has  been  told  by 
the  said  city  treasurer  and  his  subordinates,  that  he  could  not 
see  the  records.  Respondent  has  followed  this  obstructive 
course  for  a  long  time,  to  the  great  annoyance  and  discomfort 
of  relator,  and  in  the  face  of  the  fact  that  there  was  posted  m 
his  office  a  notice  to  the  effect  that  all  information  desired  by 
the  public  w^ould  be  cheerfully  and  promptly  furnished.  That 
respondent  at  one  time  informed  relator  that  it  was  a  matter  of 
money  with  him,  and  that  if  relator  would  pay  him  twenty- 
five  dollars  per  month,  relator  could  have  what  access  he 
pleased  to  the  records  in  said  treasurer's  office. 
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July  2,  1889,  relator  called  at  the  treasurer's  office  at  about 
eleven  o'clock,  a.  m.,  and  requested  the  privilege  of  inspecting 
some  of  the  sales  books.  Respondent  asked  if  the  information 
wanted  was  for  relator's  private  business.  Relator  replied  that 
Richard  M.  Coon  was  the  owner  of  lot  24,  in  Wesson's  sec- 
tion of  the  Thompson  farm,  in  the  city  of  Detroit,  and  that  he 
had  employed  relator  to  see  if  certain  tax  sales,  which  had 
been  previously  made,  were  still  held  by  the  city,  or  disposed 
of,  and  if  disposed  of,  to  whom.  Respondent  requested  relator 
to  write  out  what  he  wanted  on  a  piece  of  paper,  which  he 
did.  The  paper  was  handed  to  a  clerk  who  was  called  by  the 
respondent  to  wait  on  relator.  The  parcel  of  land  had  been 
sold  in  six  successive  years,  and  it  became  necessary  to  inspect 
six  different  sales  books.  That  the  statement  which  relator 
had  made  for  the  clerk,  a  copy  of  which  he  retained,  informed 
the  clerk  the  number  of  the  book  required,  the  page  of  the 
book  and  the  line  on  the  page  which  he  desired  to  inspect. 
That  said  clerk  produced  four  of  the  books  required,  and  they 
were  hastily  inspected  by  relator,  but  he  was  not  permitted  to 
handle  them. 

During  the  examination,  which  could  hardly  have  occupied 
ten  minutes,  respondent  himself  sat  by,  discussing  the  general 
subject  of  relator's  rights,  and  apparently  in  no  wise  hurried 
by  pressure  of  official  duties.  That  after  relator  had  inspected 
the  fourth  volume,  said  clerk — taking  his  cue  from  the  language 
and  actions  of  his  employer,  said  respondent — abruptly,  vio- 
lently and  unreasonably  refused  to  produce  the  other  two 
books  requested,  and  left  the  room.  That  relator  then  asked 
the  City  Treasurer  himself  to  produce  the  two  books  asked  for, 
but  said  treasurer  refused.  Relator  then  told  respondent  that 
he  would  get  the  books  himself,  if  he,  respondent,  would  per- 
mit him,  relator,  to  go  into  the  room  where  said  books  were, 
for  that  purpose.  Respondent  told  him  he  could  not  go  into 
that  room,  and  absolutely  refused  to  permit  him  to  see  the 
books  he  desired.  Relator  offered  respondent  ten  dollars  per 
month  to  be  accorded  such  treatment  as  is  accorded  to  the 
public.  Respondent  refused  the  offer.  Relator  then  formally 
demanded  the  right  to  inspect  the  two  books  he  had  asked  for 
before,  and  reminded  respondent  of  the  Statute.     Relator  said 
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that  if  he  could  not  see  the  books,  he  should  ask  for  a  man- 
damus.    Respondent  told  him  to  "  mandam,"  if  he  wanted  to; 
that  the  books  w^ere   in    the  vault,  and  relator  could  not  see 
them,  and  that  nothing  but  an  order  from  the  Common  Coun- 
cil would  make  iiitn  remove  them.     He  told  relator  to  leave  a 
written  memorandum  of  what  he  wanted,  and  relator  refused 
to  do  this,  as  he  had   already  furnished  respondent  with  one 
statement  of  what  he  required.     Respondent  became  vocifer- 
ous, declaring  that  he  had  disposed  of  the  subject,  refused  to 
hear  anything  further,  and  left  the  room.     Relator  then,  under 
the  advice  of  counsel,  made  a  new  memorandum  of  what  he 
vduicu  imd  offered  it  to  the  Deputy  Treasurer,  who  said  he  had 
no  time  to  attend  to  it.     Relator  told  him  he  need  not  attend 
to  it  then,  as  he  would  send  his  clerk  for  it,  laid  the  memoran- 
dum on  the  table,  and  placed  a  paper-weight  upon  it     Re- 
spondent came  in  about  then,  in  a  high  temper, and  with  some 
profanity,  ordered  the  relator  out  of  the  office,  which  order 
rdator  obeyed.     During  the  whole  time  of  this  interview,  there 
was  no  other  person  in  the  office  on  business,  unless  he  was 
secluded  in  the  private  office  of  respondent. 

The  respondent,  in  his  answer,  denies  that  the  books  referred 
to  by  relator  are  public  records,  or  that  they  are  made  so  by 
charter,  ordinance  or  law,  or  that  they  are  required  by  law  to 
be  kept,  or  that  relator  or  any  person,  except  respondent,  is 
entitled  to  the  possession  of  said  books,  or  entitled  to  take 
them  out  of  the  custody  of  respondent,  or  to  make  extracts 
from  them,  except  under  the  immediate  supervision  of  respond- 
ent He  denies  that  it  is  the  universal  practice  in  city  offices 
to  permit  all  persons  desiring  to  inspect  the  said  books  to  have 
free  access  to  them,  or  that  such  is  the  usage,  or  that  such 
usage  has  become  so  well  established  as  to  have  the  force  of  a 
common  law  custom.  He  denies  that  relator  has  been  ordi- 
narily allowed  to  inspect  such  books  without  obstruction  or 
restraint,  if  by  obstruction  and  restraint  is  meant  a  denial  of 
the  right  of  access  to  said  books  without  the  supervision  of 
the  city  treasurer.  He  denies  that  the  right  which  relator 
seeks  to  establish  is  recognized  or  confirmed  by  any  act  of  the 
Legislature.  He  denies  that  at  any  time  this  respondent,  or 
by  this  respondent's  direction  or  authority,  any  deputy  or  clerk 
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in  respondent's  office  has  accompanied  any  inspection  of  the 
books  which  relator  has  been  allowed  to  make,  with  insulting 
language.  He  denies  that  relator  has  been  told  by  respondent 
that  he,  the  relator,  could  not  see  the  records.  He  denies  that 
respondent  has  been  guilty  of  obstructing  relator.  He  denies 
that  respondent  derives  an  income  from  abstracts  amounting 
to  one  thousand  dollars  per  annum,  or  any  such  sum.  He  de- 
nies that  this  respondent  has  ever  said,  that  if  relator  would 
pay  respondent  twenty-five  dollars  per  month  during  his  term 
of  office,  the  relator  could  have  whatever  access  he  desired  to 
the  books  in  respondent's  office.  He  denies  that  he  made  use 
of  the  profane  expression  alleged  by  relator. 

Respondent  also  sets  forth  in  his  answer,  that  relator  is 
seeking  the  information  from  the  books  as  a  matter  of  mer- 
chandise to  sell  to  others.  That  up  to  July  2,  1884,  abstracts 
could  only  be  procured  of  the  city  treasurer,  and  that  the 
treasurer  whose  office  expired  in  1884,  realized  from  fifteen 
hundred  to  two  thousand  dollars  annually  from  tax  abstracts, 
and  that  he  is  informed  relator  paid  such  officer  for  the  priv- 
ilege of  making  a  copy  of  the  books  of  said  office,  and  did 
make  and  use  the  same  for  private  gain.  That  for  one  year 
prior  to  July  I,  1888,  relator  paid  thirty-five  dollars  per  month 
for  this  privilege.  That  respondent  has  always  been  ready  and 
willing  to  give  any  lot-owner  or  citizen  desiring  it,  information 
as  to  tax  charges  upon  lands,  and  has  always  done  so  free  of 
charge.  He  insists  that  he  has  the  legal  right  to  charge  a 
small  fee  for  making  out  abstracts,  as  there  is  no  law  requiring 
him  to  make  them  otherwise.  That  the  books  in  question 
have  been  kept  for  the  information  and  convenience  of  the  city 
of  Detroit,  and  are  not  required  to  be  kept  by  the  city  charter 
or  any  law  or  ordinance. 

That  each  year,  after  the  Receiver  of  Taxes  makes  sale  of 
lands  for  unpaid  taxes,  one  of  said  books  is  made  up  by  such 
Receiver,  and  entered  therein  is  the  name  of  the  owner,  if 
known ;  a  description  of  each  parcel  of  land ;  the  amount  of 
the  city  tax,  school  tax,  etc. ;  the  total  tax ;  the  name  of  the 
person  to  whom  sold,  which  is  usually  the  city  of  Detroit ; 
and  said  books  also  contain  blanks  for  entry  of  assignment  or 
redemption;  that  there  are  in  all  thirty-seven  books,  con- 
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tainmg  from  one  hundred  to  two  hundred  and  fifty  pages  each. 
In  addition,  there  are  some  sales  books,  containing  memoranda 
of  sales  for  unpaid  special  assessments.    There  are  also  six- 
teen (one  for  each  ward)  indexes  to  sales  books,  each  of  which 
contains  a  description  of  each  parcel  of  land  in  that  ward,  with 
a  column  for  each  year,  in  which  to  enter,  if  sold,  the  number 
of  the  page  of  the  sales  book  for  that  year  containing  the 
memoranda  of  the  sale.     If  a  sale  has  been  cancelled,  a  red 
ink  line  is    drawn  through  the  reference  figures ;  that  the 
books  so  kept  are  easily  subject  to  alteration  or  defacement. 

That  the  books  aforesaid  are  valuable,  and  the  loss  of  the 
same,  or  any  of  the  same,  would  be  irreparable  ;  that  respond- 
ent is  charged  by  the  city  with  the  care  and  custody  of  the 
same ;  that  a  portion  of  respondent's  office  is  kept  for  the  use 
of  the  public,  and  the  public  is  necessarily,  by  means  of  desks, 
railings  and  wire  work  partitions,  excluded  from  the  private  or 
working  department  of  the  office,  and  from  the  part  contain- 
ing the  moneys,  books  and  papers  in  respondent's  office ;  that 
rdator,  in  order  to  use  the  right  which  he  here  seeks  to  estab- 
lish, must  necessarily  be  admitted  to  that  portion  of  respond- 
ent's office  from  which  the  general  public  is  excluded ;  that 
the  books  referred  to  are  kept  by  respondent  in  a  vault  in  the 
City  Treasurer's  office,  and  in  the  same  vault  are  other  valuable 
books  and  papers,  together  with  large  sums  of  the  city  mon- 
eys, varying  in  amount  from  one  hundred  dollars  to  thirty 
thousand  dollars ;  that  to  produce  said  books,  and  a  number 
of  them,  as  is  often  required  by  relator,  requires  a  large  amount 
of  time  almost  daily,  and  from  ten  to  thirty  minutes  per  day 
have  often  been  consumed   in  so  doing;  that  respondent  in- 
sists that  it  is  the  duty  of  respondent,  in  order  to  protect  him- 
self and  his  bondsmen,  to  keep  their  books  under  the  imme- 
diate care,  custody  and  supervision  of  himself  or  one  of  his 
trusted  employees ;  that  during  the  month  of  July,  relator's 
purpose  is  not  so  much  to  look  after  individual  cases  of  sales 
as  it  is  to  compare  his  minutes  of  sale  with  the  office  memor- 
andum of  the  same.    Respondent  submits  that  he  is  not  obliged 
to  produce  the  books  of  his  office,  and  supervise  the  inspec- 
tion of  the  same,  to  one  who  is  collecting  information  for  mer- 
chandise, and  that  if  he  does  do  so,  he  is  entitled  to  pay  for  it 
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He  also  submits,  that  in  other  public  offices — in  the  office 
of  the  Register  of  Deeds,  in  the  Probate  Court,  and  in  the 
County  Clerk's  office — when  information  is  furnished,  which 
the  law  does  not  require  to  be  furnished,  charges  are  made^ 
and  legitimately,  for  such  information.  He  also  shows  that 
he  has  given  bond  for  the  safe  keeping  of  these  records ;  that 
his  total  fees  for  abstracts  for  eleven  months,  ending  Decem- 
ber 31,  1888,  were  but  two  hundred  and  forty-three  dollars. 
And  he  finally  submits,  that  relator  is  not  entitled  to  access  to- 
the  books  of  respondent's  office  at  his  own  pleasure ;  neither 
is  he  entitled  to  frequent,  or  enter  into,  that  portion  of  re- 
spondent's office  from  which  the  general  public  is  excluded ; 
that  respondent  is  entitled  to  supervise  the  examination  of  the 
books  in  his  office,  and  that  the  relator,  as  a  dealer  in  informa- 
tion, is  not  entitled  to  compel  respondent  to-  give  his  time  ta 
relator,  at  the  pleasure  of  relator,  for  his  gain  and  without 
compensation  to  respondent. 

It  is  evident,  from  the  petition  and  answer,  that  there  is  more 
or  less  of  ill-feeling  between  these  parties ;  and  it  is  also  clear 
that  the  relator  has  been,  in  fact,  denied  free  access  to  these 
sales  books,  and  that  the  respondent  does  not  propose  to  per- 
mit such  access  unless  he  is  paid  therefor ;  nor  does  he  pro- 
pose to  furnish  any  facilities,  reasonable  or  otherwise,  to  the 
relator  to  inspect  and  examine  said  books,  without  pay. 

This  right  of  relator,  claimed  under  the  Statute,  is  denied, 
first,  on  the  ground  that  these  books  are  not  public  records, 
because  there  is  no  express  statutory  provision,  anywhere, 
that  such  books  shall  be  kept 

These  books  are  made  up,  in  the  first  place,  by  the  Receiver 
of  Taxes,  and  by  him  handed  over  to  the  City  Treasurer. 
They  are,  therefore,  books  used  and  kept  in  two  of  the  public 
offices  in  the  city  of  Detroit,  and  they  must  be  considered 
public  records.  The  claim  that  they  are  private  books  of  ac- 
count is  absurd.  They  are  neither  the  private  books  of  the 
Receiver  of  Taxes  nor  of  the  City  Treasurer,  and  the  city  of 
Detroit,  a  public  municipal  corporation,  can  have  no  private 
books,  not  even  of  accounts,  not  open  to  the  inspection  of  its 
citizens.  Its  doings,  and  the  doings  of  its  officers,  and  the 
records  and  files  in  their  offices,  must  be  open  to  the  public,. 
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nor  can  fees  be  charged  for  such  inspection  to  those  having 
the  right  to  examine  and  inspect  such  files  and  records. 

But  the  broad  ground  is  also  taken  that  the  relator  has  no 
lawful  right  to  inspect  these  sales  books  without  recompense 
to  the  respondent,  because  he  is  an  abstract  maker,  and  his 
business  may  be,  and  is,  in  most  cases,  to  sell  to  some  person 
the  information  gained  by  such  examination ;  that  he  does  not 
come  under  the  statute,  because  he  does  not  have  "  occasion 
to  make  examinations  of  them  for  a  lawful  purpose ;"  and  that 
this  case  is  covered,  and  against  relator,  by  two  former  decis- 
ions of  this  Court :   Webber  v.  Townley  (1880),  43  Mich.   534 ; 
Diamond  Match  Co.  v.  Powers  (iSS^),  51  Id.  145. 

If  I  understand  the  latter  case,  the  writ  of  mandamus  was 
denied  because  the  Diamond  Match  Company  was  not  a  citi- 
zen, nor  an  inhabitant,  nor  even  a  domestic  corporation.  It 
did  not  show  its  charter,  nor  give  any  evidence  of  its  powers 
or  artificial  capabilities.     This  Court  say : 

''We  have  no  reason  of  knowing  that  it  has  capacity  to  buy  lands,  or  hold  them, 
or  deal  in  titles  anjrwhere,  or  to  carry  on  the  business  in  which  its  petition  alleges 
tt  to  be  engaged  ;  or  to  apply  itself  to  such  an  enterprise  as  making  a  system  of 
absrtcts  of  ail  the  titles  of  all  the  real  property  in  a  county.     The  case  is  bare  of 

.......„„;.„ — t.--  -"  •   -  -i"~  -r^  ^^  status  of  the  relator,  and  as  to  whether  it  is 

other  than  a  mere  intruder  in  what  it  demands.'* 

The  petition  of  the  relator  alleged  that  it  was  incorporated 
under  the  laws  of  the  State  of  Delaware ;  that  it  had  become 
the  purchaser  of  about  thirty  thousand  acres  of  pine  land  in 
the  county  of  Ontonagon,  had  erected  extensive  saw  mills  and 
invested  nearly  two  hundred  thousand  dollars,  and  was  cutting 
large  quantities  of  pine  and  constantly  purchasing  more  land, 
and  to  provide  against  acquiring  defective  titles,  desired  to 
protect  its  rights  and  interests  by  providing  for  itself  an  abstract 
of  all  the  lands  in  the  county.  The  relator  was  permitted  op- 
portunity to  examine  and  make  abstracts  as  far  as  its  own 
ownership  or  interest  was  concerned,  present  or  prospective,, 
but  the  dispute  was  whether  it  had  the  right  to  go  further  and 
insist  on  having  office  accommodations  and  the  handling  of 
all  the  records,  to  make  an  abstract  of  title  to  all  the  lands  in 
the  county.  While  the  writer  of  the  opinion,  Chief  Justice 
Graves,  paused  to  make  some  practical  suggestions  of  obsta- 
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cles  in  the  way  of  proper  relief  being  afforded  by  mandamus, 
the  ground  of  the  denial  of  the  writ  was  that  the  relator  had 
&iled  to  show  any  title  to  the  right  it  claimed,  because  the 
authority  given  to  it  by  the  State  by  which  it  was  created  was 
not  disclosed,  and  could  not  be  assumed.  See  Diamond  Match 
Co,  V.  Powers  (1883),  51  Mich.,  at  pages  147, 148.  In  the  view 
of  the  case  above  cited,  I  do  not  think  that  it  is  any  authority 
bearing  against  the  relator's  claim  in  this  case. 

And  I  cannot  agree  with  the  opinion  of  this  Court,  or  the 
reasons  given  for  it,  in  Webber  v.  Townley,  supra.  Nor  do  I 
anticipate  that  hardly  any,  if  any,  of  the  results  imagined  by 
the  writer  of  that  opinion,  would  ever  occur,  if  the  holding 
were  otherwise.  If  any  of  them  should  happen,  the  law  is 
powerful  enough  to  remedy  them,  and  "  Sufficient  unto  the 
day  is  the  evil  thereof." 

I  do  not  think  that  any  common  law  ever  obtained  in  this 
free  government  that  would  deny  to  the  people  thereof  the  right 
of  free  access  to  and  public  inspection  of  public  records.  They 
have  an  interest  always  in  such  records,  and  I  know  of  no  law, 
written  or  unwritten,  that  provides,  that  before  an  inspection 
or  examination  of  a  public  record  is  made,  the  citizen  who 
wishes  to  make  it  must  show  some  special  interest  in  such 
record.  I  have  a  right,  if  I  see  fit,  to  examine  the  title  of  my 
neighbor's  property,  whether  or  not  I  have  any  interest  in  it, 
or  intend  ever  to  have.  I  also  have  the  right  to  examine  any 
title  that  I  see  fit,  recorded  in  the  public  offices,  for  purposes 
of  selling  such  information,  if  I  desire.  No  one  has  ever  dis- 
puted the  right  of  a  lawyer  to  enter  the  register's  office  and 
examine  the  title  of  his  client  to  land  as  recorded,  or  the  title 
of  the  opponent  of  his  client,  and  to  charge  his  client  for  the 
information  so  obtained.  This  is  done  for  private  gain  as  a 
part  of  the  lawyer's  daily  business,  and  by  means  of  which, 
with  other  labors,  he  earns  his  bread.  Upon  what  different 
footing  can  an  abstractor — can  Mr.  Burton — be  placed  within 
the  law,  without  giving  a  privilege  to  one  man,  or  class  of 
men,  that  is  denied  to  another  ? 

The  relator's  business  is  that  of  making  abstracts  of  title  and 
furnishing  the  same  to  those  wanting  them,  for  a  compensa- 
tion.    In  such  a  business  it  is  necessary  for  him  to  consult  and 
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make  memoranda  of  the  contents  of  these  books.     His  busi- 
ness is  a  lawful  one,  the  same  as  is  the  lawyer's,  and  why  has 
he  not  the  right  to  inspect  and  examine  public  records  in  his 
business  as  well   as  any  other  person  ?     If  he  is  shut  out  be- 
cause he  uses  his  information  for  private  gain,  how  will  it  be 
with  the  dealer  in  real  estate,  who  examines  the  records  before 
he  buys  or  sells,  and  buys  and  sells  for  private  gain  ?    Any 
holding  that  shuts  out  Mr.  Burton  from  the  inspection  of  these 
records,  for  this  reason  also  shuts  out  every  other  person,  ex- 
cept the  buyer,  seller,  or  holder  of  a  particular  lot  of  lands,  or 
one  having  a  lien  upon  it,  or  an  agent  of  one  of  them,  acting 
as  such  agent  without  fee  or  reward.     It  cannot  be  inferred 
that  the  Legislature  intended  that  this  statute  should  apply 
only  to  a  particular  class  of  persons,  as,  for  instance,  those  only 
who  are  interested  in  a  particular  piece  of  land.     "Any  person  " 
means  all  persons. 

I  can  see  no  danger  of  great  abuses,  or  inconveniences,  likely 
to  arise  from  the  right  to  inspect,  examine,  or  make  note  of 
public  records,  even  if  such  right  be  granted  to  those  who  get 
their  living  by  selling  the  information  thus  gained.  The  in- 
convenience to  the  office  is  guarded  against  by  the  statute, 
■.^\i\Cii  auLuui I/,cr?  ilic  liicuiuutjiiL  lo  make  reasonable  rules  and 
regulations  with  reference  to  the  inspection.  And  when  abuses 
are  shown,  there  will  no  doubt  be  found  by  the  Legislature,  or 
the  courts,  a  remedy  for  them. 

It  is  plain  to  me  that  the  Legislature  intended  to  assert  the 
right  of  all  citizens,  in  the  pursuit  of  a  lawful  business,  to  make 
such  examination  of  the  public  records  in  public  offices  as  the 
necessity  of  their  business  might  require,  subject  to  such  rules 
and  restrictions  as  are  reasonable  and  proper  under  the  cir- 
cumstances. 

The  respondent  in  this  case  is  the  lawful  custodian  of  these 
sales  books,  and  is  responsible  for  their  safe  keeping.  And  he 
may  make  and  enforce  proper  regulations,  consistent  with  the 
public  right,  for  the  use  of  them.  But  they  are  public  prop- 
erty, for  public  use,  and  he  has  no  lawful  authority  to  exclude 
any  of  the  public  from  access  to  and  examination  and  inspec- 
tion thereof  at  proper  seasons.  It  follows  that  he  has  no  right 
to  demand  any  fee  or  compensation  for  the  privilege  of  access 
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to  the  records,  or  for  any  examination  thereof,  not  made  by 
himself  or  his  clerks  or  deputies.  He  has  no  exclusive  right 
to  search  the  records,  as  against  any  other  citizen :  Lum  v. 
McCarty  (1877),  39  N.  J.  L.  287  ;  Boylan  v.  Warren  (1888),  39 
Kan.  301 ;  Cole  v.  Rachac  (1887),  37  Minn.  372 ;  German  Loan 
and  Trust  Co,  v.  Richards  (1885),  99  N.  Y.  620;  Hanson  v. 
Eicltstaedt  (1887),  69  Wis.  538. 

It  follows,  in  my  opinion,  that  the  prayer  of  the  petitioner 
must  be  granted,  and  the  writ  issue  as  prayed,  the  relator  ask- 
ing in  this  writ  no  more  than  the  statute  gives  him. 

Champlin,  J.,  concurred. 

Campbell,  J. :  I  think  relator  has  such  an  interest  as  entitles 
him,  under  the  law  of  1889,  to  see  the  book  in  question,  and 
confine  my  opinion  to  that  point. 

Sherwood,  C.  J.,  and  Long,  J.,  did  not  sit  in  this  case. 


This  annotation  is  confined  to  a  dis- 
cussion of  the  statutes,  and  decisions 
thereunder,  of  the  various  States,  where 
abstract  companies  and  private  persons 
have  sought  the  free  and  constant  use 
of  the  public  records,  in  the  course  of 
compiling  and  keeping  up,  for  profit,  a 
statement  of  all  the  titles  to  land,  in  a 
city,  township,  county,  or  other  local 
division  of  a  State :  that  is — 

Alabama,  pp.  64, 66. 

Colorado,  p.  67. 

Georgia,  pp.  64,  67,  68. 

Kansas,  pp.  63,  66. 

Michigan,  pp.  49,  65,  67. 

Minnesota,  p.  62. 

New  Jersey,  pp.  60,  65,  67. 

New  York,  p.  66. 

Pennsylvania,  p.  65. 

Wisconsin,  pp.  61,  68. 
The  public  nature  of  the  public  re- 
cords of  private  documents  was  well 
explained  in  one  of  the  decisions  cited 
in  the  principal  case.  **  The  [county] 
clerk  is  the  lawful  custodian  of  the 
records,  and  indexes  thereto,  and  is  re- 
sponsible for  the  safe  keeping  thereof. 
His  powers  over  ihem  are  such  as  are 
necessary  for  their  protection  and  prcb- 


crvation.  To  that  end,  he  may  make 
and  enforce  proper  regulations,  con- 
sistent with  the  public  right,  for  the  use 
of  them.  But  they  are  public  property, 
for  public  use,  and  he  has  no  lawful 
authority  to  exclude  any  of  the  public 
from  access  to,  and  inspection  and  ex- 
amination thereof,  at  proper  seasons,  and 
on  proper  application.  The  davses 
which  declare  the  public  right  in  this 
behalf,  employ  the  most  comprehensive 
and  general  language :  'All  persons  de- 
siring to  examine  the  same,'  'Every 
person  shall  have  access,'  etc.  It  fol- 
lows that  the  clerk  has  no  right  to  de- 
mand any  fee  for  the  privilege  of  access 
to  the  records  and  indexes,  or  for  any 
examination  thereof,  not  made  by  him- 
self or  his  assistants.  He  has  no  exclu- 
sive right  to  search  the  records:'' 
RUNYON,  C,  Lum  V.  McCarty  (1877), 
39  N.  J.  Law  287,  290.  The  party  re- 
fused was  an  attorney,  not  engaged  in 
abstracting,  and  had  been  refused  access 
to  the  records  until  he  paid,  under  pro- 
test, the  fees  chargeable  if  the  clerk  had 
made  the  search.  This  suit  was  to  re- 
cover the  sum  paid,  and  was  successful. 
The  New  Jersey  Staute>,  under  which 
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the  aforegoing  case  mras  decided^  provide 
(Revision  of  1877.  p.  157)— "25.  That 
the  dak  of  the  Court  of  Common  Reas 
of  the  county  shall  record,  in  large,  well- 
bound  books  of  good  paper,  to  be  pro- 
vided for  that  purpose  and  carefully 
preserred,  all  deeds  and  conveyances 
of  Itnds,  tenements  and  hereditaments, 
lying  and  heing  in  the  said  county,  ac- 
knowledged or  proved,  and  certified  to 
have  been  mcknowledged  or  proved  in 
manner  aforesaid,  which  shall  be  deliv- 
ered to  him  to  be  recorded ;  and,  also, 
all  other  instruments  which  are  by  this 
Act  directed  therein  to  be  recorded ;  to 
which  books  every  person  shall  have 
access  at  proper  seasons,  and  be  entitled 
to  transcripts  from  the  same,  on  paying 
the  fees  allowed  by  law." 

And  (Id.  705)—"  17.  The  clerk  of 
the  Court  of  Common  Pleas  of  every 
county  of  this  State  shall,  from  time  to 
time,  provide  fit  books,  well  bound  and 
lettered,  for  registering  all  mortgages 
and  defeasible  deeds  in  the  nature  of 
mortgages,    of    lands,   tenements    and 
hereditaments,  lying  and  being  within' 
his  coun:y,  in  which  shall  be  entered 
the  names  of  the  mortgagor  and  mort- 
gagee, the  date  of  the  mortgage,  the 
mortgage  money  and  when  payable,  and 
the  description  and  boundaries  of  the 
lands,  tenements,   and   hereditaments, 
mortgaged;  that  the  said  clerk  shall, 
immediately  on  receiving  the  said  mort- 
gage, make  the  said  entry  or  abstract  in 
the  register,  and  shall  note  in  the  margin, 
«"  at  the  foot  of  such  abstract,  the  day 
of  the  momh  and  the  year  when  the 
said  mortgage  was  delivered  to  him  or 
'"^wglit  to  his  oflSce  to  be  recorded ;  to 
wluch  book  every  person  shall  have  ac- 
cess at  proper  seasons,  and  may  search  the 
*w»e,  paying  the  fees  allowed  by  law." 
Another  of  the  citations  in  the  prin- 
opal  case,  would  seem  to  indicate  that 
*t  least  one  public  officer  was  made  to 
fcel  his  duty,  first,  by  the  action  of  the 
n<iividtial,and  then,  by  the  denial  of 


an  injunction  to  restrain  the  abstractor: 
Hanson  v.  Euhstaedt  (1887),  69  Wis. 

538. 

The  Revised  Statutes  of  Wisconsin 
(chap.  37,  p.  247,)  provide — "  Section 
700.  Every  sheriff*,  clerk  of  the  circuit 
court,  register  of  deeds,  county  treas- 
urer and  county  clerk,  shall  keep  his 
office  at  the  county  seat,  and  in  the 
office  provided  by  the  county  or  by  si)e- 
cial  provisions  of  law ;  if  there  be  none 
such,  then  at  such  place  as  the  county 
board  shall  direct ;  and  shall  keep  such 
office  open  during  the  usual  business 
hours  each  day,  Sundays  and  legal  hol- 
idays excepted ;  and  with  proper  care, 
shall  open  to  the  examination  of  any 
person,  all  books  and  papers  required 
to  be  kept  in  his  office,  and  permit  any 
person  so  examining,  to  take  notes  and 
copies  of  such  books,  records  or  papers, 
or  minutes  therefrom ;  and  if  any  such 
officer  shall  neglect  or  refuse  to  comply 
with  any  of  the  provisions  of  this  sec- 
tion, he  shall  forfeit  five  dollars  for  every 
day  such  noncompliance  shall  continue. 
Actions  for  the  collection  of  the  forfeit- 
ure herein  provided,  may  be  brought  in 
all  cases  of  such  refusal  or  neglect,  in 
the  manner  provided  by  law,  upon  the 
complaint  of  the  district  attorney  of  the 
proper  county,  or  of  any  party  aggrieved 
by  such  neglect  or  refusal." 

Commenting  on  this  section,  Casso- 
DAY,  J.,  said — **  This  language,  literally 
construed,  certainly  includes  the  defend- 
ant. The  words  *  any  persons,'  when 
so  construed,  are  distributive,  and  in- 
clude every  person.  By  what  authority, 
then,  are  we  to  construe  these  words  as 
only  applicable  to  a  partictilar  class  of 
persons,  as,  for  instance,  those  only  who 
are  interested  in  the  particular  piece  of 
land,  the  record  of  which  is  sought  to 
be  inspected  or  copied  ?  If  so,  how  is 
the  fact  of  such  interest  to  be  deter- 
mined— by  the  applicant,  or  by  the 
register?  Is  the  register  to  accept, 
without  question,  the  statement  of  the 
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applicant,  or  may  he  require  other  evi- 
dence ?  Of  course,  every  statute  is  to 
be  construed  with  reference  to  its  object 
and  subject-matter ;  and  in  that  way,  it 
frequently  occurs  that  general  words 
are  limited  in  their  operation:  Wilb. 
Stat.  Laws,  1 73-177.  Here  the  sub- 
ject-matter is  the  examination  of  the 
public  books  and  records  in  the  regis- 
ter's office,  and  the  takmg  of  notes, 
minutes,  and  copies  therefrom ;  and  the 
statute  requires  the  register,  under  a 
penalty,  to  permit  any  person  to  so  ex- 
amine and  take  notes,  minutes  and  cop- 
ies. Under  such  a  statute,  can  we  say 
that  when  a  respectable  person,  in  a 
respectful  manner,  applies  to  the  regis- 
ter to  make  such  examination,  etc.,  he 
is  to  be  excluded,  merely  because  he 
does  not  belong  to  some  class  of  per- 
sons unnamed  or  undefined  in  the  stat- 
ute ;  or,  if  permission  is  given,  is  his 
examination,  etc.,  to  be  confined  to 
lands  in  which  he,  or  his  clients,  have 
a  present  pecuniary  interest." 

And  distinguishing  the  Alabama  and 
Michigan  cases  {in/roy  pp.  64,  57),  the 
same  judge  said — "  On  the  contrary,  we 
must  hold  that  our  statute  in  question 
extends  such  right  of  examination,  etc., 
to  '  any  person  *  applying  to  such  cus- 
todian of  pmblic  records  in  a  proper 
manner;  subject,  however,  to  the  pay- 
ment of  fees,  when  allowed,  and  such 
reasonable  supervision  and  control  by 
such  officer  as  are  essential  to  the  con- 
venient performance  of  his  duties  and 
the  current  business  of  the  public.  It 
may  be  that  more  definite  regulations 
should  be  made  in  such  matters,  but 
that  is  a  question  for  the  Legislature, 
and  not  for  us.'* 

Another  citation  in  the  principal  case 
is  valuable  as  recognizing  the  object  in 
view  of  the  Legislature  in  passing  the 
statute :  State  ex  reL  v.  Rachac  (1887), 
37  Minn.  372.  Here  the  Court  decided 
that  those  who  are  in  the  business  of 
making  and  furnishing  abstracts  of  title 


to  others  for  compensation,  along  with 
other  persons,  whether  interested  in 
such  records  or  not,  all  alike,  have  the 
right  to  examine  and  abstract  the  rec- 
ords of  the  register  of  deeds,  in  the 
manner  provided  by  Gen.  Stat.  1878,  c. 
8,  §  179,  as  amended  by  Laws  of  1885, 
c.  116;  that  is  (Gen.  Stat.,  vol.  2,  p. 
133) — "J  179.  The  register  shall  ex- 
hibit, free  of  charge,  during  the  hours 
that  his  office  is,  or  is  required  by  law 
to  be  open,  any  of  the  records  or  papers 
in  his  official  custody,  to  the  inspection 
of  any  person  demanding  the  same,, 
either  for  examination  or  for  the  pur- 
pose of  making  or  completing  an  ab- 
stract or  transcript  therefrom ;  provided, 
that  whenever,  in  the  opinion  of  the 
board  of  county  conmiissioners,  it  is  for 
the  benefit  of  the  people  of  their  coun- 
ty, that  any  person,  company  or  cor- 
poration, who  has  or  may  have  a  set  of 
abstracts  of  title,  should  be  permitted  to 
occupy  any  part  of  the  county  building 
for  an  office,  such  board  may,  by  reso- 
lution, give  such  person,  company  or 
corporation  permission  so  to  do.  And 
in  every  such  case,  such  board  shall  re- 
quire of  such  person,  company  or  cor- 
poration a  bond  in  a  sum  not  less  than 
five  hundred  dollars,  nor  more  than 
five  thousand  dollars,  with  two  or  more 
sureties,  to  be  approved  by  the  com- 
missioners, conditioned  that  such  per- 
son, company  or  corporation  will  handle 
all  public  records  belonging  to  the 
county  with  due  care,  and  will  not 
charge  any  greater  fee  for  making  ab- 
stracts than  is  or  may  be  allowed  the 
register  of  deeds  for  like  services  and 
for  the  faithful  performance  of  his  duties 
as  an  abstractor :  provided  further,  that 
nothing  contained  in  this  act  shall  be 
construed  as  giving  any  person  the  right 
to  have  or  use  the  said  record  for  the 
purpose  of  making  or  completing  an 
abstract  or  transcript  therefrom  when  it 
would  interfere  or  hinder  the  register  of 
deeds  in  the  performance  of  his  official 
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duties,  or  as  permitting  any  person  to 
take  any  of  sai<i  records  from  the  regis- 
ter of  deeds'  ofiice  without  his  consent. 
Boi  no  register  of  deeds  is  bound  to 
record  any  deed,  mortgage  or  other  in- 
struments unless  the  ites  therefor  are 
tendered  him  in  advance." 

Commenting  upon  the  amendatory 
act,  Mitchell,  J.,  said— *♦  While  its 
operation  is  not  confined  to  those  en- 
gaged in  the  so-called  '  abstract  busi- 
ness,' yet,  in  its  language  and  general 
scope,  it  shows  that  these  were  promi- 
nently in  the  mind  of  the  Legislature. 
The  oiiginal  statute  gave  to  every  one 
demanding  it,  the  right  *  to  inspect ' 
these  records.  But,  as  there  might  be 
doubt  what  the  rights  of  inspection 
indaded,  the  amendment  adds,  *  either 
for  examination  or  for  the  purpose  of 
vtakittg  or  completing  an  abUract  or 
transcript  therefrom.^  As  indicating 
what  and  whom  the  Legislature  had  in 
mmd,  the  act  further  provides,  that  the 
county  conunissioners  may  permit  any 
person  having  a  set  of  'abstracts  of 
tide '  to  occupy  a  part  of  the  county 
building  for  an  office  :'*  37  Minn.  374. 
Where  the  question  was  decided  ad- 
Tersely  to  the  right  of  an  abstractor  to 
make  copies  of  the  entire  records  of  the 
o6&ce  of  a  register  of  deeds  {Comtack 
T.  Wolcoti^  1887,  37  Kan.  391),  Cloy- 
STON,  C^  admitted  that  the  question 
was.an  embarrassing  one,  and  that  the 
Court  was  **  not  free  from  doubt  At 
common  law,  parties  had  no  vested 
rights  in  the  examination  of  a  record  of 
title,  or  other  public  records,  save  by 
some  interest  in  the  land  or  subject  of 
record.  So  no  authorities  at  conmion 
law  can  throw  any  light  upon  this  ques- 
tion— the  practice  of  making  abstract 
records  being  of  more  recent  date:" 
p.  394.  This  decision  was  affirmed  in 
Boylan  v.  Warren  (1888),  39  Kan. 
501,  to  the  extent  that  the  register  of 
deeds  will  not  be  compelled  by  man- 
\\o  permit  any  person  to  make 


copies  of  the  entire  records  in  his  office^ 
for  the  purpose  of  making  a  set  of  ab- 
stract books  for  private  use  or  specula- 
tion. "The  refusal  of  the  officer  in 
charge,  to  permit  a  person  to  gratify  a 
mere  idle  curiosity,  or  to  examine  the 
records  for  the  mere  purpose  of  taking 
copies  or  memoranda  thereof,  for  some 
supposed  possible  use  in  the  future,  or 
to  examine  the  records,  when  they  arc 
otherwise  rightfully  and  properly  in  use 
by  some  other  person,  cannot  consti- 
tute a  basb  for  any  kind  of  action. 
Some  present  and  existing  right  of 
a  person  must  be  infringed  to  the 
injury  of  such  person,  before  any  cause 
of  action  of  any  kind  can  accrue  in  his 
favor :"  Valentine,  J.,  p.  305. 

These  decisions  were  based  upon 
Art.  15,  c.  25,  Comp.  Laws  of  Kansas^ 
1881,  which  provide—"  Sec.  172.  Ev- 
ery county  officer  shall  keep  his  office 
at  the  seat  of  justice  of  his  county,  and 
in  the  office  provided  by  the  county,  if 
any  such  has  been  provided;  and  if 
there  be  none  established,  then  at  such 
place  as  shall  be  fixed  by  special  pro- 
visions of  law ;  or,  if  there  be  no  such 
provisions,  then  at  such  place  as  the 
board  of  county  commissioners  shall 
direct,  and  they  shall  each  keep  the 
same  open  during  the  usual  business 
hours  of  each  day  (Sundays  excepted) ; 
and  all  books  and  papers  required  to 
be  in  their  offices,  shall  be  open  for  the 
examination  of  any  person ;  and  if  any 
of  said  officers  shall  neglect  to  comply 
with  the  provisions  of  this  section,  he 
shall  forfeit,  for  each  day  he  so  neg- 
lects, the  sum  of  five  dollars  :  Provided ^ 
That  in  counties  of  less  than  five  thou- 
sand inhabitants,  the  probate  judge 
shall  not  be  compelled  to  keep  his  office 
open  at  the  county  seat,  except  at  the 
regular  term,  except  the  county  com- 
missioners shall  so  order." 

But  still,  in  the  latter  case  (Boylan 
V.  Warren)^  the  Court  was  careful  to 
say :    "  Befoie  closing  this  opinion,  it 
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would,  perhaps,  be  proper  to  state  that 
'  any  person/  even  an  abstracter  of  titles, 
who  may  have  sufficient  interest  in  the 
information  to  be  obtained  from  the 
public  county  records  to  entitle  him  to 
an  examination  of  the  same,  may,  if  he 
chooses,  make  copies,  abstracts,  extiacts, 
or  memoranda  therefrom.  There  is  no 
statute  and  no  good  reason  against  it :'' 

p.  307. 

The  same  denial  of  inspection  of  the 
records  of  a  probate  judge,  on  the  ground 
Chat  the  purpose  was  speculative,  or  from 
idle  curiosity,  was  reached  in  Randoiph 
V.  The  State  (1886).  82  Ala.  527,  529. 
The  relators  were  abstracters  and  de- 
sired to  abstract  all  the  titles  to  real 
estate  in  the  county,  claiming  a  right  so 
to  do  under  section  698  of  the  Code  of 
1876  (Code  of  1887,  chap.  5,  p.  235)— 
**  791.  (698.)  The  records  of  the  office 
f  of  the  judge  of  probate]  must  be  free 
for  the  examination  of  all  persons,  when 
not  in  use  by  the  judge."  The  same 
chapter  also  provides — "  789.  (695.)  It 
is  the  duty  of  the  judge  of  probate, — 7. 
On  application  of  any  person,  and  the 
payment  or  tender  of  the  lawful  fees,  to 
give  transcripts  of  any  paper,  or  record, 
required  to  be  kept  in  his  office,  proj>erly 
certified." 

In  deciding  this  case  of  Randolph  v. 
The  Statey  the  Court  felt  bound  to  limit 
their  previous  decisions  in  Brewer  v. 
Watson  (1882),  7 1  Ala.  299,  and  Phelan 
V.  The  State  (1884),  76  Ala.  49;  these 
decisions  related  to  other  offices,  not 
open  to  free  statutory  examinations. 
Here  the  Court  thought  it  expedient  to 
point  out  that  they  had  not  had  before 
them  the  claim  of  right  to  make  mem- 
oranda, and  said  :  "  We  must  not,  how- 
ever, be  understood  as  intending  to 
abridge  the  right,  conferred  by  statute, 
of  *free  examination,'  by  all  persons 
having  an  interest,  of  the  records  of  the 
probate  judge's  office.  Nor  will  we 
confine  this  right  to  a  mere  right  to  in- 
spect.   He  may  make  memoranda,  or 


copies,  if  he  will,  and,  to  this  end,  may 
employ  an  agent  or  attorney.  The  lim- 
itation is,  that  he  must  not  obstruct  the 
officers  in  charge  in  the  performance  of 
their  official  duties,  by  withholding  re- 
cords from  them  when  needed  for  the 
performance  of  an  official  function.  Nor 
is  this  right  of  examination  confined  to 
persons  claiming  title,  or  having  a  pres- 
ent pecuniary  interest  in  the  subject- 
matter.  It  will  embrace  all  persons 
interested,  presently  or  prospectively,  in 
the  chain  of  title,  or  nature  of  incum- 
brance, proposed  to  be  investigated. 
The  right  of  free  examination  is  the  rule, 
and  the  inhibition  of  such  privilege, 
when  the  purpose  is  speculative,  or  from 
idle  curiosity,  is  the  exception:"  82 
Ala,  529. 

'The  same  sentiments  were  expressed 
in  Buck  &*  Spencer  v.  Co//tns  (1874), 
51  Ga.  391.  In  this  State,  the  Code 
provides  (ed.  1882,  p.  9) — "  J  14,  All 
books  kept  by  any  public  officer  under 
the  laws  of  this  State,  shall  be  subject 
to  the  inspection  of  all  the  citizens  of 
this  State,  within  office  hours,  every  day, 
except  Sundays  and  holidays."  This 
was  enacted  in  1 831,  long  before  the 
days  of  abstracts  and  other  modem  con- 
veniences ;  and  the  Court  (opinion  by 
McCay,  J.,)  denied  the  right  to  make 
the  abstracts,  as  "  a  perversion  of  the 
purpose  for  which  the  books  are  kept. 
*  *  *  It  is  an  unnecessary  flaunting  of 
private  matters  before  the  public  gaze :" 
Id.  394. 

The  absence,  at  common  law,  of  any 
general  or  public  right  of  inspection  of 
public  records  [i  Greenlf.  Ev.  J^  473-5], 
was  also  made  the  foundation  of  the 
overruled  case  of  IVebber  v.  Toivnlcy 
(supra^  p.  57),  in  Michigan.  Marston, 
C.  J. :  •*  The  right  to  an  inspection,  and 
copy,  or  abstract  of,  a  public  record,  is 
not  given  indiscriminately  to  each  and 
all  who  may,  from  curiosity  or  otherwise, 
desire  the  same,  but  is  limited  to  those 
who  have  some  interest  therem.    What 
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ikat  ffiterest  mtist  be,  we    are  not  called 
TipQn,  in  the  present  case,  to  determine. 
Tbe^^KfiUkm  has  visually  arisen  where 
the  Tight  claimed  was  to  inspect,  or  ob- 
tain acopy,of  some  paxtacular  document, 
cr  those  lelating  to  a  given   transaction, 
«  title.    We  have  not  been  referred  to 
ufadtboiity  whidli  recognizes  the  right 
of  a  penoo,  ander  the  common  law,  to 
t  copy, or  abstract,  of  the  entire  records 
of  a  public  o6tice,  in  which  [as  in  this 
c^e}  he  had  no    special    interest,  the 
cbject  in  view  being  simply  pri  vaue  gain 
from  the  possession   and  xise  thereof. 
The  object  sought  \>y  the   relators  may 
be  considered  as  of  such  modem  origin 
«  not  to  have  been   contemplated,  or 
coftred,  by  the  common  law  authorities 
idsting  to  the  iBS].xM:tion  of  jmblic  re- 
coids,  and  the  reason  upon  which  those 
anborities  rest,  would  exclude  relators 
from  the  right  claimed  :"  p.  537' 

The  Coart  made  no  citations,  but  the 
iDorc  important  of  the  citations  of  coun- 
k1  may  be  found  in  one  of  them  :  Stat^ 
T.  WUIiams  (1S79),  4I  N.  J.  l^w  332; 
s.  c,  19  Amer.  Law  Rfgister  154. 

As  Wehher  v.  Tirufniey  was  decided 
aoder  tire  Act,  No.  54,  approved  March 
a6»  1875  (Laws,  p.  5 1),  it  is  only  neces- 
saiy  to  add  that  this  Act  differs  from  the 
Art  of  1889  only  in  the  words  "  registers 
cf  deeds  in  tliis  State"  throughout  the 
Act,  and  the  use  of  "  may  '*  for  "  shall " 
in  the  last  proviso. 

Ths  only  reasonable  ground  for  the 
lefosal,  by  a  servant  of  the  people,  of 
public  information  to  any  citizen,  was 
apfcned  by  Graves,  C.  J.,  in  the  Dia- 
m&nd  Match  Co.  v.  Pmi}€r$  {supra^  p. 
57 ) — "A  single  consideration  of  a  prac- 
tical nature  may  be  suggested  here. 
Granting  that  no  other  difficulties  ap- 
pear, it  seems  evident  that,  in  any  case 
where  the  claim  is  for  a  continuous  use 
«f  the  record  oliicc  and  its  public  con- 
teou,  from  day  to  day,  and  week  to 
week,  and  not  merely  for  a  single  occa- 
Jkm,  with  all  its  material  facts  defined, 


there  must  be  great,  if  not  insaperable, 
difficuhy  in  enforcing  the  claim  by  man- 
damus. The  "register  [of  deeds  of  the 
county]  has  rights  and  duties  which 
must  be  respected ;  so  the  general  public 
have  rights  as  well  as  the  claimant ;  and 
the  conditions  are  not  steadily  the  same. 
They  are  subject  to  variation.  On  every 
occasion,  each  must  act  reasonably,  and 
with  proper  regard  for  tl>e  rights  and 
duties  of  the  others.'* 

In  the  City  of  Philadelphia,  the  re- 
cords of  the  Recorder  of  Deeds  have 
been  examined  three  times,  and  those  of 
the  Register  of  Wills  and  the  Prothono- 
tary  of  the  Courts,  twice;  though  with 
much  wear  upon  the  books  for  the  time, 
still,  on  the  whole,  with  little  inconve- 
nience above  those  inseparable  from  the 
use  of  the  record  books  by  a  large  num- 
ber of  persons  at  once.  This  occurred 
chiefly  from  a  spirit  of  accommodation 
shown  after  the  decision  by  the  local 
Court  of  Common  Pleas  (No.  2)  in 
Conttn.  ex  rel.  v.  O'Dcnne/  (1SS2),  12 
W.  N.  C.  (Pa.)  291 ;  s.  c,  15  Phila.  197, 
where  the  Recorder  of  Deeds  refused  to 
a  title  insurance  company  immediate 
information  of  the  Bling  for  record  of 
every  deed  or  writin  ;  brought  into  his 
office,  on  the  ground  tliat  the  company 
used  the  information  to  issue  certificates 
of  search  in  rivalry  with  those  issued  by 
the  Recorder,  and  those  reducing  the 
aggregate  of  the  fees  paid  into  the  city 
treasury.  But  the  Court  awarded  a  per- 
emptory mandamus.  The  case  turned 
almost  entirely  upon  the  right  of  the 
title  company,  along  with  other  citizens, 
to  purchase  a  certificate  of  all  deeds 
and  writings  filed  for  record,  immedi- 
ately after  their  filing.  The  ordinary 
certificates  of  search  were  usually  three 
or  four  days  behind  the  legal  period  of 
recording. 

In  the  case  overruled  (IVMrr  v. 
Ttnun/ey,  supra^  p.  58),  Marston,  C. 
J.,  thought  that  he  expressed  some  other 
reasons  for  denying  access  to  the  records. 
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when,  conceding  to  the  relators  the  right 
to  abstract  the  entire  records  of  a  public 
office,  he  asserted  the  same  right  be* 
longed  to  all  persons,  withcmt  restrictioo 
of  residence, ''  so  that  the  result  may  be 
more  applicants  than  the  register's  office 
could  afford  room  to.  *  *  *  *  And,  as 
the  use  of  the  public  records  cannot  thus 
be  handed  over  to  the  indiscriminate  use 
of  those  not  interested  in  their  future 
in'eservation,  how  shall  the  register  pro- 
tect them  from  mutilation  ?*'  Very  much 
the  same  sort  of  language  was  used  by 
Cloyston,  C,  in  Cormack  ▼.  Wolcott 
{supra,  p.  63),  and  by  Stone,  C.  J., 
Phelan  v.  The  State  (1884),  76  Ala. 

49,51. 

But  such  reasons  are  obviously  so  in 
theory  only,  and  were  practically  an- 
swered in  (he  principal  case :  (mpra,  p. 
59),  as  well  as  in  The  People  ex  reL  v, 
Richards  (1885),  99  N.  Y.  620,  where 
the  register  set  up  that  he  had  given 
accommodation  to  three  employes  of  the 
title  company,  and  had  no  room  for 
more.  The  statute  of  that  State  provides 
that  such  records  shall  '*  at  all  proper 
times  be  open  for  the  inspecticn  of  any 
person  paying  the  fees  allowed  by  law  '* 
(chap.  410,  Act  July  l,  1882,  {  1759 ; 
also  22  »742,  1747  »nd  1751).  The 
Court  sustained  the  refusal,  saying: 
**  He  must  transact  the  current  business 
of  the  office,  and  allow  all  persons  rea- 
sonable facilities  to  exercise  their  rights 
in  his  office.  *  *  He  must  have  some 
right  to  say  how  many  persons  the 
relator  could  send  there,  to  work  at  one 
time  :**  Earl,  J.,  p.  623. 

Commenting  upon  the  Act  of  1882, 
Daniels,  J.,  declared  that  "  The  obli- 
gation imposed  upon  the  register,  to 
permit  the  books,  records,  and  maps  of 
the  office  to  be  examined,  is  absolute  in 
its  character.  ♦  ♦  ♦  ♦  The  duty  imposed 
upon  him,  in  this  respect,  is  entirely 
ministerial,  and  its  observance  may  be 
lawfully  required  through  the  instru* 
mentality  of  the  writ  of  mandamus,  *  ^ 


It  is  not  his  duty  to  permit  the  office  to 
be  thronged  needlessly  with  persons 
examining  its  books  or  papers,  but  it  is 
his  duty  to  regulate,  govern  and  control 
his  office  in  such  a  manner  as  to  permit 
the  statutory  advantages  to  be  enjoyed 
by  other  persons  not  employed  by  him 
as  largely  and  extensively  as  that  con- 
sistently can  be  done.  He  has  no  prop- 
erty in  these  books  or  papers,  but  is  then: 
mere  custodian,  whose  duty  it  is  securely 
to  preserve  and  maintain  them  for  the 
benefit,  advantage  and  convenience  of 
the  public.  And,  in  the  exereise  of  his 
discretion,  it  should  undoubtedly  be  done 
with  a  view  to  securing  these  ends.  It 
cannot  be  made  the  pretense  or  excuse 
for  the  arbitrary  exclusion  of  any  person 
fix>m  his  office,  whose  duties  require 
their  services  there.  What  the  law  ex- 
pects and  requires  from  him  is  the  exer- 
cise of  an  unbiased  and  impartial  judg- 
ment, by  which  all  persons  resorting  to 
the  office,  under  legal  authority,  and 
conducting  themselves  in  an  orderly 
manner,  shall  be  seciured  their  lawful 
rights  and  privileges,  and  that  a  corpor- 
ation formed  in  the  manner  in  which  the 
relator  has  been  shall  be  permitted  to 
obtain  all  the  information,  either  by 
searehes,  abstracts,  or  copies,  that  the 
law  has  entitled  it  to  obtain :"  People 
ex  rel.  v.  ReUly  (1886),  45  Hun  (N.  Y.) 

429,434. 

The  objection  arising  from  a  reason- 
able use  of  the  public  records  by  a 
number  of  citizens,  was  thus  effectually 
answered  in  a  case  of  a  mere  citizen 
and  the  records  of  a  street  commissioner^ 
by  Barnard,  J.,  in  The  People  v.  Cor- 
nell (1866),  47  Barb.  (N.  Y.)  329, 334: 
"  It  would  be  very  inconvenient  to  allow 
every  citizen  that  chooses  so  to  do,  to 
come  into  the  office  and  inspect  docu- 
ments, and  make  copies  of  them ;  and 
it  is  suggested  that  if  they  be  allowed 
so  to  do,  larger  accommodations  and 
larger  clerical  force  would  be  required. 
I  do  not  understand  that  there  is  aqy 
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Toyaenoas  difficulty  In  procnring  larger 
accommodatiofis  and  more  clerical  force, 
i!  tbat  should  be  found  necessary.     Bnt 
this  is  a   mere   anticipated  difficulty, 
-vbkb  I  appiehend  will  not  practically 
occur.   If  it  should  occur,  I  see  no  diffi- 
^      csltj  in  providing  means  to  remoTe  it." 
Contrary  to  a  r^ht  of  reasonable  use 
of  the  pobtic  records,  is  Bean  v.  ne 
Peppk  (1883),  7  Col.  200,    The  claim 
<d  right  to  abstract  the  entire  records  of 
a  ttsmty  was  denied,  though  no  aid  was 
required  from  the  recorder ;  "  for  he  is 
charged  by  statute  with  the  safd  keeping 
and  preservation  of  the  records,  and  is 
r^pGOsible  for  their  truthfulness,  and 
freedom  from  mutilaiion  :*'    Helm,  J., 
p.  201.     Not  that  the  Court  insinuated 
either  generic  or  individual  traits  of  mu- 
tibtion,  l^cause  the  opinion  proceeds : 
•*  We  think  the  business  of  relators  [who 
Tere  abstracters}  should  be  treated  as 
■ny  other  Intimate  [sic]  private  enter- 
prise.   There  b  no  law  to  prevent  the 
clerk  aiding  them,  if  he  chooses  so  to 
do.  either  grads,  or  for  a  stipulated  com- 
pcttsstion ;  provided  he  does  not  neglect 
his  official  duties.     But  the  Court  should 
not,  by  mandamus,  compel  him  to  do 
this  against  his  will :"   p.  202.     This  is 
the  same  sort  of  argument  ?o  well  an- 
swered by  the  Scripture  quotation  in  the 
prindpal  case  (p.  58,  supra). 

This  decision,  however,  U  based  upon 
the  interpretation  of  the  General  Slat- 
utes  of  the  Slate  (chap,   xxiii,  p.  285, 
ed.  1883),  which  provide — *'Sec.  667. 
EifCfy    sheriff,    county    clerk,    county 
treasurer  and  county  judge,  shall  keep 
bis  office  at  the  county  seat  of  his  coun- 
ty, and  in  the  office  provided  by  the 
conmy,  if  any  such  place  has  been  pro- 
vided;   and    ii   there   be  rone  estab- 
IbM,  then  at  such   place  as  shall  be 
iied  bf  special  provision  of  law ;  or, 
a  there  be  no  such    provision,  then  at 
Jech  place  as  the  board  of  county  com- 
nnoners  shall  direct ;   and  they  shall 
cacft  keep  the  same  open  during  the 


usual  business  hours  of  each  day,  Sun- 
days and  legal  holidays  excepted,  and 
all  books  and  papers  required  to  be  in 
thdr  office,  shall  be  open  for  the  exam- 
ination of  any  person ;  and  if  any  per- 
son, or  officer,  shall  neglect  to  comply 
with  the  provisions  of  this  section,  he 
shall  forfeit,  for  each  day  he  so  neglects, 
the  sum  of  five  dollars." 

The  Court  said—"  We  feel  confident 
that  an  examination  of  the  statute  is 
proper,  with  the  view  of  determining 
whether  or  not  the  Legislature  intended 
to  grant  the  privilege  here  claimed." 
And  after  stating  fear  for  the  integrity 
of  the  records,  **  We  are  of  opinion  that 
the  statute  in  question  was  not  designed 
to  allow  individuals  who  wish  to  ab- 
stract the  entire  records^  for  future 
profit  in  their  private  business,  the  priv- 
ilege of  usiog  continuously  the  public 
property,  and  of  monopolizing,  fh>m 
day  to  day,  for  months  and  years,  a 
portion  of  the  time  and  attention  of  a 
public  officer,  against  his  will,  and 
without  recompense.  In  support  of  the 
foregoing  reasons  and  conclusions,  see 
Buck  V.  Collins  {supra,  p.  64),  and 
Webber  v.  TownUy  (supra^  p.  58),"— 
pp.  200,  202. 

The  same  sentiments  were  expressed 
by  Haines,  J.,  in  deciding  Fleming  v. 
Clerk  of  Hudson  County  (1863),  30  N. 
J.  Law  280,  281 ;  but  this  was  in  the 
Supreme  Court,  and  the  Court  of  Errors 
and  Appeals  ruled  the  other  way  m 
Lum  V.  McCarty  (supra ,  p.  60). 

The  same  unnecessary  fears  for  the 
safety  of  records  inspected  '*  under  the 
watchful  observation  of  the  clerk," 
without  paying  the  fees  prescribed  in 
the  Code,  were  expressed  in  Buck  <Sr* 
Spencer  V.  Collins  (supra  p.  64).  In 
that  State  (Georgia),  Section  3695  of 
the  Code  (ed.  1882,  p.  949),  prescribes 
the  fees  for  "  exemplification  of  record 
*  *  *  for  ins]^ction  of  books,  when 
thcur  [the  clerks  of  the  Superior  Courts] 
service  is  required,  *  *  *  for  examination 
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of  record  and  abstract  *  ♦  .'*  This  part 
of  the  fee  bill,  <*  by  implication,  permits 
any  citizen  to  make  an  inspection,  with- 
out fee,  if  he  does  not  require  the 
clerk's  aid :  *  *  *  All  laws  are  to  be 
reasonably  construed,  in  view  of  the 
object  of  them,  and  in  view  of  other 
laws.  The  object  of  this  permisnon  to 
inspect,  without  fee,  if  no  aid  is  re- 
quired from  the  clerk,  is  plain.  It  is 
contemplated  that  lawyers,  public  efli- 
cers  and  persons  familiar  with  the  books, 
by  having  frequent  occasion  to  use 
them,  may  not  need  the  clerk's  assist- 
ance for  the  purpose.  And,  by  impli- 
cation, this  permission  contemplates 
that  the  clerk  shall,  in  such  cases,  make 
no  charge  for  simply  standii^  by  and 
noticing  that  no  improper  interference 
with  the  record  is  had.  But  there  is 
nothing  in  this  implication  (and  that  is 
all  it  is,  at  best)  whidi  authorizes  the 
clerk  to  permit  even  an  inspection,  ex- 
cept in  his  OMm  presence,  or  in  the 
presence  of  his  sworn  deputy.  He  is 
required  [Code,  ed.  1882,  p.  68],  sec- 
tion 267  [9],  "To  keep  all  the  books, 
papers,  dockets  and  records,  belonging 
to  their  [his]  office,  with  care  and  se- 
curity, *«♦*."  He  r<mif<7/ do  this| 
if  any  person  may  handle  or  inspect 
them,  otberwbe  than  under  his  own 
eye.  In  our  judgment,  any  clerk  would 
be  guilty  of  a  failure  in  his  official  du- 
ties, should  be  permit  any  person,  if 
only  fur  a  minute  [sic],  though  he  might 
be  familiar  with  the  books,  and  be  able 
to  examine  them  without  the  clerk's 
aid,  to  have  the  custody  of  the  books 
and  papers  of  his  office.  ♦  *  *  It  is  a 
perversion  of  the  right  of  inspectioD, 


evidently  intended  to  provide  for  exam- 
inations from  time  to  time,  as  the  ordi- 
nary occasions  and  business  of  men  may 
require,  to  make  a  business  of  it.  The 
law  might  well,  in  view  of  the  ordinary^ 
wants  of  the  people,  permit  an  inspec- 
tion of  the  books,  when  no  aid  is  re- 
quired fiom  the  clerk,  without  a  fee.  It 
is  but  a  slight  hindrance  to  him  in  his 
duties  to  keep  his  eye  on  the  few  citi^ 
zens  who  visit  his  office  for  such  pur- 
poses, and  if  he  has  only  to  stand  by  as 
a  sentinel  to  prevent  fraud  or  spoliation,, 
for  a  minute  or  two,  it  is  but  a  small 
matter,  and  naay  well  be  without  a  fee. 
But  the  law  never  contemplated  that 
any  person  would  make  a  business  of 
it — spend  Avfs  and  weeks  in  the  office 
engaged  in  an  occupation  which,  in  our 
judgment,  cannot  lawfully  be  carried  on 
except  under  the  immediate  observatioa 
of  the  clerk.  Fees  are  given  for  tack 
inspection^  each  abstract.  The  law  has 
in  view  the  inspection  of  one  chain  of 
title — the  status  of  one  man — and  fixes 
a  fee  for  that :"  51  Ga.  395, 396. 

When  Bean  v.  People  was  cited  to 
the  Wisconsin  Court,  in  Hanson  v. 
£ichstaedtf  a  distinction  was  suggested 
by  Cassoday,  J.  (69  Wis.  541-2),  based 
upon  the  fee  bill  of  the  several  clerks 
and  recorders  (Gen.  Stat.  Colorado,  p. 
268,  Sec.  584) ;  hence,  the  abstracting 
of  the  entire  records,  if  permitted 
would  compel  the  recorder  "to  aid 
in  building  up  a  rival  establishment, 
which  would  necessarily  reduce  the 
emoluments  of  hb  office,  and  without 
any  statute,  in  terms,  requiring  him  to 
do  so :''  Id.  69  Wis.  542. 

John  B.  Uhle. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Agency. 

Authority  to  sell  goods  does  not,  of  itself  and  alone,  apparently 
give  to  the  agent  authority  to  collect  the  price  of  such  goods.  Kane 
v.  Baritow,  S.  Ct.  Kan.,  Nov.  9,  1889. 

Animals. 

CattU  running  at  large  on  a  range,  which  is  common  pasturage 
for  everybody,  are  in  the  actual  possession  of  no  one,  and  the  con- 
structive possession  accompanies  the  title.  Budd  v.  Power ^  S.  Ct. 
Mont.,  Oct.  5,  1889. 

Banks  and  Banking. 

Exemption  of  national  bank  from  suit  in  State  courts,  except  in  the 
county  or  city  where  it  is  located,  may  be  waived  by  the  bank,  and 
it  cannot,  after  submitting  to  trial  in  another  county,  raise  the 
question  of  jurisdiction  and  claim  the  statutory  immunity,  on  writ 
of  error  to  the  State  supreme  court.  First  Nat,  Bank  of  Charlotte 
V.  Morgan,  8.  Ct.  U.  S.,  Nov.  11,  1889. 

Bills  and  Notes. 

Indorser  may  maintain  an  action  against  the  maker  of  a  promis- 
sory note  for  the  amount  paid  to  take  up  such  note,  and  the  maker 
cannot  defend  on  the  ground  that  the  payment  was  made  without 
proper  demand  and  notice  ;  as  these  are  for  the  benefit  of  the  in- 
dorser. he  may  waive  any  defects  therein.  Stanley  \.  McElrath,  S. 
Ct  Cal.,  Nov.  27,  1889. 

Substitution  of  new  note,  made  by  an  indorser  for  the  original 
note,  after  it  had  been  dislionored  by  the  maker,  the  new  note  bsing 
given  and  accepted  in  full  payment  of  the  other,  is  such  a  payment 
of  the  latter  as  will  entitle  the  indorser  to  maintain  an  action  upon 
it  against  the  maker.     Id,    * 

Chattel  Mortgages. 

Mortgagee  of  a  chattel  may  purchase  at  a  sale  under  the  mortgage^ 
but  the  burden  is  upon  him  to  show  the  fairness  of  his  own  ssde* 
Wygalx,  Bigelow,  S.  Ct.  Kan.,  Nov.  9,  1889. 

Corporations. 

Misappropriation  of  corporate  funds  was  constituted  where  the 
trastees  of  a  society,  incorporated  without  capital  stock  **for  the 
purpose  of  promoting  the  cause  of  temperance,"  under  a  statute 
proriding  for  the  incorporation  of  **  religious,  social,  benevolent 
and  learned  associations,"  passed  a  resolution  to  sell  the  property 
of  the  society,  pay  off  some  outstanding  indebtedness,  and  **  pur- 
chase other  cheaper  property  suitable  for  the  uses  and  purposes  of 
the  association  " ;  a  sale  was  made,  under  an  order  of  court,  and 
subsequently  a  portion  of  the  proceeds  was  divided  among  a  part 
of  the  members,  including  the  trustees,  pursuant  to  a  motion  **that 
the  association  donate  to  each  member  in  good  standing  the  sum  of 
J1500,  for  past  ser\dces,  on  signing  a  receipt  for  the  same, "  no  serv- 
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ices  having  been  rendered  by  the  persons  receiving  this  money,  other 
than  being  good  and  efficient  members  of  the  organization  ;  and  any 
member  not  a  party  to  the  transaction  could  maintain  an  action  to 
compel  restitution.  Ashion  v.  Dashaway  Asso,,  S.  Ct.  Cal.,  Nov. 
22,  1889. 

Misappropriation  of  stock  by  the  attorney  in  fact  of  a  stockholder, 
"who  presents  the  certificate  with  a  power  of  attorney  giving  him 
full  authority  to  deal  with  the  stock,  and  thereupon  obtains  a  new 
certificate  in  his  own  name,  the  officers  being  ignorant  of  any  fraud- 
ulent intention  on  his  part,  will  not  render  the  corporation  liable 
for  the  conversion  of  the  stock  ;  and  it  makes  no  difference  that  the 
attorney  was  a  director  of  the  corporation,  nor  that  the  certificate 
of  stock  was  not  indorsed  by  the  owner.  Tafft  v.  Presidio  &  Ferries 
^.  R.  Co,,  S.  Ct.  Cal.,  Oct.  30,  1889. 

Damages. 

Expected  profits  are  not  a  proper  element  of  damages  in  an  action 
for  false  representations,  used  as  an  inducement  to  the  purchase  of 
mining  stock  ;  recovery  can  be  had  only  for  the  actual  loss  sustained. 
Smith  V.  Bolles,  S.  Ct.  U.  S.,  Nov.  11,  1889. 

Liquidated  damages  will  be  changed  by  the  waiver  of  complete,  and 
the  acceptance  of  part  performance,  of  an  entire  contract,  into  a  pen- 
alty, which  will  entitle  the  party  injured  to  recover  only  for  the 
damages  actually  sustained  through  a  partial  breach  of  the  contract. 
Wibaux  V.  Gzinnetl Live-Stock  Co.,  S.  Ct.  Mont.,  Oct.  5,  1889. 

Eminent  Domain. 

Municipal  corporation,  whose  charter  contains  no  provision  by 
which  private  property  can  be  taken  for  a  public  use,  has  no  power 
to  open  a  street  through  private  lands,  and  where  such  power  is 
conferred  by  the  Legislature,  provision  must  be  also  made  for  means 
by  which  the  owner  can  have  his  damages  assessed  by  an  impartial 
tribunal,  and  on  his  own  motion  obtain  the  compensation  to  which 
he  is  entitled  ;  otherwise  he  may  resist  the  initial  attempt  to  divest 
him  of  his  title,  and  will  be  sustained  by  the  courts.  State  v.  City 
€f  Perth  Ambcy,  S.  Ct.  N.  J.,  Nov.  8,  1889. 

Gifts. 

Receipt  in  full  for  a  bond  given  by  a  daughter  to  her  father,  paj-- 
able  to  his  estate  one  year  after  his  death,  was  found  amon^  his 
papers  by  his  executor ;  the  receipt  being  dated  eight  years  prior  to 
the  father's  death  ;  there  having  been  no  delivery  of  the  receipt,  the 
daughter  was  liable  upon  the  bond,  fustice  v.  fustians  Ex'rs,  Ct. 
Ch.  N.J.,  Nov.  16,  1889. 

Satisfaction  of  mortage  by  a  father,  payment  of  which  had  been 
assumed  by  his  son,  such  satisfaction  being  entered  of  record  two 
months  before  the  father  had  executed  his  will,  but  no  consideration 
having  been  paid  by  the  son,  will  operate  to  discharge  the  son's 
liability,  which  cannot  be  reasserted  after  the  death  of  the  father,  in 
the  absence  of  proof  of  mental  incapacity,  fraud  or  undue  influ- 
ence.   Jd. 
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Husband  and  Wife. 

Taxes  on  wife^s  real  estate^  'which  is  occupied  by  both  as  a  home- 
stead, do  not  constitute  a  personal  liability  of  the  husband.  Rich- 
cjdsv.  Tati^,  S.  Ct.  Kan.,  Nov.  9,  1889. 

Judgments. 

Enforcement  of  confessed  judgment^  which  has  been  entered  without 
a  substantial  compliance  with  the  statute  authorizing  such  entry, 
may  be  enjoined  upon  principles  of  equity,  at  the  suit  of  a  third 
party  prejudiced  by  such  judgment.  Schuster  v.  Rader^  S.  Ct.  Colo. ,. 
Nov.  I,  1889. 

Jurisdiction. 

Forgery  of  notes ^  payable  at  a  national  bank  and  made  by  officersr 
of  the  t^k  for  the  purpose  of  deceiving  the  examiner  appointed 
imder  the  United  States  national  banking  laws,  is  not  an  offense 
which  is  triable  exclusively  in  the  Federal  courts,  but  may  be  tried 
by  the  courts  of  the  State  where  the  crime  is  committed.  Cross  v. 
StaU  of  North  Carolina,  S.  Ct.  U.  S.,  Nov.  11,  1889. 

Mortgages. 

Mortgage  upon  homestead  and  other  real  estate  entitles  the  mort- 
gagor, as  against  the  mortgagee  and  all  other  creditors  and  lien- 
bolders  whose  rights  are  not  prior  or  superior  to  those  of  the  mort- 
gagee, to  require  in  foreclosure  proceedings  that,  before  the  home- 
st^  shall  be  resorted  to  for  the  purpose  of  satisfying  the  mortgage 
debt,  all  the  other  mortgaged  property  shall  first  6e  exhaust^. 
Frick  Co.  v.  Ketels,  S.  Ct.  Kan.,  Nov.  9,  1889. 

Negligence. 

Contributory  jugligence  is  not  chargeable  to  a  pedestrian  who,  be- 
ing aware  of  defects  in  a  sidewalk,  abandons  it  for  the  roadway,  and 
it  is  therefore  erroneous,  in  charging  a  jury  who  are  engaged  in  the 
trial  of  an  action  against  a  borough  to  recover  damages  for  injuries 
sustained  by  a  foot  passenger  by  falling  from  such  a  defective  walk» 
for  the  Court  to  say  that  the  roadway  was  not  intended  for  foot  pas- 
sengers.    Borough  of  Sandy  Lake  v.  Porker,  S.  Ct.  Pa.,  Nov.  4,  1889. 

Contributory  negligence  will  be  charged  to  one  who,  by  the  invita- 
tion of  another,  and  not  for  compensation,  rode  with  the  latter  in 
his  wagon,  knowing  the  locality  well  and  knowing  also  that  they 
were  approaching  a  railroad  crossing  where  a  train  was  about  due, 
but  who  sat  with  his  back  to  the  driver,  as  they  approached  the 
crossing  at  a  fast  trot,  and,  though  he  might  have  seen  the  danger,, 
did  not  look,  or  warn  the  driver,  or  ask  him  to  stop  and  listen,  or 
take  any  precaution  whatever ;  but  the  negligence  of  the  driver 
cannot  be  imputed  to  the  passenger.  Dean  v.  Pennsylvania  R,  R. 
Co.,  S.  Ct.  Pa..  Nov.  II,  1889. 

Post  Office. 

Payments  for  expediting  mail  service,  made  under  a  mistake  of  the 
Post  Office  Department  as  to  the  additional  number  of  men  and 
animals  r'^quired,  and  in  ignorance  that  none  were  employed,  may 
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be  recovered  back  by  the  United  States  Government  from  the  con- 
tractors.    U,  S,  V.  Barlow,  S.  Ct.  U.  S.,  Dec.  2,  1889. 

Public  Lands. 

Military  land  warrant,  when  located,  vests  the  title  at  once  in  the 
holder'and  locator,  and  is  payment  for  the  land  ;  having  located  the 
eame  and  received  the  usual  certificate,  the  locator  may  at  once  sell 
and  convey  the  land,  and  a  patent  subsequently  issued  will  inure 
to  the  benefit  of  the  grantee.  Stinson  v.  Geer,  S.  Ct.  Kan.,  Nov.  9. 
1889. 

Railroads. 

Condition  on  return  ticket,  requiring  it  to  be  stamped  and  signed 
at  the  place  of  destination  before  it  will  be  received  for  return  passage, 
is  binding  upon  the  passenger  presenting  it,  and  it  is  immaterial 
that  he  failed  to  read  the  condition  ;  nor  does  it  alter  his  position 
that  the  baggageman  punched  the  ticket  and  the  gateman  admitted 
him  to  the  train,  both  without  objection,  when  the  ticket  expresslj' 
provided  that  no  employe  of  the  railroad  was  authorized  to  waive 
any  condition  of  the  contract.  Boy  Ian  v.  Hot  Springs  R,  R,  Co.,  S. 
Ct.  U.  S.,  Nov.  II,  1889. 

Coupon  ticket,  sold  by  a  railroad  company  over  its  own  and  con- 
necting lines,  which  contains  a  condition,  referred  to  in  each  coupon, 
that  the  company,  in  issuing  tlie  ticket,  acted  for  itself  over  its  own 
line,  and  as  agent  of  the  connecting  lines,  but  assumed  no  respon- 
sibility beyond  its  own  line,  does  not  render  the  company  issuing 
the  ticket  liable  for  injuries  sustained  by  the  holder  while  riding 
over  one  of  the  connecting  lines.  Kerigan  v.  Southern  Pclc,  R,  R, 
Co.,  S.Ct.  Cal.,  Nov.  22,  1889. 

Removal  of  Causes. 

Local  prejudice,  as  a  ground  for  removal,  can  be  sustained  only 
when  all  the  necessary  parties  to  the  action  on  one  side  are  citizens 
of  the  State  where  suit  is  brought,  and  all  on  the  other  side  are  citi- 
zens of  other  States,  and  such  citizenship  must  exist  when  the  action 
yis  commenced,  as  well  as  when  the  petition  for  removal  is  filed. 
Young  v.  Ewart,  S.  Ct.  U.  S.,  Dec.  2,  1889. 

Wills. 

Contingent  remainders  are  created  by  a  will,  in  which  the  testator 
leaves  part  of  his  estate  in  trust  for  his  daughters  during  their  life- 
time, giving  them  the  income  only,  and  provides  that  upon  their 
death  the  estate  shall  descend  to  and  become  the  property  of  their 
child  or  children  respectively,  his,  her  or  their  heirs,  absolutely, 
with  limitations  over  in  case  of  the  death  of  either  of  his  said  daugh- 
ters without  a  child  or  children,  or  descendants  of  the  same,  living, 
but  upon  the  death  of  the  daughters,  the  respective  remainders  will 
become  vested.    Larmourv.  Rich,  Ct.  App.  Md.,  Nov.  15,  1889. 

Devise  to  wife  of  one-half  * '  of  all  my  property  of  which  I  may  die 
possessed,' '  the  remaining  one-half  to  go  to  his  children,  gives  the 
wife  one-half  of  the  testator's  moiety  in  their  community  property. 
Oilmore's  Estate,  S.  Ct.  Cal.,  Nov.  21,  1889. 

JAMIBS  C.  Skllers. 
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EQUITABLE  EASEMENTS. 

The  term  **  equitable  easements  "  indicates  a  class  of  prop- 
erty rights,  analogous  to  legal  easements,  but  by  reason  of 
dlher  informality  in  their  creation,  or  the  absence  of  privity  of 
contract  or  estate,  not  enforceable  in  a  court  of  law. 

In  considering  the  distinction  between  legal  and  equitable 
easements,  it  is  to  be  observed  that,  in  most  cases,  particularly 
those  which  relate  to  real  property,  courts  of  equity  have 
generally  endeavored  that  their  decisions  should  bear  the 
strictest  possible  analogy  to  the  decisions  of  courts  of  law  in 
cases  of  a  similar  or  corresponding  impression.  *  In  relation  to 
estates  and  rights  in  lands,  there  scarcely  is  a  rule  of  law  or 
equity  of  a  more  ancient  origin,  or  which  admits  of  fewer  ex- 
ceptions, than  the  rule  that  equity  follows  the  law,  Co.  Lit.  L.  3, 
C  8,  sec.  504,  n.  16;     Gushing  v.  Blake ,  (1879),  3  Stew.  Eq. 

(N.J.)-69S. 

An  easement  is  a  right  without  profit,  in  the  land  of  another. 
A  profit  a  prendre,  is  a  right  to  take  or  sever  something  valu- 
able from  the  land  of  another ;  and  this  distinguishes  it  from 
easements,  which  are  rights  merely  to  use,  or  interfere  with  the 
enjoyment  of  another*s  property.  In  the  case  of  an  easement 
there  must  be  both  a  dominant  and  a  servient  tenement.  The 
benefit  must  be  private,  irrevocable,  and  unattended  with  direct 
tangible  profit  The  burden  must  be  imposed  upon  corporeal 
property,  not  upon  the  person  of  the  owner,  and  must  be  either 
positively,  or  consequentially,  injurious  to  its  enjoyment. 
Incident  to  its  existence,  are  the  right  of  the  owner  of  the 
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servient  tenement  to  use  the  locus  in  quo^  in  every  respect  not 
interfering  with  the  easement,  and  the  duty  of  the  owner  of 
the  dominant  tenement  to  repair  and  amend.  Such  easements 
are  acquired  by  grant,  by  prescription,  and  in  rare  cases  of 
necessity,  by  implication  of  law. 

In  the  case  of  easements  created  by  covenant,  or  reserva- 
tion, the  distinction  between  legal  and  equitable  easements  is 
not  always  observed.  To  constitute  a  grant  of  an  easement  at 
law,  it  is  not  necessary  that  the  word  "  grant "  should  be  used 
in  the  deed  ;  it  is  sufficient  if  the  intention  to  grant  be  mani- 
fested. An  easement  cannot  strictly  be  made  the  subject  either 
of  exception  or  reservation  in  a  deed  of  conveyance  of  land, 
for  it  is  neither  parcel  of  the  land  granted,  nor  does  it  issue 
out  of  the  land.  If,  therefore,  an  easement  be  incorrectly 
reserved  to  the  grantor,  or  excepted  from  the  land  conveyed^ 
the  reservation  or  exception  operates  as  a  grant  of  a  newly 
created  easement  by  the  grantee  of  the  land  to  the  grantor. 
Grodd.  Eas'mt.  io8.  So,  an  agreement  under  seal,  for  the  use 
of  a  way,  or  of  the  water  of  a  stream  for  the  purposes  of  irri- 
gation, will  be  construed  as  a  grant  of  an  easement,  and  not 
merely  as  a  covenant :  Lord  Mountjofs  case  (i  584),  Moo.  174 ; 
Holms  V.  Seller  {16^2),  3  Lev.  305  ;  Northan  v.  Hurley  (1853), 
I  E.  &  B.  665^  s.  c.  22  L.  J.  Q.  B.  183.  This  subject  is  dis- 
cussed in  a  recent  case  in  Massachusetts,  Hogan  v.  Barry 
(1887),  143  Mass.  538.  It  was  an  action  of  tort,  for  interfering 
with  an  easement,  which  the  plaintiff  claimed  by  virtue  of  the 
following  words,  inserted  after  the  description,  and  before  the 
habendum,  in  the  conveyance  to  him : 

«  And  said  grantors  agree  that  no  building  shall  be  erected  on  said  lot  next  east 
of  said  granted  premises,  nearer  to  the  west  line  of  said  lot  than  tour  feet,  being 
the  east  line  of  the  premises  hereby  conveyed.*' 

The  grantor  owned  the  adjoining  land  referred  to  and  sub- 
sequently conveyed  it  to  the  defendant.  The  learned  judge 
said: 

<<  If  the  seeming  covenant  is  for  a  present  enjoyment  of  a  nature  recognized  by 
the  law  as  capable  of  being  conveyed  and  made  an  easement ; — capable,  that  is  to 
say,  of  being  treated  as  Kjus  in  rem^  and  as  not  merely  the  subject  of  a  personal 
undertaking ; — and  if  the  deed  discloses  that  the  covenant  is  for  the  benefit  of 
adjoining  land  conveyed  at  the  same  time,  the  covenant  must  be  construed  as  a 
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gnot,  and  in  the  langaage  of  Plowden,  308,  *  the  phrase  of  speech  amounts  to  the 
e&ct  to  vest  a  present  property  in  you.'  An  easement  *  will  he  created  and 
tttached '  to  the  land  conveyed,  and  will  pass  with  it,  to  assigns,  whether  men> 
tkmed  in  the  grant  or  not :  "     Nor  cross  ▼.  James  (1885),  140  Mass.  188. 

Over  easements  of  this  class,  courts  of  law  and  of  equity 
exercise  concurrent  jurisdiction.  An  action  for  damages  will 
lie,  or  after  the  establishment  of  the  legal  right  and  the  fact  of 
its  violation,  the  complainant  will  be  entitled  to  a  permanent 
injunction,  to  prevent  the  recurrence  of  the  wrong,  unless  there 
be  something  special  in  the  circumstances  of  the  case. 

An  equitable  easement  is  a  right  without  profit  which  the 
owner  of  land  has  acquired  by  contract,  or  estoppel,  to  restrict, 
or  regulate,  for  the  benefit  of  his  own  property,  the  use  and 
QDJoyment  of  the  land  of  another :  Whitney  v.  Union  Ry,  Co, 
(1858),  II  Gray,  (Mass.)  359.  These  rights,  as  well  as  the 
remedies  for  their  enforcement,  are  purely  equitable,  and,  as 
has  been  said,  owing  either  to  the  informality  of  the  agree- 
ment, or  the  relative  situation  of  the  parties,  cannot  be  recog- 
nized in  a  court  of  law. 

In  their  nature,  easements  of  this  class  must  be  restrictive  of 
the  ordinary  proprietary  rights,  but  their  exact  scope  it  is 
difficult  to  define.  In  the  most  usual  cases,  they  either  pro- 
hibit, or  regulate,  the  erection  of  buildings,  or  prescribe  the 
purposes  for  which  real  property  shall  or  shall  not  be  used: 
Coles  V.  Sinis  (1854),  5  De  G.  M.  &  G.  I.;  Western  v.  Macder- 
mott{iS66\  L.  R.  i  Eq.  499.  Thus,  courts  of  equity  will 
restrain  the  erection  of  houses  on  land  agreed  to  be  kept  open 
as  a  park  :  //il/s  v.  i////^r  (1832),  3  Paige  (N.  Y.)  254 ;  Lenning 
V.  Tlu  Ocean  City  Ass'n  ( 1 886),  1 4  Stew.  Eq.  (N.  J.)  606 ;  the  erec- 
tion of  buildings  above  a  designated  height :  Jeffries  v. 
Jeffries  (1875),  117  Mass.  184  ;  Clark  v.  Martin  (1865),  49  Pa. 
289;  interference  with  prospect,  by  projection  of  a  structure 
bej^ond  a  specified  line  :  Jenks  v,  Wi//iams  (18^4),  115  Mass. 
217;  win  enforce  compliance  with  a  uniform  building  plan: 

Trustees  0/  Columbia  College  v.  Lynch  {liyy),  70  N.  Y.  440 ; 
will  protect  the  right  of  passage,  light  and  air,  in  an  open 
court:  Salisbury  v.  Andrews  (1880),  128  Mass.  336;  will 
enforce  a  covenant  against  certain  employments  on  the  granted 
premises:     Whitney  v.  Union  Ry.  Co.  (1858),  1 1  Gray,  (Mass.) 
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359 ;  Rolls  v.  Miller  (1884),  L.  R.  27  Ch.  D.  71  ;  Richards  v. 
Revitt  (1877),  L.  R.  7  Ch.  D.  224 ;  Portman  v.  //"<?/«/  Hospital 
Ass'n  M.  R.  Dec.  i,  1879,  27  Ch.  D.  81  n ;  or  even  against 
nuisances  in  general :  Barrow  v.  Richard {\  840),  8  Paige,  (N.  Y.) 
351.  In  short,  the  doctrine  has  been  laid  down,  that  any 
restriction  in  the  manner  of  using  land  granted,  beneficial  to 
adjacent  land  of  the  grantor,  not  contrary  to  public  policy, 
may  be  enforced  in  equity  against  the  grantee,  or  his  assigns 
with  notice  :  Whitney  v.  Union  Ry.  Ci?.(i858),  1 1  Gray,  (Mass.) 
359.  In  the  absence  of  a  legal  remedy,  relief  is  granted  in 
equity,  to  give  effect  to  the  intention  of  the  parties  to  the 
agreement. 

METHODS  OF  CREATING  EQUITABLE  EASEMENTS. 

The  principal  difference  between  a  legal  and  an  equitable 
easement,  is  in  the  method  of  its  creation,  and  the  circum- 
stances under  which  the  right  can  be  enforced. 

Equitable  easements  are  in  general  created  upon  the  divis- 
ion and  conveyances  in  severalty  of  an  entire  tract  to  different 
grantees,  and  may  be  by  reservation,  by  condition  annexed  to 
the  grant,  by  covenant  or  by  informal  agreement :  Trustees  of 
Columbia  College  v.  Lynch  (1877),  70  N.  Y.  445. 

By  Covenant  or  Reservation. — The  enforcement  in  equity,  of 
easements  created  by  covenant,  or  reservation,  extends  to  cases 
where  the  covenant  does  not  run  with  the  land  so  as  to  be  en- 
forceable at  law.  This  has  been  settled  only  after  some  con- 
flict of  authority.  In  Keppellv.  Bailey  (1834),  2  M.  &  K.  5x7, 
certain  land  owners  and  owners  of  iron  works,  and  among 
others,  the  lessees  of  the  Beaufort  Iron  Works,  formed  a  joint 
stock  company,  and  under  the  provisions  of  the  Monmouth- 
shire Canal  Act,  constructed  a  railroad  connecting  a  lime 
quarry  with  the  several  iron  works.  In  the  partnership  deed 
of  the  railroad  company,  the  lessees  of  the  Beaufort  Iron 
Works  covenanted  for  themselves  and  their  successorsin  inter- 
est, to  procure  all  the  limestone  used  in  their  works  from  the 
said  quarry,  and  to  convey  all  such  limestone,  and  also  all  the 
iron  stone,  from  the  mines  to  the  said  works  along  the  said 
railroad,  at  a  certain  designated  toll.  A  bill  was  filed  by  the 
share  holders  of  the  railroad  to  enforce  this  covenant  against 
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a  purchaser  of  the  Beaufort  Iron  Works  with  notice  of  the 
partnership  deed.  The  injunction  was  denied,  on  the  ground 
that  the  covenant  did  not  run  with  the  land.  Lord  Chancellor 
Brougham  said — 

**  It  appears  to  xne  very  clearly  that  the  covenant  does  not  run  with  the  land, 
tnd  therefore  is  not  binding  upon  the  assignees  of  the  [covenantors]  *****, 
Between  the  estates  of  the  occupiers  of  the  three  iron  works,  and  the  estates  or 
the  persons  of  their  associates  in  the  railway  speoilation,  with  whom  they  cove- 
nant, there  is  no  privity,  no  connection  whatever,  of  which  the  law  can  take 
notice  *  *  *  ^     There  can  be  no  harm  in  allowing  the  fullest  latitude  to  men  in 
binding  themselves  and  their  representatives,  that  is,  their  assets,  real  and  per- 
sonal, to  answer  in  damages  for  breach  of  their  obligations.     This  tends  to  no 
mischief,  and  is  a  reasonable  libeny  to  bestow ;  but  great  detriment  would  arise^ 
tnd  much  confusion  of  rights,  if  parties  were  allowed  to  invent  new  modes  of 
holding  and  enjoying  real  property,  and  to  impress  upon  their  lands  and  tenements 
a  pecuhar  character,  which  should  follow  them  into  all  hands,  however  remote. 
Every  dose,  every  messuage,  might  thus  be  held  in  a  several  fashion ;  and  it  would 
hardly  be  possible  to  know  what  rights  the  acquisition  of  any  parcel  conferred,  or 
what  obligations  it  imposed." 

Keppell  V.  Bailey  has  been  overruled  by  Tulk  v.  Moxhay 
(1848),  2  Phil.  774,  where  the  rule  as  now  accepted,  was  first 
established.  In  Tulk  v.  Moxhay^  the  plaintiff,  being  the  owner 
in  fee  of  a  vacant  piece  of  ground  in  Leicester  Square,  as  well 
as  of  several  of  the  houses  forming  the  square,  sold  the  vacant 
lot  to  one  Ems  in  fee,  taking  in  the  deed  of  conveyance  a 
covenant  from  Ems  for  himself,  his  heirs  and  assigns,  with  the 
plaintiff,  his  heirs,  executors  and  administrators,  that  the  said 
piece  of  ground  should  be  kept  and  maintained  in  sufficient 
and  proper  repair  as  a  pleasure  ground,  in  an  open  state,  un- 
covered by  any  buildings,  in  neat  and  ornamental  order.  In 
granting  an  injunction  to  enforce  the  covenant  against  a  pur- 
chaser with  notice,  Lord  Chancellor  Cottenham  used  this 
language— 

"It  b  said  that,  the  covenant  being  one  which  does  not  run  with  the  land,  this 
^^^^'t  cannot  enforce  it ;  but  the  question  is,  not  whether  the  covenant  runs  with 
the  land,  but  whether  a  party  shall  be  permitted  to  use  the  land  in  a  manner  in- 
^oonslent  with  the  contract  entered  into  by  his  vendor,  and  with  notice  of  which 
he  purchased.  Of  course,  the  price  would  be  affected  by  the  covenant,  and  noth- 
ing coold  be  more  inequitable  than  that  the  original  purchaser  should  be  able  to 
«<n  the  property  the  next  day  for  a  greater  price,  in  consideration  of  the  assignee 
wing  allowed  to  escape  from  the  hability  which  he  had  himself  undertaken.  That 
wc  question  docs  not  depend  upon  whether  the  covenant  nms  with  the  land,  is 
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«yident  fix>m  this,  that  if  there  were  a  mere  agreement  and  no  covenant,  this  Court 
would  enforce  it  against  a  party  purchasing  with  notice  of  it;  for  if  an  equity  is 
attached  to  the  property  by  the  owner,  no  one  piut:hasing  with  notice  of  that 
equity  can  stand  in  a  different  situation  from  the  party  from  whom  he  purchased." 

To  thQ  S3ime  efkct,  B/efkerv,  Bin^^Aam  {iS^2)  3  Paige  (N. 
Y.)  246;  Barrow  v.  Richards  (1840),  8  Id.  351 ;  Coles  v.  Sims 
(1854),  5  De  G.  M.  &  G.  I,  and  cases  cited  in  note  (2) ;  What- 
man V.  Gibson  (1838),  9  Sim.  196;  Lord  Manners  v.  Johnson 
(1875),  L.  R.  I  Ch.  Div.  673;  Earl  of  Zedand  w,  Hislop  {i%i2\ 
L.  R.  7  App.  Cas.  427;  Gaskin  v.  Balls  (1879),  L.  R.  13  Ch. 
Div.  324;  Trustees,  &c,,  v.  Lynch  (1877),  70  N.  Y.  440 ;  Hodge, 
E^r,  et  al,,  v.  Sloan  (1887),  107  Id  244;  St.  Andrew's 
Lutheran  Church's  Appeal  {liyi),  67  Pa.  512;  Wilson  v.  Hart 
(1866),  L.  R.  I  Ch.  463.  These  covenants  may  be  said  to  run 
with  the  land  in  equity,  though  not  in  law. 

An  exception  to  the  rule,  that  the  covenant  need  not  run 
with  the  land  at  law,  is  made  in  those  cases  in  which  the 
promise  under  seal  calls  for  the  performance  of  some  positive 
act  on  the  land,  either  of  covenantor  or  covenantee.  Thus  in 
Austerberry  v.  The  Corporation  of  Oldham  (1885),  L.  R.  29  Ch. 
D.  750,  a  number  of  the  inhabitants  of  the  borough,  being  de- 
sirous of  constructing  a  new  road,  executed  a  deed  of  settle- 
ment, which  recited  that  the  making  of  the  proposed  new  road 
would  be  of  great  public  advantage ;  that  the  several  parties 
thereto  had  agreed  to  form  amongst  themselves  a  joint  stock 
company  and  to  raise  capital  for  the  purchase  of  land  for  the 
formation  of  the  road  and  making  and  maintaining  the  same, 
and  that  certain  trustees  had  been  appointed  to  carry  out  the 
work  in  accordance  with  a  plan  therein  minutely  described. 
The  trustees  purchased  from  one  Elliott,  the  plaintiff's  prede- 
cessor in  title,  a  strip  of  land  in  the  line  of  the  proposed  turn- 
pike, at  the  same  time  covenanting  for  themselves,  their  heirs 
and  assigns,  that  they,  or  some  one  of  them  would,  within 
three  years,  make  and  fence  off,  in  a  workmanlike  manner,  the 
said  tract  of  land  into  a  road,  to  form  part  of  the  road  provided 
for  in  the  deed  of  settlement,  and  to  form  the  remainder  of 
said  road,  which,  when  completed,  should  be  kept  open  and 
maintained  by  the  said  trustees  for  the  use  of  the  public,  sub- 
ject to  such  tolls  as  should  be  agreed  upon.     Under  a  Borough 
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Improvetnent  Act,  the  defendant  purchased  the  said  road,  gave 
notice  to  the  plaintiflfto  repair  the  portion  on  which  his  prop- 
erty fronted »  and  upon  refusal,  proceeded  to  make  the  repairs 
itself.  An  attempt  was  made  to  collect  the  expenses  from  the 
plaintiff,  who  filed  a  bill  praying  inter  alia^  an  injunction  re- 
straining the  defendants  from  further  prosecution.  The  in- 
junction was  refused.     Lord  Justice  Cotton  said — 

**■  In  my  opinion,  if  this  is  not  a  covenant  running  at  law,  there  can  be  no  relief 
in  respect  of  it  in  equity ;  it  is  not  a  restrictive  covenant ;  it  is  not  a  covenant 
restraining  the  corporation,  or  the  trustees,  from  using  the  land  in  any  parlicular 
way.    If  either  the  trustees  or  the  corporation  were  intending  to  divert  this  land 
from  the  purpose  for  which  it  was  conveyed,  that  is,  from  its  being  used  as  a  road 
or  street,  that  would  be  a  very  different  question.  ♦  *  ♦    But  here  the  covenant, 
whkh  is  attempted  to  be  insisted  upon,  *  *  is  a  covenant  to  lay  out  money  in 
doing  certain  work  upon  this  land;  and,  that  being  so,  *  *  *  it  is  not  a  covenant 
which  a  court  of  equity  will  enforce ;  it  will  not  enforce  a  covenant  not  running 
at  law,  when  it  is  sought  to  enforce  that  covenant  in  such  a  way  as  to  require  the 
successors  in  title  of  the  covenantor,  to  spend  money,  and  in  that  way  to  under- 
take a  burden  upon  themselves.     The  covenantor  must  not  use  the  property  for  a 
purpose  inconsistent  wiih  the  use  for  which  it  was  originally  granted;  but,  *  *  * 
a  court  of  equity  does  not  and  ought  not  to  enforce  a  covenant,  bmding  only  in 
equity,  in  such  a  way  as  to  require  the  successors  of  the  covenantor  himself,— they 
having  entered  into  no  covenant-^to  expend  sums  of  money  in  accordance  with 
what  the  original  covenantor  bound  himself  to  do." 

The  rule  is  now  firmly  established,  that  the  court  will  not 
enforce,  against  the  grantee  of  the  covenantor,  who  has  him- 
self entered  into  no  covenant,  any  covenant  of  his  grantor  in 
relation  to  the  premises  conveyed,  which  does  not  run  with 
the  land  and  which  requires  the  expenditure  of  money :  More-' 
landv.  Cook  (1868),  L.  R.  6  Eq.  252 ;  Haywood  v,  Brunswick 
Building  Society  (1881),  8  Q.  B.  D.  403  ;  London  &  Southwest-- 
em  Railway  Company  v.  Gomm  (1881),  L.  R.  20  Ch.  D.  562. 

Hiding  \,  Chester  (iSS^),  19  Mo.  App.  607,  though  an  action 
at  law,  illustrates  the  distinction  between  covenants  creating 
easements  and  covenants  which  can  only  be  enforced  where 
there  is  privity  of  contract  Huling  and  W.  R.  Chester,  being 
the  owners  of  adjoining  lots,  by  agreement  under  seal,  pro- 
vided for  the  erection  of  a  line  wall  by  Huling,  and  for  pay- 
ment for  half  of  such  wall  by  Chester,  within  six  months  from 
the  date  of  the  agreement,  or  at  his  option,  by  himself  or  his 
grantees,  when  he  or  they  built  upon  the  premises  using  the 
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part  of  the  wall  standing  thereon.  Prior  to  his  death,  Hulinf 
placed  the  line  wall  as  agreed,  one  half  on  the  W.  R.  Chester 
lot.  C.  M.  Chester,  the  defendant,  purchased  the  lot  from  W. 
R.  Chester,  with  notice  of  the  contract,  and  erected  a  building 
on  the  lot,  using  the  party  wall.  This  action  was  brought  by 
the  heirs  of  Huling  to  recover  the  cost  of  one  half  of  the  wall. 
The  court  held  that  the  plaintiffs  could  maintain  an  action  for 
any  interference  with  their  enjoyment  of  the  easement  in  the 
party  wall,  but  could  not,  as  owners  of  the  Huling  lot,  main- 
tain an  action  for  the  compensation  which  was  to  be  paid  ta 
Huling  personally.  The  right  being  personal  to  Huling,  upon 
his  death  went  to  his  personal  representatives. 

There  is  a  class  of  cases  in  which  equity  grants  relief  by 
compelling  the  expenditure  of  money  in  the  performance  of 
the  covenant,  but  in  these  cases  the  remedy  is  sought  against 
the  original  covenantor,  and  relief  is  grantedby  way  of  specific 
performance,  and  is  regulated  by  principles  affecting  that  branch 
of  equitable  jurisdiction.  Of  this  class  of  cases,  Randall  v. 
Latham  (1869),  36  Conn.  48,  is  an  example.  In  that  case,  the 
complainant  claimed  a  right,  under  one  Thomas,  to  the  water 
from  a  raceway.  Thomas  and  the  respondent,  Latham,  who 
was  the  original  covenantor,  were  respectively  the  owners  of 
mills  on  the  same  stream.  Thomas  conveyed  to  Latham  a 
tract  of  land  adjoining  the  mill  of  the  latter.  The  deed  con- 
tained a  reservation  that  the  grantor  should  have  the  privilege 
of  drawing  water  from  the  ditch  of  Latham's  mill,  and  that 
Latham  and  his  successors  should  keep  a  spout  ten  inches 
square  in  the  inside  at  the  bottom  of  the  ditch,  to  which  the 
grantor  should  at  all  times  have  access  for  the  purpose  of 
drawing  water.  The  ditch  was  never  owned  by  Thomas,  and 
he  had  no  interest  in  it,  beyond  that  acquired  by  this  provision 
in  his  deed  to  Latham.  The  Court  sustained  the  complainant's 
bill,  saying — 

"  The  deed  purports  to  require  the  respondent  to  put  in  the  spout  upon  land  not 
conveyed,  and  the  question  is  whether  a  court  of  equity  can  compel  him  to  do  it 
under  the  ch-cumstances  of  the  case.  That  the  respondent,  by  accepting  the  deed 
containing  the  provision,  thereby  agreed  to  perform  this  duty,  there  can  be  no- 
doubt.  This  duty  was  a  part  of  the  consideration  of  his  deed.  The  respondent 
has  received  full  compensation,  and  it  is  difficult  to  see  why  he  is  not  bound  to 
perform  it." 
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In  the  case  of  ^easements  created  by  reservation,  courts  of 
equity  are  more  liberal  than  courts  of  law.  On  technical 
grounds,  there  is  doubt  whether  at  law,  a  reservation  in  a  deed 
of  conveyance,  will  create  an  easement  in  other  lands  of  the 
grantee  than  the  lands  granted  and  conveyed  to  him.  In 
equity  there  is  no  embarrassment  on  this  subject.  Thus,  in 
Casev,  Haigkt  (1829),  3  Wend.  (N.  Y.)  632 ;  s.  c.  I  Paige 
(N.  Y.)  447,  Schuyler  owned  the  south  side  of  the  lower  falls 
in  the  outlet  of  Lake  George,  and  also  the  land  under  the  bed 
of  the  stream.  Deals  and  Nichols  were  the  owners  of  the 
lands  on  the  north  shore,  and  to  them  he  made  a  grant  of  the 
bed  of  the  stream,  reserving  to  himself,  his  heirs  and  assigns, 
the  right  to  abut  any  dam,  or  dams,  on  both  sides  or  shores 
of  the  said  waters.  An  injunction  was  granted  to  restrain  a 
breach  of  the  covenant.  In  construing  this  reservation,  Suth- 
erland, J.,  said — 

**  The  resaration  can  have  no  effect  as  an  exception.  *  «  ♦  «  *  The  deed  of 
Schuyler  did  not  convey,  or  profess  to  convey,  any  part  of  the  north  shore ;  be 
could  not  therefore  reserve  a  right  to  build  a  dam  against  it.  But,  though  void  as 
an  exception,  the  reservation  is  binding  upon  the  grantees  and  their  assigns,  and 
becomes  operative  either  as  an  implied  covenant  or  by  way  of  estoppel.  The  deed 
is  to  be  construed  as  though  the  parties  had  mutually  covenanted  that  each  should 
have  a  right  to  butt  a  dam  upon  the  shore  of  the  other." 

By  Parol  Agreement. — In  Tulk  v.  Moxhay  (1848),  2  Phil.  774, 
it  was  said,  that  if  there  was  a  mere  parol  agreement,  and  no 
covenant,  the  court  would  enforce  it  against  a  party  purchas- 
ing with  notice,  on  the  ground  that  if  an  equity  be  attached  to 
the  property  by  the  owner,  no  one  purchasing  with  notice  of 
that  equity,  can  stand  in  a  different  situation  from  the  party 
from  whom  he  purchased.  The  agreement  may  be  either 
written  or  oral.  Thus,  in  Tallntadge  v.  The  East  River  Bank 
(1862),  26  N.  Y.  105,  the  owner  of  lots  on  both  sides  of  a  city 
street  made  a  plan  exhibiting  the  street  as  widened  eight  feet 
on  each  side,  and  represented  to  several  vendees  of  different 
lots  that  all  the  buildings  to  be  erected  on  the  lots  he  had  sold 
and  should  sell,  should  stand  back  eight  feet  from  the  line  of 
the  street  The  vendees  erected  buildings  in  conformity  with 
this  plan  :  none  of  them  being  restricted  by  their  conveyances 
or  bound  by  any  covenant  in  respect  to  the  extent  or  mode  of 
Vol.  XXXVIII.— 6 


Digitized  by 


Google 


82  EQUITABLE  EASEMENTS. 

their  occupation.  An  injunction  was  granted  to  restrain  a 
subsequent  purchaser  of  one  of  the  lots,  with  constructive 
notice  of  the  facts,  from  building  upon  the  eight  feet  adjoining 
the  street.     The  Court  said — 

"  From  the  facts  found  by  the  judge  at  special  term,  it  appears  ♦  *  ♦  that  the 
strips  of  eight  feet  in  width  on  both  sides  of  the  street  should  not  be  built  upon, 
but  kept  open.  It  is  to  be  presumed  that  they  [the  purchasers]  would  not  have 
hought  and  paid  their  money  except  upon  thb  assurance.  It  is  to  be  presumed 
that,  reljdng  upon  this  assurance,  they  paid  a  larger  price  for  the  lots  than  other- 
wise they  would  have  paid.  Selling  and  conveying  the  lots  under  such  circum- 
stances and  with  such  assurances,  though  verbal,  bound  Davis  [the  vendor]  in 
equity  and  good  conscience  to  use  and  dispose  of  all  the  remaining  lots,  so  that  the 
assurances  upon  which  MaxweU  [a  purchaser  and  one  of  the  plaintiffs  in  the  suit] 
and  others  had  bought  their  lots,  would  be  kept  or  fulfilled.  Thb  equity  attached 
to  the  remaining  lots,  so  that  any  one  subsequently  purchasing  fix>m  Davis  anyone 
or  more  of  the  remaining  lots,  with  notice  of  the  equity  as  between  Davis  and 
Maxwell  and  others,  the  prior  purchasers,  would  not  stand  in  a  different  situation 
from  Davis,  but  would  be  bound  by  that  equity." 

To  the  same  effect, -fiir^t^r  v.  Nightingale  (1863),  6  Allen 
(Mass.)  341 ;  Newman  v.  Nellis  (1884)  97  N.  Y.  285  ;  Lenning 
V.  The  Ocean  City  Ass'n  (1886),  14  Stew.  Eq.  (N.  J.)  606.  The 
mere  exhibition,  however,  of  a  plan,  with  proposed  streets  and 
buildings  marked  upon  it,  or  representing  the  land  as  laid  out 
in  a  particular  manner,. will  not  create  a  contract,  in  the  ab- 
sence of  any  stipulation  affecting  the  course  of  improvements: 
Squire y,  Campbell {iZ^S),  i  Myl.  &  Cr.  458.  The  apparent 
conflict  between  these  cases  is  explained  by  difference  in  the 
facts  involved.  In  the  New  York  case,  the  facts  found  by  the 
judge  at  special  term,  and  the  facts  admitted  by  the  pleadings, 
showed  that  the  lots  were  bought  upon  the  assurance  or  agree- 
ment of  Davis  that  all  the  houses  on  the  plan,  as  shown  in 
the  map,  were  to  be  set  back  eight  feet  from  the  street  In  the 
English  case,  the  plan  was  exhibited  upon  the  treaty  for  a  lease. 
The  lease  as  executed,  contained  on  the  margin  another  plan 
which  did  pot  extend  to  include  that  part  of  the  property  on 
which  the  injunction,  if  granted,  would  operate.  In  the  for- 
mer case,  the  evidence  established  a  parol  contract  collateral 
to  the  grant ;  in  the  latter,  the  affidavits  presented  tended  to 
vary  the  extent  and  form  of  the  plan  as  embodied  in  the  lease, 
and,  in  that  respect,  to  alter  the  terms  of  the  written  contract 
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WHEN,  IN    FAVOR    OF,    AND  AGAINST  WHOM,    AN   EQUITABLE 
EASEMENT   WILL   BE  ENFORCED. 

The  restriction  on  the  use  of  the  property  must  not  amount 
to  a  general  restraint  of  trade ;  for  the  law  will  not  permit  any- 
one to  restrain  a  person  from  doing  what  his  own  interest  and 
the  public  welfare  require  that  he  should  do.  Any  deed,  there- 
fore, by  which  a  person  binds  himself  not  to  employ  his  talents, 
his  industry  or  his  capital,  in  any  useful  undertaking  in  the 
kingdom,  would  be  void:  Homer  v.  Ashford {\Z2^,  3  Bing. 
326;  Brewer  v.  Marshall  {\Z6%\  4  C.  E.  Green  (N.  J.)  537. 

The  rule  as  to  what  will  constitute  an  illegal  contract,  as  laid 
down  in  the  leading  case  of  Mitchell  \,  Reynolds  {ijii),  i  P. 
Wms,  1 8 1 ,  is  that  where  the  restraint  is  not  general,  but  partial, 
and  is  founded  on  a  valuable  consideration,  it  cannot  be  said  to 
be  an  unreasonable  restraint ;  and  a  restraint  preventing  a  per- 
son from  carrying  on  trade  within  a  certain  limit  of  space, 
though  unlimited  as  to  time,  may  be  good,  and  the  limit  of 
^ace  may  be  according  to  the  nature  of  the  trade :  Catt  v. 
7Jwr/f  (1869),  L.  R.  4  Ch.  App.  654;  Trustees,  etc.,  v.  Lynch 
(1877),  70  N.  Y.  440;  Hodge  v.  Sloan  (1887),  107  Id.  244; 
Wilson  V-  Hart  (1866),  I^R.  I  Ch.  App.  463  ;  Luker  v.  Dennis 
,.-;;„  L,.  K.  7  Cii.  D.  227. 

Change  in  Character  of  Property, — A  court  of  equity  will  not 
enforce  a  covenant  of  the  character  under  consideration,  where 
the  complainant  has  caused  or  permitted  a  material  change  in 
the  property,  for  the  benefit  of  which  the  scheme  of  restriction 
was  adopted,  nor  where,  by  reason  of  the  altered  condition  of 
the  propert\%  it  would  be  oppressive  to  give  effect  to  the  cove- 
nant or  agreement.  This  question  arises  in  three  classes  of 
cases:  first,  where  the  complainant  has  himself  altered  the 
condition  of  the  property  with  respect  to  which  the  scheme  of 
improvement  was  devised;  second,  where  he  has  permitted 
breaches  by  other  covenantors ;  and,  third,  where  the  condition 
of  things  has  been  altered  by  changes  referable  to  the  acts  of 
others.  Thus,  in  Duke  of  Bedford  v.  Trustees  of  the  British 
Museum,  often  cited  as  the  British  Museum  case,  (1822),  2  M. 
&K.  552,  the  Duke  of  Bedford,  being  the  owner  of  all  the 
property  in  the  neighborhood  of  the  British  Museum,  for  the 
protection  of  a  large  part  of  that  property,  took  a  covenant 
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from  the  persons  to  whom  he  sold  or  let  other  parts  of  the 
property,  restricting  them  from  building  otherwise  than  in  a 
particular  way.  He  afterwards  himself  built  upon  a  large  part 
of  the  property  which  was  originally  intended  not  to  be  built 
upon.  In  refusing  his  application  for  an  injunction  to  restrain 
the  defendant,  being  the  grantee  of  the  original  covenantor 
from  building  in  violation  of  the  covenant,  the  Court  said — 

**  If  this  deed  b  permitted  to  be  urged  against  what  I  must  call,  not  the  legal,  but 
the  actual  iDtention  of  the  parties,  and  if  you*  have  the  means  of  obtaining  any 
remedy,  you  may  have  recourse  to  your  deed ;  but  you  cannot,  under  such  circum- 
stances, come  into  a  court  of  equity  for  a  remedy  which  the  court  never  grants, 
except  in  cases  where  it  would  be  strictly  equitable  to  grant  it.  It  is  impossible  to 
state  as  the  doctrine  of  a  court  of  equity,  that  the  court  will  carry  into  execution  a 
specific  covenant,  in  all  cases  where  the  legal  intention  of  the  deed  is  found.  *  ♦  *  ♦ 
The  question  is  whether,  from  the  altered  state  of  the  property,  altered  by  the  acts 
of  the  party  himself,  he  has  not  thereby  voluntarily  waived  and  abandoned  all  that 
control  which  was  applicable  to  the  property  in  its  former  state." 

To  the  same  effect  are  Sayres  v.  Colly er  (1883),  L.  R.  24  Ch* 
Div.  180;  LattimerY,  Livermore  (1878),  72  N.  Y.  174. 

Where  the  covenant  is  framed  to  provide  uniformity  in  the 
mode  of  building,  so  that  the  enjoyment  which  springs  from 
regularity  in  a  series  of  dwelling  may  be  preserved,  he  who 
seeks  to  enforce  the  covenant,  must  suffer  no  such  breach  of 
the  stipulation  by  other  grantees,  as  will  frustrate  all  the  benefit 
that  would  otherwise  accrue  to  the  other  parties  to  the  agree- 
ment. Thus,  in  Roper  v.  Williams  (1822),  i  T.  &  R.  17,  the 
defendant  Williams  had  conveyed  to  the  plaintiff  a  piece  of 
ground,  being  part  of  a  larger  tract,  covenanting  for  himself, 
his  heirs,  appointees  and  assigns,  that  all  buildings  to  be  erected 
on  the  adjoining  land  of  the  grantee  should  be  built  in  a  cer- 
tain manner.  The  bill  stated  that  Williams  had  contracted  to 
sell,  and  was  about  to  convey  to  the  defendant,  Bumand,  part 
of  the  land  belonging  to  him  to  the  west  of  the  plot  conveyed 
to  the  plaintiff,  without  requiring  any  stipulation  that  Bumand 
should  refrain  from  building  houses  in  a  manner  not  conform- 
able to  his  covenant,  and  that  Burnand  had  agreed  to  let  the 
land  for  the  erection  of  houses  not  in  conformity  with  the 
covenant.  It  appeared  by  affidavits,  that  four  years  previously 
another  grantee  of  part  of  the  tract  had  been  permitted  to  build 
in  disregard  of  the  restriction.     Lord  Chancellor  Eldon  said — 
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*  Etcxj  relftxalion  which  the  plaintifT  has  pennitted,  in  allowing  houses  to  be 
luilt  in  ▼iolation  of  the  covenant,  amounts  pro  tanto  to  a  dispensation  of  the  obli- 
gation intended  to  be  contracted  by  it.     Very  little,  in  cases  of  thb  nature,  b  suffi- 
cient to  show  acquiescence ;  and  courts  of  equity  will  not  interfere  unless  the  most 
active  diligence  has  been  exerted  throughout  the  whole  proceeding.    *  ♦  *  *   In 
every  case  of  this  sort,  the  party  injured  is  bound  to  make  immediate  application  to 
the  court  in  the  first  instance ;  and  cannot  permit  money  to  be  expended  by  a  per- 
son, even  though  he  has  notice  of  the  covenant,  and  then  apply  for  an  injunction. 
Taking  all  the  circumstances  together,  the  permission  to  build  contrary  to  the  cove- 
nant, and  the  laving  by,  four  or  five  months,  before  filing  the  bill,  this  is  not  a  case 
in  which  a  court  of  equity  ought  to  interfere  by  injunction,  but  the  plaintiff  must  be 
left  to  his  remedy  at  law." 

So,  also.  Peek  v.  Matthews  (1867),  L.  R.  3  Eq.  515  ;  Gaskin 
V.  Balis  (1879),  L.  R.  13  Ch.  Div.  324;  Eastwood  v.  Lever 
(1863).  4  DeG.  J.  &  S.  114;  Child  v.  Douglass  (1854),  5  DeG. 
M.  &  G.  739. 

The  waiver  relied  upon,  must  be  in  respect  of  a  material  vio- 
lation of  the  covenant.  In  German  v.  Chapman  (1877),  L.  R, 
7  Ch.  Div.  271,  the  law  is  recognized  to  be,  as  stated  in  Roper 
V.  Williams,  that — 

•*  If  there  is  a  general  scheme  for  the  benefit  of  a  great  number  of  persons,  and 
then,  eiiher  by  permission  or  acquiescence,  or  by  a  long  chain  of  things,  the  prop- 
etty  has  been  either  entirely,  or  so  substantially  changed,  as  that  the  whole  char- 
acter of  the  place  or  neighborhood  has  been  altered,  so  that  the  whole  object  for 
which  the  covenant  was  originally  entered  into,  must  be  considered  to  be  at  an 
end,  then  the  covenantee  is  not  allowed  to  come  into  the  court  for  the  purpose 
merely  of  harassing  and  annoying  some  particular  man,  where  the  court  could  see 
he  was  not  doing  it  dana  fide^  for  the  purpose  of  effecting  the  object  for  which  the 
covenant  was  originally  entered  into." 

The  Court  (in  German  v.  Chapman)  then  proceeded — 

"That  is  very  different  from  the  case  we  have  before  us,  where  the  plaintiff  says 
that  in  one  particular  spot,  far  away  from  this  place,  and  not  interfering  at  all  with 
the  general  scheme,  he  has,  under  particular  circumstances,  allowed  a  waiver  of  the 
covenant.  I  think  it  would  be  a  monstrous  thing  to  say  that  nobody  could  do  an 
act  of  kindness,  or  that  any  vendor  of  an  estate,  who  had  taken  covenants  of  this 
kind  from  several  p>ersons,  could  not  do  an  act  of  kindness,  or  from  any  motive 
whatever,  relax  in  any  single  instance  any  of  these  covenants,  without  destroying 
the  whole  effect  of  the  stipulations  which  other  people  had  entered  into  with  him. 
For  instance,  in  this  very  case,  application  was  made  to  the  plaintiff  for  a  waiver. 
It  wcmld  be  monstrous  to  suppose,  if  he  had  acceded  to  that  application,  that  there- 
fore he  was,  by  the  mere  act  of  kindness  to  the  defendants  themselves,  destroying 
the  whole  benefit  of  the  covenants  as  to  all  the  rest  of  the  estate." 

The  same  ruling  in  Western  v.  Macdermott  (1866),  L  R.  i 
Eq.  499,  s.  c.  affirmed  on  appeal  (1866),  L.  R.  2  Ch.  App.  72 ; 
Kentw.  5^^^(1851).  r  Sim.  N.  S.  517. 
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Where  a  contingency  has  happened,  not  within  the  con- 
templation of  the  parties,  which  imposes  upon  the  property  a 
condition  frustrating  the  scheme  devised  by  them,  and  defeat- 
ing the  object  of  the  covenant,  thus  rendering  its  enforcement 
oppressive  and  inequitable,  a  court  of  equity  will  not  decree 
such  enforcement.  In  Trustees  of  Columbia  College  v.  Thatcher 
(1881),  87  N.  Y.  311,  the  covenant  was  not  to  erect,  establish 
or  carry  on  in  any  manner,  on  any  part  of  the  said  lands,  any 
stable,  school-house,  engine  house,  tenement  or  community 
house,  or  any  kind  of  manufactory,  trade  or  business  whatso- 
ever, or  erect  or  build,  or  commence  to  erect  or  build,  any 
building  or  edifice  with  intent  to  use  the  same,  or  any 
part  thereof,  for  any  of  the  purposes  aforesaid.  The  breaches 
relied  on  by  the  plaintiff  were  that  the  defendant  permitted 
the  use  of  the  several  rooms  in  the  houses  upon  the  premises 
by  his  tenants,  for  the  business  of  a  tailor,  milliner,  insurance 
agent,  newspaper  dealer,  tobacconist  and  two  express  carriers. 
It  also  appeared  that  the  general  current  of  business  had 
reached  and  passed  the  premises,  and  that  during  the  pendency 
of  the  action,  an  elevated  railroad  was  built  with  a  station  in 
front  of  such  premises,  which  the  trial  court  found  affected 
them  injuriously,  and  rendered  them  less  profitable  for  the 
purpose  of  a  dwelling  house,  but  did  not  render  their  use  for 
business  purposes  indispensable.  The  evidence  also  disclosed 
that  the  station  covered  a  portion  of  the  street,  its  platform 
occupied  half  the  width  of  the  sidewalk  in  front  of  defendant's 
premises,  and  from  it  persons  could  look  directly  into  the 
windows,  and  that  this,  with  the  noise  of  the  trains,  rendered 
privacy  and  quiet  impossible,  so  that  large  depreciations  in 
rents  and  frequent  vacations  followed  the  construction  of  the 
road.     Mr.  Justice  Danforth,  speaking  for  the  Court,  said : 

"  It  is  now  claimed  by  the  appellant  that  there  has  been  such  an  entire  change 
in  the  character  of  the  neighborhood  of  the  premises,  a^  to  defeat  the  object  and 
purpose  of  the  agreement,  and  that  it  would  be  inequitable  to  deprive  the  defendant 
of  the  privileges  of  conforming  his  prof>erty  to  that  character,  so  that  he  could  use 
it  to  his  greater  advantage,  and  in  no  respect  to  the  detriment  of  the  plaintiff.  The 
agreement  before  us  recites,  that  the  object  which  the  parties  to  the  covenant  had 
in  view  was  *  to  provide  for  the  better  improvement  of  the  lands,  and  to  secure 
their  permanent  value.*  It  certainly  is  not  the  doctrine  of  courts  of  equity  to 
enforce,  by  its  peculiar  mandate,  every  contract,  in  all  cases,  even  where  specific 
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execution  is  foand  to  be  its  legal  intention  and  effect.  It  gives  or  withholds  such 
decree,  according  to  its  discretion,  in  view  of  the  circumstances  of  the  case,  and 
tbeplaintift's  prayer  for  relief  is  not  answered,  where,  under  those  circumstances, 
the  relief  be  seeks  would  l)c  inequitable.  *  *  *  *  If  for  any  reasons,  therefore, 
not  referable  to  the  defendant,  an  enforcement  of  the  covenant  would  defeat  either 
of  the  ends  contemplated  by  the  parties,  a  court  of  equity  might  well  refuse  to  in- 
terfere; or  if  in  fact  the  condition  of  the  property  by  which  the  premises  are  sur- 
rounded, has  been  so  altered  '  that  the  terms  and  restrictions '  of  the  covenant  are 
no  longer  applicable  to  the  existing  state  of  things.  *  *  *  *  And  so,  though  the 
contract  was  fair  and  just  when  made,  the  interference  of  the  court  should  be 
denied,  if  subsequent  events  have  made  performance  by  the  defendant  so  onerous, 
that  its  enforcement  would  impose  great  hardship  upon  him  and  caus^  little  or  no 
benefit  to  the  plaintiff.  *  *  ♦  «  In  the  case  before  us,  the  plaintiffs  rely  upon  no 
circumstance  of  equity,  but  put  their  claim  to  relief  upon  the  covenant  and  the 
violation  of  its  conditions  by  the  defendant.  They  have  established,  by  their  com- 
plaint and  proof,  a  clear  legal  cause  of  action.  If  damages  have  been  sustained, 
they  must,  in  any  proper  action,  be  allowed.  But,  on  the  other  hand,  the  defend- 
ant has  exhibited  such  change  in  the  condition  of  the  adjacent  property,  and  its 
diaracter  for  use,  as  leaves  no  ground  for  equitable  interference,  if  the  discretion 
of  the  court  b  to  be  governed  by  the  principles  I  have  stated,  or  the  cases  which 
those  principles  have  controlled." 

See  also  the  dictum  above  quoted  (page  85)  from  Roper  v. 
WUliams  (1822),  I  T.  &  R.  17. 

Object  of  Restriction. — It  must  also  appear,  either  from  the 
terms  of  the  agreement,  from  the  circumstances  in  which  it 
originated,  or  the  situation  and  condition  of  the  property,  that 
the  restriction  was  intended  to  benefit  that  property,  and  not 
merely  for  the  personal  advantage  of  the  original  covenantee : 
Keates  v.  Lyon  (1869),  L.  R.  4  Ch.  App.  218 ;  Parker  v.  Night- 
ingale (1863),  6  Allen  (Mass.)  341;  Peckv,  Conway  (1876), 
119  Mass.  546;  Sharp  v.  Ropes  (1872),  no  Id.  381 ;  Clark  v. 
Martin  (1865),  49  Pa.  289;  Tod-Hcatly  v.  Benham  (1888),  L. 
R.40  Ch.  Div.  80.  In  Nottingham  Patent  Brick  and  Tile  Com-- 
pany  v.  Butler  (1886),  16  Q.  B.  D.  778,  Lindley,  L.  J.,  stated 
the  law  to  be  as  decided  in  Harrison  v.  Good  (iSyi),  L.  R.  1 1 
Eq.  338,  "  that  it  is  an  inference  of  fact  in  each  case,  whether 
the  purchasers  are  bound  inter  se  by  such  covenants,  and  that 
the  mere  fact  that  the  vendor  does  not  bind  himself  expressly 
to  enforce  the  covenants  which  he  takes  for  the  benefit  of  the 
purchasers,  is  not  material."  It  is  the  community  of  interest 
in  the  beneficial  restriction  which  necessarily  requires  and 
imports  reciprocity  of  obligation.     This  in  Renals  v.  Cowlishaw 
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(1878),  L.  R.  9  Ch.  D.  125,  the  former  owners  in  fee  of  a  resi- 
dential estate  and  adjoining  lands,  sold  part  of  the  adjoining 
lands  to  the  defendant's  predecessors  in  title,  who  entered  into 
a  covenant  to  build  upon  the  land  thereby  conveyed,  within  a 
certain  distance  from  a  particular  road ;  that  the  garden  walls 
or  palisades  to  be  set  up  along  the  sides  of  the  said  road 
should  stand  back  a  certain  distance  from  the  centre  of  the 
road  ;  that  any  house  to  be  built  upon  the  land  adjoining  the 
road,  should  be  of  a  certain  value,  and  of  an  elevation  at  least 
equal  to  that  of  the  houses  on  a  particular  road;  and  that  no 
trade  or  business  should  be  carried  on  in  any  of  such  houses 
or  buildings,  but  that  the  same  should  be  used  as  private 
dwelling  houses  only.  The  conveyance  did  not  state  that  this 
covenant  was  for  the  protection  of  the  residential  property,  or 
in  reference  to  the  adjoining  pieces  of  land,  or  make  any  state- 
ment or  reference  thereto.  Other  pieces  of  the  adjoining 
lands  were  subsequently  sold,  and  the  conveyance  to  the  pur- 
chaser in  each  case  contained  restrictive  covenants  similar  to 
that  above  mentioned.  The  same  vendors  afterwards  sold  the 
residential  estate  to  the  plaintiffs'  predecessors  in  title.  The 
conveyances  contained  no  reference  to  the  restrictive  cove- 
nants, nor  was  there  any  contract  or  representation  that  the 
purchasers  of  the  residential  estate  were  to  have  the  benefit  of 
them ;  there  was,  moreover,  in  the  conveyance  to  the  plain- 
tiffs, a  covenant  not  to  build  a  public  house  or  carry  on  offen- 
sive trades  upon  a  particular  portion  of  the  property  conveyed, 
thus  limiting  their  use  of  the  purchased  property,  but  not  co- 
extensively  with  those  covenants  first  given.  Vice  Chancellor 
Hall  dismissed  a  bill  to  restrain  the  defendants  from  buifding 
in  contravention  of  the  first  mentioned  covenants.  In  his 
judgment  he  said: 

"  From  the  cases  *  *  *  it  may,  I  think,  be  considered  as  detennined,  that  any- 
one who  has  acquired  land,  being  one  of  several  lots  laid  out  for  sale  as  building 
plots,  where  the  court  is  satisfied  that  it  was  the  intention  that  each  one  of  the 
several  purchasers  should  be  bound  by,  and  should,  as  against  the  others,  have  the 
benefit  of  the  covenants  entered  into  by  each  of  the  purchasers,  is  entitled  to  the 
benefit  of  the  covenant ;  and  that  the  right,  that  is,  the  benefit  of  the  covenant, 
enures  to  the  assign  of  the  first  purchaser,  in  other  words,  runs  with  the  land  of 
such  purchaser.  This  right  exists  not  only  where  the  several  parties  execute  a 
mutual  deed  of  covenant,  but  where  a  mutual  contract  can  be  sufHciently  estab- 
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Bshed.  A  purcHaser  may  also  be  entitled  to  the  benefit  of  a  restrictive  covenant 
entered  into  vrith  his  vendor  by  another  or  others  where  his  vendor  has  contracted 
with  him  that  he  shall  be  the  assign  of  it,  that  is,  have  the  benefit  of  the  covenant 
And  such  covenant  need  not  be  express,  but  may  be  collected  from  the  transac- 
tioQ  of  sale  and  purchase.  In  considering  this,  the  expressed  or  otherwise  appa- 
rent purpose  or  object  of  the  covenant,  in  reference  to  its  being  intended  to  be 
innexed  to  other  |>roperty,  or  to  its  being  only  obtained  to  enable  the  covenantee 
mote  advantageously  to  deal  with  his  property,  is  important  to  be  attended  to. 
Whether  the  pmrchaser  is  the  purchaser  of  all  the  land  retained  by  his  vendor 
when  the  covenant  was  entered  into,  is  also  important  If  he  is  not,  it  may  be 
bpartant  to  take  into  consideration  whether  his  vendor  has  sold  off  part  of  the 
land  so  retained,  and  if  he  has  done  so,  whether  or  not  he  has  so  sold  subject  to  a 
amilar  covenant ;  whether  the  purchaser  claiming  the  benefit  of  the  covenant  has 
entered  into  a  similar  covenant  may  not  be  so  important." 

The  Vice  Chancellor,  being  satisfied  that  the  restrictive 
covenant  was  not  inserted  for  the  benefit  of  the  particular  pro- 
perty, but  to  enable  the  vendors  to  make  the  most  of  the  prop- 
erty they  retained,    refused  to    order  an  injunction.      This 
decision  was  affirmed  by  the  Court  of  Appeals  in  (1879),  L.  R. 
II  Ch.  Div.  866,  and  cited  with  emphatic  approval  in  Spicerv. 
Martin  (1888),  L.  R.  14  App.  Cas.  12;  Master  v.  Hansard 
(1876),  L.  R.  4  Ch.  Div.  718  ;  Badger  v.  Boardtnan  (i860),  16 
Gray  (Mass.)  l^()\  Tobey  v.  Moore  (1881),  130  Mass.  448; 
Thurston  V.  Minke  (1870),  32  Md.  487.     And  where  the  re- 
strictions are  made  for  the  benefit  of  the  property,  and  enure 
in  favor  of  the  persons  who  become  the  respective  owners  of 
it,  the  original  covenantee  cannot  by  release  discharge  any  part 
of  it  except  such  as  he  still  retains :  Raynor  v.  Lyon  (1887),  46 
Hun.(N.Y.)227. 

Title  to  land  within  the  tract,  for  the  common  benefit  of 
which^e  easement  is  created,  is  the  only  other  requisite  to  sup- 
port a  prayer  for  an  injunction  to  restrain  a  violation  of  the  cove- 
'^t  by  any  proprietor.  As  restrictions  of  this  nature  are  in- 
tended for  the  mutual  protection  of  all  the  proprietors,  neither 
privity  of  contract  nor  privity  of  estate  is  essential,  and  a  prior 
®ay  have  a  remedy  against  a  subsequent  purchaser  of  part  of 
ttesame  tract,  even  when  a  parol  representation  of  a  uniform 
"uilding  plan  is  the  sole  evidence  of  the  contract :  Tobey  v. 
^oore  (\^%i\  130  Mass.  448;  Talmadgev,  The  East  River 
^^nk  (1862)  26  N.  Y.  105  ;  Gibert  v.  Peteler  (1868),  38  Id. 
^65;  Green  v.  Creighton  (1861),  7  R.  I.  i. 
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It  is  necessary  that  the  defendant  purchase  with  full  notice 
of  the  agreement  It  is  binding  upon  him,  not  because  he 
stands  as  assignee  of  the  party  who  made  the  agreement,  but 
because  he  has  taken  the  estate  with  notice  of  a  valid  agree- 
ment concerning  it,  which  he  cannot  equitably  refuse  to  per- 
form :  Whitney  v.  Union  Ry.  Co,  (1858),  ii  Gray  (Mass.)  359; 
Phoenix  Ins.  Co,  v.  Continental  Ins,  Co.  (1882),  87  N.  Y.  400. 
And  slight  circumstances  will  be  construed  as  equivalent  to 
notice  of  the  existence  of  the  equity.  Thus,  in  Tallmadge  v. 
The  East  River  Bank^  cited  above,  the  uniformity  in  the  posi- 
tion of  houses  erected  in  the  immediate  neighborhood,  in  con- 
formity with  a  general  building  plan,  was  held  to  be  sufficient 
to  put  the  purchaser  on  inquiry  and  charge  him  with  notice. 
Similarly,  Salisbury  v,  Andrews  (1880),  128  Mass.  336;  Mor-- 
landw.  Cook  (1868),  L.  R.  6  Eq.  252. 

EQUITABLE   REMEDIES. 

It  remains  only  to  consider  what  will  amount  to  a  violation 
of  an  equitable  easement,  and  the  remedy  which  a  court  of 
equity  will  apply.  The  owner  of  the  servient  tenement  can 
do  no  act  on  his  land  which  interferes  substantially  with  the 
easement,  or  with  those  rights  which  are  requisite  to  the  full 
enjoyment  of  its  benefits ;  but  the  utmost  extent  of  the  duty 
which  rests  on  the  owner  pf  the  servient  tenement,  is  not  to 
alter  its  condition  so  as  to.interfere  with  the  enjoyment  of  the 
easement:  Gal.  &  What,  on  Ease't.  7,  339;  Kirkpatrick  v. 
Pcshine  (1873),  9  C.  E.  Green  (N.  J.)  206;  Johnston  v.  Hyde 
(1881),  6  Stew.  Eq.  (N.  J.)  632.  The  extent  to  which  the 
owner  of  the  servient  tenement  is  interdicted  from  the  axercise 
of  acts  of  ownership  on  his  lands,  will  depend  on  the  nature 
and  qualities  of  the  easement:  Atkins  v.  Bordman  {\%\\),  2 
Mete.  (Mass.)  457.  Where  a  penalty  or  forfeiture  is  annexed 
to  the  doing  of  the  act  prohibited,  this  penalty  does  not 
authorize  the  party  to  do  the  act,  and  before  the  act  is  done, 
the  Court  will  restrain  him  by  injunction,  unless  it  appears 
from  a  fair  construction  of  the  instrument  that  it  was  intended 
to  make  the  stipulated  sum  the  price  of  non-performance ;  but 
if  the  act  is  done  the  penalty  must  be  paid,  and  the  amount  is 
unimportant:  French  v.  Macale  (1842),  2  Dru.  &  War.  269; 
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CoUs  V.  Sims  (1854),  5  DeG.  M.  &  G.  i ;  The  Pticenix  Ins.  Co. 
V.  The  Continental  Ins.  Ci?.  (1882),  87  N.  Y.  400;  The  Diamond 
MaUh  Co.  V.  Roeber  (1887),  io6  Id.  473;  National  Provin- 
dal  Bank  of  England  v.  Marshall  (1888),  L.  R.  40  Ch.  D.  U2. 
Nor  is  it  necessary  to  show  that  any  damage  has  been  done. 
A  covenantee  has  the  right  to  have  the  actual  enjoyment  of 
the  property,  modo  et  forma,  as  stipulated  for  by  him.  The 
mere  fact  that  a  breach  of  the  covenant  is  intended,  is  a  suffi- 
cient ground  for  the  interference  of  the  court  by  injunction: 
Kirkpatrick  v.  Peshine  (1873),  9  C.  E.  Green  (N.  J.)  206. 

The  usual  and  proper  equitable  remedy  for  a  breach  of  a 
negative  covenant  or  agreement,  is  an  injunction.     This  will 
be  awarded  as  of  course,  upon  proof  of  the  complainant's 
right  and  its  violation  by  the  defendant.     In  some  cases,  the 
court  will  import  a  negative  quality  into  the  covenant,  and 
enforce  the  right  by  injunction:  Kerr's  Injunctions  in  Equity, 
521 ;   Newman  v.  Nellis  (1884).  97  N.  Y.  285.     Thus,  in  the 
English  brewers'  leases,  covenants  are  usually  inserted  stipu- 
lating for  the  purchase  from  the  lessor  of  all  the  beer  con- 
sumed at  the  public  house  demised.     Such  rights  will  be  pro- 
tected by  injunction,  against  assignees  with  notice,  even  where 
they  extend  to  other   public  houses  held  by  the  same  lessees 
under  other  landlords  :  Luker  v. Dennis  (i^jf),  L.  R.  7  Ch.  Div. 
227 ;  Catt  V.  Tourie  ( 1 869),  L.  R.  4  Ch.  App.  654.     The  ground 
of  decision  is,  that  the  grant  of  an  exclusive   right  of  this 
description,  contained  in  a  covenant, is  equivalent  to  a  negative 
covenant,  and  the  cases  are  thus  brought  under  the  operation 
of  the  rule  in  Lumley  v.  Wagner  (1852),  I  D.  ^.  &  G.  604,  that 
wherever  a  court  of  equity  has  not  proper  jurisdiction  to  en- 
force specific  performance,  it  operates  to  bind  men's  consciences, 
so  fer  as  they  can  be  bound,  to  a  true  and  literal  performance 
of  their  agreements,  and  will  not  suffer  them  to  depart  from 
their  contracts  at  their  pleasure,  leaving  the  party  with  whom 
they  have  contracted  to  the  mere  chance  of  any  damages  which 
a  jury  may  give.      By  thus  importing  a  negative  quality  into 
ail  affirmative  covenant,  the  courts  have  assumed  to  enforce 
agreements  of  which  specific  performance  could  not  be  decreed : 
Cooke  V.  Chilcoil  (1876),  L.  R.  3  Ch.  Div.  694.     The  propriety 
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and  extent  of  this  exercise  of  jurisdiction  it  is  not  within  the 
scope  of  the  present  article  to  examine. 

Where  interference  with  the  easement  is  merely  threatened, 
the  preventative  remedy  by  injunction  is  always  adequate  to 
the  exigencies  of  the  case ;  but  if  there  has  been  an  actual  in- 
terference, a  mandatory  injunction  may  become  necessary  to 
supplement  the  usual  remedy.  The  power  of  the  court  to 
grant  such  relief,  though  once  questioned,  is  now  admitted 
beyond  doubt  In  Rankin  v.  Huskisson  (1830),  4  Sim.  13,  the 
agreement  was  that  no  buildings  should  be  erected  on  the  plot 
of  ground,  south  of  the  demised  premises.  The  complainants 
built  thereon,  and  afterwards  the  defendants  began  to  erect 
stables  on  the  adjoining  land.  Vice-Chancellor  Shadwell 
awarded  an  injunction  restraining  the  defendants,  not  only 
from  continuing  the  projected  buildings,  or  commencing  any 
other  buildings  whatever,  on  the  plot  of  ground  described  in 
the  pleadings,  or  any  part  thereof,  but  also  from  permitting 
such  part  of  said  building  as  had  been  already  erected  to  remain 
thereon.  See  note  (i)  to  Rankin  v.  Huskisson;  Kerr  on  In- 
junc,  231.  The  extreme  limit  of  this  jurisdiction,  however,  is 
the  restoration  of  the  property  to  its  condition  at  the  time  the 
wrongful  act  or  neglect  began. 

As  has  been  said,  specific  performance  of  a  proper  covenant 
to  perform  positive  acts,  will  be  decreed,  if  the  covenant  is  one 
which  runs  with  the  land,  or  if  the  bill  is  filed  against  the 
original  covenantor.  What  are  proper  covenants  under  this 
head  of  equitable  jurisdiction-  is  a  question  to  be  determined 
solely  under  the  rules  regulating  the  granting  of  that  kind  of 
relief.     It  is  unnecessary  to  discuss  its  limitations  here. 

Sherrerd  Depue. 

Newark,  New  Jeney. 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Pennsylvania. 

WESTMORELAND  AND   CAMBRIA    NATURAL   GAS   CO. 

V. 
DE  WITT    ET  AL. 

Natural  gas  belongs  to  the  owner  of  the  land,  and  is  a  part  of  it,  and,  so  long  as 
it  is  on  or  in  it,  is  subject  to  his  control ;  but  when  it  escapes,  and  goes  into  other 
liod,  or  comes  under  another's  control,  the  title  of  the  former  owner  is  gone. 

If  an  adjoining  <Mr  distant  owner  drills  a  well  on  his  own  land,  and  taps  his 
iidghbor*s  vein  of  gas,  so  that  it  comes  into  his  well  and  under  his  control,  such 
gas  belongs  to  the  owner  of  the  well. 

The  owner  of  land,  leasing  it  to  another  for  the  purpose  of  drilling  gas  wells 
thereon,  and  reserving  the  right  to  till  the  soil,  after  the  lessee  has  drilled  a  well 
and  has  gas  ready  to  flow  into  pipes  by  turning  a  valve,  cannot  claim  that  the  lessee 
is  not  in  possession,  and  that  he  must  resort  to  a  court  of  law  to  establish  his  title 
before  a  court  of  equity  will  interfere. 

The  grant  by  lease  of  a  certain  tract  of  land  for  the  purpose  of  sinking  and  op- 
erating gas  wells,  "  no  wells  to  be  drilled  within  300  yards  of  the  brick  building  " 
on  the  tract,  b  a  release  of  the  right  of  the  grantor  to  lease  the  land  within  such 
300  yards,  for  the  purpose  of  sinking  and  maintaining  a  gas  well. 

If  both  parties  disregard  the  strict  terms  of  a  lease,  resi>ecting  payment  at  the 
lessor's  request,  and  no  attention  is  paid  to  a  delay  in  part  of  a  payment,  and  no 
demand  b  made  therefor  by  the  lessor,  such  acts  constitute  a  waiver  of  the  right  to 
d^tpand  a  forfeiture  for  non-payment. 

A  payee,  by  saying  that  it  will  be  useless  to  exhibit  the  money  to  him,  when  the 
money  is  present,  waives  his  right  thereafter  to  insist  that  no  proper  tender  in  that 
re^>ect  was  made. 

Appeal  from  Court  of  Common  Pleas  of  Westmoreland 
County. 

Moorhead  &  Head,  for  appellant. 

D,  S.  Atkinson,  J.  M,  Peoples,  Vin.  E.  Williams,  and  W,  A. 
Griffith,  for  appellees. 

Mitchell,  J.,  November  ii,  1889.  Complainants  filed  a 
bill,  setting  forth  a  lease  of  land  from  Brown,  one  of  the  respon- 
dents, for  oil  and  gas  purposes;  the  expenditure  of  large  sums 
of  money  under  the  lease;  a  subsequent  lease  of  the  same  land 
by  Brown  to  the  other  resf>ondents,  who  took  with  knowledge 
of  complainants'  rights;  and  the  entry  by  them  with  the  intent 
to  driU  a  well  upon  the  said  land,  and  take  gas,  etc.  The  bill 
concluded  with  an  averment  that  such  a  well  could  be  drilled 
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and  put  in  operation  in  about  forty  days,  long  before  an  adju- 
dication could  be  had  upon  the  rights  of  the  parties,  and  that 
thereby  enormous  waste  would  be  committed  upon  the  prem- 
ises of  complainants,  and  irreparable  injury  to  their  interests; 
wherefore  they  prayed  an  injunction,  etc.  The  answer  of  re- 
spondents substantially  admitted  all  of  the  facts  set  up  in  the 
bill,  except  that  the  well  which  they  were  about  to  drill  was  on 
premises  leased  to  complainants,  and  that  irreparable  injury  to 
complainants  would  result  therefrom ;  and  further  setting  up 
that  the  lease  to  complainants  had  been  forfeited  for  non-pay- 
ment of  certain  moneys  due  thereunder. 

Two  issues,  therefore,  were  raised  by  the  pleadings :  Firsts 
whether  the  well  contemplated  by  the  respondents  was  upon 
the  leased  land ;  and,  secondly,  whether  there  had  been  a  for- 
feiture of  the  lease.  The  actual  feet  not  being  disputed,  both 
these  issues  really  turned  on  the  construction  of  the  lease. 
Under  these  issues  the  parties  went  on  for  some  months,  and 
completed  their  evidence.  When,  however,  the  case  came  to 
be  argued  before  the  master,  the  respondents  took  the  ground 
that  the  complainants,  being  out  of  possession,  and  their  title 
being  disputed,  had  no  standing  in  equity,  but  must  first  estab- 
lish their  rights  at  law.  The  learned  master  adopted  this  view, 
found  as  a  fact  that  complainants  were  out  of  possession,  and 
reported,  as  a  conclusion  of  law  therefrom,  that  the  bill  must 
be  dismissed.  The  Court  below  adopted  this  report  with  only 
a  formal  opinion,  expressing  unwillingness  to  say  the  master 
had  erred. 

The  master  finds  formally  that, "  during  several  months  prior 
to  the  filing  of  the  bill,  Brown,  claiming  a  forfeiture  of  said 
lease,  had  taken  full  and  absolute  possession  of  the  premises 
and  rights  mentioned  and  granted  in  the  lease."  An  examin- 
ation, however,  of  the  evidence  fails  to  disclose  a  single  fact  on 
which  such  a  finding  can  be  sustained.  It  rests  entirely  on  a 
misconception  of  the  subject-matter  of  the  possession  in  ques- 
tion, and  the  nature  of  the  possession  itself  of  which  the  sub- 
ject-matter admitted.  The  subject  of  possession  was  not  the 
land,  certainly  not  the  surface.  All  of  that,  except  the  portions 
actually  necessary  for  operating  purposes,  was  expressly  re- 
served by  the  lease  to  Brown,  the  lessor.     Except  of  such  por- 
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tions,  the  complainants  had  no  possession  that  was  not  con- 
cun-ent  with  that  of  the  lessor,  if,  indeed,  it  could  be  called 
possession  of  the  land  at  all.  Complainants*  right  in  the  sur- 
face of  the  land  under  the  lease  was  rather  in  the  nature  of  an 
easement  of  entry  and  examination,  with  a  right  of  possession 
arising  where  a  particular  place  of  operation  should  be  selected, 
and  the  easement  of  ingress,  egress,  storage,  transportation, 
etc,  during  the  continuance  of  the  operation.  The  real  subject 
of  possession  to  which  complainant  was  entitled  under  the 
lease,  was  the  gas  or  oil  contained  in,  or  obtainable  through, 
the  land. 

The  learned  master  says,  gas  is  a  mineral,  and  while  in  situ^ 
is  part  of  the  land,  and  therefore  possession  of  the  land  is  pos- 
session of  the  gas.  But  this  deduction  must  be  made  with 
some  qualifications.  Gas,  it  is  true,  is  a  mineral ;  but  it  is  a 
mineral  with  peculiar  attributes,  which  require  the  application 
of  precedents  arising  out  of  ordinary  mineral  rights,  with  much 
more  careful  consideration  of  the  principles  involved  than  of 
the  mere  decisions.  Water  also  is  a  mineral ;  but  the  decisions 
in  ordinary  cases  of  mining  rights,  etc.,  have  never  been  held 
as  unqualified  precedents  in  regard  to  flowing,  or  even  to  per- 
colating, waters. 

Water  and  oil.  and  still  more  strongly  gas,  may  be  classed 
ly  themselves,  if  the  analogy  be  not  too  fanciful,  as  minerals 
Um  naturae.  In  common  with  animals,  and  unlike  other  min- 
erals, they  have  the  power  and  the  tendency  to  escape  without 
the  v'oliiion  of  the  owner.  Their  "  fugitive  and  wandering  ex- 
istence within  the  limits  of  a  particular  tract  was  uncertain,"  as 
said  by  Chief  Justice  Agnew  in  Brown  v.Vandegrift  (1875),  80 
Pa.  147,  148.  They  belong  to  the  owner  of  the  land,  and  are 
fart  of  it,  so  long  as  they  are  on  or  in  it,  and  are  subject  to  his 
control ;  but  when  they  escape,  and  go  into  other  land,  or 
come  under  another's  control,  the  title  of  the  former  owner  is 
gone.  Possession  of  the  land,  therefore,  is  not  necessarily 
possession  of  the  gas.  If  an  adjoining,  or  even  a  distant, 
owner,  drills  his  ow^n  land,  and  taps  your  gas,  so  that  it  comes 
into  his  well  and  under  his  control,  it  is  no  longer  yours,  but 
his.  And  equally  so  as  between  lessor  and  lessee  in  the  present 
case,  the  one  who  controls  the  gas — has  it  in  his  grasp,  so  to 
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speak — is  the  one  who  has  possession  in  the  legal  as  well  as 
in  the  ordinary  sense  of  the  word. 

Tested  by  these  principles,  there  is  not  the  slightest  doubt 
that  the  possession  of  the  gas,  as  well  as  the  right  to  it  under 
this  lease,  was  in  the  complainants  when  the  bill  was  filed. 
They  had  put  down  a  well,  which  had  tapped  the  gas-bearing 
strata,  and  it  was  the  only  one  on  the  land.  They  had  it  in 
their  control,  for  they  had  only  to  turn  a  valve,  to  have  it  flow 
into  their  pipe,  ready  for  use.  The  feet  that  they  did  not  keep 
it  flowing,  but  held  it  generally  in  reserve,  did  not  affect  their 
possession  any  more  than  a  mill-owner  affects  the  continuance 
of  his  water-right  when  he  shuts  his  sluice-gates.  On  the 
other  hand,  Brown  had  no  possession  of  the  gas  at  all.  His 
possession  of  the  soil  for  purposes  of  tillage,  etc.,  gave  him  no 
actual  possession  of  the  gas ;  and  he  had  no  leg^l  possession^ 
for  his  lease  had  conveyed  that  to  another.  How,  then,  had 
he  taken  "  full  and  absolute  possession  of  the  premises  and 
rights,"  as  found  by  the  master  ?  Apparently,  he  had  asserted 
to  the  complainants  his  claim  that  the  lease  was  forfeited.  In 
addition,  on  one  occasion,  when  the  agent  of  complainants  was 
at  their  well  for  a  specific  purpose.  Brown  had  ordered  him  off 
the  land ;  but  there  is  no  evidence  that  he  went  until  he  had 
finished  his  business  there.  Shortly  before  this  the  complan- 
ants  had  sent  men  on  the  land  to  begin  the  erection  of  a  derrick 
for  a  second  well,  and  Brown  had  ordered  them  off.  This^ 
which  is  the  strongest  item  in  the  proof,  is  really  no  evidence 
at  all  of  .dispossession  of  complainants.  They  still  remain  in 
possession  of  their  well,  which  gave  them  the  sole  control  of 
the  gas,  so  far  as  its  utilization  was  concerned,  and  the  sole 
possession  of  which  it  was  capable,  apart  from  the  land,  from 
which  it  had  been  legally  severed  by  the  lease.  The  utmost 
that  can  be  said  of  such  an  occurrence  is  that  it  was  a  violent 
and  temporary  interference  with  that  portion  of  complainants^ 
rights  which  authorized  them  to  put  down  a  second  well. 
This  was  no  more  a  dispossession  of  complainants  from  their 
occupation  of  the  gas  than  blocking, up  one  of  a  farmer's  roads 
to  his  home  would  be  an  ouster  from  his  farm.  We  are  there- 
fore of  opinion  that  the  master  was  wrong  in  finding  as  a  fact 
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that  complainants  were  out  of  possession,  and  should  be  re- 
mitted to  an  ejectment  to  establish  their  title  at  law. 

As  to  the  other  objections  to  the  jurisdiction  of  equity,  thejr 
require  but  a  brief  notice.  The  bill  is  a  bill  to  stay  waste,  and 
that  the  damage  threatened,  even  if  not  irreparable,  is  entirely 
incapable  of  measurement  at  law,  cannot  be  seriously  ques- 
tioned. Such  cases  were  among  the  earliest,  and  have  always 
been  among  the  most  incontestable,  within  the  chancellor's 
jurisdiction.  It  is  suj)erfluous  to  cite  authorities  for  so  familiar 
a  principle,  but  I  vaky  refer  to  Allison's  Appeal {x^j^,  jj  Pa. 
22 1, as  a  recent  case  in  this  Court,  where  the  invasion  restrained, 
was  of  complainants*  right  to  oil,  a  fluid  far  more  capable  of 
accurate  measurement  than  gas. 

The  learned  master  having  come  to  the  conclusion  that  the 
bill  should  be  dismissed  for  want  of  equity,  forbore  to  consider 
and  pass  upon  the  substantial  issues  raised  by  the  pleadings. 
But  as  the  evidence  was  fully  taken  by  both  parties  before  him, 
and  he  has  found  all  the  facts  necessary  to  a  final  determina- 
tion of  the  whole  controversy,  we  will  proceed  to  consider  it. 
The  actual  &cts,  as  already  said,  are  not  disputed,  and  both 
issues  substantially  depend  upon  the  construction  of  the  lease. 

We  have  therefore  to  consider — Firsts  whether  the  well 
threatened  to  be  put  down  by  respondents  was  upon  the  leased 
land.  Of  this  there  cannot  be  the  slightest  doubt.  The  lease 
is  of  "  all  that  certain  tract  of  land,"  etc.  This  means  the  whole 
tract.  The  grant  is  limited  as  to  the  intention  ^'  for  the  sole 
and  only  purpose  of  drilling  and  operating  wells,"  etc.,  but  is 
not  limited  as  to  territory.  Following  the  description  of  the 
tract  IS  the  clause  on  which  respondents  rely — 

"  No  wells  to  be  drilled  within  three  hundred  yards  of  the  brick  building  belong- 
ing to  J.  H.  Brown." 

The  well  which  respondents  propose  to  bore  is  within  this 
prohibited  distance ;  and  the  respondents  claim  that  Brown, 
and  they  as  his  lessees,  have  the  right  to  drill  wells  within 
that  part  of  the  territory.  But  the  clause  in  question  is 
neither  a  reservation  nor  an  exception  as  to  the  land,  but  a 
limitation  as  to  the  privilege  granted.  It  does  not,  in  any 
way,  diminish  the  area  of  the  land  leased, — that  is  still  the 
whole  tract ;  but  it  restricts  the  operations  of  the  lessees  in 
Vol.  XXXVIII.— 7 
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putting  down  wells  to  the  portions  outside  of  the  prohib- 
ited distance.  For  right  of  way  and  other  purposes  of  the 
lease,  excepting  the  location  of  wells,  the  space  inside  the 
stipulated  line  is  as  much  leased  to  the  lessee  as  any  other 
part  of  the  tract.  The  terms  of  the  grant  would  imply  the 
reservation  to  the  lessor  of  the  possession  of  the  soil  for 
purposes  other  than  those  granted  to  the  lessee,  and  the  par- 
ties have  expressed  what  otherwise  would  have  been  implied 
by  the  provision  that  the  lessor  is  to  fully  use  and  enjoy  the 
said  premises  for  the  purpose  of  tillage,  except  such  part  as 
shall  be  necessary  for  said  operating  purposes.  ^ 

From  the  nature  of  gas  and  gas  operations,  already  dis- 
cussed, the  grant  of  well-rights  is  necessarily  exclusive.  It 
was  so  held  even  as  to  oil-wells,  in  Funk  v.  Haldeman  (1867), 
53  Pa.  229,  247,  248.  although,  in  that  case,  the  plaintiff  had  a 
mere  license  to  enter,  etc.,  and  not,  as  complainants  here,  a 
lease  of  the  land ;  and  it  is  exclusive,  in  the  present  case,  over 
the  whole  tract.  As  already  said,  the  clause  relative  to  the 
300-yards  distance  was  a  restriction  on  the  privilege  granted, 
not  a  reservation  of  any  land,  or  any  boring  rights,  to  the 
lessor;  and  a  well  upon  the 'prohibited  portion  was  just  as 
damaging  to  the  lessees  as  upon  any  other  portion  of  the  tract. 
The  drilling  of  the  well  threatened  by  respondents,  is  there- 
fore in  violation  of  the  lease,  and  should  be  enjoined  if  the 
lease  is  still  in  force. 

Secondly y  has  there  been  a  forfeiture  of  the  lease  ?  It  is 
claimed  by  respondents  on  account  of  the  failure  of  the  lessee 
to  make  certain  stipulated  payments.  The  lease  is  dated 
December  7,  1885,  and  by  its  terms  the  lessee  was  to  pay  II500 
a  year  for  each  gas-well,  payable  quarterly,  in  advance,  from 
the  completion  of  each  and  every  well ;  and  in  case  one  well 
should  not  be  completed  within  three  months  from  the  date  of 
the  lease,  then  to  pay 

"  For  such  delay  the  sum  of  one  hundred  and  twenty-five  dollars  every  three 
months  from  the  date  of  this  agreement ;  *  *  ♦  and  [lessor]  agrees  to  accept 
such  sum  as  full  consideration  and  payment  for  such  delay  until  one  well  shall  be 
completed;  and  a  failure  to  complete  one  well,  or  to  make  any  of  such  payments 
within  such  time  and  at  such  place  as  above  mentioned,  renders  this  lease  null 
and  ^oid.  *  *  *  It  is  further  agreed  that  if  any  of  the  within  payments  remain 
unpaid  thirty  days,  then  this  lease  to  be  null  and  void." 
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These  are  all  the  provisions  which  bear  upon  the  present 
question,  and  their  effect  is  entirely  clear.  One  well  is  to  be 
completed  in  three  months,  and  the  rent  is  to  begin  from  its 
completion.  This  is  the  primary  intent  and  expectation  of 
the  parties.  But,  if  not  so  completed,  then  the  lessee  is  to 
pay  a  like  amount  from  the  date  of  the  agreement,  until  one 
well  is  completed,  and  thereafter,  of  course,  the  payments  are 
not  to  be  for  delay  at  the  end  of  each  three  months,  but 
as  rent,  quarterly,  in  advance.  A  failure  to  pay  any  of  the 
sums  due  for  a  period  of  30  days,  is  to  render  the  lease  null 
and  void.  The  first  provision  for  forfeiture  cannot  be  read 
literally  and  separately,  as  it  is  in  manifest  conflict  with  the 
other  covenants.  Thus  it  invokes  a  forfeiture  for  feiilure  to 
complete  one  well  in  three  months,  but  in  so  doing  it  is  repug- 
nant to  the  agreement  to  accept  the  stipulated  "  full  considera- 
tion and  the  payment  for  delay."  Again,  it  imposes  the  for- 
feiture £br  failure  to  make  any  of  the  payments  at  the  time  and 
place  mentioned,  and  in  so  doing  is  in  conflict  with  the  sub- 
sequent agreement  that  the  forfeiture  shall  only  be  for  a  default 
of  30  days.  Reading  all  these  clauses  together,  therefore,  as 
we  are  bound  to  do,  the  last-mentioned  clause,  calling  for  a 
forfeiture  upon  a  default  of  30  days  in  the  payments,  is  the 
only  one  that  is  effective  for  the  purpose  of  forfeiture. 

Before  passing  to  the  acts  of  the  parties,  it  may  be  well  to 
notice  very  briefly  the  construction  of  the  agreement  set  up 
by  the  respondents  in  their  answer,  though  not  pressed  in  their 
argument.     It  is  that  the  default  in  payment  ipso  facto  created 
a  forfeiture  ;  or,  in  other  words,  that  the  forfeiture  was  absolute 
and  self-operating,  without   regard   to   the   acts   or   wishes 
of  the  parties.     Such  a  construction  is  utterly  untenable.     It  is 
contrary,  not  only  to  the  settled  rules  of  law,  but  to  the  mani- 
fest intentions  of  the  parties.     This  question  is   definitively 
settled  in  Wills  v.  Gas  Co.  (at  the  present  term,  Nov.  1 1,  1889), 
the  opinion  in  which  is  filed  herewith  by  our  Brother  Clark. 
Coming  now  to  the  facts  as  reported  by  the  master  and 
practically  undisputed,  we  find  that  the  parties  from  the  out- 
set, entirely  disregarded  the  strict  times  and  terms  of  pay- 
ment, as  set  out  in  the  lease.     On  the  day  following  the  date 
of  the  lease,  the  lessees  paid  ^^250  on  account.     It  is  admitted 
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that  such  payment  was  made,  and  that  it  was  a  voluntary  ad- 
vance, as  nothing  was  or  would  be  due  under  the  lease  for 
three  months,  and  then  only  half  that  amount.  In  June,  an* 
other  payment  of  ^^250  was  made,  and  this,  again,  was  more 
than  was  due  under  any  possible  construction  of  the  lease.  A 
quarterly  payment  for  delay  had  become  due  on  March  7, 
1886.  The  well  being  completed  April  23,  there  would,  under 
the  construction  contended  for  by  the  lessor,  then  be  due  com- 
pensation for  the  46  days  of  additional  delay,  amounting  to 
$6$y  and  a  quarter's  rent  in  advance,  which  latter  was  covered 
by  the  advance  of  J>250  in  the  previous  December.  The  June 
payment,  therefore,  fully  covered  this  $6^^  another  quarter's 
rent  from  July  23  to  October  23,  and  an  advance  of  ;j6o — 
nearly  one-half  the  quarter's  rent  that  would  become  due  in 
October,  four  months  later.  This  calculation,  as  already  said^ 
is  upon  the  most  fiivorable  possible  construction  for  the  les- 
sor. But  in  fact  there  is  not  the  slightest  doubt  that  both 
parties  entirely  disregarded  the  strict  terms  of  the  lease  as  to 
times  of  payment,  and  treated  the  payments  of  December  and 
June  as  semi-annual  advances  of  the  stipulated  sum,  no  matter 
whether  called  **  compensation  for  delay  "  or  "  rent,"  as  the 
amounts  in  either  case  were  exactly  the  same.  Neither  party 
paid  the  least  attention  to  the  possible  fag  end  of  a  quarter's 
delay,  the  lessor  never  demanded  it,  no  reference  to  it  was 
made  at  the  time  of  the  June  payment,  and  it  made  its  appear- 
ance in  the  transactions  months  later  as  an  after-thought 

Forfeitures,  if  no  longer  odious — and  I  for  one  am  too 
strongly  in  favor  of  the  enforcement  of  contracts  as  parties 
make  them,  to  apply  harsh  names  to  strict  constructions — are 
yet  not  favored,  either  at  law  or  equity,  and  among  the  least 
favored  have  always  been  those  founded  on  mere  delay  in  the 
payment  of  money.  In  this  case,  there  is  not  the  slightest 
pretense  of  any  other  ground  for  forfeiture,  than  the  failure  to 
pay  a  small  amount  of  money  in  advance.  As  already  shown^ 
not  a  single  payment  under  this  lease  was  made  strictly  ac- 
cording to  its  terms ;  the  departure  was  begun  by  the  lessor's 
request,  and  was  always  in  his  favor.  To  allow  him  now  to 
turn  around  without  notice  and  enforce  a  forfeiture  for  a  fiiil- 
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Tire  of  the  insignificant  proportions  shown,  would  be  sanction- 
ing a  fraud  such  as  no  court  has  ever  permitted. 

There  is  another  ground  equally  fatal.  Forfeitures  are 
always  strictly  construed;  and,  looking  at  the  facts,  none  has 
been  incurred  here,  even  on  respondent's  own  view  of  the 
amounts  due.  As  already  seen,  the  June  payment,  deducting 
the  $65  for  delay,  still  paid  the  quarter's  rent  beginning  July 
23,  and  nearly  half  of  the  quarter  beginning  October  23, 
1886.  Under  the  lease,  a  forfeiture  would  not  be  incurred  un- 
less a  payment  should  remain  unpaid  for  30  days.  On  October 
23,  a  quarter's  rent  was  due  in  advance,  but  only  half  of  it  was 
unpaid,  for  half  of  it  had  been  paid  in  advance  in  the  preceding 
June.  The  lease  does  not  provide  a  forfeiture  for  feiilure 
to  pay  a  balance,  but  only  "  if  any  of  the  within  payments 
remain  unpaid,"  which  means  a  whole  payment,  not  a  balance 
on  a  running  account.  No  forfeiture,  therefore,  was  incurred, 
or  could  be,  until  the  next  payment  should  become  due  and 
be  unpaid  for  30  days.  The  next  quarter  day  was  January  23, 
1887;  and  a  week  before  that  date,  on  January  15,  the  les- 
sees tendered  the  rent  to  Brown,  and  it  was  refused.  The 
master's  findings  of  feet,  under  the  view  he  took,  do  not  ex- 
tend to  the  occurrences  of  January  15,  1887;  but  the  testi- 
mony was  taken  by  both  parties,  and  leaves  no  doubt  that 
there  was  a  valid  tender.  Both  Rhodes  and  Webb  say  the 
money  was  held  in  one  hand,  where  Brown  could  see  it,  while 
the  voucher  was  read  to  him;  and  Brown  himself  says 
Rhodes  told  him  he  had  come  to  pay,  though  he  did  not  ac- 
tually see  the  money,  and  that  he  told  Rhodes  it  would  "  be 
altogether  unnecessary  "  to  show  the  money.  This,  under  the 
circumstances,  dispensed  with  further  formalities.  Whether, 
therefore,  we  regard  the  strict  conditions  of  the  lease  as  waived 
by  the  conduct  of  the  parties,  or  the  failure  in  payment  as 
only  a  partial  and  incomplete  default,  it  is  equally  clear  that 
there  was  no  forfeiture,  and  the  respondents  have  failed  to 
show  any  defense  to  the  bill. 

The  decree  is  reversed,  the  bill  reinstated,  and  the  injunc- 
tion reinstated,  made  perpetual,  and  directed  to  be  so  issued ; 
costs  to  be  paid  by  the  appellees ;  and  the  record  is  remitted 
to  the  Court  below  to  execute  this  order. 
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Note. — The  analogy  belwccn  natu- 
ral gas  and  petroleum  b  so  striking  that 
we  propose  to  cite  cases  respecting  both 
of  them. 

An  ^^ Internal  Improvement"  — 
Right  of  Eminent  Domain,  An  Act  of 
West  Virginia  (Act  of  February  27, 
1867;  Laws  of  1867,  Ch.  95,  p.  no; 
amended  February  26,  1868 ;  Laws  of 
1868,  Ch.  67,  p.  63)  created  a  cor- 
poration **  to  lay  out  and  construct  or 
cause  to  be  laid  out  and  constructed  and 
maintained  a  line  or  lines  of  tubing,  for 
the  purpose  of  transporting  petroleum 
or  other  oils  through  pii>es  of  m>n  or 
other  materials,"  in  certain  counties, 
"  to  any  railroad  or  other  roads,  or  to 
any  navigable  stream  or  streams  in  or 
adjoining"  the  counties  named,  '<and 
to  transport  from  the  termini  of  said 
pipe  or  pipes,  petroleum  or  other  oils 
in  tank  cars,  boats  or  other  receptacles 
belonging  to  said  company."  The  Act 
established  the  maximum  charges  the 
company  could  make  for  transportation. 
This  was  a  special  Act ;  and  the  Con- 
stitution (of  1863)  provided  that  "  The 
Legislature  shall  pass  general  laws 
whereby  any  number  of  persons,  asso- 
ciating for  mining,  manufacturing,  in- 
suring, or  other  purpose,  useful  to  the 
public,  excepting  banks  of  circulation, 
and  the  construction  of  works  of  in- 
ternal improvement,  may  become  a  cor- 
poration," etc. 

The  Court  held  that  this  company 
was  engaged  in  a  work  of  "  internal 
improvement,"  and  its  charter  author- 
ized by  the  Constitution  :  West  Vir- 
ginia Transportation  Co,  v.  Volcanic 
Oil  and  Coal  Co,  (1872),  5  W.  Va. 
382. 

The  transportation  and  supply  of 
natural  gas  for  public  consumption  is 
recognized  as  a  public  use  in  Pennsyl- 
vania; and  the  right  of  eminent  do- 
main granted  to  such  corporations  by  the 
Act  of  1885,  b  within  the  constitutional 
power  of  the  Legislature  to  grant.    *«  It 


is  a  curious  objection  to  set  up  against 
the  Act  of  1885,  in  view  of  the  present 
consumption  of  natural  gas,  that  its  use 
is  not  a  public  one,  and  that,  therefore, 
those  corporations  which  are  engaged 
in  its  transportation,  may  not  be  vested 
with  the  right  of  eminent  domain.  As 
well  might  this  objection  be  urged 
against  the  vesting  of  this  power  in 
those  companies  which  have  been  incor- 
porated for  the  purpose  of  supplying 
our  towns  and  villages  with  water,  in 
which  the  public  interest  is  found  not 
in  the  transportation,  but  in  the  use  of 
that  fluid,  after  it  has,  by  these  agencies, 
been  transported.  Nor  would  it  seem 
to  us  as  of  the  slightest  materiality  that 
the  water  thus  produced,  had  been 
drawn  from,  a  simple  spring,  well  or 
basin.  Just  so  with  natural  gas ;  it  has 
become  a  public  necessity,  but  as  it 
cannot  be  used  except  it  be  piped  to 
the  manufactories  and  residences  of  the 
people,  it  follows  that  as  the  piping  of 
it  is  necessary  to  its  use,  the  means  so 
used  for  its  transportation  mu^t  be  of 
prime  importance  to  the  public,  and 
directly  affect  its  welfare:"  Per  Cu- 
riam ^  Johnston  v.  People* s  Natural  Gas 
Co.  (Sup.  a.  Pa.,  Nov.  15,  1886).  To 
the  same  effect,  Bloomjield  <5r*  Rochester 
Natural  Gas- Light  Co.  v.  Richardson 
(1872),  63  Barb.  (N.  Y.)  437;  Appeal 
of  Pittsburgh  (1886),  115  Pa.  4;  Ca- 
rothers  v.  Philadelphia  Co.  (188S),  llS 
Id.  468. 

[The  Pennsylvania  Act  of  1885  (P. 
L.  pp.  33-35)  provides — **  Section  10. 
The  transportation  and  supply  of  natu- 
ral gas  for  public  consumption,  is  hereby 
declared  to  be  a  public  use,  and  it  shall 
be  the  duty  of  corp>orations,  organized 
or  provided  for  under  this  Act,  to  fur- 
nish to  consumers  along  their  lines  and 
within  their  respective  districts,  natural 
gas  for  heat,  or  light,  or  other  purposes, 
as  the  corporation  may  determine.  Any 
and  all  corporations  that  is,  or  are  now, 
or  shall  hereafter  be  engaged  in  such 
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bosincss,  shall  have  the  right  of  emi- 
neut  domain  for  the  laying  of  pipe  lines 
iorthe  transportation   and   distribution 
of  natural  gas;  the  right,  however,  shall 
not  be  exercised    as   to    any   burying 
grovnd  or  dwelling,  passenger  railroad 
station-house,  or   any   shop  or  manu- 
kctory  in  which  steam  or  fire  is  neces- 
sarily used  for  manufacturing  or  repair- 
ii^  purposes,  but  shall  include  the  right 
to  appropriate  land  upon  or  under  which 
to  lay  said  lines  and  locate  pipes  upon 
or  over,  under  and  across,  any  lands, 
riren,  streams,  bridges,  roads,  streets, 
lanes,  allejrs,  or  other  public  highways, 
or  other  pipe  lines,  or  to  cross  railroads 
or  canals:  Provided ^  In  case  the  pipe 
lines  cross   any  railroad,  operated   by 
steam,  or  canal,  the  same  shall  be  located 
ondersuch   railroad  or  canal,   and  in 
such  manner  as  the  railroad  or  canal 
oompany  may  reasonably  direct.     And 
prtnndfd  further^  That   any  company 
laying  a  pipe  line  under  the  provisions 
hereof,  shall  be  liable  for  all  damages 
occasioned  by  reason  of  the  negligence 
of  such  gas   company:  And  provided 
fiatker^  That  no  company  authorized 
by  this  Act,  shall  have  the  right  to  oc- 
cnpy  longitudinally,  the  right  of  way, 
road  bed,  or  bridge  of  any  railroad 
company :  And  provided ^  If  any  pipe 
line  laid  under  the  provisions  of  this 
Act,  or  laid  upon  or  over  lands  cleared 
and  used  for  agricultural  purposes,  the 
same  shall  be  buried  at  least  twenty- 
four  inches  below  the  surface,  and  if 
any  line  of  pipe  shall  be  laid  over  or 
through  any  waste  or  woodland,  which 
shall  be  changed  to  farming  land,  then 
it  shall  be  the  duty  of  the  corporation 
to  immediately  bury  the  said  pipe  to  the 
depth  of  at  least  twcnly-four  inches  as 
afioresaid. 

Prior  to  any  appropriation,  the  cor- 
poration shall  attempt  to  agree  with  the 
owner  as  to  the  damage  properly  pay- 
able for  an  easement  in  his  or  her  pro- 
perty, if  such  owner  can  be  found  and 


is  suijuris,  failing  to  agree,  the  corpo- 
ration shall  tender  to  the  property  owner 
a  bond  with  sufficient  sureties  to  secure 
him  or  her  in  the  payment  of  damages ; 
if  the  owner  refuse  to  accept  said  bond 
or  cannot  be  found  or  is  not  sui  jurisy 
the  same  shall  then  be  presented  to  the 
Court  of  Common  Pleas  of  the  proper 
county,  after  reasonable  notice  to  the 
property  owner,  by  advertisement  or 
otherwise  to  be  approved  by  it.  Upon 
the  approval  of  the  bond,  and  its  being 
filed,  the  right  of  the  corporation  to 
enter  upon  the  enjoyment  of  its  ease- 
ment shall  be  complete.  Upon  petition 
of  either  the  property  owner  or  the  corpo- 
ration, thereafter,  the  Court  of  Common 
Pleas  shall  appoint  five  disinterested 
freeholders  of  the  county  to  serve  as 
viewers  to  assess  the  damages  proper  to 
be  paid  to  the  property  owner,  for  the 
easement  appropriated  by  the  company, 
and  shall  fix  a  time  for  their  meeting  of 
which  notice  shall  be  given  to  both 
parties. 

Either  party  may  appeal  from  the 
report  of  the  viewers,  within  twenty 
days  after  the  6ling  thereof,  to  the  Court 
of  Common  Fleas,  and  have  a  jury  trial 
as  in  ordinary  cases,  and  writ  of  error 
to  the  Supreme  Court. 

Section  ii.  The  right  to  enter  upon 
any  public  lane,  street,  alley,  or  high- 
way, for  the  purpose  of  laying  down 
pipes,  altering,  mspecting,  and  repair- 
ing the  same,  shall  be  exercised  in  such 
way  as  to  do  as  little  damage  as  possi- 
ble to  such  highway,  and  to  impair  as 
little  as  possible  the  free  use  thereof, 
subject  to  such  regulations  as  the  coun- 
cils of  any  city  may  by  ordinance  adopt. 

Section  12.  In  all  cases  where  any 
dispute  shall  arise  between  such  cor- 
porations and  the  authorities  of  any 
borough,  city,  township  or  county, 
through,  over  or  upon  whose  highways, 
or  between  it  and  any  land  owner  or 
corporation,  through,over  or  upon  whose 
property  or  easement,  pipes  are  to  be 
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laid,  as  to  the  manner  of  laying  the 
pipes,  and  the  character  thereof,  with 
respect  to  safety  and  public  convenience, 
it  shall  be  the  duty  of  the  Court  of 
Common  Pleas  of  the  proper  county, 
upon  the  petition  of  either  party  to  the 
dispute,  upon  a  hearing  to  be  had,  to 
define  by  its  decree,  what  precautions, 
if  any,  shall  be  taken  in  the  laying  of 
pipes,  and,  by  injunction,  to  restrain 
their  being  laid  in  any  other  way  than 
as  decreed.  It  shall  be  the  duty  of  the 
court  to  have  the  hearing  and  make  its 
decree  with  all  convenient  speed  and 
promptness.  Either  party  shall  have  a 
right  to  appeal  therefrom,  as  in  cases  of 
equity,  to  the  Supreme  Court,  but  the 
appeal  shall  not  be  a  supersedeas  of  the 
decree,  and  proceedings  shall  be  had  in 
like  manner  upon  like  petition,  when 
and  as  often  as  any  dbpute  arises  as  to 
pipes  already  laid,  to  define  the  duty  of 
such  corporation  as  lo  their  re-laying, 
repair,  amendment,  or  improvement 

Section  13.  Companies  incorporated 
under  this  Act,  and  not  referred  to  or 
included  in  the  next  succeeding  section 
hereof,  shall  not  enter  upon  or  lay  down 
their  pipes  or  conduits  on  any  street  or 
liighway  of  any  borough  or  city  of  this 
Commonwealth,  without  the  assent  of 
the  councils  of  such  borough  or  city  by 
ordinance,  duly  passed  and  approved." 

[Section  fourteen  provides  for  the 
acceptance  of  the  provisions  of  thb  Act 
by  corporations  theretofore  incorpwrated, 
under  certain  restrictions  contained  in 
this  and  the  two  following  sections. 

[Sections  one  to  eleven  provide  for 
incorporation  of  natural  gas  companies, 
and  section  seventeen  for  the  consolida- 
tion of  existing  corporations.  Sections 
eighteen  to  the  end  relate  to  injuries  to 
works,  and  to  plugging  wells. 

A  statute  of  Pennsylvania  (Act  of 
April  24,  1874,  P.  L.  70  J  4)  provided 
**that  every  raihroad  company,  coal 
company,  steamboat  company,  slack- 
water  navigation  company,  transporta^ 


Hon  company^  street  passenger  com- 
pany," etc.,  operating  "any  railroad, 
canal,  slackwater  navigation,  or  street 
passenger  railway,  or  device  for  the 
transportation  of  freight  or  passengers," 
should  be  subject  to  pay  into  the  State 
Treasury  a  certain  tax.  Under  this  law, 
a  petroleum  company,  conveying  oil 
from  wells  to  tanks  and  reservoirs  by 
means  of  pipes,  were  liable  to  the 
tax,  as  a  "transportation  company," 
transporting  freight :  Columbia  Conduit 
Co,  V.  Commonwealth  (1 879),  90  Pa. 
307;  Appeal  of  the  City  of  Pittsburgh 
(1888),  123  Id.  374. 

An  Act,  passed  long  before  natural 
g^  was  in  use  (Act  of  April  7,  1870, 
P.  L.  1026,  J  2),  authorized  the  forma- 
tion of  a  company  to  buy,  maintain,  or 
manage  in  its  own  name,  "  any  work  or 
works,  public  or  private,  which  may 
tend  or  be  designed  to  improve,  indorse, 
facilitate,  or  develop,  trade,  travel,  or 
the  transportation  and  conveyance  of 
freight,  live  stock,  passengers,  or  any 
other  traffic,  by  land  or  water,  from  or 
to  any  part  of  the  United  States."  It 
was  held  that  this  authorized  the  for- 
mation of  a  company  to  transport  natu- 
ral gas;  and  the  powers  of  eminent 
domain  given  by  the  statute  (J  4),  em- 
powered the  company  to  condemn  a 
right  of  way  for  a  pipe  line :  Car  others 
V.  Philadelphia  Co.  (1888),  118  Pa. 
468. 

Incorporation  under  General  Laws. 

The  General  Corporation  Act  of 
Pennsylvania  (April  29,  1874,  P.  L.  73), 
provides  for  incorporation  for  (J 2, 
clause  2,  page  74),  "  XI.  The  manu- 
facture and  supply  of  gas,  or  the  supply 
of  light  or  heat  to  the  public  by  any  other 
means."  Their  powers  were  defined 
to  be  ({34,  p.  93),—"  Clause  I.  Where 
any  such  company  shall  be  incorporated 
as  a  gas  company,  or  company  for  the 
supply  of  heat  or  light  to  the  public,  it 
shall  have  authority  to  supply  with  gas 
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l)|^the  borough,  town,  city  or  dis- 
trict where  it  may  be  located,  and  such 
persons,  partnerships  and  corporations 
residing  therein,  or  adjacent  thereto,  as 
may  desire  the  same,  at  such  price  as 
may  be  agreed  upon,  and  also  to  make, 
erect  and  maintain  therein  the  neces- 
sary buildings,  machinery  and  apparatus 
for  manufacturing  gas,  heat  or  light 
from  coal,  or  other  material,  and  db- 
tributing  the  same,  with  the  right  to 
enter  upon  any  public  street,  lane,  alley, 
or  highway,  for  the  purpose  of  laying 
down  pipes,  altering,  inspecting,  and 
repairing  the  same,  doing  as  little  dam- 
age to  said   streets,  lanes,  alleys   and 
highways,  and  impairing  the  free  use 
thereof  as  little  as  possible,  and  subject 
to  such  regulations  as  the  councils  of 
Mid  borough,  town,  city  or  district  may 
«dopt  in  regard  to  grades,  or  for  the 
pfoiedion  and  convenience  of  public 
tnivel  over  the  same." 

In  denying  the  right  of  a  natural  gas 
company  to  become  incorporated  under 
tlus  statute.  Green,  J.,  Emerson  v. 
Cw»«.  (1884),  108  Pa.  Ill,  125,  126, 
»«<i— «lt  seems  to  us  plain  that  the 
"^^wds  of  this  section  contemplate,  and 
*^oria,  the  creation  of  corporations  for 
tbenuoofactore  and  supply  of  gas,  and 
^  sopply  of  light  or  heat,  by  any  other 
™«ans.  Of  course  the  only  kind  of 
€»  companies  that  are  authorized,  are 
*°«c  which  manufacture  gas,  and  this 
"*^^^**rily  excludes  corporations  for 
flying  natural  gas,  that  being  a  pro- 
^  of  nature,  and  not  the  resuH  of 
«>y  manufacturing  process.  The  other 
^°"Panics  authorized,  are  those  tor  sup- 
P^yi^  lighter  heat,  produced  by  any 
^^  means.  *  ♦  ♦  The  furnish- 
"*2  of  natural  gas  b  not  the  furnishing 
^  *^^t.  Natural  gas  is  not  heat  It  is 
•  roel, a suljstance  which  maybe  con- 
'^'^  into  heat  by  combustion  with 
'^"^^pberic  air.  When  gas  is  delivered 
|o  ^  consumer,  it  is  still  gas  only.  It 
is  Dot  heal"    In  denying  a  re-argu- 


ment, the  said  Justice  said — "  Counsel 
are  in  error,  in  supposing  that  we  de- 
cided that  the  Act  of  1874  did  not  au- 
thorize the  incorporation  of  companies 
for  furnishing  heat  firom  natural  gas. 
We  carefully  distinguished  between 
charters  for  furnishing  heat  and  those 
for  furnishing  natural  gas  itself;  and 
we  expressly  declined  to  declare  the  re- 
spondent's charter  void  because  it  was 
a  charter  to  furnish  heat : ''  p.  127. 

Use  of  Public  Street^  or  Country  High- 
way, 

(Seepage  W^,  infra.) 
The  laying  of  natural  gas  pipes  in  a 
public  highway  is  an  additional  burden 
upon  the  easement;  and  cannot  be 
done  without  the  payment  of  damages 
for  the  privilege. 

A  court  of  equity  will  restrain  the 
laying  of  such  pipe  until  the  damages 
are  assessed  and  paid  :  Sier ling's  Ap- 
peal {l^S\  III  Pa.  35;  In  re  Bloom- 
field  and  Rochester  Natural  Gas  Light 
Co,  (1875),  62  N.  Y.  386;  s.  c.  below, 
Bloomfield  and  Rochester  Natural  Gas 
Light  Co.  v.  Richardson  (1872),  63 
Barb.  (N.  Y.)  437.  This  rule  has  been 
applied  by  the  Common  Pleas  of  Ma- 
honing County,  Ohio,  even  to  a  street  in 
a  city :  Webb  v.  Ohio  Gas  Fuel  Co. 
(1886)  16  Weekly  L.  Bull.  121,  follow- 
ing The  Lawrence  R.  R.  Co.  v.  WiS- 
Hams  (1878),  85  Ohio  St  168. 

Use  of  a  RailroacPs  Right  7f  Way. 

When  a  railroad  company  does  not 
take  the  land  condenmed,  in  fee,  the 
original  owner  may  lawfully  enter  upon 
the  road-bed  and  lay  an  oil  or  gas  pipe 
line  under  the  raihoad  track :  Hassan 
V.  Oil  Creek  and  Allegheny  River  R. 
R.  a.  (1871),  8Phila.  556. 
Ejectment. 

"The  plaintiff  insists  that  the  agree- 
ment amounts  to  a  sale  of  the  oil  [in 
the  ground]  itself,  and  that  the  oil,  be- 
ing a  part  of  the  land,  in  a  corporeal 
hereditament,  to  recover  possession  of 
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which  ejectment  will  lie.  But  if  it  be 
conceded  that  by  the  contract,  there 
was  a  grant  of  the  oil,  it  by  no  means 
follows  from  that  alone  that  ejectment 
is  maintainable.  Oil  is  a  fluid  like 
water ;  it  is  not  the  subject  of  property, 
except  while  in  actual  occupancy.  A 
grant  of  water  has  long  been  con- 
sidered not  to  be  a  grant  of  anything 
for  which  an  ejectment  will  lie.  It  is 
not  a  grant  of  the  soil  upon  which  the 
water  rests :  "  Dark  \,  Johnson  (1867), 
55  Pa.  164. 

But  where  the  lease  of  land  was  for 
"  the  sole  and  exclusive  right  to  bore  or 
dig  for  oil  *  *  and  gather  and  col- 
lect the  same  *  *  for  the  term  of 
twenty  years,"  and  for  "  the  sole  and 
and  exclusive  right  to  mine  for  coal, 
iron-ore  and  all  other  minerals,  which 
may  be  obtained  on  said  lands,"  the 
lease  vested  in  the  lessee  a  corporeal  in- 
terest for  which  ejectment  would  lie  : 
Barker  v.  Vale  (1870),  3  Pitts.  (Pa.) 
190  [and  a  receiver  will  not  be  ap- 
pointed, unless  under  urgent  and  pe- 
culiar circumstances] :  Chicago ^  etc.y 
Oil  and  Mining  Co,  v.  U*  S.  Petroleum 
Co.  (1868),  57  Pa.  %i, 

A.  granted  to  B.  the  exclusive  right 
of  boring  for  oil  on  a  certain  farm,  re- 
serving the  right  to  farm  the  surface ;  if 
the  boring  proved  profitable,  the  con- 
tract was  to  be  construed  as  a  perpetual 
lease;  if  otherwise,  possession  was  to 
revert  to  A.  On  a  part  of  the  farm  the 
boring  proved  profitable.  A.  brought 
suit,  alleging  that  the  boring* had  not 
been  profitable  on  another  part  of  the 
farm,  and  asked  judgment  for  posses- 
sion of  that  part  The  Court  held  that 
ejectment  would  not  lie  to  test  A's 
right  to  bore  for  oil ;  but  it  would  lie» 
under  the  agreement,  if  B.  had  occu- 
pied the  land  for  other  purposes,  or  to 
an  extent  greater  than  allowed  by  the 
conlract,  or  if  the  license  was  revocable, 
or  had  been  forfeited  by  B.  The  license, 
when  made  effectual  by  a  successful  re- 


sult according  to  the  terms  of  the 
agreement,  is  perpetual  and  irrevoc- 
able: Rynd  v.  Rynd  Farm  Oil  Co^ 
(1870),  63  Pa.  397. 

An  agreement  was  to  lease  *'  the  ex- 
clusive right  and  privilege  of  boring  for 
salt,  oil  or  minerals  upon  his  farm  *  * 
upon  which  the  first  party  now  resides^ 

*  *  with  the  right  of  access  to  and 
from  such  places  as  may  be  selected  by 
the  party  of  the  second  part ;  ♦  *  * 
said  boring  to  be  done  so  as  to  do  the 
least  possible  injury  to  the  farm,"  for  a 
consideraiion  of  ^^150,  and  one  third  of 
the  product.  Holes  were  to  be  sunk  to 
satisfy  the  parties  as  to  practicability  and 
profit  for  oil.  This  created  an  incor- 
poreal hereditament,  and  the  only  pos- 
session of  the  grantee  was  such  as  was 
necessary  for  the  enjoyment  of  the 
right;  the  remedy  for  disturbance  of 
the  right  was  case,  and  not  ejectment : 
Union  Petroleum  Co,  v.  Oliver  Petro- 
leum  Co.  (1872),  72  Pa.  173. 

[In  Phillips  V.  Coast^  decided  by  the 
Supreme  Court  of  Pa.,  January  6,  1890 
(25  W.  N.  C.  275),  defendants  had  bona 
fide^  and,  by  mistake,  sunk  a  well  on 
plaintiffs'  land,  for  the  purpose  of  boring 
for,  and  extracting  oil.  Plaintiff  brought 
an  action  of  ejectment,  and  a  receiver 
was  appointed  to  keep  an  account  of 
the  product  of  the  well  during  the  con- 
tinuance of  the  suit.  The  Court  held 
that  the  defendants  were  entitled  to 
compensation,  for  their  expenses  in  sink- 
ing such  well,  out  of  the  proceeds  of 
the  oil  produced.  Green,  J.,  "This 
is  a  kind  of  improvement  of  an  un- 
usual character,  and  one  which  par- 
ticularly commended  itself  to  the  fav- 
orable opinion  of  the  Courts.  It  was 
an  oil  well  with  all  the  machinery  and 
appliances  necessary  to  its  operation. 
Now  without  this  well  and  machinery 
the  oil  could  not  possibly  be  obtained. 
After  it  was  completed,  its  operations 
were  all  for  the  benefit  of  the  plaintiff. 

*  *  *  Obtaining  oil  from  the  bowels  of 
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6ie  eaxth  is  a  veiy  different  thing  fit>in 
obtaining  crops  from  the  surface  ot  the 
ground.  The  oil  only  exists  at  a  dis- 
tance of  hundreds  of  feet  below  the 
SOI  face.  If  it  is  not  developed  by  means 
of  wells,  it  is  the  same  as  if  it  had  no 
existence  at  all.  It  is  in  a  state  of  na- 
ture, of  no  n5:e  or  value  whatever  to  the 
owner  of  the  land.  *  *  ♦  Therefore  it 
is  no  hardship  whatever  to  them,  to  re- 
pay to  the  defendants  the  bare  cost  of 
the  well  and  appliances  which  belong 
to  the  pbintif&  now,  and  the  whole 
benefits  of  which  accrue  to  them  alone. 
*  *  *  The  proposition  thai  oil  is  part 
of  the  land,  and  cannot  be  regarded  as 
mesne  profits,  and  hence  the  right  to 
compensation  for  valuable  improve- 
ments, has  no  application.  The  oil  has 
been  taken.  It  is  not  a  question  of 
staying  waste,  but  of  allowance  for  the 
cost  of  valuable  improvements  actually 
necessary  and  made  in  good  fiaith.  For 
soch  improvements,  compensation  is  al- 
lowed, whether  that  which  is  taken  be 
mineral  oil  or  other  substance  of  the 
land  or  not :"  KUU  v.  E^e  (1876),  82 
Pa.  102  and  E^e  v.  JCilU  (1877),  84 
fa-  333»  followed. 

Liability  for  Nfgli^ence. 

A  natural  gas  company  is  not  liable 
for  injuries  resulting  from  the  negligence 
of  an  independent  contractor,  occurring 
before  acceptance  of  hb  work ;  unless 
work  is  accepted  which  the  company 
knew,  or  ought  to  have  known,  had 
been  performed  in  an  unsafe  and  dan- 
geious manner:  Ckartiers  Valley  Gas 
Co,  V.  iVat^  (1888),  123  Pa.  220; 
Samgy.Lyttih  (1888),  I18  Id.  362. 
The  tenth  section  of  the  Act  of  1^85 
{tt^Oj  p.  102)  was  held,  in  these  cases, 
to  impose  no  duty,  "  no  express  or  def- 
inite obligation  "  as  regards  what  work 
should  be  done,  or  how :  per  Hand,  J., 
123  P^  23a 

One  taking  gas  from  a  natural  gas 
company  a^somes  only  the  usual  and 


ordinary  risks  of  such  use,  but  not  extra* 
ordinary  risks  caused  by  the  negligence 
of  the  company :  Oil  "CUy  Fuel  Supply 
Co,  V.  Boundy  (1888),  122  Pa.  449. 

A  gas  company  may  not  lay  its  pipe 
on  the  bottom  of  a  navigable  river,  with- 
out incurring  the  risk  of  liability  for 
accidents  caused  thereby;  as  where  a 
boat  ran  on  to  such  a  pipe  by  accident^ 
broke  it,  and  the  escaping  gas  caught 
fire  from  the  boat's  furnace  and  burned 
it  up:  Ormslaer  v.  Philadelphia  Co. 
(1887),  U.  S.  Dist.  a.,  W.  Dist.  Pa.,  31 
Fed.  Repr.  354. 

Regulation  by  a  Municipality. 

[Under  Sections  Eleven  and  Thirteen 
of  tlie  Act  of  1885  {supra,  pp.  103, 104), 
City  "  G^uncils  are  authorized  to  give, 
or  withhold  their  assent,  without  more. 
They  have  no  right  to  couple  their 
assent  with  any  condition,  or  restriction, 
not  imposed  by  the  Act,  unless  the 
company  agrees  to  accept  the  same,  and 
be  bound  thereby ;  and  even  tlien  the 
conditions,  or  restrictions,  so  accepted 
by  the  company,  must  harmonize  and 
in  nowise  conflict  with  the  provisions  of 
the  Act.  *  *  *  In  view  of  the  limited 
authority  delegated  to  Councils,  it  is  a 
grave  mi > take  to  assume,  as  they  appear 
to  have  done  in  this  case,  that  they  have 
power  to  legislate  on  any  and  everything 
connected  directly,  or  indirectly,  with 
the  general  subject:"  Sterrett,  J., 
AppealofCityofPiUsburgh  (1886),  115 
Pa.  4. 

[1  he  Councils  of  the  City  of  Pitts- 
burgh, under  tt.is  authority,  passed  two 
ordinances,  of  August  lo,  1S85,  and 
December  29,  1885,  and  t!ie  fo' lowing 
sections  were  declared  void,  in  the  case 
cited  above : 

1.  That  the  City  Engineer  should 
control  the  work  of  laying  pipes,  to  the 
exclusion  of  the  company. 

2.  That  the  pipes  should  be  tested  ; 
because  indefinite  as  to  how,  when,  or 
by  whom  the  test  was  to  be  made. 
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3.  That  a  formal  acceptance  be  made 
ky  the  company  of  the  ordinance,  espe- 
cially as  to  those  provisions  illegal  and 
void. 

4.  That  the  company  should  submit 
to  the  cily  •*  plans,  methods,  specifica- 
tions, and  estimates  "  for  the  acceptance 
or  refusal  of  the  G>mmissioner  of  High- 
ways, wiih  appeal  to  the  Councils,  whose 
action  was  to  be  final,  when  the  statute 
proviUect  for  an  appeal  to  the  court. 
Also  a  provision  requiring  such  plans, 
on  anv  extension  of  the  pipes. 

5.  That  a  showing  be  made,  under 
oathc  of  the  names  of  the  stockholders, 
the  amount  of  stock  held  by  each,  and 
that  at  least  fifty  per  cent,  had  been  paid 
up,  of  each  subscription,  in  cash,  or,  if 
such  is  not  the  case,  in  what  paid ;  and 
that  no  permit  be  issued  unless  such 
Commissioner  of  Highways  is  satisfied 
that  there  is  enough  paid  up  capital  to 
complete  the  work  in  accordance  with 
the  plans  submitted. 

6.  That  a  transfer  of  the  privileges  of 
the  company  to  any  other  corporation 
be  forbidden,  under  a  penalty  of  a  for- 
feiture of  its  privileges  and  all  its  prop- 
erty, without  the  assent  in  majority  in 
value  of  its  stockholders,  and  the  ap- 
proval of  the  Council. 

7.  That  the  company  furnish,  upon 
request  of  either  branch  of  the  Council's 
street  committee,  or  by  the  Mayor,  City 
Attorney  and  City  Controller,  or  any  two 
of  them,  with  the  City  Controller,  a 
sworn  statement  of  its  stockholders,  that 
they  hold  stock  in  good  faith  for  them- 
selves and  not  for  others,  or,  if  held  by 
trustees,  the  names  of  the  persons  for 
whom  held,  requiring  the  company  to 
demand  this  information  upon  receiving 
for  registry  a  transfer  of  the  stock. 

8.  That  the  City  be  relieved  from  lia- 
bility in  case  of  any  neglect  of  the  cor- 
poration, resulting  in  damages  to  person 
or  property. 

9.  That  a  consolidation  be  forbidden, 
in  any  way  whatever,  of  the  company 


with  any  other  company,  when  a  statute 
expressly  authorized  a  consolidation 
upon  certain  terms. 

10.  That  the  Cily  Engineer,  in  case 
the  company  employ  careless,  incompe- 
tent or  unskilful  men,  might  discharge 
such  men,  and  take  charge  of  the  work, 
and  complete  it,  requiring  the  company 
to  pay  estimates  in  advance  for  two 
squares  at  a  time,  or  the  imposition  of  a 
forfeiture,  in  case  of  a  neglect,  or  refusal, 
for  fifteen  days. 

11.  That  the  company  furnish  a  bond, 
conditioned  for  a  faithful  compliance 
with  the  provisions  of  the  ordinance, 
and  to  indemnify  the  City  against  all 
loss,  costs,  suits,  damages  and  expenses 
arising  from  the  company's  occupation 
and  use  of  the  streets. 

The  following  provisions  were  held 
valid : 

1.  Fixing  the  depth  to  which  the 
pipes  should  be  laid,  and  allowing  the 
City  Engineer  to  designate  what  portion 
of  the  street  should  be  occupied. 

2.  Requiring  the  company,  when  ask- 
ing the  permit,  to  submit  to  the  Com- 
missioner of  Highways  a  plan  and  full 
specifications,  showing  the  streets  pro- 
posed to  be  opened,*the  location,  kind 
and  size  of  pipes. 

3.  Requiring  the  "system  "  to  be  ap- 
proved by  the  City  Engineer  and  natural 
gas  committee  of  Councils,  of  escape 
pipes  sufficient  to  carry  oflf  any  and  all 
gas  which  may  leak  or  escape;  gauges 
showing  the  pressure,  open  at  all  times 
to  inspection,  at  points  designated  by 
the  City  Engineer;  and  that  suitable 
means  be  used  to  protect  pipes  laid, 
where  there  are  cinders  or  other  injur- 
ious materiaL 

4.  Requiring  that  no  pipes  be  laid 
between  November  15  and  April  15. 

5.  Authorizing  the  Commissioner  of 
Highways  to  refuse,  in  his  discretion, 
permission,  if  in  his  judgment  the  loca> 
tion  proposed  upon  any  highway,  is 
injurious  to  the  City ;  to  require  altera- 
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tions  of  the  plans  submitted ;  to  limit  the 
mnnber  of  pipes  upon  any  highway  to 
two  trunk  lines  of  competing  companies. 
6.  Requiring  the  company  to  pay  the 
expense  of  repaving,  or  keeping  in  re- 
pair, for  nine  months,  the  streets  opened 
for  laying  pipes,  and  that  estimates  for 
the  cost  thereof,  for  each  section,  not 
exceeding  two  squares,  be  furnished 
such  Commissioner,  and  payment  of  the 
amount  made  to  him,  before  permit  is- 
sued for  opening  such  squares :  Appeal 
9f  City  of  Pittsburgh  (1886),  1 15  Pa.  4. 

The  Pennsylvania  Act  of  1885  (pro- 
viso to  section  2.  P.  L.,  p.  31)  forbids 
the  graming,  by  any  borough  or  city,  to 
any  natural  gas  company,  the  exclusive 
privilege  to  occupy  the  streets  of  such 
borough  or  city,  and  therefore  a  city 
cannot,  under  the  guise  of'  regulations," 
confer  an  exclusive  privilege  on  a  com- 
pany for  two  years,  requiring  work  to 
be  begun  at  a  6xed  time,  and  gas  to  be 
Introduced  within  fifteen  months  there- 
after :  MeadvUU  Fuel  Gas  Co,  v.  Mead- 
vilU  Natural  Gas  Co.,  decided  in  the 
Sup.  Ct.  P^.,  May  31,  1886. 

Where  a  company  bad  a  rightful  en- 
trutce  into  a  city,  but  the  latter  refused 
ft  the  right  to  cross  three  streets,  whereby 
great  loss  was  sustained  by  the  company 
In  I06S  of  gas,  an  injunction  was  granted 
to  restrain  the  city's  interference  with 
crossing  the  streets,  such  a  privilege 
having  been  granted  to  a  rival  company : 
People's  Natural  Gas  Co.  (1885),  i  Pa. 
CC311. 

An  injunction  to  restrain  a  natural  gas 
company  from  using  the  streets  of  a 
town,  because  of  alleged  insufficient 
protection  to  the  inhabitants  in  the  use 
of  pipes,  was  refused;  thereupon  the 
town  passed  an  ordinance  regulating  the 
natter,  and  asked  leave  to  file  a  sup- 
plemental bill,  setting  up  this  ordinance. 
The  Court  refiised  to  allow  the  bill  to 
be  filed  :  Appeal  of  Borough  of  Butler ^ 
decided  in  the  Sup.  Ct.  of  Pa.,  Nov.  11, 
1886. 


Unreasonable  Pates. 

A  natural  gas  company,  having  the 
power  to  exercise  the  right  of  eminent 
domaii^  and  to  occupy  the  streets  of  a 
city  or  town,  must  serve  all  alike,  and 
furnish  gas  at  reasonable  rates.  This  is 
especially  so  under  a  statute  declaring 
that  the  transportation  and  supply  of 
sucii  gas  is  of  public  benefit,  and  pre- 
venting the  granting,  by  a  town  or  city, 
to  any  company,  the  exclusive  privilege 
to  occupy  the  streets  and  supply  gas. 
Where  a  company,  in  a  State  where 
such  a  statute  was  in  force,  after  furnish- 
ing gas  at  a  reasonable  price,  with  as- 
surance of  continuance,  secured  a  mo- 
nopoly by  terms  made  with  competing 
companies,  demanded  excessive  rates 
and  threatened  to  shut  off  the  gas  unless 
the  increased  rates  were  paid,  a  prelim- 
inary restraining  order  was  granted  upon 
bill  and  affidavit,  until  the  question  could 
be  more  thoroughly  investigated :  Wad' 
dington  v.  Allegheny  Heating  Co,  (1888), 
6  Pa.  C.  C.  96 ;  Sewickley  Borough  v. 
Ohio  Valley  Gas  Co.  (1888),  6  Id.  99. 
See  Appeal  of  Scranton  Electric  Light 
and  Heat  Co.  (1888),  122  Pa.  154, 

[See  Gas  and  Water  Companies^  27 
Amer.  Law  Reg.  277. 
Oil  is  a  Mineral. 

The  Act  of  Pennsylvania  (April  25, 
1850,  P.  L.  573)  relating  to  accounts 
between  tenants  in  conmion  of  coal  or 
iron  ore  mines  or  minerals,  includes  oil 
or  petroleum,  under  the  general  term  of 
"  other  minerals  ";  and  the  fact  that  oil 
was  not  known  when  the  Act  was 
passed  (1850),  does  not  alter  the  case: 
Thompson  v.  Noble  (1870),  3  Pitts. 
(Pa.)  201.  A  '<  mineral,  and  being  a 
mineral,  is  part  of  the  realty  :*'  Siough- 
ton's  Appeal  {1S79),  SS  Pa.  198.  But 
a  reservation  of  "all  minerals," in  a 
deed,does  not  include  petroleum :  Dun- 
ham V.  Kirkpatrick  (1882),  lOI  Pa.  36. 
Ownership  of  Oil, 

Severance  of  oil  from  the  freehold 
does  not  divest  the  owner  of  the  title. 
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nor  his  right  to  the  immediate  posses- 
sion, nor  his  replevying  it,  nor  recovering 
its  value  if  he  sees  Bt.  Oil  in  a  well 
sunk  by  the  owner  of  land  is  hb  exclu- 
sive property,  whether  drawn  from  an 
underground  current  of  oil,  or  found 
standing.  The  case  is  not  analogous  to 
the  surface  owner's  right  in  running 
streams  of  water.  Such  oil  taken  out  of 
the  well  by  a  wrong-doer,  remains  the 
property  of  the  well -owner;  Hail  v. 
Reed  (1854),  15  B.  Mon.  (Ky.)  479. 

Leases. 

"Oil"  is  not  synonymous  with  "  gas  ": 
therefore  a  lease  of  land  to  be  occupied 
and  worked  for  petroleum,  rock  or  car- 
bon oil,  and  not  for  any  other  purpose 
whatsoever ;  conditioned  that  if  no  oil 
be  found  in  paying  quaniiiies  within 
four  years,  the  lease  to  be  null  and  void, 
is  not  satisfied  by  the  finding  of  gas : 
Truby  v.  Palmer^  decided  in  the  Sup, 
Ct.  of  Pa.,  October  4,  1886. 

Oil  land,  described  by  metes  and 
bounds,  with  a  *♦  protection  '*  of  eight 
rods  on  the  north  side  and  ten  rods  on 
the  east  side,  was  leased  to  £.  It  was 
claimed  that  the  north  and  east  lines  of 
the  protection  were  not  to  be  extended 
resp>ectively  beyond  the  east  line  and 
north  lines  of  the  leased  prop>erty ;  and 
consequently  the  tract  in  the  northeast 
comer,  eight  by  ten  rods,  could  be  leased 
by  the  owner  to  T.  for  the  purposes  of 
sinking  an  oil  well.  The  Court  held 
that  it  could  not ;  that  the  tract  of  eight 
by  ten  rods  was  within  the  "  protection  ;** 
and  having  leased  this  tract,  T.,  who 
sank  a  well,  and  thereby  injured  A.'s 
well  on  the  lensed  premises,  was  liable 
to  E.  for  damages,  and  would  be  en- 
joined in  the  same  action :  Allison  <5r* 
Evans'  Appeal {\Zl^\  77  Pa.  221. 

B.  leased  to  L.  a  tract  of  land,  L.  to 
have  the  sole  right  to  Iwre  for  oil  for 
twenty  years,  L.  to  commence  opera- 
tions in  sixty  days  and  to  continue  with 
due  diligence ;  if  L.  ceased  operations 


twenty  days  at  any  one  time,  B.  could 
resume  possession.  It  was  stipulated 
that  L.'8  failure  to  comply  with  any  one 
of  the  conditions,  should  work  a  forfeit- 
ure, and  B.  might  enter  and  dispose  of 
the  premises  as  if  the  lease  had  not  been 
made.  It  was  also  stipulated  that  if  L. 
did  not  commence  work  at  the  time 
specified,  he  should  pay  B.  j^jo  a  month 
until  L.  should  commence.  Held,  that 
the  covenant  of  forfeiture  was  modified, 
not  abrogated,  by  the  clause  for  pay- 
ment of  rent ;  and  L.,  having  failed  to 
to  commence  work  for  four  months  and 
then  paying  rent,  was  not  entitled,  at 
the  end  of  eleven  months  from  the  date 
of  payment,  to  tender  the  rent  due  and 
insist  upon  a  continuation  of  the  lease : 
Brown  v.  Vandergrift  (1875),  ^  P*- 
142. 

A  grant  of  certain  land,  in  consider- 
ation of  money  paid,  for  the  privilege 
of  going  upon  it  to  prospect  and  bore 
for  oil,  with  the  exclusive  use  of  one 
acre  around  each  well,  and  with  free 
ingress  and  egress  in  common  with  the 
grantor,  the  latter  to  have  one-third  of 
all  "  that  is  taken  out "  and  the  right 
of  tillage  of  the  land  not  occupied  in 
operating  the  wells,  does  not  amount  to 
a  lease  nor  sale  of  the  land  or  oil,  no 
estate  in  soil  or  oil  being  granted.  The 
right  of  the  grantee  is  to  experiment  for 
oil,  sever  it  from  the  soil  and  take  it,  on 
yielding  one  third  to  the  grantor.  The 
right  of  the  grantee  is  a  mere  license  to 
work  the  land  for  oil,  coupled  with  an 
interest,  not  revocable  at  the  pleasure  of 
the  grantor  or  licensor:  Funk  v.  Hal- 
deman  (1867),  53  Pa.  229. 

A  lease  of  land  for  oil  required  opera- 
tions to  be  commenced  within  sixty 
days  from  the  date  of  lease,  one  well  to 
be  completed  within  three  months  after 
such  operations  are  begun ;  and,  in  case 
of  a  failure  to  complete  one  well  within 
that  time,  the  lessee  was  to  pay  the 
lessor  for  such  delay  $1000  per  annum, 
within  three  months  after  the  time  of 
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completing  socH  welL  It  was  also 
covenanted  that  a  failure  to  complete 
one  well,  or  make  sach  payment  within 
that  time,  **  renders  this  lease  null  and 
yoid,  and  to  remain  without  eflect  be- 
tween the  parties  thereto."  The  lessee 
did  nothing  towards  drilling  a  well, 
nor  did  he  make  any  payment  within 
three  months  after  a  well  should  have 
been  completed.  It  was  held  that  a 
forfeiture  of  the  lease  did  not  happen 
imtil  default  was  made,  both  in  com- 
pleting the  well  and  in  paying  for  the 
-delay,  or  failure  to  complete  it.  But 
the  lessee  having  neither  drilled  the 
6nt  well  nor  paid  the  price  of  delay, 
the  lessor  was  entitled  to  recover  at  the 
stipulated  rate,  for  the  time  the  lessee 
held  exclusive  right  to  operate :  GaUy 
▼.  KelUrman  (1889),  123  Pa.  491. 

An  assignee  of  an  oil-and-gas-lease 
B  not  liable  to  the  lessor,  upon  a  cove- 
nant of  the  lease  to  drill  a  well  upon 
the  demised  premises,  when  the  time 
for  performance  had  elapsed  before  the 
as6i^:nee  acquired  title  under  the  a.ssign- 
mc;  >i    -'  /    Gas  Co. 

w.JokmoH  (^iSSg),  I2j  Pa.  576. 

B,  leased  A's  farm  for  the  purpose  of 
exploring  for  oil,  at  a  royalty  of  one- 
eigbth  of  the  produciion.  He  cove- 
nanted "  To  continue,  with  due  dili- 
gence and  without  delay,  to  prosecute 
the  bosiness  to  success  or  abandonment ; 
and  if  successful,  to  prosecute  the  same 
without  interruption,  for  the  common 
benefit  of  the  parties.'*  lie  assigned 
an  interest  in  the  lease  to  C.  and  D., 
and  they  with  B.  assigned  to  E.  Two 
wells  were  bored,  both  of  which  were 
pcodacing  wells.  E.  refused  to  bore 
any  other  wells.  A.  sued  E.  upon  the 
covenant  quoted.  It  was  held  that  tliis 
covenant  was  not  the  jjersonal  covenant 
of  B.,  but  a  covenant  running  with  tlie 
fand,  and  binding  on  E. :  and  that  the 
ateasure  of  damages  was  the  amount  of 
the  oil  A.  ought  to  hnve  received  above 
&e  actual  receipt,  and  the  value  of  it 


during  the  times  when  it  should  have 
been  delivered  to  him ;  deducting  there- 
from the  cost  ol  producing,  what  ought 
to  have  been  produced  at  the  time, 
under  the  circumstances,  and  with  the 
appliances  then  known ;  and  adding  to 
this  remainder  the  interest  on  it  from 
the  time  when  the  oil  ought  to  have 
been  produced  to  the  time  of  the  trial : 
Bradford  Oil  Co,  v.  Blair  (1886),  II3 
Pa.  83. 

A  lessee  under  an  oil  lease,  may  not 
conduct  the  natural  gas  away  from  the 
land  and  appropriate  it  to  hb  own  use : 
KUcJun  V.  Smith  (1882),  Id  Pa.  452; 
contra.  Wood  County  Petroleum  Co,  ▼. 
W,  Va,  Transportation  Co,  (1886),  28 
W.  Va.  210. 

A  grant  of  land  "  for  the  purpose  of 
prospecting,  boring,  digging,  drilling, 
pumping  and  otherwise  searching  for 
and  obtaining  oil,  salt  and  other  min- 
erals thereon,"  reserving  to  the  grantor 
one-fourth  of  all  the  oil  produced,  does 
not  convey  a  fee,  but  only  a  right  to 
work  the  land  for  oil,  salt  and  other 
minerals;  and  the  sub-grantees  are 
bound  by  any  conditions  as  to  the  con- 
trol of  the  majority,  that  they  may  im- 
pose: Thompson's  Appeal  (1 882),  loi 
Pa.  225. 

But  a  lessee  who  has  the  possession 
of  the  land  under  an  oil  lease,  has  more 
than  a  mere  license,  and  can  recoup  or 
recover  taxes  from  the  lessee  under  the 
Pennsylvania  Act  of  April  3,  1804: 
Kitchen  V,  Smith  (1882),  loi  Pa.  452. 

A  lease  was  granted  by  the  owner  of 
land  for  the  purpose  of  boring  salt- wells 
and  manufacturing  salt,  so  long  as  the 
salt-well  contemplated  in  the  lease, 
should  be  carried  on  by  the  lessee  or 
his  assigns,  under  certain  provisions  for 
a  forfeiture,  for  a  rent  of  every  twelfth 
barrel  of  salt  manufactured.  After  a 
time,  oil  rose  with  the  salt-water,  which, 
though  first  allowed  to  run  to  waste, 
was  collected  and  sold.  The  owner 
of  the  land  claimed  the  oil,  and  brought 
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trover  for  it.  It  was  held  that  trover 
would  not  lie,  although  the  oil  was  his, 
for  he  had  not  the  right  of  possession 
at  the  time  of  conversion  by  the  lessee, 
either  of  the  oil  itself  or  of  the  land 
from  which  it  flowed ;  but  the  proper 
remedy  was  a  bill  in  equity  for  an 
account,  the  measure  of  damage  being 
the  value  of  the  oil  at  the  instant  of 
separation  from  the  freehold.  It  was 
shown  that  the  lessee  could  not  raise 
the  salt-water  without  raising  the  oil 
with  it:  Kier  v.  Peterson  (1862),  41 
Pa.  357. 

A  reservation,  "  expressly  reserving 
one-eighth  of  the  oil  produced  from  the 
land,  to  be  divided  between  "  the  lessor 
and  lessee  "  on  the  land,"  means  one- 
eighth  of  the  oil  raised  to  the  surface 
by  the  grantee,  and  that  the  grantor  is 
entitled  to  his  share  without  deduction 
for  the  expense  in  producing  it :  Union 
Oil  Company s  Appeal  (1883),  3  Penny. 
(Pa.)  504. 

An  agreement  to  lease  land  for  a 
term  of  years,  with  the  exclusive  right 
to  bore  for  and  collect  oil,  giving  one- 
fourth  to  the  lessor,  passes  a  corporeal 
interest ;  and  the  lessee's  taking  of  his 
share  of  the  oil  found  is  not  waste,  but 
a  rightful  act,  unless  the  lease  be  for- 
feited by  its  own  terms :  Chicago,  etc.. 
Oil  and  Mining  Co.  v.  U,  S,  Petroleum 
Co,  (1868)  57  Pa.  83. 

An  agreement  was  made,  giving  a 
license  to  mine  on  land  for  oil,  and  a 
lease  for  ten  years  in  case  of  a  success- 
ful discovery.  The  lessor  lost  all  rights 
thereunder  by  lapse  of  time,  not  hav- 
ing discovered  oil  within  the  time  lim- 
ited by  the  contract.  The  lessor  then 
agreed  to  refrain  from  declaring  iEi  for-, 
feiture,  if  the  lessee  would  carry  on  the 
search  for  petroleum  constantly  and  with- 
out cessation.  It  was  held  that  the 
latter  agreement  was  conditional ;  that 
its  condition  was  suspension;  and  that 
when  the  lessee   ceased  to  carry  on 


search  for  oil,  the  lessor  was  entitled  to 
declare  the  forfeiture  of  the  contract  by 
suit,  and  claim  possession  of  the  lands- 
without  a  formal  putimg  in  default. 
The  Court  declined  to  decide  whether 
sulphur  was  a  "  similar  product,"  under 
a  contract  based  particularly  upon  the 
expectation  of  finding  petroleum :  Es- 
coubos  V.  Louisiana  Petroleum  and 
Coal  Oil  Co,  (1870),  22  La.  An.  280. 

A  lease,  purporting  to  be  a  grant  or 
license  to  take  oil,  drawn  by  an  igno- 
rant scrivener,  at  a  time  when  the 
nature  or  value  of  the  mineral  was  not 
known,  should  be  construed  with  refer- 
ence to  the  subject-matter,  and  the 
knowledge  of  such  subject-matter  at 
the  time ;  and  as  to  its  inartificial  use 
of  technical  language,  the  whole  scope 
of  the  paper  is  to  be  considered :  French 
V.  Brewer  (1861),  U.  S.  Circ.  Ct.,  W. 
Dist.,  Pa.,  3  Wall.  Jr.  346. 

A  lease,  dated  May  19,  1881,  gave 
"  the  right  to  take,  bore  and  mine  for 
and  gather  all  oil  or  gases  found  in  ^ 
and  upon  the  premises,  to  have  and  to- 
hold  the  same  for  the  term  of  twelve 
years  from  this  date,  or  as  long  as  oil  is 
found  in  paying  quantities,"  the  lessor 
to  receive  one- eighth  of  the  oil  produced 
and  saved  from  the  premises.  The 
lessee  covenanted  "  to  conmience  ope- 
rations for  said  mining  purposes,  and 
prosecute  the  same  on  some  portion  of 
the  above  described  premises  within 
two  years  from  this  dale,  or  thereafter 
pay  to  the  lessor  [blank]  dollars  per 
[blank]  until  work  is  commenced. 
This  lease  shall  be  null  and  void,  and 
at  an  end,  unless  the  lessee  shall,  within 
six  month.s  from  this  date,  commence 
and  prosecute,  with  due  diligence,  un- 
avoidable accidents  excepted,  the  sink- 
ing and  boring  of  one  well  on  or  in  the 
vicinity  of  this  lease,  to  a  depth  of  1200 
feet,  unless  oil  in  paying  quantities  is- 
sooner  found.  *  *  *  If  the  lessee  fail 
to  keep  and  perform  the  covenants  and 
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igreements  by  him  to  be  kept  and  per- 
fcimed,  then  this  lease  shall  be  null  and 
loid,  and  surrendered  to  the  lessor.'* 

Within  six  months  from  the  date  of 
the  lease,  the  lessee  drilled  a  well  1200 
feet  deep  finding  natural  gas  at  a  depth 
of  1045  feet  in  large  quantities,  and 
some  oil,  but  not  in  paying  quantities, 
It  1093  feet     The  lessee  used  the  gas 
ior  fuel  in  drilling  the  well,  but  not  in 
toy  other  manner.     In  the  fall  of  1882, 
the  lessee  removed  his  engine,  etc,  leav- 
ing the  casing  in  the  well,  and  ceased 
to  carry   on   mining   operations.    In 
Fd>raaTy,  1884,  the  lessor  released  the 
premises  to  T.,  who  assigned  such  lease 
to  the  defendant  company,  for  the  same 
purpose,  pursuant  to  which  they  en- 
tered mto  possession  of  the  same  and 
collected  and  sold  the  gas. 

The  lessee  in  the  first  lease  brought 
m  action  to  restrain  the  lessee,  and  hb 
assignee,  in  the  second  lease,  and  their 
common  lessor  from  interfering  with,  or 
appropriating  to  their  own  use,  the  gas 
thereio.    It  was  held  that  there  was  no 
corenant  in  the  lease  which  required 
the  first  lessee  to  continue  the  boring  of 
oil  wells  upon  the  premises  until  oil  was 
olitaioed  in  paying  quantities,  under  a 
penalty  of  forfeiting  his  rights  by  a  fail- 
ure so  to  do  ;  that  the  covenant  requiring 
hkn  to  commence  and  prosecute  opera- 
tions for  mining  purposes  within  two 
yean  from  the  date  of  the  lease,  or 
^etfter  pay  to  the  lessor  [blank]  dol- 
\u»  per  [blank]  until  work  was  com- 
menced, was  void  for  uncertainty,  by 
reison  of  the  blanks  which  were  left  in 
the  Tital  and  essential  parts  thereof; 
Ihit  if  t  clause,  that  the  lessor  was  to 
^  one^hth  of  the  gas,  had  been 
OBWted  by  mistake,  the  contract  could 
*  wfi»med  and  the  clause  inserted,  so 
"to express  the  intention  of  the  parties ; 
™*  tf  it  now  expressed  their  intention, 
^^mt  aUde  by  it;  that  the  claim 
(ttat  the  first  lease  had  expired  by  rea- 
*^  of  its  own  terms,  as  the  provision 
Vol.  XXXVIII.-7 


that  the  lessee  should  "  have  and  hold 
the  same  for  the  term  of  twelve  years 
from  this  date,  or  so  long  as  oil  is  found 
in  paying  quantities,"  limited  the  terms 
to  that  period,  during  which  oil  was 
found  in  paying  quantities)  was  not  well 
founded,  and  that  the  term  fixed  was 
for  twelve  years,  and  as  much  longer  as 
oil  was  found  in  paying  quantities: 
Eaton  v.  Wilcox  (1886),  42  Hun  (N.  Y.) 
61. 

A.  leased  land  to  B.,  with  an  oil  well 
partly  bored  thereon.  B.  agreed  to  sink 
this  well  deeper,  and  to  pay  A.  a  roy- 
alty of  one-fourth  of  all  oil  obtained 
from  it.  Both  parties  supposed  the  well 
was  situated  on  the  leased  premises; 
but  it  was  afterwards  discovered  that 
such  was  not  the  case.  Then  B.  offered 
to  deliver  possession  of  the  premises 
leased,  and  refused  to  pay  the  royalty. 
It  was  held  that  a  court  of  equity,  on  a 
bill  to  account,  would  not  order  an  ac- 
count; the  action  should  have  been 
brought  at  law.  B.  was  not  in  a  posi- 
tion to  deny  A.*s  right  to  the  royalty, 
and  if  an  accounting  was  allowed,  it 
would  not  be  a  bar  to  an  action  at  law 
for  the  royalty :  Maysy,J>wi^At(iSy6), 
82  Pa.  462. 

B.  leased  of  A.  certain  oil  lands.  No 
rent  was  reserved,  and  no  term  of  the 
demise  stated.  B.  agreed  in  the  lease, 
to  put  down  a  well  to  a  depth  of  600 
feet,  by  a  certain  date ;  upon  a  failure 
to  do  so,  a  right  of  entry  was  reserved  to 
the  lessor.  B.  did  not  sink  the  well. 
The  lessor  sued  to  recover  for  the  breach. 
It  was  held  that  if  B.  had  dug  the  well, 
it  would  have  been  hb  as  well  as  the 
product  thereof;  and  that  the  lessor 
could  only  recover  nominal  damages 
for  the  breach,  and  not  what  it  would 
cost  to  sink  such  a  well.  The  lease 
was  construed  to  be  a  perpetual  one  to 
B.,  if  he  sank  the  well  and  kept  the 
covenants  of  the  demise :  Chamberlain 
V.  Parker  (1871),  45  N.  Y.  569. 

A  mining  lease,  for  a  term  certain. 
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saving  only  to  the  lessor  the  right  of  til- 
lage, is  exclusive,  and  the  lessor  cannot 
mine    himself   wiihin    the    tenement:  ' 
Baker  v.  Dale  (1870),  3  Pitts.  (Pa.) 
190. 

Land  was  leased  exclusively  for  the 
purpose  of  producing  oil,  boring  to  be 
commenced  within  ten  days,  and  con- 
tinued with  due  diligence  until  success 
or  abandonment ;  and  a  failure  to  get 
oil  in  paying  quantities,  or  a  cessure  of 
work  for  thirty  days  at  any  time, 
amounted  to  a  forfeiture  of  the  lease. 
It  was  held  that  if  the  lessee  failed  to 
get  oil  in  one  well,  he  had  a  right  to 
put  down  another,  and  as  many  more  as 
be  pleased,  so  long  as  he  worked  with 
diligence  to  success  or  abandonment; 
and  that  a  cessation  of  work  for  thirty 
days  forfeited  ihe  lease:  Munroe  v. 
Armstrong  (1880),  96  Pa.  307. 

In  October,  1875,  B-  agreed  with  S. 
that  the  latter  should,  for  a  term  of  fif- 
teen years,  have  the  right  to  enter  upon 
and  use  the  lands  of  the  former  so  far 
as  might  be  necessary  to  enable  him  to 
bore  for  oil,  reserving  to  B.  the  one- 
eighth  of  all  oil  produced.  Unless  S. 
should  commence  boring  the  said  well 
within  nine  months  from  the  date  of  the 
contract,  it  was  **  to  become  void  and 
cease  to  be  of  any  binding  effect"  This 
contract  was  recorded  and  assigned  to 
the  defendant,  who  entered  upon  the 
land  and  at  once  commenced  to  boro  a 
well,  in  February,  1877.  In  Septem- 
ber, 1876,  B.,  who  had  remained  in 
possession  of  the  land  and  in  no  way 
waived,  extended  or  qualified  the  fulfill- 
ment of  the  contiact,  executed  another 
4md  similar  lease  to  M.  and  others,  con- 
ferring u|>on  them  the  exclusive  right  to 
dig  and  bore  for  oil  on  the  farm  for  the 
term  of  twelve  years,  which  lease  was 
recorded  in  January,  1877.  [The  re- 
ported decision  says  **  1876,"  but  this  is 
evidently  a  clerical  error,]  M.  and  his 
co-lessees  assigned  their  lease  to  the 
plaintiff,  who,  within  the  time  therein 


specified,  entered  upon  the  land  and 
commenced  to  bore  a  well.  The  plain- 
tiff sued  the  defendant,  his  assignees 
and  B.,  to  procure  a  judgment  declaring 
the  S.  lease  forfeited  and  annulled,  and 
to  restrain  the  defendants  from  entering 
upon  the  land  or  boring  therein  for  oil. 
The  G)urt  held  that  even  though  the 
lease  appeared  upon  its  surface  to  have 
become  void  by  reason  of  the  failure  of 
the  lessee  to  conmience  operations  within 
the  time  limited  by  it,  and  though  the 
act  of  the  defendant  in  thereafter  enter- 
ing upon  the  land  was  a  mere  trespass, 
yet  as  the  controversy  related  to  the 
sinking  of  oil  wells  in  land,  in  violation 
of  rights  therein  claimed  by  the  plaintiff, 
a  court  of  equity  would  grant  relief  by 
injunction ;  that  as  B.  continued  at  all 
times  to  occupy  the  land,  it  was  not 
necessary  that  he  should  re-enter  or 
give  any  notice  of  his  intention  to  en- 
force the  forfeiture  occasioned  by  the 
neglect  of  the  lessees  to  commence  op- 
erations within  the  time  limited;  that 
even  if  any  overt  act  or  notice  was  re- 
quired, the  execution  and  delivery  of  the 
new  lease  to  M.  was  a  sufficient  declar- 
ation of  his  election  to  enforce  the  for- 
feiture ;  and  that  the  defendant  could 
not  show  that  after  the  execution  and 
delivery  of  the  lease  to  M.,  B.  consented 
to  his  entering  upon  the  land:  AlU- 
gheny  Oil  Co,  v.  Bradford  Oil  Co. 
(1880),  21  Hun  (N.  Y.)  26;  affirmed 
(1881),  86N.Y,  638. 

A  court  will  not  decide,  unaided  by 
expert  evidence,  that  natural  gas  is  in- 
cluded in  a  lease  of  the  right  to  mine 
"  for  petroleum,  rock  or  carbon  oil,  or 
other  valuable  volatile  substances  .'** 
Fordv.  Buchafian  (1886),  III  Pa.  31. 

The  assignment  of  a  leasehold  interest, 
including  engines,  boilers,  tanks,  tubing, 
derrick.*,  and  all  other  fixtures  and  per- 
sonal property  situated  upon  and  apper- 
taining thereto,  does  not  transfer  oil  ia 
tanks  at  the  well :  Dresser  v.  Trans^ 
portation  Co.  (1875),  8  W.  Va.  553, 
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A.  leased  to  B.  228  acres  for  the  sole 
ud  00] J  pur^tose  of  mining  and  exca- 
vating for  gas  and  oil,  for  twenty  years, - 
or  as  loDg  as  oil  or  gas  should  be  found 
OQ  the  premises  in  paying  quantities 
within  that  period.  The  lessee  agreed 
to  commence  operations  upon  one  well 
within  ninety  days,  and  to  prosecute  the 
work  "  actiTely,  diligently  and  continu- 
ously," and  to  complete  the  same  on  or 
beiiofe  a  day  named,  "  and  upon  failure 
to  do  so  within  the  time  herein  pre- 
scribed, to  pay  the  party  of  the  first  part 
(he  somof  |iooo  annually,  in  advance," 
•etc  It  was  declared  that  upon  a  failure 
hj  the  lessee  to  keep  the  covenants  of 
the  lease,  that  "  such  failure  to  perform, 
•or  breach  of  the  said  covenant,  shall 
work  an  absolute  forfeiture  of  this  grant 
or  lease,  and  the  privileges  or  easements 
hereby  given  shall  absolutely  cease,  de- 
termme,  and  become  null  and  void." 
The  Court  held  that  the  lessee  could 
DOt  terminate  the  lease  by  breach  of  the 
C0Tea«M^, ^M,.*  i...-  L.,.^;  liii^^i..  ur  might 
not  terminate  it,  on  such  breach,  at  his 
pleasure :  IViils  v.  Manufacturers'  Nai- 
xral  Gas  G?.,  decided  in  the  Supreme 
a  of  Pa.,  Nov.  II,  1889. 

Meature  of  Damage  on  a  Contract  to 
Dig  an  Oil  or  Gas  Weil. 

A.  conlracted  to  sink  an  oil  well 
within  ivrelve  months,  or  pay  ^25  per 
aanum  until  work  commenced.  In  an 
action  for  this  sum,  it  was  held  to  l>e  a 
good  defense,  except  as  to  nominal 
damages,  that  the  contract  was  founded 
00  a  mutual  raiitake  as  to  the  existence 
of  oil  on  the  lands :  Beils.  TruU  (1872), 
9Bosh(Ky.)257. 

If  the  contract  is  to  dig  a  well  a  cer- 
tain depih  and  of  a  certain  width,  dig- 
ging one  of  the  required  depth,  but  of  a 
narrower  width,  is  not  a  compliance  with 
the  contract;  and  there  can  be  no  re- 
coffcry,  even  if  no  gas  is  found,  although 
the  one  du?;  was  as  effectual  in  deter- 
mimng  whether  gas  could  there  be  found 


as  the  wider  one :   GilUspie  Tool  Co.  v. 
WiUon  (1888),  123  Pa.  19. 

Grant  of  Exclusive  Use  of  Streets, 

[Beyond  compensation  for  the  ad- 
ditional burden  upon  the  land  used  as  a 
street  (supra ^  page  105),  the  greater 
question  arises  of  the  power  to  secure 
the  exclusive  right  to  lay  pipes. 

As  a  result  of  many  authorities  upon 
this  subject,  it  may  be  stated  that  a 
town  or  ciiy,  without  power  expressly 
conferred  upon  it  by  statute,  cannot 
grant  to  a  natural  or  artificial  gas  com- 
pany, or  one  incorporated  to  furnish 
water,  the  right  to  an  exclusive  use  of 
its  streets,  for  the  purpose  of  laying 
pipes  therein,  and  supplying  the  inhab- 
itants with  gas  or  water ;  and  if  it  does 
do  so,  it  may,  without  danger  of  liabili- 
ty, disregard  the  grant  and  give  other 
and  similar  companies,  such  privileges. 
If  the  town  or  city  is  empowered  to 
grant  such  exclusive  use  by  statute,  or 
the  legislature  grant  such  an  exclusive 
privilege;  and  the  privilege  or  use  is 
accepted  by  the  company,  and  expendi- 
tures are  made  in  pursuance  thereof, 
the  grant  becomes  a  contract,  which 
cannot  be  revoked,  either  by  the  city  or 
the  legislature. 

[These  statements  are  sustained  and 
illustrated  by  the  following  cases : 

Municipal  Grant. 

[Such  gi:anls  are  void,  because  the 
general  rule  of  law  denies  to  municipal 
corporations,  the  power  to  create  mo- 
nopolies :  Elliott,  J.,  Citizens  G.  <Sr» 
M.  Co.  V.  Town  of  Elwood  (1887),  1 14 
Ind.  332, 336.  ///.  <5r*  St.  L.  R.  R.  6-  C 
Co.  V.  City  of  St.  Louis  (1872),  U.  S. 
Circ.  Ct.,  E.  Dist.  Mo.,  2  Dill.  70  (grain 
elevated) ;  Davenport  v.  Kleinschmidt 
(1887),  6  Mont.  502,  529  (water  sup- 
ply). 

["  The  exercise  of  such  power  may 
be  convenient, but  that  is  not  sufficient; 
it  must  be  essential  and  indispensable 
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to  the  powers  expressly  granted,  or  to 
the  declared  objects  and  purposes  of 
the  corporation.  ♦  ♦  ♦  It  is  certainly  not 
essential,  or  necessarily  incident  to  the 
power,  expressly  grauted,  *  to  lay  off 
streets,*  etc.,  *  and  light  the  same,'  that 
the  city  should  delegate  to  a  private 
individual, or  corporation,  the  exclusive 
right  to  furnish  such  light,  and  ase  the 
stree ts  for  that  purpose.  To  just i fy  such 
a  construction,  it  must  appear  that  in  no 
other  proper,  or  reasonable  manner, 
could  the  city  provide  light  for  its  streets 
and  inhabitants :"  Snyder,  J.,  Park- 
ersburg  Gas  Co,  v.  Ciiy  of  Parkersburg 
(1887),  30  W.Va.  435,  440. 

[Wliere  municipalities  are  authorized 
to  grant  the  privilege  of  using  the 
streets,  no  arbitrary  authority  is  thereby 
conferred,  but  their  action  must  be  by 
an  ordinance  which  is  general  in  its 
nature  and  impartial  in  its  operation, 
and  which  does  not  grant  a  special  privi- 
lege to  any  company:  Elliott,  J. 
Citizens  G.  ^  M.  Co.  v.  Town  of  £1- 
woo(/ {iSS7\  114  Ind.  332,  338. 

[In  this  case,  a  statute  of  Indiana 
(approved  March  7, 1887,  Laws,  p.  36) 
provides — "Section  1.  Be  fV,  e/c, 
That  the  Boards  of  Trustees  of  towns, 
and  the  Common  Councils  of  cities  in 
this  State,  shall  have  power  to  provide 
by  ordinance,  reasonable  regulations  for 
the  safe  supply,  distribution  and  con- 
sumption of  natural  gas,  within  the  re- 
spective limits  of  such  towns  and  cities, 
and  to  require  persons  or  companies,  to 
whom  the  privilege  of  using  the  streets 
and  alleys  of  such  towns  and  cities  is 
granted,  for  the  supply  and  distribution 
of  such  gas,  to  pay  a  reasonable  license 
for  such  franchise  and  privilege." 

Municipal  Revocation. 

[If  an  exclusive  grant  is  made,  the 
municipality  may  subsequently  make 
another  grant  to  another  company,  with 
impunity ;  the  first  grant  being  a  con- 
tract beyond  the  power  of  the  munici- 


pality :  Grand  Rapids  E.  L.  «5r»  P.  Co^ 
V.  Grand  Rapids  E.  E.  L.  <&»  F.  G, 
Co.  (1888),  U.  S.  Circ.  Ct.,  W.  Dist* 
Mich.,  33  Fed.  Repr.  659,  667,  677. 

Municipal  Contracts. 

[If  the  contract  is  not  warranted  by 
the  city  charier,  the  city  councils  have» 
at  all  times,  the  right  to  declare  it  void 
and  to  refuse  compliance  with  it  i 
Brenham  v.  Brenham  Water  Co. 
(1887),  67  Texas  542,  553. 

[Subject  to  legislative  interference 
(see  below),  a  contract  with  a  coal  g^as 
company,  properly  entered  into,  will 
bind  the  municipality,  upon  informal 
renewal:  Taylory.LambertvilU(i^'j)^ 
43  N.  J.  Eq.  107,  before  Bird,  V.  C 
And  may  be  modified  by  subsequent 
contracts :  City  of  St.  Louis  v.  St.  Louis 
G.-L.  Co.  (1879),  70  Mo.  69;  s.  c,  5 
Mo.  App.  484. 

[If  a  municipality  refuses  to  take  and 
pay  for  coal  gas,  it  would  probably  be 
liable  in  damages :  Adams,  C.  J. ,  Searl 
▼.  Abraham  (1887),  73  Iowa  507. 

[Where  a  city  charter  gave  authority 
to  the  common  council  to  provide,  by 
ordinance,  **  for  a  supply  of  water  for 
said  city,'*  and  an  ordinance  was  duly 
passed  for  a  contract,  and  the  contract 
contained  a  stipulation  to  pay  an  annual 
sum  for  fire  purposes,  the  city  was  boimd 
to  pay  for  the  water  supply  under  the 
terms  of  the  contract.  It  was  no  defense 
that  the  contract  was  to  be  continued  as 
long  as  the  company  performed  its  part^ 
because  the  authority  to  contract  in  this 
manner  could  not  be  denied  to  the  city, 
under  another  section  of  its  charter,  re- 
quiring taxation  for  defra3nng  the  ex- 
pense of  water  supply  to  be  annual: 
Atlantic  City  W.  W.  Co.  v.  Atlantic  City 
(1886),  48  N.  J.  Law  378. 
Additional  Light. 

[There  is  a  strong  current  of  authori- 
ties* to  the  effect  that  an  exclusive  con- 
tract for  lighting  the  streets  by  coal  gas, 
is  not  infringed  by  granting  permission 
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to  an  electric  light  company  to  light  the 
streets,  stores  and  houses :  the  question 
is  interesting  as  showing  the  limits  upon 
exclusive  grants  by  municipalities:  Upon 
the  abstract  question  of  more  light,  these 
anthorilies  are  not  necessarily  conclu- 
wre :  Parkersburg  Gas  Co.  v.  The  City 
4>f  Parkersburg  (1887),  30  W.  Va.  435, 
442 ;  Saginaw  G,-L.  Co,  v.  The  City  of 
Saginaw  (1886),  U.  S.  Circ.  Ct,  E.  D. 
Mich.,  28  Fed.  Repr.  529,  538. 

Legislative  Revocation. 

[Where  a  municipality  was  autho- 
rized by  statute,  to  contract  with  a  f  oal 
gas  company,  for  the  lighting  of  the 
streets,  and  made  a  contract  for  five 
years,  this  contract  could  be  terminated 
by  the  repeal  of  the  statute  within  the 
five  years :  Richmond  Co.  Gaslight  Co. 
V.  Middletawn  (1874),  59  N.  Y.  228, 
232.  The  same  ruling  was  made  in  the 
case  of  a  ten  year  contract  which  the 
municipality  afterwards  repudiated : 
Garrison  v.  City  of  Chicago  (1877), 
U.  S.  Ore.  Ct,  N.  Dist.  111.,  7  Biss.  480 ; 
and  a  twenty-five  year  contract,  on  in- 
tervention of  the  State,  by  quo  war- 
ranto :  The  State^  ex  rel.  v.  Cin.  G,  L, 
^  C.  Co.  {1868),  18  Ohio  SL  262. 
Legislative  Grant. 

[The  legislature  may  confer  upon  a 
private  corporation,  the  exclusive  right 
to  iumish  coal  gas  to  the  citizens  of  a 
municipality;  and  in  such  cases,  the 
legislative  right  to  supervise  and  con- 
trol, remains,  unless  clearly  given  up  in 
a  constitutional  manner:  State  v.  Mil- 
waukee G.  L,  Co,  (1872),  29  Wis.  454, 
460, 462 ;  The  State,  ex  rel.  v.  Colum- 
bus G.  L.  &*  C.  Co,  (1878),  34  Ohio 
St  572;  City  of  Memphis  v.  The 
Memphis  Water  Co.  (1871),  5  Heisk. 
(Tenn.)  495.  530- 

[Such  priril^e  is  a  franchise  which 
can  only  emanate,  directly  or  in- 
directly, from  the  sovereign  power  of 
the  State:  Scott,  J.  The  State,  ex 
rel.  V.  Cm.   G.  L.  ^  C  Co.  (1868), 


18  Ohio  St.  262,  291 ;  Hamilton  G.-L. 
Co.  V.  The  City  of  Hamilton  (1 889),  U. 
S.  Cu-c.  Ct.,  S.  Dist  Ohio,  37  Fed. 
Repr.  832,  837 ;  Saginaw  G.-L.  Co.  v. 
City  of  Saginaw  (1886),  U.  S.  Circ.  Ct, 
E.  Dist  Mich.,  28  Fed.  Repr.  529,535, 
536. 

[This  right  was  denied,  as  creating  a 
monopoly,  in  the  early  coal  gas  case  of 
Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.  (1856),  25  Conn.  19. 
But  all  doubt  has  since  been  removed 
by  subjecting  such  contracts  to  the  police 
power  of  the  Slate,  while  upholding 
their  sanctity,  when  otherwise  valid: 
New  Orleans  fVater  fVorks  Co.  v.  Rivers 
(1885),  115  U.  S.  674;  Niw  Orleans 
Gas-L^ht  Co.  v.  La.  Light  6*  Heat  P. 
&*  M.  Co.  (1885),  Id.  650;  Louisville 
Gas  Co.  V.  Citizefts'  G.L.  G?.  (1885), 
Id.  683 ;  St.  Tammany  Water  Works  Co. 
et  at.  ▼.  New  Orleans  Water  Works  Co. 
{1886),  120  U.  S.  64 ;  The  Binghamp- 
ton  Bridge  (1865),  3  Wall.  (70  U.  S.) 
51,81. 
Exclusive  Right  of  Way. 

[In  the  case  of  the  West  Virginia 
Transp.  Co.  v.  Ohio  River  Pipe  Line 
Co.  (1883),  22  W.  Va.  600,  the  grant 
of  an  exclusive  use  of  a  tract  of  land, 
for  a  pipe  and  telegraph  line,  was  held 
to  be  void,  as  contrary  to  public  policy 
and  imposing  an  unreasonable  restraint 
upon  trade,  by  preventing  others  from 
transport  ing  oil  from  or  through  the  land. 

Restricting  the  Transportation  of  Nat- 
ural Gas. 

Natural  gas,  when  brought  to  the 
surface,  and  placed  in  pipes  for  trans- 
portation, is  an  article  of  commerce, 
and  the  legislature  cannot  enact  a  law 
forbidding  its  transportation  beyond  the 
limits  of  the  Stale :  State,  ex  rel.  Corwin, 
v.  Indiana  <5r*  Ohio  O.  G.  <Sr-  M.  Co., 
decided  by  the  Supreme  Coiut  of  In- 
diana, November  6,  1889. 

W.  W.  Thornton. 

Indianapolis,  Ind. 
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Supreme  Court  of  the  United  States, 
ILLINOIS  C.  R.  R.  CO.  et  al.  v.  BOSWORTH  ft  al^ 

The  confiscation  of  a  person's  real  estate,  as  enemy  property,  by  proceedings  im 
rem^  under  the  Statute  of  July  17,  1862,  puts  the  fee  in  abeyance — in  nubibus;^ 
but  if  the  former  owner  be  pardoned  as  a  personal  offender,  the  fee  revests  in  him» 

Proceedings  in  rem^  against  enemy  property,  are  personal,  and  for  the  punish- 
ment of  offenders  guilty  of  treason  and  rebellion. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

James  Fentress^  Thomas  /.  Semmes,  and  Girault  Farrar,  for 
plaintiffs  in  error. 

E,  H,  Farrar  and  E.  B,  KruttscKnitt,  for  defendants  in  error. 

Bradley,  J.,  January  20, 1890.  This  was  an  action  brought 
by  Millard  Bosworth  and  Charles  H.  Bosworth,  only  surviving 
children  of  A.  W.  Bosworth,  deceased,  to  recover  possession 
of  one  undivided  sixth  part  of  a  certain  tract  of  land  in  New 
Orleans,  which  formerly  belonged  to  their  said  father. 

The  petition  states  that  the  latter  having  taken  part  in  the 
war  of  the  Rebellion,  and  done  acts  which  made  him  liable  to 
the  penalties  of  the  Confiscation  Act  of  July  17,  1862,  the  said 
one-sixth  part  of  said  land  was  seized,  condemned,  and  sold 
under  said  act,  and  purchased  by  one  Burbank  in  May,  1865  ; 
that  the  said  A.  W.  Bosworth  died  on  the  i  ith  day  of  October^ 
1885;  and  that  the  plaintiffs,  upon  his  death,  became  the 
owners  in  fee-simple  of  the  said  one-sixth  part  of  said  property,, 
of  which  the  defendant,  the  Illinois  Central  Railroad  Company^ 
was  in  possession. 

The  company  filed  an  answer,  setting  up  various  defenses ; 
among  other  things,  tracing  title  to  themselves  from  the  said 
A.  W.  Bosworth,  by  virtue  of  an  act  of  sale  executed  by  him 
and  his  wife,  before  a  notary  public,  on  the  23d  day  of  Sep- 
tember, 1 87 1,  disposing  of  all  their  interest  in  the  premises,, 
with  full  covenant  of  warranty.  They  further  allege  that  said 
Bosworth  had,  before  said  act  of  sale,  not  only  been  included 
in  the  general  amnesty  proclamation  of  the  president,  issued 
on  the  25th  of  December,  1868,  but  had  received  a  special 
pardon  on  the  2d  of  October,  1865,  and  had  taken  the  oath  of 
allegiance,  and  complied  with  all  the  terms  and  conditions 
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necessary  to  be  restored  to,  and  reinvested  with,  all  the  rights, 
(ranchises,  and  privileges  of  citizenship. 

The  parties,  having  waived  a  trial  by  jury,  submitted  to  the 
Court  an  agreed  statement  of  facts  in  the  nature  of  a  special 
verdict,  upon  which  the  Court  gave  judgment  in  favor  of  the 
pl^ntiffs.  To  that  judgment  the  present  writ  of  error  is 
brought. 

Those  portions  of  the  statement  of  facts  which  are  deemed 
material  to  the  decision  of  the  case  are  as  follows,  to-wit — 

1st  Tbe  plaintiff,  Millard  Bos  worth  and  Charles  H.  Bosworth,  are  the  only 
survirrag  legitimate  children  of  Abel  Ware  Bosworth,  who  died  intestate  in  the  city 
of  New  Orleans  on  the  iith  day  of  October,  1 885,  and  have  accepted  his  succes- 
SOD  with  benefit  of  inventory. 

2iKi.  By  act  before  Edward  Barn ett,  notary,  on  the  25th  day  of  April,  i860,  Abel 
Ware  Bosworth  purchased  from  H.  W.  Palfrey  and  others  a  one-third  undivided 
interest  in  fee -simple  title  and  full  ownership  in  and  to  the  property  described  in 
the  petitiorn  of  the  plaintiffs  in  this  cause. 

3rd.  On  the  breaking  out  of  the  war  between  the  States,  Abel  W.  Bosworth 
entered  the  Confederate  Army,  and  bore  arms  against  the  Government  of  the  United 
Stale  firom  about  March,  1861,  until  April,  1 865. 

4ih.  Under  and  by  virtue  of  the  Confiscation  Act  of  the  United  States,  approved 
July  17,  1862,  and  the  joint  resolution  contemporary  therewith,  the  said  properly 
was  seized  by  the  proper  officer  of  the  United  States,  and  on  the  20th  day  of  Jan- 
nary,  1865,3  libel  of  information  was  filed  against  the  said  property  as  the  property 
of  A.  W-  Bosworth,  in  the  District  Court  ot  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana.  Into  these  proceedings  intervened  Mrs.  Rachel  Matilda  Bos- 
wrath,  wife  of  said  Abel  Ware  Bosworth,  to  protect  her  community  interests  in  said 
poperty,  and,  after  due  proceedings  had,  the  said  Court  entered  a  decree  of  con- 
demnation as  to  A.  W.  Bosworth,  and  a  decree  in  favor  of  Mrs.  Rachel  Masilda 
Bosworth,  recognizing  her  as  the  owner  of  one-half  of  said  one-third  undivided 
ioterest  in  and  to  said  property-  A  venditioni  exponaSy  in  due  form  of  law,  issued 
to  the  marshal  for  the  sale  of  said  property  under  said  decree,  and  at  said  sale  "  all 
the  right,  title,  and  interest  of  A.  W.  Bosworth  in  and  to  the  one  undivided  third 
part  of  said  property  "  (reserving  to  Mrs.  Rachel  M.  Bosworth  her  rights  therein, 

as  per  order  of  the  Court),  was  adjudicated  on  the day  of  the  month  of  May, 

1865,10  E.  W.  Burbank,  for  the  price  and  sum  of  1 1, 700,  and  the  marshal  executed 
a  deed  in  due  form  of  law  to  said  Burbank  for  the  same. 

6dL  That  on  the  2nd  day  of  October,  1865,  Andrew  Johnson,  President  of  the 
United  States,  granted  to  said  A.  W.  Bosworth  a  special  pardon,  a  duly  certified 
copy  of  which,  together  with  the  written  acceptance  by  said  Bosworth  thereof,  is 
hereto  annexed,  made  part  of  this  statement  of  facts,  and  marked  "  Document  A." 
7th,  That  on  the  23rd  day  of  September,  1871,  by  act  before  Andrew  Hero,  Jr., 
Botaiy  public,  the  said  A.  W.  Bosworth  and  Mrs.  Rachel  Matilda  Bosworth,  his 
vifefSold,  assigned,  and  transferred  to  Samuel  H.  Edgar,  with  full  warranty,  under 
(^  laws  of  Louisiana,  all  their  right,  title,  and  interest  in  and  to  the  said  property, 
iadoding  the  one-sixth  undivided  interest  claimed  in  this  suit  by  the  plaintiflfe  and 
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described  in  the  petition,  for  the  price  and  sum  of  eleven  thousand  six  hundred  and 
sixty-six  two-third  dollars. 

8th.  That  on  the  i8th  day  December,  1872,  the  said  E.  W.  Burbank,  by  act 
before  the  same  notary,  transferred  all  his  right,  title,  and  interest,  in  the  nature  of 
a  quitclaim  to  S.  H.  Edgar  aforesaid,  for  the  price  and  sum  of  five  thousand  one 
hundred  dollars. 

9th.  That  the  said  S.  H.  Edgar,  by  act  executed  before  Charles  Nettleton,  a  duly 
authorized  commissioner  for  Louisiana,  in  New  York  City,  on  the  loth  day  of  Oc- 
tober, 1872,  and  duly  recorded  in  the  office  of  the  Register  of  Conveyances  for  the 
parish  for  Orleans,  on  the  30th  day  of  October,  t872,soId  and  transferred  the  same 
property,  with  full  warranty  under  the  laws  of  Louisiana,  unto  the  New  Orleans, 
Jackson  &  Great  Northern  Railroad  Company. 

loth.  That  by  various  transfers  made  since  said  date,  as  set  forth  in  the  answers 
filed  in  this  suit,  the  said  property  has  come  into  the  possession  of  the  Chicago,  St. 
Louis  &  New  Orleans  Railroad  Company,  who  has  leased  the  same  to  the  Illinois 
Central  Railroad  Company,  which  said  company  holds  said  property  under  said 
lease. 

14th.  It  is  further  agreed,  as  a  part  of  this  statement  of  facts,  that  the  President 
of  the  United  States,  on  the  25th  day  of  December,  1868,  issued  a  general  amnesty 
proclamation,  and  the  terms  of  said  proclamation,  as  found  in  the  Statutes  at  Large 
of  the  United  Stales,  are  made  part  of  this  statement  of  facts. 

The  following  is  a  copy  of  the  special  pardon  (Document  A) 
referred  to  in  the  statement  of  facts,  and  of  the  written  accept- 
ance thereof,  to-wit — 

**  Andrew  Johnson,  President  of  the  United  States  of  America,  to  all  to  whom 

these  presents  shall  come,  greeting : 

"  Whereas,  A.  W.  Bosworth,  of  New  Orleans,  Louisiana,  by  taking  part  in  the 
late  Rebellion  against  the  Government  of  the  United  States,  has  made  himself 
liable  to  heavy  pains  and  penalties ;  and,  whereas,  the  circumstances  of  his  case 
render  him  a  proper  object  of  executive  clemency : 

"  Now,  therefore,  be  it  known  that  I,  Andrew  Johnson,  President  of  the  United 
States  of  America,  in  consideration  of  the  premises,  divers  other  good  and  sufficient 
reasons  to  me  thereunto  moving,  do  hereby  grant  to  the  said  A.  W.  Bosworth  a  full 
pardon  and  amnesty  for  all  offenses  by  him  committed,  arising  from  participation, 
direct  or  implied,  in  the  said  Rebellion,  conditioned  as  follows : 

<<  1st.  This  pardon  to  be  of  no  effect  until  the  said  A.  W.  Bosworth  shall  lake 
the  oath  prescribed  in  the  proclamation  of  the  President,  dated  May  29th,  1865. 

**  2d.  To  be  void  and  of  no  effect,  if  the  said  A.  W.  Bosworth  shall  hereafter  at 
any  time  acquire  any  property  whatever  in  slaves,  or  make  use  of  slave  labor. 

"  3rd.  That  the  said  A.  W.  Bosworth  first  pay  all  costs  which  may  have  accrued 
in  any  proceedings  instituted  or  pending  against  hb  person  or  property  before  the 
date  of  the  acceptance  of  this  warrant. 

*«  4th.  That  the  said  A.  W.  Bosworth  shall  not,  by  virtue  of  this  warrant,  claim 
any  property,  or  the  proceeds  of  any  property,  that  has  been  sold  by  the  order,  judg- 
ment, or  decree  of  a  court  under  the  confiscation  laws  of  the  United  States. 

"  5th.  That  the  said  A.  W.  Bosworth  shall  notify  the  Secretary  of  State,  in  writ- 
ing, that  he  has  received  and  accepted  the  foregoing  pardon. 
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**Iii  testimony  whereof,  I  have  hereunto  signed  my  name,  and  caused  the  seal  of 
iht  Unued  States  to  be  afBxed.  Done  at  the  City  of  Washington  this  second  day 
cf  October,  A.  D.  1865,  and  of  the  independence  of  the  United  States  the  ninetieth. 

**  Andrew  Johnson. 
"  By  the  President :    William  H.  Seward, 
[Seal.]  Secretory  of  State." 

"  Washington,  D.  C,  October  5th,  1865. 
Hooonble  William  H.  Seward,  Secretary  of  State. 

**  Sir :  I  hare  the  honor  to  acknowledge  the  receipt  of  the  President's  warrant 
of  pardon,  bearing  date  October  2nd,  1865,  and  hereby  signify  my  acceptance  of 
the  same,  with  all  the  conditions  therein  specified.     I  am ,  sir,  your  obedient  servant, 

"  A.  W.  BoswoRTH.'* 

The  proclamation  of  general  amnesty  and  pardon,  issued  on 
the  25th  day  of  December,  1868,  referred  to  in  the  last  article 
of  the  statement  of  facts,  is  found  in  volume  15,  pp.  711,  712, 
Statutes  at  Large.  After  referring  to  several  previous  procla- 
mations, it  proceeds  as  follows,  to-wit — 

"  And  whereas,  the  authority  of  the  Federal  Government  having  been  re-estab- 
&bed  in  all  the  States  and  Territories  within  the  jurisdiction  of  the  United  States, 
it  is  believed  that  such  prudential  reservations  and  exceptions,  as  at  the  dates  of 
sud  several  proclamations  were  deemed  necessary  and  proper,  may  now  be  wisely 
and  josily  relinquished,  and  that  a  universal  amnesty  and  pardon  for  participmtion 
k  said  RebellioD  extended  to  all  who  have  borne  any  part  therein,  will  tend  to 
secure  permanent  peace,  order,  and  prosperity  throughout  the  land,  and  to  renew 
tnd  fuDy  restore  confidence  and  fraternal  feeling  among  the  whole  people,  and  their 
respea  for  and  attachment  to  the  National  Government,  designed  by  its  patriotic 
ftumdeis  for  the  general  goodw 

"  Now,  therefore,  be  it  known  that  I,  Andrew  Johnson,  President  of  the  United 
States,  by  virtue  of  the  power  and  authority  in  me  vested  by  the  Constitution,  and 
ia  the  name  of  the  sovereign  people  of  the  United  States,  do  hereby  proclaim  and 
declare  nnconditionally,  and  without  reservation,  to  all  and  to  every  person  who, 
dipealyor  indirectly, participated  ia  the  late  insuneclionor  Rebellion, a  full  pardon 
aad  amnesty  for  the  offense  of  treason  against  the  United  States,  or  of  adhering  to 
ftdr  enemies  dxiring  the  late  civil  war,  with  restoration  of  all  rights,  privileges, 
lad  immunities  under  the  Constitution  and  the  laws  which  have  been  made  in 
ponuance  thereof.'* 

The  principal  question  raised  in  the  present  case,  is  whether, 
by  the  effect  of  the  pardon  and  amnesty  granted  to  A.  W. 
Boswcrth  by  the  special  pardon  of  October,  1865,  and  the 
general  proclamation  of  amnesty  and  pardon  of  December  25, 
1868,  he  was  restored  to  the  control  and  power  of  disposition 
over  the  fee-simple,  or  naked  property  in  reversion  expectant 
upon  the  termination  of  the  confiscated  estate  in  the  property 
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in  dispute.  The  question  of  the  effect  of  pardon  and  amnesty- 
on  the  destination  of  the  remaining  estate  of  the  offender,  still 
outstanding  after  a  confiscation  of  the  property  during  his 
natural  life,  has  never  been  settled  by  this  Court.  That  the 
guilty  party  had  no  control  over  it,  in  the  absence  of  such 
pardon  or  amnesty,  has  been  frequently  decided  :  Wallach  v. 
Van  Riswick  (1875),  92  U.  S.  202  ;  Chaffraix  v.  Shiff  (1875), 
Id.  214;  Pikev,  IVassc// (1876),  g4  Id.  711;  French  v.  Wade 
(1880),  102  Id.  132;  and  see  Avegno  v.  Schmidt  (1885),  113 
Id.  293;  Shields  v.  Schiff  {\%%%\  124  Id.  351.  But  it  has 
been  regarded  as  a  doubtful  question  what  became  of  the  fee^ 
or  ultimate  estate,  after  the  confiscation  for  life. 

«*  We  are  not,  therefore,  called  upon,"  said  Justice  Strong,  in  Wallach  v.  Vatt 
Risivick^  "  to  determine  where  the  fee  dwells  during  the  continuance  of  the  in- 
terest of  a  purchaser  at  a  confiscation  sale,  whether  in  the  United  States,  or  in  the 
purchaser,  subject  to  be  defeated  by  the  death  of  the  ofiender :"    92  U.  S.  212. 

It  has  also  been  suggested  that  the  fee  remained  in  the  per- 
son whose  estate  was  confiscated,  but  without  any  power  in 
him  to  dispose  of  or  control  it. 

Perhaps  it  is  not  of  much  consequence  which  of  these  theo- 
ries, if  either  of  them,  is  the  true  one ;  the  important  point  be- 
ing that  the  remnant  of  the  estate,  whatever  its  nature,  and 
wherever  it  went,  was  never  beneficially  disposed  of,  but  re- 
mained (so  to  speak)  in  a  state  of  suspended  animation.  Both 
the  common  and  the  civil  laws  furnish  analogies  of  suspended 
ownership  of  estates  which  may  help  us  to  a  proper  conception 
of  that  now  under  consideration.     Blackstone  says — 

"  Sometimes  the  fee  may  be  in  abeyance,  that  is  (as  the  word  signifies)  in  ex- 
pectation, remembrance,  and  contemplation  in  law,  there  being  no  person  in  esse  in 
whom  it  can  vest  and  abide,  though  the  law  considers  it  as  always  potentially  ex> 
isting,  and  ready  to  vest  whenever  a  proper  owner  appears.  Thus,  in  a  grant  to 
John  for  life,  and  afterwards  to  the  heu^s  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  RichHrd,  nor  can  it  vest  in  the  heirs  of  Richard  till 
his  death,  nam  nemo  est  hares  viventis  ;  it  remains,  therefore,  in  waiting  or  abey- 
ance during  the  life  of  Richard  :'*     2  Bl.  Comm.  107. 

In  the  civil  law,  the  legal  conception  is  a  little  different. 
Pothier  says — 

*<  The  dominion  of  property  (or  ownership),  the  same  as  all  other  rights,  as  well 
in  rez&ad  rem,  necessarily  supposes  a  person  in  whom  the  right  subsists,  and  to 
whom  it  belongs.     It  need  not  be  a  natural  person  ;  it  may  belong  to  corporations 
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or  coaunaxuties,  which  have  only  a  civil  and  intellectual  existence  or  personality. 
When  an  owner  dies,  and  no  one  will  accept  the  succession,  this  dormant  succes- 
sion [^ttuctisione  jacenti)  is  considered  as  being  a  civil  person,  and  as  the  con- 
tiDuation  of  that  of  the  deceased  ;  and  in  this  fictitious  person  subsists  the  domin- 
icm  or  ownership  of  whatever  belonged  to  the  deceased,  the  same  as  all  other 
•ctire  and  passive  rights  of  tlie  deceased  ;  hareditas  jacens  personot  defuncti  locum 
tkinfi:^^     Droit  dc  Domaine  de  Propri^t^,  cc.  I,  15. 

But,  as  already  intimated,  it  is  not  necessary  to  be  over 
curious  about  the  intermediate  state  in  which  the  disembodied 
shade  of  naked  ownership  may  have  wandered  during  the 
period  of  its  ambiguous  existence.  It  is  enough  to  know  that 
it  was  neither  annihilated,  nor  confiscated,  nor  appropriated  to 
any  third  party.  The  owner,  as  a  punishment  for  his  offenses, 
was  disabled  from  exercising  any  acts  of  ownership  over  it, 
and  no  power  to  exercise  such  acts  was  given  to  any  other 
person.  At  his  death,  if  not  before,  the  period  of  suspension 
comes  to  an  end,  and  the  estate  revives  and  devolves  to  his 
heirs  at  law. 

.»  .;.  .^..v  V.  Schmidt  (1885),  113  U.  S.  293,  and  in  Shields 
V.  Sc/iiJ"  (iSSS),  124  Id.  351,.  this  Court  held  that  the  heirs 
of  the  offender,  at  his  death;  take  by  descent  from  him,  and 
not  by  gift  or  grant  from  the  government  They  are  not 
named  in  the  confiscation  act,  it  is  true,  nor  in  the  joint  reso- 
lution limiting  its  operation.     The  latter  merely  says — 

"Nor  shall  any  punishment  or  proceedings  under  said  act,  be  so  construed  as  to 
vnrk  a  forfeiiure  of  the  real  estate  of  ihe  offender,  beyond  his  natural  life." 

The  Court  has  construed  the  effect  of  thrs  language  to  be, 
to  leave  the  property  free  to  descend  to  the  heirs  of  the  guilty 
party:  ^/^r/^£;v./^?r/rj/(iS7o),9  Wall.  (76U.S.)339;  Wallach 
V.  V'^an  Riswick  (1875),  92  U.  S.  202,  210.  Mr.  Justice  Strong 
b  the  latter  case,  speaking  of  the  constitutional  provision  that 
no  attainder  of  treason  should  work  corruption  of  blood  or 
forfeiture,  except  during  the  life  of  the  person  attainted  (which 
provision  was  the  ground  and  cause  for  passing  the  joint  reso- 
lution referred  to),  said — 

"  No  one  ever  doubted  that  it  was  a  provision  introduced  for  the  benefit  of  the 
children  and  heirs  alone, — a  declaration  that  the  children  should  not  bear  the 
Baqnlty  of  the  fathers." 

But  although  the  effect  of  the  law  was  to  hold  the  estate,  or 
naked  ownership,  in  a  state  of  suspension  for  the  benefit  of  the 
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heirs,  yet  they  acquired  no  vested  interest  in  it ;  for,  until  the 
death  of  the  ancestor,  there  is  no  heir.  During  his  life  it  does 
not  appear  who  the  heirs  will  be.  Heirs  apparent  have,  in  a 
special  case,  been  received  to  intervene  for  the  protection  of 
the  property  from  spoliation:  Pike  v.  Wassell  (1880),  94  U. 
S.  711.  This  was  allowed  from  the  necessity  of  the  case,  aris- 
ing from  the  fact  that  the  ancestor's  disability  prevented  him 
from  exercising  any  power  over  the  property  for  its  protection 
or  otherwise,  and  no  other  persons  but  the  heirs  apparent  had 
even  a  contingent  interest  to  be  protected. 

It  would  seem  to  follow,  as  a  logical  consequence  from  the 
decision  in  Avegno  v.  Schmidt  and  Shields  v.  Schiff,  that  after 
the  confiscation  of  the  property,  the  naked  fee  (or  the  naked 
ownership,  as  denominated  in  the  civil  law),  subject,  for  the 
life-time  of  the  offender,  to  the  interest  or  usufruct  of  the  pur- 
chaser at  the  confiscation  sale,  remained  in  the  offender  him- 
self; otherwise,  how  could  his  heirs  take  it  from  him  by  in- 
heritance ?  But  by  reason  of  his  disability  to  dispose  of  or 
touch  it,  or  affect  it  in  any  manner  whatsoever,  it  remained  as 
before  stated,  a  mere  dead  estate,  or  in  a  condition  of  sus- 
pended animation.  We  think  that  this  is,  on  the  whole,  the 
most  reasonable  view.  There  is  no  corruption  of  blood.  The 
offender  can  transmit  by  descent ;  his  heirs  take  from  him  by 
descent.  Why,  then,  is  it  not  most  rational  to  conclude  that 
the  dormant  and  suspended  fee  has  continued  in  hjm  ? 

Now,  if  the  disabilities  which  prevented  such  person  from 
exercising  any  power  over  this  suspended  fee,  or  naked  prop- 
erty, be  removed  by  a  pardon  or  amnesty, — so  removed  as  to 
restore  him  to  all  his  rights,  privileges,  and  immunities,  as  if 
he  had  never  offended,  except  as  to  those  things  which  have 
become  vested  in  other  persons, — why  does  it  not  restore  him 
to  the  control  of  his  property  so  far  as  the  same  has  never 
been  forfeited,  or  has  never  become  vested  in  another  person  ? 
In  our  judgment,  it  does  restore  him  to  such  control.  In  the 
opinion  of  the  Court  in  the  case  of  Ex  parte  Garland  {i%6y\ 
4  Wall.  (71  U.  S.)  333,  380,  the  effect  of  a  pardon  is  stated  as 
follows,  to  wit — 

**A  pardon  reaches  both  the  punishment  prescribed  for  the  offense,  and  the  guilt 
of  the  oflender ;  and,  when  the  pardon  is  full,  it  releases  the  punishment  and  blots 
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out  of  existence  tbe  goilt,  so  that  in  the  eye  of  the  law,  the  offender  is  as  innocent 
e  if  he  had  nerer  oommitted  tbe  offense.  If  granted  before  conviction,  it  prevents 
niy  of  the  penalties  and  disabilities  consequent  upon  conviction  from  attaching ; 
if  granted  after  conviction,  it  removes  the  penalties  and  disabilities,  and  restores 
him  to  all  his  civil  rights;  it  makes  him,  as  it  were,  a  new  man,  and  gives  him  a 
lew  credit  and  capacity.  There  b  only  this  limitation  to  its  operation, — it  does 
not  restore  offices  forfeited,  or  property  or  interests  vested  in  others  in  consequence 
of  the  convictioa  and  judgment" 

The  qualification  in  the  last  sentence  of  this  extract,  that  a 
pardon  does  not  affect  vested  interests,  was  exemplified  in  the 
case  of  Semntes  v.  U.  S.  (1875),  91  U.  S.  21,  where  a  pardon 
was  held  not  to  interfere  with  the  right  of  a  purchaser  of  the 
forfeited  estate.  The  same  doctrine  had  been  laid  down  in  the 
Confiscation  Cases  (1874),  20  Wall.  (87  U.  S.)  92,  112,  113.  It 
was  distinctly  repeated  and  explained  in  Knote  v.  U,  S.  (1877)^ 
95  U.  S.  149.  In  that  case,  property  of  the  claimant  had  been 
seized  by  the  authorities  of  the  United  States,  on  the  ground 
of  treason  and  rebellion  ;  a  decree  of  condemnation  and  forfeit- 
ure had  been  passed,  the  property  sold,  and  the  proceeds  paid 
into  the  Treasury.  The  Court  decided  that  subsequent  pardon 
and  amnesty  did  not  have  the  effect  of  restoring  to  the  offender 
the  right  to  these  proceeds.  They  had  become  absolutely 
\'ested  in  the  United  States,  and  could  not  be  devested  by  the 
pardon.  The  effect  of  a  pardon  was  so  fully  discussed  in  that 
case,  that  an  extract  from  the  opinion  of  the  Court  will  not  be 
out  of  place  here.     The  Court  say — • 

"  A  pardon  is  an  act  of  grace,  by  which  an  olTender  is  released  from  the  conse- 
qncBces  of  his  offense,  so  far  as  such  release  is  practicable  and  within  control  of 
the  pardoning  power,  or  of  ofBcers  under  its  direction.  It  releases  the  offender 
60m  all  disabilities  imposed  by  the  ofTense,  and  restores  to  him  all  his  civil  rights, 
lo  contemplation  of  law,  it  so  far  blots  out  the  offense  that  afterwards  it  cannot  be 
imputed  to  him,  to  prevent  the  assertion  of  his  legal  rights.  It  gives  to  him  a 
new  credit  and  capacity,  and  rehabilitaties  him  to  that  extent  in  his  former  posi- 
tioa.  But  it  does  not  make  amends  for  the  past.  It  affords  no  relief  for  what  has 
been  safifered  by  the  offender,  in  his  person  by  imprisonment,  forced  labor,  or 
otherwise.  Ii  does  not  give  compensation  for  what  has  been  done  or  suffered,  nor 
does  it  impose  upon  the  Government  any  obligation  to  give  it.  The  offense  being 
established  by  judicial  proceedings,  that  which  has  been  done  or  suffered  while 
4ey  were  in  force,  is  presumed  to  have  been  rightfully  done  and  justly  suffered^ 
aad  no  satisfaction  for  it  can  be  required.  Neither  does  the  pardon  aflect  any 
rights  which  have  vested  in  others  directly  by  the  execution  of  the  judgment  for 
the  odense,  or  which  have  been  acquired  by  others  while  that  judgment  was  in 
iotce.     If,  for  example,  by  the  judgment,  a  sale  of  the  offender's  property  has 
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been  had,  the  purchaser  will  hold  the  property  notwithstanding  the  subsequent 
pardon.  And  if  the  proceeds  of  the  sale  have  been  paid  to  a  party  to  whom  the 
law  has  assigned  them,  they  cannot  1^  subsequently  reached  and  recovered  by  the 
offender.  *  *  *  So,  also,  if  the  proceeds  have  been  paid  into  the  treasury,  tlie 
right  to  them  has  so  far  become  vested  in  the  United  Slates  that  they  can  only  be  se- 
cured to  the  former  owner  of  the  property  through  an  act  of  Congress.  ♦  ♦  ♦ 
Where,  however,  properly  condemned,  or  its  proceeds,  have  not  thus  vested,  but 
remain  under  control  of  the  executive,  or  of  officers  subject  to  his  orders,  or  are 
in  the  custody  of  the  judicial  tribunals,  the  property  will  be  restored  or  its  pro- 
ceeds delivered  to  the  original  owner,  upon  his  full  pardon." 

The  last  portion  of  the  above  extract  was  justified  by  the 
decision  in  the  case  o{  Armstrong's  Foundry  {\i6Z)^  6^^\\, 
(73  U.  S.)  766,  where  a  pardon  was  received  by  Armstrong,  af- 
ter his  foundry  had  been  seized,  and  while  proceedings  were 
pending  for  its  confiscation.  He  was  even  allowed  to  plead 
the  full  pardon  as  new  matter  in  this  Court,  while  the  case  was 
pending  an  appeal ;  and  the  Court  held,  and  decided,  that  this 
pardon  relieved  him  of  so  much  of  the  penalty  as  accrued  to 
the  United  States,  without  any  expression  of  opinion  as  to  the 
rights  of  the  informer. 

The  citations  now  made,  are  sufficient  to  show  the  true  bear- 
ing and  effect  of  the  pardon  granted  to  Bosworth,  and  of  the 
general  proclamation  of  amnesty  as  applied  to  him.  The  prop- 
erty in  question  had  never  vested  in  any  person,  when  these 
acts  of  grace  were  performed.  It  had  not  even  been  forfeited. 
Nothing  but  the  life-interest  had  been  forfeited.  His  power  to 
enjoy  or  dispose  of  it,  was  simply  suspended  by  his  disability 
as  an  offender  against  the  Government  of  the  United  States. 
This  disability  was  a  part  of  his  punishment.  It  seems  to  be 
perfectly  clear,  therefore,  in  the  light  of  the  authorities  referred 
to,  that  when  his  guilt  and  the  punishment  therefor  were  ex- 
punged by  his  pardon  this  disability  was  removed.  In  being 
restored  to  all  his  rights,  privileges,  and  immunities,  he  was  re- 
stored to  the  control  of  so  much  of  his  property  and  estate  as  had 
not  become  vested  either  in  the  Government  or  in  any  other 
person ;  especially  that  part  or  quality  of  his  estate  which  had 
never  been  forfeited,  namely,  the  naked  residuary  ownership 
of  the  property,  subject  to  the  usufruct  of  the  purchaser  under 
the  confiscation  proceedings. 

This  result,  however,  does  not  depend  upon  the  hypothesis 
that  the  dead  fee  remained  in  Bosworth  after  the  confiscation 
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proceedings  took  place.  It  is  equally  attained  if  we  suppose 
that  the  fee  was  in  nubibus,  or  that  it  devolved  to  the  Govern- 
ment for  the  benefit  of  whom  it  might  concern.  We  are  not 
tnimmeled  by  any  technical  rule  of  the  common  or  the  civil  law 
on  the  subject.  The  statute,  and  the  inferences  derivable  there- 
from, make  the.law  that  controls  it.  Regarding  the  substance 
of  things,  and  not  their  form,  the  truth  is  simply  this :  A  por- 
tion of  the  estate,  limited  in  time,  was  forfeited.  The  residue, 
expectant  upon  the  expiration  of  that  time,  remained  un- 
touched,— undisposed  of;  out  of  the  owner's  power  and  con- 
trol, it  is  true,  but  not  subject  to  any  other  person's  power  or 
control.  It  was  somewhere,  or  possibly  nowhere.  But  if  it  had 
notan  actual,  it  had  a  potential  existence,  ready  to  devolve  to  the 
heirs  of  the  owner  upon  his  death,  or  to  be  revived  by  any 
other  cause  that  should  call  it  into  renewed  vitality  or  enjoy- 
ment The  removal  of  the  guilty  party's  disabilities,  restora- 
tion of  all  his  rights,  powers  and  privileges,  not  absolutely 
W  or  vested  in  another,  was  such  a  cause.  Those  disabilities 
were  all  that  stood  in  the  way  of  his  control  and  disposition 
of  the  naked  ownership  of  the  property.  Being  removed,  it 
necessarily  follows  that  he  was  restored  to  that  control  and 
power  of  disposition. 

It  follows,  from  these  views,  that  the  act  of  sale  executed 
by  A.  W.  Bosworth  and  his  wife  in  September,  1 871,  was  ef- 
fectual to  transfer  and  convey  the  property  in  dispute,  and 
that  the  judgment  of  the  Circuit  Court  in  favor  of  the 
plaintiffs  below  (the  defendants  in  error)  was  erroneous.  That 
judgment  is  therefore  reversed  and  the  cause  remanded,  with 
instructions  to  enter  judgment  for  the  defendants  below,  the 
now  plaintiffs  in  error. 

BuTCHFORD,  J.,  did  not  sit  in  this  case,  or  take  any  part  in 
its  decision. 

The  statement  of  facts  in  the  opinion  himself  (father  of  the  defendants  in 

dwws  that  the  proceedings  against  A.  error),  for  the  crime  of  treason  or  rebel- 

W.  Bosvorth's  propcity  were  civil  pro-  lion;   repeatedly  speaks  of  him  as  an 

ceedings,  m  r^/«,  against  it  as  enemy  "  offender,'*  and  of  the  civil  confiscation 

property  under  the  Act  of  July  17, 1862  as  a  "punishment;"  and  it  concludes 

(12  StaL  at  Large  589).     The  opinion,  that  the  personal  pardon  of  the  con- 

bowerer,  treats  thcra  as  criminal  pro-  demned  offender  operates  the  restoration 

ttediDgs,fn/^ri<7n<2/n,  against  Bosworth  to  him  of  the  fee  simple  of  his  real 
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estate  from  whatever  efiect  the  actio  in 
rem  had  hod  upon  it. 

In  Bi^elow  v.  /brr^j/(i87o),9  Wall. 
(76  U.  S.)  339,  proceedings  in  rem^ 
under  the  act,  were  first  treated  as  in 
personam  ;  the  civil  action  against  enemy 
property,  as  a  criminal  one  to  punish  for 
treason ;  and  it  was  held  that  the  chil- 
dren of  French  Forrest  could  recover 
aAer  his  death,  because  <*  the  punishment 
inflicted  upon  htm,  is  not  to  descend  to 
his  children ;"  because  "  the  forfeiture 
of  the  land  of  the  offender  was  *  *  * 
without  any  corruption  of  his  heritable 
blood,"  etc. 

McVeigh  v.  Uniied  States  (1871),  1 1 
Wall.  (78  U.  S.)  259,  is  the  next  impor- 
tant case,  growing  out  of  a  confiscation 
proceeding  in  rem,  in  which  the  Supreme 
Court  took  a  similar  view  of  the  con- 
denmation  of  enemy  property  under  the 
act.  They  treated  the  proceedings  as 
though  they  had  been  a  personal  crim- 
inal trial  of  McVeigh  himself,  and  dis- 
cussed his  "  criminality,"  "  guilt,"  "  of- 
fenses," etc.,  though  he  had  not  been 
indicted,  arrested,  or  tried  in  that  civil 
case  against  his  property  as  enemy  prop- 
erty, which  the  act  authorized. 

In  Miller  v.  United  States  (1871),  II 
Wall.  (78  U.  S.)  292,  the  Supreme  Court 
took  the  opposite  view  of  proceedings 
under  the  act.  They  held  that,  though 
the  first  four  sections  of  the  statute  re- 
lated to  personal  criminal  proceedings 
for  treason,  the  second  four,  under  which 
the  confiscation  was  decreed,  were  con- 
fined to  civil  proceedings  in  rem,  against 
enemy  property  only,  under  the  law  of 
nations.  The  res  was  personal  property, 
in  the  proceedings  which  the  Court  was 
reviewing ;  but  in  the  closely  following 
case  of  Tyler  v.  Defrees  (1871),  II 
Wall.  (78  U.  S.)  331,  which  was  con- 
cerning land  as  the  res,  the  Court  took 
the  same  view,  and  said  of  the  Confis- 
cation Act  of  1862,  which  it  was  ex- 
pounding, that  it  was  <<  designed  to  in- 
troduce the    principle  of  confiscating 


enemy  property,  seized  on  land,  like 
that  seized  on  water."  And  further: 
The  Constitution  imposes  '*  no  restriction 
upon  the  power  to  prosecute  war,  or 
confiscate  enemy's  property."  Mr.  Jus- 
tice Field  (with  whom  Cufford  and 
Davis,  JJ.,  then  concurred,  though  the 
last  assented  to  the  judgment  in  the 
lyier  case)  dissented  in  both  these  cases^ 
and  contended  that  the  proceeding  was 
personal,  criminal  and  unconstitutional^ 
because  it  was  not  preceded  by  indict- 
ment and  arrest.  The  majority  of  the 
court,  basing  the  proceedings  on  the 
confiscation  sections  of  the  act  only,  left 
the  joint  resolution,  explanatory,  out  of 
consideration,  since  that  was  expressly 
confined  to  "forfeiture"  as  a'' punish- 
ment "  of  the  *<  offender,"  confining  it  to 
his  *'  natural  life "  in  nearly  the  same 
terms  used  in  the  Constitution  relative 
to  personal  trials  for  the  crime  of  treason. 

Brffum  V.  Kennedy  (1873),  15  WalL 
(82  U.  S.)  591,  is  substantially  in  accord 
with  the  two  foregoing  decisions,  and 
there  was  no  dissent,  except  that  of 
Field,  J. 

In  the  next  case.  Day  v.  Micou  (1874)^ 
18  Wall.  (85  U.  S.)  160,  which  involved 
the  confiscation  case  of  U,  S.  y.  Ttv<r 
Squares  of  Ground  [in  the  U.  S.  Dis- 
trict Court  at  New  Orleans,  where  cer- 
tain land  of  Judah  P.  Benjamin  was. 
condemned],  the  Court  discussed  the 
question,  «<What  was  the  r<v/"  in 
that  proceeding,  and  held  that  the 
fee  of  the  land  had  not  been  con- 
demned, and  allowed  a  mortgagee,  who 
had  been  defaulted  for  non-appearance 
in  that  proceeding,  to  foreclose  after 
condemnalion.  The  answer  of  the  Court 
to  its  own  question,  deduced  from  the 
decision,  was  that  the  land,  minus  the 
lien  upon  it,  was  the  res. 

The  next  cases,  U.  S,  v.  Slideirs  Lancf^ 
and  U,  S.  v.  Conrad^s  Lots,  called  bjr 
the  reporter,  *^The  Confiscation  Cases  ^* 
(1874),  20  WalL  (87  U.  S.)  92-117^ 
were  against  the  theory  that  the  pro- 
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cee^ngs' under  the  act  were  personal 
ud  criminaL     The  Court  held ,  in  these, 
tkat  **  the  liability  of  property  "  was  the 
only  subject  of  inquiry ;  that  <*  no  judg- 
ment was  possible  against  any  person ;" 
that  "the  enactment  of  Congress  was 
diat  the  property  belonging  to  any  one 
nnbraoed  within  several  classes  of  per- 
soos,  should  be  subject  to  seizure  and 
coodemnalion ;"  that "  persons  were  re- 
ferred to  only  to  identify  the  property  /*» 
that "  reference  to  ownership  was  the 
mode  selected  for  designating  that  which 
WK  made  liable  to  confiscation;"  that 
"everything  necessary  to  a  common  law 
[sic]  proceeding  in  rem,  is  found  in  the 
reoofd  ;*'  that  it  was  not  necessary  <<  to 
ooDdade  against  the  statute"  because 
thai  form  is  "  ina^licable  to  civil  pro. 
ceedings." 

There  was  nothing  in  these  decisions 
in  accord  with  ///.  Cent.  R.  R,  Co.  v. 
BoswortJk — nothing  favoring  the  doc- 
trine that  the  proceedings  in  rem  were  in 
fentnamy  and  nothing  in  common  with 
D^  V.  Micou  (1874).  18  Wall.  (85 
U.  S.)  160,  except  the  dictum  that 
intervertion  should  not  have  been  al- 
lowed, the  Supreme  Court  overlooking, 
for  the  moment,  that  just  such  interven- 
tkwis  were  expressly  authorized  by 
statote.  (U.  S.  Rev.  Stat.,  \  5322 ;  Act 
of  March  3,  1863,  12  Stat.  762.) 

As  lo  the  question  of  tlie  fee,  the 
Court  said  that  by  the  decree  of  confis- 
caikHi,"thc  United  States  succeeded  to 
the  jMisitiun  of  Slidell,  whatever  that 
was;'*  that  is,  if  he  had  held  the  fee 
before  the  confiscation  (which  he  had), 
flie  United  Stales  held  it  afterwards. 
And  in  the  very  next  confiscation  case, 
Semmei  v.  United  States  (1 87 5),  91  U. 
S.  21, the  Coiut  said  :  *'  Properties  con- 
demned as  forfeited  to  the  United  States, 
Aider  the  aforesaid  Act  of  Congress 
[ihit  of  July  1 7,  1 862,  under  which  all 
the  cases  were  brought,  as  well  as  the 
one andcr  review], become  the  property 
of  the  United  States  from  the  date  of  the 
Vol,  XXX VI 11.— 9 


decree  of  condemnation;  12  Stat.  591, 
Sec.  7.  Judgment  of  forfeiture  was 
rendered  in  this  case  on  the  5th  of 
April,  1865,  and  the  land  in  question 
became,  from  that  date,  the  property  of 
the  United  Sutes ;  *  *  *  the  title  to  the 
land  W€U  lost  to  him  [Semmes]  when  it 
became  vested  in  the  United  States.  *  * 
Beyond  doubt,  the  original  decree  of  the 
District  Court  was  complete  and  correct. 

*  *  *  Such  proceedings,  under  the  Con- 
fiscation Act  in  question,  are  justified  as 
an  exercise  of  belligerent  rights  against 
a  public  enemy,  and  are  not,  in  their 
nature,  a  punishment  for  treason .  Con- 
sequently, confiscation  being  a  proceed- 
ing distinct  from,  and  independent  of, 
the  treasonable  guilt  of  the  owner  of  the 
confiscated  property,  pardon  for  treason 
will  not  restore  rights  to  property  pre- 
viously condemned  9Xi^  sold  in  the  exer- 
cise of  belligerent  rights,  as  against  a 
purchaser  va  good  faith  and  for  value." 
The  Supreme  Court  were  unanimous  in 
this  decision,  and  these  quoted  utter- 
ances, and  the  cases  of  Miller  v.  U.  S. 
and  The  Confiscation  Cases,  supra,  were 
cited  and  relied  upon.  Respecting  in- 
tervention, they  said  the  intervener 
"would  have  been  remediless  had  he 
not  reconvened." 

But  Osdom  V.  United  States  (1875)^ 
91  U.  S.  474,  on  the  subject  of  pardon, 
antagonizes  the  case  of  Semmes,  though 
both  are  in  the  same  volume.  Admit- 
ting that  "  the  confiscation  law  of  1862 
is  construed  to  apply  only  to  public 
enemies,"  the  Court  said,  in  close  prox- 
imity (though  not  in  close  logical  con- 
nection), that  Osbom's  pardon  covered 
"  the  offenses  for  which  the  forfeiture  of 
his  property  was  decreed."    (p.  477-) 

*  *  *  "The  pardon  of  that  off.use 
necessarily  carried  with  it  the  release  of 
the  penalty  attached  to  hs  commission. 
It  is  of  the  very  essence  of  a  pardon  that 
it  releases  the  offender  i»om  the  conse- 
quence of  his  offense.^'  And  there  are 
other  like  expressions.      (Opinion  by 
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Field,  J)  How  could  one  be  consli- 
tulionally  convicted  and  punished  with- 
out information  or  indictment,  personal 
arrest,  trial  by  jury,  etc.,  as  he  had  con- 
tended could  not  be  done,  when  dis- 
senting in  the  Miller  and  Tyler  cases, 
supra? 

Next  comes  Wallach  v.  Van  Riswick 
(1875),  92  U.  S.  202,  in  which  it  was 
held  that  all  the  "  estate  and  property  " 
of  "Wallach  was  condemned  as  "  enemy 
property,"  nothing  was  left  in  him.  "  It 
is  incredible  that  Congress,  while  pro- 
viding for  the  confiscation  of  an  enemy's 
land^  intended  to  leave  in  that  enemy 
a  vested  interest  therein,  etc.  The  de- 
scription [in  the  act]  of  property  thus 
made  liable  to  seizure,  is  as  broad  as 
possible.  It  covers  the  estate  of  the 
owner,  all  his  estate  or  ownership.  No 
authority  is  given  to  seize  less  than  the 
whole."  And  the  Court  quote  from  the 
act,  that  the  property  seized  **  shall  be 
condemned  as  enemies'  property  and 
become  the  property  of  the  United 
States,"  adding:  "Nothing  can  be 
plainer  than  that  condemnation  and  sale 
<ii  the  identical  property  seized,  was  in- 
tended by  Congress,  and  it  was  expressly 
declared  that  the  seizure  ordered  should 
be  of  all  the  estate  and  property  of  the 
per.^ons  designated  in  the  act." 

This  case  was  much  like  the  one 
tmder  review.  Van  Riswick  had  ac- 
quired the  title  of  Wallach,  as  well  as 
that  of  the  United  States — just  as  the 
plainlifTs  in  error,  in  the  present  case, 
have  done.  But  the  Court  held  that 
Wallach  had  nothing  to  convey,  and 
that  his  **  heirs  "  could  take  (by  inherit- 
ance ?)  after  his  death,  notwithstanding 
his  deed  to  Van  Riswick.  For,  though 
holding,  on  the  one  hand,  that  the  con- 
fiscation proceedings  were  civil,  in  rem, 
against  tu^my  property ^  not  any  person, 
the  Court  held,  on  the  other,  that  the 
Jojnt  Resolution  Explanatory  was  appli- 
cable to  the  proceedings  as  criminal,  in 
^ersonam^  against  Wallach  himself  and 


not  against  his  property.  As  to  the  fee, 
they  now  expressly  declined  to  say 
whether  it  had  been  in  the  United  States 
or  the  piu-chaser,  after  confiscation. 
Therefore,  between  the  dates  of  decree 
and  sale,  it  must  have  been  in  the  United 
States,  according  to  this  deliverance. 
Nothing  was  said  about  its  possibly 
being  in  abeyance,  or  in  nubibusy  as  in 
the  present  case.  But  the  Court  cer- 
tainly held,  in  the  Wallach  case,  that 
the  fee  was  out  of  him,  by  the  confisca- 
tion. That  case  was  briefly  re-affirmed 
in  Chaffraix  v.  Skiff  {\%1^),  92  U.  S. 
214. 

Passing  Windsor  v.  McVeigh  (1876),  . 
93  U.  S.  274,  and  Gregory  v.  Mc  Veigh 
(1876),  Id.  284,  which  followed  the 
criminal  theory,  and  held  (contrary  to 
established  international  law),  that  an 
enemy  has  judicial  standing'  in  a  court 
while  yet  fighting  to  destroy  it,  we  come 
to  Pike  V.  Wassel {\%^(i),  94  U.  S.  711, 
confessedly  modeled  on  the  Wallach 
case.  The  Court  said  that  the  confisca- 
tion of  Pike's  land, "  without  any  doubt, 
vested  it  in  the  United  States^  or  the 
purchaser y''  at  the  Government  sale; 
and  that  Pike's  creditors  could  not  make 
their  money  out  of  any  property  right 
left  in  Pike  to  that  land.  The  reason 
given  in  the  Wallach  case,  that  if  the 
fee  had  been  left  in  the  enemy,  he  might 
yet  use  it  to  further  rebellion  against  the 
Government,  was  inapplicable  to  the 
pa^ition  of  creditors  who  sought  to  make 
their  money.  If  the  fee  was  in  nubibus^ 
that  circumstance  would  weigh  against 
the  innocent  creditors,  presumably  loyal, 
and  in  favor  of  the  enemy  debtor.  Hid- 
ing one's  effects  in  the  clouds  to  defeat 
attachment,  is  something  novel.  If  the 
land  itself  had  not  been  confiscated,  but 
only  an  uncertain,  precarious  usufruct, 
as  the  Court  now  say,  why  should  it  not 
have  remained  liable  to  execution  for 
Pike's  debts  immediately,  with  reserva- 
tion of  the  usufrucluary  right?  The 
"  abeyance,"  which  the  Court  recognizes 
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m  the  case  under  review,  would  have 
saved  Bnsworth  from  his  creditors  till 
he  got  his  pardon,  and  left  him  exposed 
to  them  afterwards. 

Kmotey.  UmUd  Siaits  (1877),  95  U. 
S  149 :  The  effect  of  pardon,  as  to  the 
proceeds  of  confiscated  property  covered 
into  the  treasury,  was  the  point  of  this 
deciaoo;  and  H  was  held  that  the  par- 
doned enemy  could  not  recover  it, 
thorgfa  the  criminal  theory  was  re- 
iTOwed. 

In  Burbank  v.  Conrad  (1877),  96 
U.  S.  29X,  the  theory  that  the  confisca- 
tkn  proceedings  in  rem  were  criminal 
proceetlings  in  personam^  prevailed; 
and  the  Court  departed  from  the  rule  in 
Tki  Confisitition  Ca^es^  SiidtlPs  Land 
and  ConraiVs  Lois,  supra,  and  now  held 
that  the  naming  of  the  enemy  owner  in 
ihc  libel,  is  not  merely  to  describe  the 
property  proceeded  against,  but  to  make 
him  a  party;  and  that  if  the  m  belonged 
to  another,  the  latter  would  not  be 
"remediless,"  should  he  fail  to  inler- 
Tcne,  as  had  been  held  unanimously  in 
the  Snnmes  case.  But  in  Burbank  v. 
SimmiS  (1S7S),  99  U.  S.  138  (the  next 
case  on  the  subject),  the  opposite  theory 
prevails;  the  Court  follow  the  statute; 
the  proceedings  are  held  to  have  been 
dril,  against  property,  etc. 

Frtn.h  V.  IVade  (i8£o),  I02  U.  S. 
1J2,  was  almost  precisely  like  the  case 
now  under  review.  Wade's  land  was 
confi?cated  and  sold,  and  French  ac- 
quired the  Government's  title,  and  also 
hcmgfat  whatever  rii,ht  remained  in 
W'aJe — ^just  as  the  Railroad  Co.  l^ught 
hoih  tides  in  the  Bos  worth  land.  The 
facts  of  these  two  cases,  and  IVailach  v. 
VanRirjiHik^  run  together  on  all  fours. 
Tac Court  said ;  "By  the  condemnation 
and  sale,  Wade's  estate  was  separated 
entirely  from  tliat  of  his  heirs  after  his 
death,  and  the  heirs  are  not  estopped, 
fcy  his  warranty,  from    asserting   their 

tiac." 

I  do  DoC  know   what    that  means. 


Nemo  plus  commodi  heredi  sua  relinquct 
quam  ipse  habuit. 

The  Court  said  :  "  As  to  him,  the  for- 
feiture was  complete  and  absolute ;  but 
the  ownership  after  his  death  was  in  no 
wise  affected,  except  by  placing  it  be- 
yond his  control  while  living."  If  "  the 
forfeiture  was  complete  and  absolute," 
how  could  Wade,  holding  the  price  of 
the  fee  in  his  pocket,  yet  have  the  fee 
simple  title  stored  away  in  the  clouds, 
to  be  brought  down  to  him  at  death,  or 
on  being  pardoned  for  a  personal  crime  ? 
And  if  the  "  forfeiture  was  complete," 
etc.,  how  can  the  heirs  take  from  him 
"  by  inheritance,"  as  the  Court  said  they 
did,  in  this  very  case  ?  If,  "as  to  him," 
the  forfeiture  was  complete,  as  to  every- 
body else  it  must  have  been  so,  since  it 
is  conceded  that  he  had  held  the  fee, 
and  no  other  rights  appear  in  any  one 
else. 

In  Kirk  ▼.  Lynd  (1882),  106  U.  S. 
315,  where  the  condemnation  was  under 
the  Act  of  1861  (12  Stat,  at  Large  319), 
the  Court  dblinguished  between  that 
Act,  and  the  Act  of  1862  (12  Stat,  at 
Large  589),  and  held  that  the  fee  had 
been  confiscated  because  the  property 
had  been  uscdior  hostile  pur;)oses,  while 
under  the  latter  Act,  properly  is  pro- 
ceeded against  because  of  its  having  the 
enemy  character,  and  therefore  it  was 
concluded  that  the  object  was  io  punish 
the  enemy  as  an  offender.  The  pro- 
ceedings under  both  confiscation  statutes 
were  in  rem^  as  both  requu-ed :  but  the 
Court  did  not  see  that  the  Government's 
jus  in  re  arises  from  the  enemy  char- 
acter of  property,  as  clearly  as  from  the 
hostile  use  of  property.  Exr.mples  may 
be  given  in  prize  proceedings  in  rem, 
A  professedly  neutral  ship,  caught  in 
deliito — ^running  a  blockade  for  instance 
— is  condemned  for  hostility  done  by  a 
thing,  while  a  ship  captured  in  mid 
ocean,  may  be  condemned,  if  an  enemy 
vessel,  though  nothing  hostile  has  been 
done  in,  with,  or  by  it.    This  principle 
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was  recognized  in  Semmes  v.  U,  S. 
supra,  and  other  cases  above  noticed. 
This  oversight  of  the  Supreme  Court, 
as  to  the  jus  in  re,  was  the  pebble  that 
turned  the  stream  of  decisions  the  wrong 
way,  and  caused  the  Court  to  treat  civil 
proceedings  as  criminal;  proceedings 
in  rem  as  in  personam;  confiscation  of 
enemy  property  under  the  law  of  na- 
tions limited  by  statute,  as  a  prosecu* 
tion  for  the  punishment  of  an  offender, 
whether  citizen  or  alien.  This  is  all 
virtually  acknowledged  by  the  Court  in 
Kirk  V.  Lynd, 

In  Avegno  v.  Schmidt  (1885),  113 
U.  S.  293,  and  Shields  v.  ^i-A/^y  (1888), 
124  Id.  351,  the  Court  followed  the 
Wallach,  Pike  and  French  cases,  and 
held  that  nothing  was  left  in  the  former 
enemy  owner  (or  "  offender,"  as  their 
theory  has  it),  which  he  could  convey  by 
deed,  will,  or  in  any  way,  with  no  refer- 
ence to  the  effect  of  their  previously  re- 
ceived pardons  for  treason.  They  held, 
under  the  authority  of  Day  v.  Miccu, 
and  Marcuard's  Intervention,  that  the 
default  of  a  mortgagee,  and  final  judg- 
ment as  res  adjudicata  (quoad  omnes) 
was  of  no  effect — contrary  to  Semmes 
V.  U,  S.  on  the  same  point,  as  well  as 
in  the  teeth  of  the  statute  above  cited. 

In  this  last  case,  ///.  Cent.  R,  R,  Co.  v. 
BosTvorth's  Heirs,  the  criminal  theory  is 
reiterated ;  some  twenty  different  times 
the  Court  applies  criminal  terms  to  Bos- 
worth,  (though  he  may  have  been  an 
alien  not  capable  of  treason,  so  far  as 
the  record  shows)  and  to  the  civil  pro- 
ceedings against  his  property  (charged 
in  the  libel  as  enemy  property,)  such 
terms  as  "  offenders,"  "  offense,"  "  con- 
viction," "punishment,"  "pardon,"  etc., 
etc.,  are  rep>eatedly  employed;  but  the 
point  of  the  decision  b  that  the  fee  of 
confiscated  property,  under  the  Act  of 
1862,  is  in  abeyance  till  the  "  offender  " 
(the  bereft  enemy),  be  dead  or  par- 
doned, when  it  becomes  vested  in  him 
cr  his  heirs,  eo  instanti. 


General  pardon  was  granted  to  all 
who  had  committed  the  crimes  of  trea- 
son and  rebellion,  by  proclamation  in 
1868,  which  is  printed  in  the  opinion : 
why  then  could  not  all  living  persons, 
who  had  had  lands  confiscated  under 
the  Act  of  1862,  inmiediately  have 
power  to  sell  or  devise  the  fee,  subject 
to  the  life  usufruct  awarded  by  the 
Supreme  Court  to  the  purchaser  ?  Why,, 
firom  that  date,  could  not  creditors  at- 
tach the  interest  of  such  a  person  for 
debt,  in  a  suit  against  him  ? 

It  is  well  settled  that  pardon  is  per- 
sonal and  does  not  affect  prc^>erty  for- 
feited as  a  fictitiously  guilty  tiling,  or 
confiscated  as  a  fictitiously  hostile  thing,, 
by  proceedings  in  rem — against  it.  The 
Supreme  Court,  to  take  Boswonh's  land 
out  of  the  general  rule,  had  to  treat  the 
four  confiscation  sections  of  the  Act  of 
1862,  as  providing  for  the  conviction  of 
traitors  without  indictment,  arrest,  jury 
or  any  personal  trial,  in  order  to  make 
the  Joint  Resolution  apply.  But  quereT 
Are  we  now  to  understand  that  the 
constitutional  provision,  requiring  a  per- 
sonal trial  for  treason,  is  abrogated? 
It  would  seem  that  the  questions  touch- 
ing the  whereabouts  of  the  fee  simple 
of  confiscated  property,  are  themselves 
in  nudibus.  It  is  clear  enough,  how- 
ever, that  the  Court  was  right  in  revers- 
ing the  decision  below,  for  the  railroad 
company,  which  bought  the  property 
from  Edgar,  who  had  bought  of  Bur- 
bank,  (the  purchaser  of  the  property  at 
the  confiscation  sal^),  had  acquired  the 
ownership  of  it :  Miller  v.  U.  S.  (1871)^ 
II  Wall.  (78  U.  S.)  292;  Tyler  Y,  De- 
frees  (1871),  Id.  331 ;  Semmes  v.  U,  S. 
(1875),  91  U.  S.  21 ;  Confiscation  Cases 
(1874),  20  Wall.  (86  U.  S.)  92;  all  of 
which  (the  Court  still  cites  with  ap- 
proval,) sustain  confiscation. 


RuFiTS  Waples. 


Ann  Ari>or,  Mich. 


Digitized  by 


Google 


ABSTRACTS   OF   RECENT    DECISIONS.  1 33 

ABSTRACTS  OF  RECENT  DECISIONS. 

AcaDENT  Insurance. 

Marks  of  extreme  violence^  apparently  recently  inflicted,  upon  the 
back  of  a  person  who  is  insured  by  an  accident  policy,  and  whose 
injuries  ultimately  produce  death,  constitute  prima  facie  evidence 
of  death  resulting  from  bodily  injuries  **  through  external,  violent 
and  accidental  means. ' '  Cronkhite  v.  Traveler^  his,  G?. ,  S.  Ct.  Wis. , 
Nov.  5,  1889. 

Admiralty. 

Maritime  lien,  created  by  a  collision,  takes  precedence  of  liens  for 
repairs  and  supplies,  although  the  latter  liens  arose  prior  to  the  col- 
lision.    Thefohn  G,  Stevens,  U.  S.  C.  Ct.,  S.  D.  N.  Y.,  Oct.  31,  1889. 

Steam  dredge,  which  is  a  floating  scow  fitted  with  appliances  for 
deepening  channels  of  navigation,  is  a  subject  of  admiralty  juris- 
diction. Aitcheson  v.  The  Endless  Chain  Dredge,  U.  S.  D.  Ct.,  E.  D. 
Va.,  Oct  17,  1889. 

Agency. 

Real  estate  agent  is  not  entitled  to  a  commission  upon  the  price  of 
a  property  sold  by  the  owner  to  a  purchaser  not  procured  by  such 
agent,  unless  the  agent  has  been  given  an  exclusive  right  to  sell 
the  property.     Dole  v.  Sherwood,  S.  Ct.  Minn.,  Nov.  i,  1889. 

Bills  and  Notes. 

Material  alteration  of  a  promissory  note  by  a  joint  maker,  after 
another  joint  maker  has  signed  it,  and  without  his  consent,  will 
render  the  note  void  as  to  the  latter.  Flanigan  v.  Phelps,  S.  Ct. 
Minn.,  Dec.  20,  1889. 

Purchaser  of  a  promissory  note,  who  has  knowledge  that  it  was 
given  in  a  speculative  wheat  deal,  is  not  a  ^<?ii<iyS^  holder  for  value. 
Goodrich  v.  McDonald,  S.  Ct.  Mich.,  Nov.  8,  1889. 

Chaitel  Mortgages. 

Mortgagee,  who  takes  the  mortgaged  goods  into  his  possession 
after  a  default,  but  tenders  them  back  upon  payment  of  the  debt,  is 
not  required  to  deliver  them  to  the  mortgagor  upon  his  own  prem- 
ises, but  the  latter  must  take  them  at  the  place  where  the  mortgagee 
has  stored  them  for  safe- keeping.  Gale  Mfg,  Co,  v.  Phillips,  S.  Ct. 
Mich.,  Nov.  15,  1889. 

Checks. 

Certification  of  check  is  not  constituted  by  a  verbal  statement  of 
the  bank,  upon  which  it  is  drawn,  that  it  is  good  and  will  be  paid. 
Farmers'  and  Traders'  Bank  v.  Bank  of  Allen  Co,,  S.  Ct.  Tenn.,  Dec. 

19.  1889. 

Constitutional  Law. 

Cify  ordinance  in  regard  to  meat  inspection,  providing  that  the 
animal  ^ust  be  inspected  before  slaughtering,  and  must  be  slaught- 
ered witnin  one  mile  of  the  city  limits,  the  effect  of  which  is  to  ex- 
clude dressed  meat  brought  from  a  distance,  is  void,  as  interfering 
^th  free  ^-omraerce  between  the  States.  Ex  parte  Kieffer,  U.  S.  C. 
Ct.,  D.  Kan  .  Nov.  28,  1889. 
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Dentists  may  be  required  by  a  State  statute  to  obtain  a  certificate 
fix>m  a  board  of  examiners,  as  a  pre-requisite  to  continuing  practice 
within  the  State  ;  such  requirement  is  a  proper  exercise  of  the  police 
power  of  the  State  and  is  not  unconstitutional.  Gosnell  v.  State ^ 
S.  Ct.  Ark.,  Nov.  9,  1889. 

Limited  Liability  -r^rfof  June  19,  1886,  which  extended  the  benefit 
of  limited  liability  legfislation  to  vessels  engaged  in  inland  naviga- 
tion, is  valid,  in  view  of  the  power  of  Congress  to  regulate  com- 
merce.    The  Katie,  U.  S.  D.  Ct.,  S.  D.  Ga.,  Nov.  12,  1889. 

Corporations. 

Foreign  corpotation,  by  its  failure  to  comply  with  the  statutory 
conditions  entitling  it  to  do  business  in  a  State,  does  not  render  a 
conveyance  to  it  of  property  located  in  such  State  void,  so  that  it 
may  be  attacked  collaterally  by  a  private  person.  Fritts  v.  Palmet^ 
S.  a.  U.  S.,  Nov.  25,  1889. 

Criminal  Law. 

Forgery  is  constituted  by  a  letter,  falsely  purporting  to  come  from 
the  owner  of  a  diploma  and  requesting  the  custodian  of  such  diploma 
to  deliver  it  to  bearer,  the  alleged  forger.  Alexander  v.  State,  Ct. 
App.  Tex.,  Nov.  9,  1889. 

Fire  Insurance. 

Notice  of  loss  was  requested  by  the  insured  to  be  given  to  the 
company  by  the  local  agent  the  day  after  the  fire,  but  the  agent  re- 
plied that  he  had  already  sent  notice,  in  consequence  of  which  state- 
ment the  insured  did  not  notify  the  company  ;  the  notice  sent  by 
the  agent,  which  did  not  purport  to  be  given  on  behalf  of  the  insured, 
was  duly  received  by  the  company  ;  the  requirement  of  tlie  policy 
as  to  notice  was  sufficiently  complied  with.  Loeb  v.  American 
Cent,  Ins.  Co.,  S.  Ct.  Mo.,  Nov.  18,  1889. 

Interstate  Commerce  Law. 

Refusal  to  transport  stock  in  the  cars  of  a  certain  live-stock  trans- 
portation company  at  the  same  rate  as  in  the  cars  of  another  such 
company,  when  the  railroad  has  different  contracts  with  the  two 
companies  and  can  use  the  cars  of  the  latter  to  its  own  better  advan- 
tage, is  not  an  ••  unjust  discrimination  "  within  the  meaning  of  the 
Interstate  Commerce  Act.  U.  S.  v.  Delaware,  L.  <Sf  W.  R.  R.  Co.„ 
U.  S.  C.  Ct.,  N.  D.  N.  Y.,  Oct.  18,  1889. 

Jurisdiction. 

Federal  courts  have  no  jurisdiction  of  proceedings  in  rem,  taken 
under  a  State  statute  against  the  property  of  a  non-resident  defend- 
ant, who  has  not  been  personally  served  or  appeared.  Norland  v. 
United  Lines  Tel.  Co.,  U.  S.  C.  Ct.,  D.  Conn.,  Nov.  14,  1889. 

**No  Man's  Land,''  so-called,  is  subject  to  the  criminal  jurisdic- 
tion of  the  United  States  Court  for  the  Eastern  District  of  Texas. 
In  refackson,  U.  S.  C.  Ct.,  D.  Kan.,  Nov.  28,  1889. 

Suit  to  set  aside  sale  of  lands  forfeited  to  a  State,  the  parties  being 
citizens  of  different  States,  is  within  the  jurisdiction  of  the  Federal 
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courts,  and  a  deed  for  such  lands,  although  made  in  pursuance  of 
the  order  of  the  State  court,  may  be  avoided  by  the  former  tribunals. 
De  Forest  v.  Thompson,  U.  S.  C.  Ct,  D.  W.  Va.,  Nov.  14,  1889. 

Life  Insurance. 

Agent  of  insurance  company,  after  being  informed  by  an  applicant 
for  a  policy  that  he  held  certificates  of  membership  in  certain  co- 
operative societies,  told  him  that  such  certificates  were  not  consid- 
ered insurance,  and  wrote,  in  answer  to  the  question  whether  the 
applicant  bad  any  other  insurance  on  his  life,  "no  other;*'  the 
policy  contained  a  condition  rendering  it  void,  if  any  of  the  state- 
ments in  the  application  were  untrue  ;  the  act  of  the  agent  in  mak- 
ing such  answer  was  the  act  of  the  company,  and  the  latter  was 
estopped  from  alleging  that  insurance  in  co-operative  societies  was 
insurance  of  the  kind  to  which  the  question  referred.  Continental 
Life  Irts.  Co,  v.  Chamberlain,  S.  Ct.  U.  S.,  Nov.  25,  1889. 

Mutual  benefit  society  is  subject  to  the  same  rules  of  law  in  the 
interpretation  of  its  contracts  as  a  mutual  life  insurance  company, 
in  the  absence  of  any  statutory  distinction.  Block  v.  Valley  Mut, 
Ins.  Asso,,  S.  Ct.  Ark.,  Nov.  9,  1889. 

Limitation. 

Adverse  possession  will  not  affect  the  holder  of  a  certificate  of 
purchase  of  land  from  the  United  States,  until  his  patent  is  issued, 
as  his  right  to  maintain  ejectment  against  one  wrongfully  in  pos- 
session of  the  land  does  not  accrue  until  the  issuance  of  the  patent. 
Redfuldv,  Parks,  S.  Ct.  U.  S.,  Nov.  18,  1889. 

Public  Lands. 

Timber,  unlawfully  severed  from  public  mineral  lands  and  pur- 
chased by  a  railroad  company  for  use  upon  its  locomotives  and  cars, 
can  be  recovered  for  in  a  suit  by  the  United  States  against  the  rail- 
road. U,  S,  V.  Eurrka  <2f  P.  R.  R.  Co,,  U.  S.  C.  Ct.,  D.  Nev.,  Nov. 
23,  1889. 

Railroads. 

Driving  for  two  miles  on  a  railroad  track,  after  entering  it  upon 
a  crossing  which  was  maintained  by  the  railroad  company  in  a  neg- 
ligent manner,  is  such  contributory  negligence  as  will  excuse  the 
latter  from  liability  for  injuries  sustained  by  the  person  so  driving, 
and  the  drunkenness  of  the  person  thus  injured  will  not  affect  the 
question  of  his  negligence.  McDonald  v.  Chicago,  M,  <2f  St.  P.  Ry. 
Co.,  S.  Ct.  Wis.,  Nov.  5,  1889. 

Look-out  for  stock  upon  its  track  need  not  be  kept  by  a  railroad 
company  ;  the  extent  of  its  duty  is  that  the  engineer  shall  use  rea- 
sonable care,  after  the  stock  is  discovered  by  him,  to  prevent  injury 
to  it.    Memphis  &  L,  Ry.  Co.  v.  Kerr,  S.  Ct.  Ark.,  Nov.  2,  1889. 

Removal  of  Causes. 

Extension  of  time  to  answer  beyond  the  limit  expressly  provided 
in  a  State  statute,  does  not  extend  the  time  to  file  a  petition  for  re- 
moval to  the  Federal  Court.  Velie  v.  Manufacturers'  Accident  In- 
demnity Co.,  U.  S.  C.  Ct.,  E.  D.  Wis.,  Dec.  18,  1889. 
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Local  prejudice  is  not  sufficiently  established,  under  the  Act  of 
Congress  of  March  3,  1887,  by  an  affidavit  of  the  party,  stating  that 
he  has  reason  to  believe  and  does  believe  that  he  will  not  be  able  to 
obtain  justice  in  the  State  Court.  Minnick  v.  Union  Ins,  Co,,  U.  S. 
C.  Ct.,  W.  D.  Mich.,  Nov.  26,  1889. 

Taxation. 

Real  esiate  owned  and  occupied  by  a  school^  which  is  incorporated 
under  an  Act  **  empowering  the  creation  of  corporations  to  establish, 
maintain  and  conduct  a  seminary  of  learning,"  the  only  business 
of  such  corporation  being  the  maintenance  of  such  a  seminary,  with 
the  usual  studies  pursu^,  and  its  expenses  being  met  by  tuition 
charges,  is  not  taxable  under  an  Act  which  exempts  such  real  estate 
of  **  .scientific  institutions  "  as  is  occupied  by  them  for  the  purposes 
for  which  they  were  incorporated  ;  nor  does  the  fact  that  on  one  oc- 
casion the  institution  declared  a  dividend,  remove  the  exemption, 
as  the  remedy,  if  this  was  a  misuse  of  its  funds,  would  be  by  a  direct 
proceeding  to  restrain  and  punish  the  corporate  abuse,  and  not  by 
taxation.  Detroit  Home  and  Day  School  v.  City  of  Detroit,  S.  Ct. 
Mich.,  Oct.  18,  1889. 

Telegraphs. 

License  tax  cannot  be  imposed  by  a  municipality  upon  a  telegraph 
company  engaged  in  interstate  commerce,  and  an  ordinance  which 
imposes  upon  such  company  license  fees  amounting  to  more  than 
four  times  the  annual  cost  of  supervising  and  controlling  its  wires 
and  poles  for  the  protection  of  property  and  person,  is  unreasonable 
and  levies  a  tax,  and  is  consequently  void.  Cify  of  Philadelphia  v. 
Western  Union  Tel,  Co.,  U.  S.  C.  Ct.,  E.  D.  Pa.,  Oct.  28,  1889. 

Mental  suffering,  caused  by  the  failure  of  a  telegraph  company  to 
deliver  a  message,  will  not  of  itself  support  an  action  for  damages. 
Rowellv,  Western  Union  Tel,  Co,,  S.  Ct.  Tex.,  Nov.  5,  1889. 

Wills. 

Direction  to  executors  to  provide  for  the  maintenance  of  the  daugh- 
ter of  the  testatrix  during  her  minority,  and  thereafter  to  pay  her 
yearly  a  certain  sum  until  she  attains  the  age  of  thirty-five,  also  to 
manage  the  estate  until  she  attains  that  age  and  then  transfer  it  to 
her  absolutely,  followed  by  a  provision  that,  in  case  of  the  daugh- 
ter*s  death  prior  to  attaining  that  age,  the  property  shall 'go  to  her 
issue  upon  the  same  trusts,  and  upon  their  death  to  the  husband  of 
testatrix,  if  he  is  then  living,  vests  in  the  daughter  an  absolute 
estate,  free  from  trusts,  immediately  upon  the  deaSi  of  the  husband, 
although  she  has  not  at  that  time  reached  the  age  of  thirty-five. 
Bennett  V.  Chapin,  S.  Ct.  Mich.,  Nov.  8,  1889. 

Lapse  of  legacy  to  one  who  dies  in  the  life-time  of  the  testator, 
will  not  be  prevented  by  the  legatee  bequeathing  to  his  wife  **all 
my  estate  that  is  coming  to  me  from  "  the  first  testator,  although 
it  is  shown  that  the  latter  intended  the  widow  to  take  what  had 
been  originally  bequeathed  to  her  husband.  Dixon  v.  Cooper,  S.  Ct. 
Tenn.,  Oct.  26,  1889. 

Jambs  C.  Sbllers. 
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AMERICAN  LAW  REGISTER. 


MARCH,  1890. 
LEGAL  HOLIDAYS. 

I.    DEFINITIONS. 

Notwithstanding  the  distinction  drawn  by  the  great  American 
Lexicographer,  between  a  holiday  and  a  holyday,  whereby  the 
latter  should  be  used  as  the  proper  term  for  a  religious  festival, 
while  the  former  should  rather  denote  a  day  of  exemption 
from  labor  and  of  amusement,  joy  and  gaiety,  the  common 
impression  seems  to  liken  both  the  holiday  and  the  holyday  to 
the  great  weekly  day  of  rest  and  legal  inaction.  It  is  not  im- 
probable that  this  confusion  of  thought  has  arisen  from  the 
distinctively  religious  character  of  many  established  holidays, 
together  with  the  more  or  less  complete  disestablishment  of 
State  religion,  in  the  United  States.  How  this  may  occur,  may 
be  surmised  from  a  quotation : 

There  are,  it  is  said,  two  kinds  of  Holidays,  ecclesiastical  and  state ;  the  former 
established  by  the  church,  the  latter  by  tlie  state.  In  this  country  we  cannot  re- 
cc^^nize  the  ecclesiastical  holidays,  for  we  have  no  established  church,  and  aflairs 
of  state  are  carefully  separated  from  ecclesiastical  matters:  Elliott  J.  HadUy  v. 
Musseiman  (1S85),  104  Ind.  462. 

It  is  no  longer  true  that  a  holiday,  as  established  by  law,  is, 
as  described  by  Milton  and  quoted  by  Noah  Webster,  that 
day,  in  law  or  meteorology,  when — 

Young  and  old  come  forth  to  play, 
On  a  sunshine  holiday. 

137 


Digitized  by 


Google 


138  LEGAL    HOLIDAYS. 

Nor  that  of  Richardson — 

Holi-day — a  day  of  rest.  [^.  ^.]  The  same  bell  that  called  the  great  man  to 
his  table,  invited  the  neighborhood  all  around,  and  proclaimed  a  holiday  to  the 
whole  country.     (Hurd.  Dial.  Age  of  Eliz.) 

Dr.  Worcester  indicates  the  true  definition  in  words  which 
need  supplementing,  in  legal  language,  though  still  adhering 
to  that  distinction  of  Noah  Webster  which  is  the  only  reliable 
guide  to  a  correct  solution  of  the  practical  problem,  as  to  what 
may  be  done  upon  an  American  Legal  Holiday. 

The  holidays  are  considered,  in  England,  to  be  those  dajrs,  exclusive  of  Sun- 
days, on  which  no  regular  public  business  is  transacted  at  public  offices.  They  are 
either  fixed,. or  variable.  The  variable  are  seven,  viz:  Ash  Wednesday,  Good 
Friday,  Easter  Monday  and  Tuesday,  Holy  Thursday,  Whit  Monday  and  Tues- 
day. 

The  course  of  correct  understanding  is  barred,  however,  to 
many  of  the  legal  fraternity,  by  the  unfortunate  definitions  of 
the  Law  Dictionaries.  Thus  Bouvier,  after  quoting  Webster, 
as  above,  concludes 

A  legal  holiday  is,  ex  zn  termini ^  dies  tion  juridicus  :  Rawle*s  Bouvier,  vol.  I, 
p.  753,  citing  Lampe  v.  Manning  (1875),  3^  Wis.  673. 

A  recent  writer  is  more  commendable : 

A  secular  day,  on  which  the  law  exempts  all  persons  from  the  performance  of 
contracts  for  labor,  or  other  personal  services,  from  attendance  on  court,  and  from 
attention  to  legal  proceedings  :  Anderson. 

However,  this  last  definition  does  but  accord  with  two  less 
popular  of  the  dictionaries,  and  is  not  correct  in  principle; 
thus — 

A  day  of  exemption  from  labor ;  a  day  of  amusement ;  a  day,  or  number  of 
days,  during  which  a  person  is  released  from  his  every -day  labours  :  Ogilvie,  ed. 
1882,  Vol.  2,  p.  514. 

A  day  of  freedom  from  labour ;  a  day  of  joy  and  gaiety :  Stormonth,  ed.  1885, 
p.  451. 

Benjamin  Vaughan  Abbott's  Dictionary  of  Terms  and  Phra- 
ses (1879),  gives  an  imperfect  definition,  but  also  explanatory 
notes  of  much  value — 

A  secular  day,  upon  which  the  usual  obligations  of  labor,  attendance  upon  court, 
and  attention  to  notices  and  service  in  legal  proceedings,  are,  by  law,  remitted. 
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The  important  thing  u»  that  the  days  in  questiou  are  excepted,  by  common  un- 
der^tauding,  axid  without  express  reservation,  from  many  contracts  for  labor;  the 
'  business  of  courts  and  public  offices  suspended ;  presentment  ot  commercial  paper 
and  service  of  legal  notices  and  civil  process  is  disallowed  or  excused ;  and,  in 
general,  the  law,  while  it  does  not  require,  encourages  the  appropriation  of  the 
day  to  rest  and  festivity. 

In  a  sense,  Sunday  is  a  holiday ;  but,  as  the  latter  word  is  usually  employed,  it 
doe5%  not  include  Sundays ;  thus  Sundays  and  holidays^  is  a  common  and  correct 
expression. 

The  decision  cited  by  the  editor  of  Bouvier  does  not  sustain 
the  definition.  As  this  case  is  frequently  cited  in  this  short 
and  ready  way,  it  is,  in  that  view,  worthy  of  examination.  An 
action  had  been  tried  before  a  justice  of  the  peace,  on  the 
twenty-third  day  of  February,  1874,  which  was  Monday.  The 
Statute  of  Wisconsin  {infra),  distinctly  forbade  the  open- 
ing of  any  court  for  trial  on  that  day,  being  a  legal  holi- 
day. The  judgment  of  the  justice  was  necessarily  reversed 
and  it  was  mere  dicta,  for  the  Justice  of  the  Supreme  Court  to 
add,  that  the  justice  would  have  had  no  authority  to  try  the 
case  on  that  day,  being  a  holiday,  or  dies  non  juridicus,  even 
though  the  express  prohibition  of  the  Statute  had  been  omitted. 
The  result  of  such  dicta  is  the  line  of  decisions,  where  the 
courts  are  driven  to  distinguish  legal  business  from  lay  busi- 
ness, along  the  shadowy  lines  of  acknowledgements,  deposi- 
tions and  similar  unsolemn  legal  Acts.  The  true  definition 
depends  upon  the  Statutes,  loosely  worded  and  erroneously 
drawn  as  they  are. 

At  common  law,  Sunday  was  deemed  a  non-juridical  day,  during  which  no 
courts  could  transact  any  business,  or  render  any  decree.  Of  course,  at  common 
law,  some  of  the  days  which,  under  our  practice,  are  deemed  non-jiuidical,  were 
unknown  as  such ;  and  when  they  are  so  declared,  the  inference  would  be  that 
the  prohibition  extends  no  further  than  is  named  in  the  statute :  Drummond,  J.  /». 
re  Worthington,  (1877),  U.  S.  Circ.  Ct.  W.  Dist,  Wis.  7  Biss.  455,  456. 

This  avoidance  of  such  construction  as  would  render  a  legal 
holiday  statute  almost  equivalent  to  a  Sunday  law,  received 
strong  endorsement  in  New  Jersey,  whose  statutes  {infra) 
prohibit  compulsory  labor  and  court  sessions.  A  summons 
issued,  tested,  and  served  on  a  general  election  day,  was  up- 
held, Magie,  J.,  saying — 

The  statutory  declaration  that  these  days  shall  be  legal  holidays,  does  not  indi- 
cate an  intent  to  assimulate  their  s/atus  to  that  of  Sunday.    "  Holiday,"  in  its  present. 
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conventional  meaning,  is  scarcely  applicable  to  Sunday :  PhiHips  v.  Tnnes  (1837),  4 
Clark  &  F.  234.  It  is  applicable  to  all,  and  has  long  been  applied  to  some  of  the 
days  named.  When  the  statute  declares  them  to  be  legal  holidays,  it  does  not 
permit  a  reference  to  the  legal  status  of  Sunday  to  discover  its  meaning;  for  it 
proceeds  to  interpret  the  phrase,  so  far  as  it  is  prohibitory,  by  an  express  enact- 
ment, declaring  what  shall  be  done  thereon.  Wliat  it  thus  expresses,  is  pro- 
hibited ;  what  it  fails  to  prohibit,  remains  lawful  to  be  done.  The  plain  intent  of 
the  statute,  therefore,  is  to  free  all  persons,  upon  the  days  named  from  compulsory 
labor,  and  from  compulsory  attendance  on  courts,  as  officers,  suitors,  or  witnesses. 
*  *  *  *  Any  j>erson,  officers  of  courts,  or  others,  may  work,  if  they  choose : 
Glenn  v.  Eddy,  S.  Ct.  N.  J.,  March  11,  1889. 

The  definitions  of  the  adjective  Legal,  should  here  be  ob- 
served— 

2.  Authorized,  sanctioned,  or  permitted  by  law ;  according  or  conformable  to 
law  ;  as,  "A  legal  maniage."  3.  Instituted,  prescribed,  or  required  by  law;  law- 
ful ;  as,  "  The  legal  rate  of  interest."  4.  Created,  or  constituted  by  law ;  as, "  The 
exceptions  must  be  confined  to  legal  crimes"  (Paley):  Worcester,  ed.  1880, 
p.  827. 

According  to  law^;  required,  authorized  or  permitted  by  law;  good  or  valid  in 
law;  lawful ;  the  opposite  oiilUgal :     Burriil,  ed.  1859,  vol.  2,  p.  139. 

Allowed  or  authorized  by  law ;  as  legal  holiday :    Anderson. 

The  term  dies  7ion  juridicus  should  here  be  observed.  The 
lexicographers  translate  it  thus — 

A  day  on  which  courts  are  not  held,  as  the  Sabbath,  etc. :    Webster. 

No  day  in  court ;  a  day  on  which  the  judges  do  not  sit ;    Worcester. 

Not  a  court  day :    Wharton. 

Non- judicial  days.  Days  during  which  courts  do  not  transact  any  business ;  as 
Sunday,  or  the  legal  holidays:    Rawle's  Bouvier,  vol.  I,  p.  530. 

A  day  not  juridical :  not  a  court  day.  A  day  on  which  courts  are  not  open  for 
business,  such  as  Sundays  and  some  holidays.  [Not]  a  day  for  judicial  proceed- 
ings, or  legal  purposes :    Burriil,  ed.  1859,  vol.  1,  p.  490. 

A  non-judicial  day,  [which]  means  only  tl^at  process  ordinarily  cannot  issue,  be 
executed,  or  returned,  and  that  courts  do  not  sit,  on  that  day.  It  does  not  mean 
that  no  judicial  action  can  then  be  had :    Anderson. 

The  last  definition  is  a  portion  of  the  language  of  Rodman, 
J.,  in  State  v.  Ricketts  (1876),  74  N.  C.  187,  193,  where  receiv- 
ing a  verdict  on  Sunday  in  a  prosecution  for  perjury,  was  held 
valid,  because — 

In  this  State,  in  general,  every  act  may  lawfully  be  done,  unless  there  be  some 
act  of  the  Legislature  forbidding  it  to  be  done  on  that  day. 

Notwithstanding  the  definitions  and  remarks  of  judges,  just 
quoted,  the  Supreme  Court  of  California  was  called  upon  to 
decide  that  Washington's  Birthday  was  not  a  legal  holiday 
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until  made  so  by  enactment:  McVerry  v.  Boyd  (i88i),  57 
Cal.  406.  Still  earlier,  the  Supreme  Court  of  the  United 
States  was  called  upon  to  decide  whether  a  consignee  might 
refuse  to  take  a  consignment  upon  the  State  Fast-day.  There 
was  no  statute,  and  in  compelling  the  consignee  to  accept  the 
delivery  of  a  cargo  on  that  day,  Grier,  J.  said — 

The  proclamation  of  the  governor  is  but  a  recommendation.  It  has  not  the 
force  of  law,  nor  was  it  so  intended.  The  duties  of  fasting  and  prayer  are  volun- 
tary, and  not  of  compulsion,  and  [the]  holiday  is  a  privilege  and  not  a  duty.  In 
almost  every  State  in  the  Union,  a  day  of  thanksgiving  is  appointed  in  the  fall  of 
the  year  by  the  govcroor,  because  there  is  no  ecclesiastical  authority  which  would 
be  aclnowledged  by  the  various  denominations.  It  is  an  excellent  custom,  but  it 
binds  no  man's  conscience  nor  requires  him  to  abstain  from  labor.  Nor  is  it  neces- 
sary to  a  literal  compliance  with  the  recommended  fast,  that  all  labor  should  cease, 
and  the  day  be  observed  as  a  Sabbath,  or  as  a  holiday.  It  is  not  so  treated  by 
those  who  conscientiously  observe  every  Friday  as  a  fast  day :  Richardson  v.  God- 
daid{\%f^Qf),  64  U.  S.  28;  s.  c.  (inCirc.  Ct.)  6  Amer.  Law  Register  (O.  S.) 
504. 

The  aim  of  this  article  is  to  correct  the  error  of  confound- 
ing Sunday  with  a  legal  holiday.  A  reference  to  other  articles, 
treating  of  the  legal  relations  of  Sunday  (17  Amer.  Law 
Register  281 ;  19  Id.  137,  209,  273),  will  assist  in  leading  up 
to  a  proper  distinction  between  the  two  classes  of  days. 
Sunday  has  a  sanctity  from  of  old  and  all  the  statutes  have 
attempted  to  do  for  its  observance  has  been  in  the  nature  of 
police  regulation.  Legal  holidays  have,  however,  to  be  crea- 
ted, excepted,  defined  and  separated  from  other  days,  and  often 
the  difficulty  of  creating  and  regulating  at  the  same  time,  has 
led  to  an  approximation,  by  convenient  reference,  of  penalties 
for  not  observing  legal  holidays  to  those  of  Sunday.  In  this 
view,  it  would  be  strange  if  hasty  thinkers  did  not  confuse  the 
legal  effect  of  the  two  classes  of  days. 

Legal  Holidays,  as  distinguished  from  the  first  day  of  the 
week,  are  those  days  which  are  set  apart  by  statute,  or  by  ex- 
ecutive authority,  for  fasting  and  prayer,  or  thanksgiving,  or 
other  religious  observances  and  commemorations,  or  for  polit- 
ical, moral,  or  social  duties  or  anniversaries,  or  merely  for 
popular  recreation  and  amusement,  under  such  penalties  and 
prohibitions  alone  as  are  expressed  in  positive  legislative  enact- 
ments. 
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IL   JUDICAL  PROCEEDINGS. 

In  judicial  proceedings,  the  happening  upon  a  holiday,  of  a 
last  day  for  performance  of  any  act,  generally  results  in  the 
liberty  to  perform  on  the  next  judicial  day.  Not  that  the  last, 
it  may  be,  of  many  intervening  holidays  shall  be  expunged ; 
not  that  the  law  prohibits  the  performance  on  that  day ;  not 
that  the  act  could  not  be  expected  to  be  performed  in  advance, 
even  one  day ;  construction  must  divide  between  commercial 
usage,  which  deducts  a  day,  and  legal  usage,  which  adds  a  day 
in  pleading.  Enlarging  the  rule  respecting  pleas  in  abatement, 
{Lee  V.  Carlton,  1790,  3  Term  Rep.  642),  all  the  latter  days 
must  be  law  days,  that  the  full  number  allowed  may  not  be 
diminished,  even  though  other  nonjudicial  days,  occurring 
earlier  in  the  period,  are  computed  :  Avery  v.  Stewart  (1816), 
2  Conn.  69  (a  Sunday  case  upon  the  time  of  tender  of  mer- 
chandise); Sands  \,  Lyon  (1846),  18  Id.  18  (a  Sunday  case 
upon  the  time  of  tender  to  obtain  a  devise) ;  Estate  of  Rose 
(1883),  63  Cal.  346  (appeal  taken  on  next  day).  This  addition 
of  time  in  Pennsylvania,  is  made  the  subject  of  a  special  statute, 
which'  commands  the  omission  of  a  legal  holiday,  in  the  com- 
putation time,  when  the  last  day  would  fall  upon  a  holiday: 
vide  infra. 

Exception  to  the  general  statement  above,  must  be  made  in 
applyingthebar  of  the  Statute  of  Limitations;  that  is  a  statute 
of  repose  and  its  bar  does  not  suffer  delay  by  the  mere  occur- 
rence of  a  nonjudicial  day.  In  this  respect,  commercial  usage 
for  the  payment  of  notes  on  the  day  before,  and  legaf  con- 
struction of  the  statute  of  repose,  coincide  in  fact,  though  not 
in  principle.  For  the  principle  here  involved  is  that  of  the 
reasonable  construction  of  a  statute  according  to  the  probable 
intention  of  the  legislature  in  limiting  the  performance  of  a 
particular  act.  Nonjudicial  days  are  necessarily  included  and 
are  not  excepted ;  reasonably,  by  construction,  there  was  no 
such  intention  to  except  them  :  Thayer  v.  Felt  (1826),  4  Pick. 
(Mass.)  354  (a  Sunday  case). 

This  exception  was  declared  in  The  Hibernia  5.  &  L.  Soc,  v. 
(y  Grady  (1874),  47  Cal.  574. 

The  extension  of  the  legal  holiday  to  some  other  day,  when 
it  falls  upon  Sunday,  is  not  favored  by  the  courts.     When  the 
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statute  is  so  uncertain  as  to  require  construction,  the  objects  of 
such  a  day  are  to  be  set  against  the  interference  with  private 
rights.  The  first  day  of  the  week  is  for  rest  and  opportunity 
of  devotion,  but  a  holiday  is  set  apart  by  law  for  the  com- 
memoration of  some  event,  or  for  respect  to  some  persons,  or 
for  the  expression  of  gratitude,  and  the  like.  These  are  often 
not  at  all  inconsistent  with  the  objects  of  Sunday,  and  the 
courts  should  not  assume  that  a  separate  day  would  be  re- 
quired: Maxwell,  J.,  State  v.  King  (1888),  23  Neb.  540,  547; 
Drummond,  J.  In  re  Worthington,  supra. 

Even  where  the  statute  distinctly  transfers  the  holiday,  fall- 
ing on  Sunday,  to  the  following  Monday,  there  has  been  a 
disposition  to  so  construe  it  as  to  confine  the  prohibitions  upon 
court  sessions  and  the  like,  to  the  actual  day,  being  Sunday, 
and  uphold  judicial  proceedings  upon  the  Monday:  State  v. 
Aj*«^(i888),  23  Neb.  540. 

A  summary  of  the  various  statutory  regulations,  of  judicial 
and  ministerial  proceedings,  on  a  legal  holiday,  appears  at 
the  conclusion  of  this  article,  with  references  to  the  pages 
where  the  various  points  are  discussed  in  the  course  of  this 
article. 

The  statutes  which  transfer  a  holiday  falling  upon  Sunday, 
to  the  following  Monday,  are  in  accord  with  that  principle 
which  prevents  a  court  from  losing  jurisdiction  over  a  case 
by  an  adjournment,  or  return  of  process  to  a  nonjudicial 
day.  In  such  case,  the  case  stands  continued  to  the  next  day : 
Maxwell,  J.,  State  v.  King  (1888),  23  Neb.  547 ;  and  a  formal 
adjournment  to  Thanksgiving  Day  must  be  treated  as  a  nul- 
lity, so  that  practically  there  is  a  recess  to  the  next  law  day  : 
Polin  V.  State  (1883),  14  Neb.  540,  546. 

The  sittings  of  the  courts  and  performance  of  judicial  duties 
by  the  judges  will  not  be  prevented  by  liberal  construction  of 
statutes  closing  public  offices  ;  the  construction  of  the  words 
used,  is,  to  take  them  in  their  ordinary  and  familiar  signification 
and  import  and  with  regard  to  their  general  and  proper  use. 

Hence  a  criminal  examination,  begun  upon  the  day  before 
a  legal  holiday,  continued  and  partially  held  upon  the  holida>\ 
and  finally  concluded  upon  the  next  day,  was  sustained  and 
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the  commitment  held  to  be  valid:  Hamilton  v.  The  People 
(1874),  29  Mich.  175,  176. 

Hence,  words  closing  public  offices,  do  not  prevent  judi- 
cial action  by  judges :  People  v.  Kearney  (1888),  47  Hun.  (N. 
Y.)  129,  134. 

Under  the  Texas  Statutes  {infra),  the  prohibition  against 
the  issuance  and  service  of  processes,  was  not  extended, 
by  construction,  to  the  avoidance  of  a  sheriff's  sale  held  on  a 
legal  holiday,  because  the  prohibition  was  found  alone  in  the 
chapter  regulating  the  commencement  of  suits,  and  not  in  that 
on  executions:     Crabtreev,  Whiteselle  (1885),   65   Tex.   in. 

If  the  prohibition  upon  legal  action  upon  a  holiday,  is  the 
same  as  upon  a  Sunday,  then  no  one  is  under  any  obligation 
to  regard  a  judgment  or  other  judicial  action,  and  no  failure 
to  appeal  or  otherwise  have  the  erroneous  action  corrected, 
can  affect  even  the  same  parties,  in  another  action  over  the 
same  subject  matter  :  Hcmmens  v.  Bentley  (1875),  32  Mich.  89, 
90 ;  s.  c.  14  Amer.  Law  Register  703.  The  case  here  cited  was 
one  before  a  magistrate  for  a  statutory  penalty ;  a  plea  of  former 
recovery  was  denied  because  the  former  action  had  merged 
into  judgment  entered  on  the  twent>^- third  day  of  February, 
a  legal  holiday.     (Otherwise  in  New  York;  infra,  145). 

Similarly  where  an  insolvent  debtor  selected  a  fast-day  for 
the  appointment  of  justices  to  hear  his  disclosure,  and  the 
creditor  did  not  appear,  the  refusal  of  the  creditor  to  ^appear 
either  at  the  appointment  or  at  the  adjournment  to  the  next 
day,  when  the  disclosure  was  made,  was  sustained;  the 
justices  could  not  be  selected  on  such  a  day,  and  their  action 
on  the  law  day  to  which  they  had  adjourned,  was  void  :  Poor 
V.  Beatty  (1887),  78  Maine  580,  583,  Walton  J.,  significantly 
adding — 

We  think  the  creditor  cannot  be  compelled  thus  to  spend  Fast-day.  There 
is  no  necessity  for  it. 

The  prohibition  of  judicial  action  upon  an  election  day  will 
not  be  construed  further  than  the  statute  declares;  thus,  a 
local  election  will  not  prevent  the  sittings  of  the  Supreme 
Court,  which  are  forbidden  on  the  day  of  a  general  election : 
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Re  Election  Laws  (1845,)  7  Hill  (N.  Y.)  194.  Even  on  the  day 
of  a  general  election,  the  entry  of  a  judgment  by  a  justice  of 
the  peace,  in  a  cause  tried  and  submitted  on  a  previous  day, 
has  been  upheld:  Rice  v.  Mead  (1862),  22  How.  Pr.  (N.  Y.) 
445,  448,  Balcom,  J.  (of  Supreme  Court),  saying — 

The  only  motive  the  legislature  could  have  had,  in  enacting  the  statute  under 
consideration,  was  to  close  the  courts  on  general  election  days,  so  that  no  elector 
should  be  hindered  or  kept  from  vo:ing,  by  them,  unless  guilty  of  an  offence,  or  of 
threatening  to  commit  one.  The  object  ihey  must  have  had  in  view,  b  accom- 
plished when  all  courts  are  stopped  from  transacting  any  business,  on  such  days,  of 
a  civil  nature,  that  requires  the  attention  of  any  party,  attorney,  witness,  officer,  or 
other  person-  There  was  no  necessity,  or  reason,  for  prohibiting  courts  from  doing 
acts  on  those  days,  that  judges,  or  justices  of  the  peace,  could  quietly  perform, 
without  interfering  in  the  least,  with  their  own  right,  or  that  of  any  other  elector,  to 
go  to  the  polls  and  deposit  his  ballot.  *  ♦  *  *  I  do  not  deny  that  such  an  act  is 
within  the  letter  of  the  statute  forbidding  courts  from  transacting  any  business  of  a 
civil  nature  on  such  a  day;  but  I  think  it  is  not  within  the  spirit  or  meaning  of  such 
statute,  and  therefore  not  prohibited  by  it. 

Under  the  Minnesota  act  {infra),  in  a  trial  for  murder, 
the  case  was  given  to  the  jury  on  February  22,  after  occu- 
pying several  days.  The  jury  returned  their  verdict  of  guilty 
of  manslaughter  the  next  day,  and  the  prisoner's  claim  that 
the  trial  had  been  rendered  void  by  the  statute  was  denied, 
Gilfillan,  C.  J.,  saying — 

**  In  the  case  of  a  court,  at  least,  the  necessity  of  transacting  the  particular  busi- 
ness on  that  day  must  be  conclusively  presumed  to  have  been  presented  to  and 
passed  upon  by  it ;  and  the  only  practicable  rule  is  to  hold  its  decision  on  that 
question  final."     State  v.  Sorenson  (1884),  32.  Minn.  1 1 8,  1 21. 

Under  the  North  Carolina  Code  {infra)  a  trial  for 
murder  began  February  21,  and  was  concluded  the  next  day, 
when  the  prisoner  was  convicted.  This  was  held  to  be  no  vio- 
lation of  the  .statute,  Merriman,  J.,  saying — 

**  It  (§  3784)  does  not  purport,  in  terms  or  effect,  to  prohibit  persons  from  pur- 
suing their  usual  avocations  on  such  days,  nor  is  there  any  inhibition  upon  public 
officers,  not  to  exercise  their  offices  respectively,  nor,  more  particularly  for  the  pres- 
ent purpose,  is  there  any  inhibition  upon  the  courts  to  sit  on  such  days,  and  exercise 
their  functions  and  authority.  Tliere  is  no  such  statutory  inhibition,  nor,  indeed, 
is  there  any,  except  such  as  may  arise  in  the  application  of  general  principles  of 
law.  It  has  never  been  understood  to  be  the  law  in  this  State,  that  a  public  holi- 
day is  JUs  rum  juridicus^  except,  perhaps,  to  a  limited  extent;  it  is  certainly  not 
wholly  so.  The  courts,  particularly  the  Superior  Courts,  very  frequently  sit  on 
such  days,  and  hear  and  try  cases  and  dbpatch  the  business  that  ordinarily  comes 
before  them,  especially  when  there  is  no  objection.  Frequently,  however,  they  do 
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not  so  sit,  and  it  seems  to  us  that  ordinarily  it  would  be  better  that  they  should  not, 
and  thus  encourage  the  spirit  and  purpose  of  them.  It  may  be  that  suitors,  jurors, 
witnesses  and  others  are  not  bound  to  attend  court  on  legal  holidays,  but  if  they  do, 
and  the  court  proceeds  with  the  business  before  it,  it  is  not  unlawful  to  do  so,  nor 
is  it  error  in  the  court,  in  any  particular  case  or  matter,  to  so  hear  and  disF>ose  of  it, 
unless  it  shall  appear  that  a  party  thereby  suffered  injustice  or  prejudice."  State 
V.  Moore ^  Nov.  4,  1889. 

The  Court  also  thought  these  sentiments  fortified  by  their 
decisions  on  the  Sunday  law  in  State  v.  Howard  ( 1 880),  82  N.  C. 
623;  Bland  V,  WAit^e/d  (iSsi),  1  Jones  (N.  C.)  122  ;  Branch  v. 
R,  R,  Co.  (1877),  JJ  N.  C.  347;  Devries  v.  Summit  {iSS2\  86 
Id.  126. 

The  same  conclusion,  partially  based  upon  State  v.  Ricketts 
(1876),  74  N.  C.  187,  but  without  any  qualification,  as  holidays 
are  not,  in  Alabama,  accounted  non-judicial  days,  was  reached 
in  Pfister  v.  The  State  (1887),  84  Ala.  432;  Belmont  C.  and 
R,  R.  Co,  V.  Smith  (1883),' 74  Id.  206,  213  ;  so,  in  the  late  case 
of  Robbittw,  The  State  (  decided  June  19,  1880),  where  a  trial 
for  false  pretense  was  held  on  Good  Friday,  the  conviction  was 
sustained,  as  there  was  nothing  in  the  objection  to  the  day 
upon  which  the  trial  occurred. 

So,  likewise,  in  Missouri,  where  the  statute  {infra)  re- 
lates, by  its  terms,  to  commercial  paper  only,  the  rendering  of 
judgment  by  a  justice  of  the  peace,  on  Thanksgiving  Day,  was 
held  to  be  valid  :  Bear  v.  Youngman  (1885),  19  Mo.  App.  41, 
and  in  Texas,  under  a  similar  statute  {infra)  a  criminal 
trial,  held  on  the  first  day  of  January,  was  sustained,  the  holi- 
day being  no  cause  for  a  continuance,  Winkler,  J.,  saying — 

To  the  extent  that  holidays  have  been  assimilated  to  Sunday,  by  statute,  they 
must  be  enforced ;  but,  we  apprehend,  no  further.  ♦  *  *  *  With  us,  the 
rights,  duties  and  privileges  of  the  citizen,  as  well  as  what  duties  may  be  performed 
by  courts  and  officials,  arc  regulated  by  statute  law ;  but  we  nowhere  find  that,  except 
as  above  stated,  the  general  provisions  of  the  statutes  respecting  the  Sabbath,  or 
Sunday,  are  to  be  applied  to  legal  holidays :  Dunlap  v.  The  State  (1880),  9 
Texas  App.  179,  187. 

This  last  decision  is  cited  with  approval  by  Willie,  C.  J., 
while  sustaining  a  civil  hearing  on  the  first  day  of  January, 
because  merely  some  things  are  forbidden  by  the  statutes,  on 
that  day :  Houston,  R  &  W.  T  Ry,  Co,  v.  Harding {i%%^\  63 
Tex.  162,  164.     For  holidays,  unlike  Sundays,  have  only  the 
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sanctity  attached  to  them  by  statute :  Robertson,  A.  J., 
Crabtree  v.  Whiteselle  (1885),  65  Tex.  111,113;  and  the  statute 
prescribing  them  is  merely  permissive,  allowing  the  Courts  to 
observe  them  if  they  see  proper  to  do  so :  Pender  v.  The  State 
(1882),  12  Texas  App.  496,  506  (a  murder  case  tried  on  a 
holiday). 

Hence,  the  Courts  may  sit  on  the  Fourth  of  July  and  enter 
judgment  if  no  statute  inhibits  such  action :  Hamer  v.  Sears, 
S.  Ct,  Ga.,  June  i,  1888  ;  Russ  v.  Gilbert(\%Z2\  19  Fla.  54,60. 
where  Randall,  C.  J.,  said — 

It  was  suggested  with  commendable  patriotic  favor,  that  the  default  [for  no^ 
pleading]  having  been  entered  on  the  "glorious  fourth  "  of  July,  it  was  void,  be- 
ing dies  noHf  or  a  national  holiday.  Our  statute  on  that  subject  merely  provides 
that  the  fourth  of  July  shall,  in  regard  to  bills  and  notes,  be  treated  as  a  public 
holiday,  and  presentation  for  acceptance  or  pa3mient  may  be  made  on  the  preceding 
day.     Courts  and  business  are  not  inhibited  on  these  days. 

The  statutory  prohibition  against  the  commencement  of  a 
suit  upon  a  legal  holiday,  may  be  waived  by  pleading ;  such 
commencement  is  an  irregularity  merely. 

This  statement  is  supported  by  the  case  of  Williams  v. 
Verne  (1887),  68  Texas  414  (also  cited  as  Ullman  v.  Verne), 

Where  the  action  of  the  Court  on  a  holiday  is  not  void,  but 
voidable,  such  action  will  be  sustained  on  the  ground  of  waiver 
and  IcuheSy  where  there  is  no  immediate  objection.  There  is 
now  no  disposition  to  encourage  such  objections,  as  will  be  seen 
from  the  following  examples :  an  early  casein  Connecticut,  un- 
der a  peculiar  statute  relatingto  Thanksgiving  day,  did  curtly 
hold  the  other  way,  the  writer  of  the  opinion  denying  that  any 
act  prohibited  could  not  be  sanctioned  by  paying  a  fine,  and 
so  confusing  public  and  private  relations  :  Gladwin  v.  Lewis 
(1825),  6  Conn.  49,  53.     The  words  of  the  statute  were — 

That  all  persons  shall  abstain  [upon  Thanksgiving  Day]  from  every  kind  of 
servile  labour  and  vain  recreaiion,  works  of  necessity  and  mercy  excepted. 

A  delay  of  three  months  in  objecting  that  the  Court  had  not 
been  formally  adjourned  on  July  fourth,  until  the  next  day, 
is  such  laches  as  to  constitute  a  waiver  of  any  advantage 
which  might  have  been  taken  of  such  an  irregularity  :  ///  re 
Flushing  Ave,  (1886),  10 1  N.  Y.  678. 
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The  issuance  of  process  has  been  objected  to,  as  presuppos- 
ing a  fictitious  session  of  the  court,  at  which  the  writ  could  be 
^avoided.  The  answer  has  been  twofold:  the  judicial  writ, 
awarded  by  the  court,  is  a  fiction,  which  should  not  be  made 
,to  do  such  important  duty  at  this  late  day ;  again,  and  better, 
the  sessions  of  the  courts  which  are  forbidden  must  be  actual 
sessions,  with  the  attendance  of  parties,  jurors  and  witnesses: 
Glenn  v.  Eddy  {supra,  p.  140). 

Where  no  action  is  required  on  the  return  day,  process  may 
be  made  returnable  to  any  legal  holiday. 

Hence,  the  Court  of  Chancery  refused  to  quash  a  subpaena 
ad  respondendum,  returnable  on  the  thirtieth  day  of  May : 
Kinney  v.  Emery  (1883),  37  N.  J.  Eq.  339;  this  upon  the  ex- 
press ground  that  a  legal  holiday  and  a  Sunday  differed : 
McEvoyv.  7>;/j/rrj  (1884).  38  Id.  420,  421.  On  Sunday  no 
Court  is  open  and  it  would  be  so  irregular  to  make  the  sub- 
pcena  returnable  on  such  day  that  no  attachment  would  be 
issued  to  enforce  the  appearance :  Gould  v.  Spencer  (1836),  5 
Paige  chan.  (N.  Y.)  541,  542. 

If  it  be  allowable  to  issue  process,  then  objection  has  been  made 
to  its  service,  though  without  success :  Glenn  v.  Eddy  {supra^ 
p.  140).  The  reasoning  here  applied,  also  embraces  a  refusal 
to  extend,  by  implication,  the  prohibition  upon  the  opening  of 
public  offices:  People,  exrel.v.  Board  of  Supervisors  {i%^Z),  50 
Hun.  (N.Y.)  105,109,  following  People  v.  Kearney,  {supra,  p,  144); 
Nichols  V.  Kelsey  {\%^7),  20  Abb.  New  Ca.  (N.  Y.)  14;  Fries  v. 
Coar  {1SS7),  19  Id.  267;  Contra,  Reynolds  \,  Palm  (1887),  20 
Id.  II. 

Indeed,  process  may  be  served,  unless  positively  forbidden : 
Meeks  V.  Noxon  (1855),  i  Abb.  Pr.  (N.  Y.)  280 ;  s.  c.  11  How. 
Pr.  (N.  Y.)  189;  or  in  violation  of  the  object  of  the  statute. 
This  is  especially  the  case  in  chancery  proceedings,  with  or- 
ders, notices,  aud  all  writs  not  executed  by  arrest :  Gilbert, 
Forum  Romanum  (Amer.  ed.  1874)  p.  42.  Mr.  Tyler  doubts 
this,  as  applied  to  Sunday,  but  such  was  the  distinct  ruling  of 
the  New  York  Court  of  Chancery,  in  respect  to  the  service  of 
a  subpoena  and  injunction  on  an  election  day:  Wheeler  v. 
Bartlett  {\Zi2),  i  Edw.  Chan.(N.  Y.)  323,  the  Vice-Chancellor 
saying — 
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It  could  offer  no  impediment  to  the  privilege  of  going  to  the  polls,  or  of  voting, 
or  returning  from  them. 

However,  even  Sunday  service  is  merely  irregular,  and  an 
attachment  and  injunction,  based  upon  such  service  were  dis- 
charged only  upon  entering  an  appearance :  Mackreth  v.  Nich- 
olson (1815),  19  Vesey,  Jr.  367,  368. 

At  law,  the  statutory  inhibition  now  receives  a  strict  con- 
struction, and  the  technical  meaning  of  the  word  process  is 
taken  as  a  guide.  This  was  doubted  at  one  time,  in  respect 
to  elections — 

In  using  so  comprehensive  a  term  as  process^  it  may  well  be  supposed  that  the 
legislature  wished  to  provide,  not  only  against  arrest,  or  duress,  but  against  any 
molestation  that  might  interefere  with  the  elector,  in  performing  the  high  and  sacred 
duty  which  the  elective  franchise  imposes :  Clerk E,  J.,  Meeks  v.  Noxon^  supra. 

Now  the  stricter  view  prevails,  and  what  is  technically  a 
notice  (in  the  decided  case,  a  notice  of  contest  of  election), 
can  be  served  on  a  legal  holiday:  Wliitney  w,  Blackburn {i^^g)^ 
17  Ore.  564. 

Where  service  of  process  is  forbidden  and  would  therefore 
be  an  irregularity,  the  judgment  rendered  thereon  ought  not 
to  be  void,  but  voidable,  after  the  analogy  of  the  voidable  action 
of  the  Court  upon  a  legal  holiday  {supra). 

A  judgment  by  default  after  service  of  summons  on  a  day 
of  general  election  was  set  aside  upon  entering  an  appearance  : 
Pierce  v.  Smith  (1856),  Abb.  Pr.  (N.  Y.)  411 ;  but  such  judg- 
ments are  never  treated  with  much  respect. 

The  judgment  upon  such  service,  should  be  prevented  by 
motion  to  set  aside  the  service,  or  perhaps  by  plea  in  abate- 
ment, as  suggested  in  Comer  v.  Jackson  (1873),  50  Ala.  384; 
WkUney  v.  Blackburn  supra, 

III.    MINISTERIAL  ACTS. 

There  are  two  questions  in  relation  to  ministerial  acts  per- 
formed in  a  public  office,  on  a  legal  holiday.  The  first  is 
determined  by  the  language  of  the  State  Statute :  by  this  test 
alone,  the  attendance  and  performance  of  duty  by  a  public 
officer  is  required  or  not  The  second  is  open  to  construc- 
tion :  unless  the  statute  explicitly  renders  void  any  voluntary 
ministerial  action,  the  officer  may,  if  he  chooses,  perform  the 
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act  with  the  ordinary  results.  The  following  illustrations  will 
unfold  what  acts  have  been  held  to  be  ministerial  and  perform- 
able  upon  holidays. 

The  docketing  of  a  judgment  is  a  ministerial  act,  manda- 
tory by  the  words  of  the  statute  and  not  involving  any  discre- 
tion ;  much  more  is  this  true  of  the  docketing  of  a  transcript 
of  a  judgment  rendered  in  another  Circuit.  Such  action  is 
valid,  though  performed  on  the  25th  of  December:  In  re 
Worthington  (1877),  U.  S.  Circ.  Ct  W.  Dist.  Wis.,  7  Biss.  455. 

Similarly,  in  Pennsylvania,  where  a  note  contained  a  war- 
rant of  attorney,  authorizing  the  confession  of  judgment,  the 
Court  refused  to  strike  off  the  judgment,  regularly  entered  on 
the  twenty-second  of  February.  That  the  entry  had  been 
made  on  a  legal  holiday,  was  the  sole  ground  for  the  applica- 
tion.    The  Court  said — 

The  question  now  presented  is  a  new  one,  and  has  never  been  passed  upon  by 
our  Supreme  Court,  at  least  in  any  reported  case.  Nor,  in  our  judgment,  is  it  suf- 
ficiently analogous  to  the  numerous  cases  which  have  arisen  under  our  statute  in 
reference  to  the  observance  of  Sunday,  to  render  the  authorities  on  that  subject 
pertinent  and  decisive.  *  *  *  We  have  called  attention  to  these  facts  in  ref- 
erence to  the  Sabbath  as  a  dies  noHy  for  the  purpose  of  showing  that  what  are 
known  as  <*  legal  holidays,"  bear  no  resemblance  in  their  character  to  the  Chris- 
tian Sunday.  These  are  wholly  creatures  of  the  statute  law,  and  their  effect  and 
force  must  depend  entirely  on  the  legislative  will,  as  expressed  by  the  lawmaking 
power.  *  *  *  Our  statute  creating  legal  holidays,  might,  it  seems  to  us,  be 
reasonably  construed  as  having  reference  exclusively  to  commercial  paper,  its  pre- 
sentation and  protest.  The  doctrine  of  the  law,  as  expressed  in  the  familiar  maxim, 
**Expre5sio  uniusj  exdusio  nlterius"  would  justify  5uch  a  construction.  *  ♦  * 
The  question  presented  then  is  reduced  to  this :  Does  the  term,  "  legal  holiday," 
imply  an  absolute  dies  non  juridiais  f  If  this  question  be  answered  in  tlie  affirm- 
ative, then  are  the  entry  of  judgment  and  the  issuing  of  an  execution,  by  the  pro- 
thonotary,  such  political  acts  as  are  contrary  to  the  statute,  and  therefore  voidable 
at  the  suggestion  of  the  defendant,  who  alleges  no  other  equity  or  defence  what- 
ever. *  *  *  We  look  upon  that  portion  of  the  statute  which  simply  ordains 
the  twenty-second  of  February  to  be  a  legal  holiday,  as  directory  and  not  impera- 
tive, permissive  and  not  obligatory,  and  this  for  the  reasons :  first,  because  the 
I  statute  contains  no  negative  words,  and,  secondly,  because  it  imposes  no  penalty, 
in  boih  of  which  respects  it  differs  from  the  law  and  the  adjudications  in  reference 
to  the  Christian  Sunday.  Tlie  provision  in  the  statute,  that  the  legal  holiday  shall 
be  as  Sunday,  applies  only  to  commercial  paper,  its  maturity  and  protest,  and  not 
to  judicial  acts,  or  to  the  worldly  employment  in  general.  We  are  also  of  the 
opinion  that  the  things  complained  of  in  this  case,  viz :  the  entry  of  the  judgment 
and  the  issuing  of  the  execution,  in  obedience  to  a  praecipe,  by  the  prothonotary, 
were  ministerial  and  not  judicial  acts:  Woodward,  J.,  Paine  &*  Co.  v.  Fesco 
6-  Co.  (1886),  C.  P.  of  Luzerne  County,  I  Pa.  County  Rep.  562. 
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A  somewhat  stricter  view  has,  however,  been  taken  in  an- 
other Pennsylvania  Court:  infra, 

A  sale  for  taxes  is  a  ministerial  act,  and,  in  the  absence  of  a 
statutory  prohibition,  may  be  made  upon  Christmas,  notwith- 
standing doubts  of  the  wisdom  and  propriety  of  so  acting  upon 
that  day:  Hadleyv.  Musselman  (1885),  104  Ind.  459,  462. 
But  this  view  has  not  been  followed  in  Pennsylvania, 
where  a  sherifTs  sale,  which  had  been  held  upon  the  twenty- 
second  of  February,  was  set  aside,  solely  on  that  ground.  The 
Court  said — 

The  sale  was  not  void  on  that  account,  and  if  the  Court  should  confirm  the  sale, 
the  title  would  not  be  endangered ;  but  when  a  sale  is  made  on  a  legal  holiday, 
and  exceptions,  for  that  reason,  are  duly  filed,  the  sale  must  be  set  aside  that  effect 
may  be  given  to  the  statute.  The  impropriety  of  advertising  a  sherifl's  sale  for  the 
Fourth  of  July  or  Christmas,  is  apparent  Such  days  are  not  dajrs  for  judicial,  or 
legal,  business,  and  no  one  can  be  required  to  attend  to  such  business  on  those 
days.  ♦  *  *  No  one  is  bound  to  labor,  or  attend  lo  business  on  these  days,  but 
any  one  who  chooses  may  do  so,  and  whatever  is  done,  will  be  well  done.  Holi- 
days are  not  necessarily,  and  strictly,  dies  non  juridici^  so  that  no  judicial,  or  legal, 
business  can  be  done  thereon.  All  ministerial  acts  are  valid.  The  offices  may  be 
closed,  and  the  officers  may  keep  holiday,  but,  if  they  choose,  they  may  do  busi- 
ness. Judicial  business  cannot,  with  propriety,  be  done  on  a  legal  holiday,  yet,  so 
far  as  done,  will  be  valid.  If  the  Twenty-second  of  February  falls  within  a  regular 
term  of  court,  it  will  be  dies  nan  jundicuSf  just  as  restoration  day,  in  England,  b, 
when  it  falls  in  Easter  Term.  But  those  days  ought  not  to  be  fixed  for  any  judi- 
cial, or  legal,  proceedings — as,  for  instance,  for  audits  or  judicial  sales.  It  will  be 
misleading,  I  think,  to  apply  the  English  decisions  respecting  dies  mm  juridici. 
*  »  »  «  No  one  will  doubt  that  a  legal  holiday  is  not  a  day  for  a  sherifl's  sale, 
because  execution  creditors,  the  defendant,  and  the  bidders  must  not  be  compelled 
to  attend  to  legal  business  on  such  a  day :  RowE,  P.  J.,  /^icc  v.  Gad/e  (1884),  C. 
P.  Franklm  Co.,  I  Pa.  County  Rep.  567. 

The  issuance  of  a  summons  by  a  justice  of  the  peace,  on  a 
legal  holiday,  is  permissible  because  a  ministerial,  and  not  a 
judicial  act,  the  justice  performing  both,  but  in  the  former,  he 
exercises  no  judgment:  Wei/  v.  Geier  {1SS4),  61  Wis.  414; 
Smith  V.  Ihling  (1882),  47  Mich.  614.  But  no  trial  and  no 
judgment  would  be  valid  on  a  holiday:  Lantpe  v.  Manning 
(1875),  38  Id.  673;  Hemmcvtsv.  Bentley  (1875),  32  Id.  89; 
s.  c.  14  Amer.  Law  Register  705.  It  is  otherwise  when  the 
statute  is  so  construed  that  it  contains  no  prohibition  upon 
judicial  action,  not  conflicting  with  the  object  of  the  holiday: 
supra,  p.  145. 
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IV.    NOTARIAL  ACTS. 


In  several  cases,  the  acts  of  a  notary  in  taking  a  deposition 
and  an  acknowledgment  of  a  deed,  have  been  held  valid, 
though  performed  upon  a  legal  holiday,  upon  the  general 
principle  that  such  acts  were  not  judicial,  but  simply  private 
business  :  Green  v.  Walker  (1889),  73  Wis.  550  per  Cole,  C. 
J.;  Slater  w,  Sckack.S,  Ct.  Minn.  July  17,  1889;  Rogers  v. 
Brooks  (187  s),  30  Ark.  612,  629,  English,  Ch.  J.  saying — 

We  have  no  statute  }>rohibiting  the  taking  of  depositions  on  the  fourth  of  July, 
though  it  is  not  in  good  taste  for  litigants  to  fix  upon  that  day  for  taking  their 
depositions,  unless  required  by  some  emergency. 

Wilson  V.  Bayley  (1880),  42  N.  J.  Law  130,  is  in  fact  opposed 
to  the  preceding  cases,  but  the  provisions  of  the  State  law,  in 
relation  to  legal  holidays,  were  followed  without  any  discus- 
sion of  the  general  principle.  The  statute  (infra^  is 
peculiar  in  declaring  that  "  no  person  shall  be  compelled  to 
labor  upon  "  a  legal  holiday.  Upon  the  ground  that  the  tak- 
ing of  depositions  was  the  exerting  of  compulsory  process  by 
a  branch  of  the  court,  this  case  has  been  approved  in  Glenn  v. 
Eddy,  S.  Ct.  N.  J.,  March  1 1,  1889. 

In  Green  v.  Walker  {\ZZ^,  73  Wis.  548,  a  deposition  had 
been  taken  in  Missouri,  on  February  22,  to  prove  the  right  of 
property  to  be  tried  in  an  action  of  replevin  in  Wisconsin.  The 
Circuit  Court  excluded  the  deposition,  but  the  Supreme  Court 
held  this  to  be  erroneous,  Cole,  C.  J.,  saying — 

"  It  is  plain  [that]  our  statute  can  have  no  extra-territorial  effect.  It  could  not 
prohibit  the  taking  of  a  deposition  in  Michigan,  or  Missouri,  merely  by  making  the 
day,  on  which  it  was  taken,  a  legal  holiday.  The  legislature  might,  perhaps,  pro- 
vide that  no  such  deposition,  taken  in  another  State,  should  be  used  as  evidence  in 
the  courts  of  this  State.  *  *  *  *  We  are  not  aware  of  any  statute  in  this  State  which 
declares  that  a  deposition,  taken  in  another  State,  on  a  day  which  is  made  a  legal 
holiday  here,  shall  not  be  used  as  evidence  in  our  courts.  But  the  learned  Circuit 
Court  did  not  exclude  the  depositions  on  the  ground  that  the  taking  of  them  was  a 
judicial  act,  but  thought  that  the  policy  of  the  law,  or  the  purpose  of  it,  was  to 
exempt  a  citizen  of  the  State  from  being  called  into  court,  for  any  purpose,  on  a 
legal  holiday.  The  statute  does  not  say  that  no  person  shall  be  required  to  attend 
to  any  business  whatever  on  a  legal  holiday.  If  it  did,  it  might  be  claimed,  with 
much  reason,  tiiat  it  would  be  a  violation  of  the  spirit  of  the  law,  to  require  a  citizen 
to  go  to  another  State,  to  take  a  deposition,  on  such  a  day.  There  is  no  law  which 
prohibits  a  citizen  from  laboring,  or  pursuing  his  worldly  bushiess,  on  any  day  of 
the  week,  except  Sunday." 
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Taking  depositions,  on  the  fourth  of  July,  or  a  general  elec- 
tion day,  is  forbidden  in  Iowa. 

V.   PERFORMANCE  OF  CONTRACTS. 

Maturing  contracts,  other  than  commercial  paper,  have  re- 
ceived  construction  after  the  analogy  of  commercial  paper, 
and  this  upon  the  express  ground  of  uniformity.  Such  con- 
struction, however,  is  untenable  where  the  statute  does  not 
expressly,  or  by  construction,  forbid  the  ordinary  avocations 
of  life :  it  has  probably  arisen  from  the  confusion  of  thought 
which  identifies  a  non-judicial  day  with  the  Sunday  cessation 
of  work. 

Thus,  in  Wisconsin,  the  statute  (infra)  simply  declares 
the  days  which  are  to  be  observed  as  holidays,  and 
restricts  the  action  of  courts  upon  those  days ;  still,  a  con- 
tract to  deliver  hogs  on  the  first  day  of  January,  was  held  to 
have  matured  on  the  day  previous,  and  the  market  price  on 
that  day,  fixed  the  damages :  Siegbert  v.  Stiles  (1876),  39  Wis. 

533. 

The  time  for  the  further  performance  of  contracts,  (not 
works  of  necessity  or  charity)  is  expressly  extended  to  the 
next  secular  day,  in  California,  (see  the  statute),  Dakota,  Idaho 
and  Massachusetts. 

Speaking  of  the  effect  of  the  Kentucky  Statute  {infra), 
Pryor,  C.  J.,  said — 

^  We  find  nothing  in  the  Statute,  prohibiting  business  transactions  on  Thanks- 
giying  Day,  or  treating  that  day  as  the  Christian  Sabbath,  except  as  to  commercial 
paper,  and  being  a  mere  privilege,  extended  to  the  citizen,  that  he  may,  or  not, 
exercise,  as  his  judgment  dictates,  he  is  required  to  perform  his  business  eng^e- 
ments  on  that  day,  if,  by  the  terms  of  hb  contract,  such  b  his  undertaking.  The 
office  of  the  insurance  company  was  open  on  that  day,  and  nothing  to  prevent  the 
appellee  from  paying  the  assessments:  Nationat  Mttt,  Ben,  Assft.  v.  AfilUr 
(1887),  85  Ky.  88,  94. 

VI.   SCHOOL  SESSIONS. 

In  the  absence  of  statutory  regulations,  schools  should  be 
allowed  the  usual  legal  holidays  and  teachers  suffer  no  deduc- 
tion of  salary :  this  upon  the  broad  ground  of  conformity,  a  i 
a  decent  usage  in  a  civilized  community :  Scftool  District  v. 
Gage  (1878),  39  Mich.  484,  486. 
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There  are  statutory  regulations  in  Minnesota,  O/tio,  Vermont, 
Wc'st  Virginia  and  IViscottsin, 

VII.    NEGOTIABLE  PAPER. 

There  is  a  want  of  uniformity  in  the  day  upon  which  com- 
mercial paper  is  payable,  when  the  last  day  of  grace  happens 
upon  a  legal  holiday.  All  the  statutes  fix  the  day,  and  have 
received  literal  interpretation  by  the  Courts.  There  is  little 
else  to  do  than  record  the  decisions  as  they  fall  into  one  of 
the  classes  oi payable  before  or  payable  after  the  holiday. 

Of  the  latter  class,  where  the  days  of  grace  are  extended  to 
the  next  succeeding  business  day,  are — 

Alabama.                               Louisiana,  New  York,  (see  the  statute) 

California,  (see  (he  statute.)  Missouri,  (see  the  statute.)  North    Carolina,    (see  the 

Dakota.                                 Nebraska.  statute.) 

Idnlio.                                   New  Mexico,  Oregon. 

These  States  follow  commercial  use  and  allow  only  two  days 
of  grace,  when  the  third  would  fall  upon  a  legal  holiday,  by 
authorizing  demand  of  payment  and  protest  on  the  day  next 
preceding  the  legal  holiday — 

Arkansas,  Kansas,  Ohio, 

Colorado,  Kentucky,  Pennsylvania, 

Connecticut,  Maine  (see  the  statute),  Rhode  Island, 

Delaware,  Maryland  {in/ra),  Tennessee, 

Dbtrict  of  Columbia,  Massachusetts,  Texas, 

Horida,  Michigan  (see  the  statute), Vermont, 

Georgia  {in/ra) ,  Minnesota,  Virginia, 

Illinois,  Mississippi,  West  Virginia, 

Indiana,  Montana,  Wisconsin, 

Iowa,  Nevada,  Wyoming. 
New  Hampshire, 

Usage  at  a  bank,  known  to  the  parties  to  commercial  papers, 
will  be  allowed  to  operate  so  as  to  make  a  college  commence- 
ment-day (at  Harvard  University),  such  a  holiday  as  to  change 
the  day  for  demanding  payment;  but  usage  cannot  go  further 
and  authorize  a  tender,  by  the  endorser,  on  the  day  after  the 
commencement:  City  Bank  v.  Cutter  (1826),  3  Pick.  (Mass.) 
414. 

Arbor  Day  is  not  a  bank  holiday  in  six  of  the  nine  States 
where  it  is  observed  :     See  page  187,  infra. 
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Colorado, 

Michigan, 

District  of  Columbia, 

Missouri, 

Georgia, 

Nebraska, 

Illinois, 

Nevada, 

Kentucky, 

New  York, 

Maryland, 
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In  unfoitunate,  because  confusing  phraseology,  the  statutes 
declare  that  legal  holidays  shall  be  considered  as  the  first  day 
of  the  week,  commonly  called  Sunday,  in — 

Ohio, 

Pennsylvania, 

Texas, 

Vermont, 

Virginia, 

Washington. 

As  a  legal  holiday  may  immediately  precede  a  Sunday, 
provision  is  made  for  the  payment  which  would  have  been 
due  on  such  Sunday,  to  be  made  on  the  following  Monday,  in 
Georgia^  Louisiana,  Maine  and  North  Carolina,  but  on  the 
Friday  preceding,  in  Illinois  and  Missouri. 

Similarly,  provision  has  been  made,  where  payment  would 
l>e  due  on  a  Monday,  and  that  Monday  happened  to  be  a  legal 
holiday,  that  payment  may  be  made  on  the  following  Tuesday, 
in  Georgia,  Maine,  Nebraska,  New  York  and  North  Carolina: 
but  on  the  preceding  Saturday,  in  Indiana,  Minnesota,  Missouri, 
Pennsylvania,  Tennessee,  Virginia  and  West  Virginia,  And  on 
the  Monday  itself  in  Minnesota,  and  at  one  time,  in  Pennsylva- 
nia, though  this  is  no  longer  the  law :  infra. 

When  a  legal  holiday  happens  on  a  Sunday,  and  is  trans- 
ferred by  law  to  the  following  Monday,  such  notes  as  fall  due 
upon  that  Monday  are  made  payable  upon  the  preceding 
Saturday,  in  Florida,  Illinois,  Maryland,  North  Carolina,  Texas, 
and  West  Virginia:  but  four  days  of  grace  are  allowed,  in  Maine. 

When  a  legal  holiday  happens  on  a  Sunday,  notes  falling 
due  on  that  Sunday  are  of  course,  payable  as  other  notes 
falling  due  on  Sunday,  though  there  is  a  special  statute,  doubt- 
less out  of  abundance  of  caution,  in  Georgia. 

In  New  Jersey,  a  note  falling  due  on  the  thirtieth  of  May, 
when  a  Sunday,  can  not  be  presented  and  protested  for  non- 
payment until  the  following  Tuesday :  Hagerty  v.  Engle  ( 1 88 1 ), 
43  N.  J.  Law  299. 

When  the  paper  is  not  allowed  days  of  grace,  then  payment 
is,  without  doubt,  to  be  made  on  the  next  secular  day  after 
the  holiday.  This  principle  was  settled  in  respect  to  Sunday, 
and  has  been  applied  to  legal  holidays,  as  the  only  just  escape 
from  the  dilemma  of  payment  falling  due  upon  a  day  when  it 


Digitized  by 


Google 


156  LEGAL   HOLIDAYS. 

could  not  lawfully  be  expected :  the  payment  ought  not  to  be 
required  one  day  less  than  contracted  for :  and  yet,  the  obli- 
gation to  pay,  being  valid,  must  be  discharged :  Commercial 
Bank  of  Kentucky  v,  Vamum  (1872),  49  N.  Y.  269;  s.  c.  1 1 
Amer.  Law  Register  407,  citing  Avery  w,  Stewart  {1S16),  2 
Conn  69,  and  Sa/ter  v.  Burt  (1838),  20  Wend  (N.  Y.)  205 
(both  Sunday  cases). 

The  difference  between  the  time  of  payment  of  paper  en- 
titled to  grace  and  that  without  grace,  was  explained  in  A^'ery 
V.  Stewart,  supra  by  Swift,  C.  J.,  thus — 

The  same  custom  of  merchants,  which  has  indulged  three  days  of  grace  after 
a  note  is  due,  if  that  [last]  day  is  not  Sunday ^  allows  but  two  where  it  is  Sunday  ; 
and  it  being  an  indulgence,  it  is  perfectly  consistent  to  require  payment  on  the 
second  day  of  grace  to  avoid  giving  four  days  of  grace ;  but  this  is  a  very  different 
thing  from  requiring  a  note  to  be  paid  before  it  is  due. 

VIII.    THE  STATUTES. 

The  Code  of  Alabama  provides — 

J  1759.  Sunday,  Christmas  day,  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  twenty-sixth  day  of  April,  the  Fourth  day  of  July,  the  day 
designated  by  the  proclamation  of  the  Governor  for  public  thanksgiving.  Good 
Friday  and  Mardi  Gras,  shall  each  be  deemed  a  holiday.  If  Christmas  day,  or  the 
first  day  of  January,  or  the  twenty-second  day  of  February,  or  the  twenty-sixth  day 
of  April,  or  the  fourth  day  of  July  falls  on  Sunday,  the  Monday  following  is  a  holi- 
day. If  any  paper  entitled  to  days  of  grace,  by  the  allowance  thereof,  or  subject  to 
protest,  becomes  due  on  a  holiday,  it  must  be  taken  as  due  on  the  next  succeeding 
business  day.  (Chap.  4,  p.  423,  ed.  1SS7,  as  amended  by  Act  of  February  26, 1SS9, 
p.  56.) 

Arizona  does  not  appear  to  have  made  any  enactment  on 
this  subject ;  but  it  is  to  be  observed  that  this  Territory  has 
no  Sunday  law. 

Arkansas  enacts — 

Sec  465.  In  all  cases  where  bills  of  exchange,  drafts,  or  promissory  notes  shall 
become  due  and  payable  on  Sunday,  Christmas,  or  on  the  fourth  day  of  July,  the 
same  shall  be  payable  on  the  day  next  preceding  such  Sunday,  Christmas,  and 
fourth  of  July,  and,  in  case  of  non-payment,  may  be  noted  and  protested  on  the 
next  preceding  day :  Provided^  that  it  shall  not  be  necessary  for  the  holder  or 
holders  of  such  bills  of  exchange,  drafts,  or  promissory  notes,  to  give  notice  of 
dishonor  thereof  until  the  next  day  after  the  Sunday,  Christmas,  or  fourth  of  July, 
and  every  such  notice,  so  given,  shall  be  valid  and  effectual,  to  all  intents  and 
purposes:  Digest,  1884,  p.  246. 


Digitized  by 


Google 


LEG  A  L  HOLI  DAYS.  1 5  / 

Sec.  5309.  It  shall  be  no  objection  to  any  process,  writ,  summons,  affidavit,  or 
order  for  a  provisional  remedy,  that  it  was  issued,  made,  or  is  dated  on  a  holiday; 
Qor  shall  it  be  an  objection  to  any  bond,  given  by  or  for  any  party  to  an  action  or 
taken  by  an  officer  in  the  course  of  the  same,  that  it  was  made,  or  is  dated,  on 
SQchday:  Id.  p.  1018. 

Sec  5310.  A  summons  or  order  for  a  provisional  remedy,  may  be  issued  on  any 
holiday,  except  Sunday,  and  on  Sunday,  where  an  affidavit  of  the  plaintiff,  or 
«Hne  other  person,  is  made  to  the  effect  that,  unless  il  is  issued  on  that  day, 
there  b  reasonable  cause  to  believe  that  it  cannot  be  executed :  Id.  p.  1018. 

I  5311.  An  order  of  allachment,  or  for  the  delivery  of  property,  may  be  ex- 
ecuted on  any  holiday  except  Sunday,  and  on  Sunday  when  the  officer  having  the 
prccess  believes,  or  an  affidavit  of  the  plaintiff,  or  some  other  person  is  made  to 
the  effect  that  the  affiant  believes,  that  the  property  is  about  to  be  concealed  or 
remmed,  or  that  the  process  cannot  be  executed  after  such  holiday :  Id.  p.  1018. 

Sec.  5312,  A  summons,  subpoena,  notice,  order  of  arrest  or  injunction,  may  be 
^ed  on  any  holiday,  except  Sunday,  and  on  Sunday,  where  the  officer  having 
the  proems,  believes,  or  an  affidavit  of  the  plaintiff,  or  some  other  person,  is  made, 
lo  the  effect  that  affiant  believes,  that  the  process  cannot  be  executed  after  such 
holiday:  Id.  1019. 

Formerly  the  fourth  of  July  was  included  as  a  kind  of 
political  Sunday  :  Swinney  v,  Johnson  (1857)  18  Ark.  534. 

California  provides  (Act  of  March  i,  1889,  Laws,  pp.  46, 47), 
by  amendments  to  sections  seven  of  the  Civil  Code  and  ten  of 
the  Code  of  Civil  Procedure,  that — 

\  7.  Holiday*,  within  the  meaning  of  this  Code,  are  :  Every  Sunday,  the  first 
•iay  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth  day  of  December, 
everyday  on  which  an  election  is  held  throughout  the  State,  and  every  day  aj>- 
poiDted  by  the  President  of  the  United  States,  or  by  the  Governor  of  this  State,  for 
1  public  fast,  thanksgiving,  or  holiday.  If  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  ihirtieih  day  of  May,  the  fourth  day  of  July,  the  ninth 
(ItTof  Septcml»er,  or  the  twenty-fifth  day  of  December,  fall  upon  a  Sunday,  the 
Mmiday  following  is  a  holiday. 

The  Civil  Code  (ed.  1885,  p.  4)  provides — 

\  9.  All  other  days  than  those  mentioned  in  the  last  two  sections  [i.<f.,  W^  and 
\  consolidated  as  above]  are  to  be  deemed  business  days  for  all  purposes.  Id. 

\  11.  WTienever  any  act  of  a  secular  nature,  other  than  a  work  of  necessity  or 
mercy,  is  appointed  by  law,  or  contract,  to  be  performed  upon  a  particular  day, 
which  day  falls  upon  a  holiday,  it  may  be  performed  upon  the  next  business  day, 
wiii  the  same  elTect  as  if  it  had  been  performed  upon  the  day  appointed. 

The  Code  of  Civil  Procedure,  as  amended  by  Act  of  March 
1, 1889  (Laws,  p.  46),  provides — 

1 154.  No  court  shall  be  open,  nor  shall  any  judicial  business  be  transacted,  on 
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Sunday,  on  the  first  day  of  January,  on  the  twenty-second  day  of  February,  on  the 
thirtieth  day  of  May,  on  the  fourt|i  day  of  July,  on  the  ninth  day  of  September,  on 
the  twenty-filth  day  of  December,  on  a  day  in  which  an  election  is  held  throughout 
the  State,  or  on  a  day  appointed  by  the  President  of  the  United  States,  or  by  the 
Governor  of  this  State,  for  a  public  fast,  thanksgiving,  or  holiday,  except  for  the 
following  purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury  when  deliberating  on  their 
verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or  in  a  pro- 
ceeding of  a  criminal  nature ;  provided^  that  the  Supreme  Court  shall  always  be 
open  for  the  transaction  of  business;  and prmnded  further^ihvX  injunctions  and 
writs  of  prohibition  may  be  issued  and  served  on  any  day. 

The  Constitution  of  California  (Art.  VI.,  Sec.  5),  provides 
that  the  county  courts,  there  known  as  Superior  Courts,  and 
possessing,  generally,  original  jurisdiction,  "shall  always  be 
open  (legal  holidays  and  nonjudicial  days  excepted).  *  *  *  In- 
junctions and  writs  of  prohibition  maybe  issued  and  served  on 
legal  holidays  and  nonj udicial  days."  Naturally,  contention  was 
made,  that  all  other  business,  on  such  days,  was  prohibited,  and 
the  statutes  cited  above  were  consequently  void :  but  the  Court 
construed  the  Constitutional  prohibition  to  apply  to  terms  of 
court,  otherwise  leaving  the  legislature  to  allow  the  transaction 
of  business  in  court,  such  as  authorized  by  the  statutes  :  People 
v.  Soto  (1884),  65  Cal.  621. 

Colorado  ordains  (Gen.  Stat,  ed.  1883) — 

Section  I.  That  the  following  days,  viz. :  the  first  day  of  January,  commonly 
called  New  Year's  Day;  the  twenty-second  day  of  February,  conmionly  called 
Washington's  Birthday ;  the  thirtieth  day  of  May,  commonly  called  Decoration 
Day ;  the  fourth  day  of  July ;  the  twenty-fifth  day  of  December,  commonly  called 
Christmas  Day;  and  any  day  appointed,  or  recommended,  by  the  governor  of  this 
State,  or  the  President  of  the  United  States,  as  a  day  of  fasting  and  prayer,  or 
thank^iving,  shall,  for  all  purposes  whatsoever,  as  regards  the  presenting  for  pay- 
ment or  acceptance,  and  of  protesting  and  giving  notice  of  the  dbhonor  of  bills  of 
exchange,  bank  checks  and  promissory  notes,  made  after  this  Act  shall  take  effect, 
also  for  the  holding  of  courts,  be  treated  and  considered  as  is  the  first  day  of  the 
week,  commonly  called  Sunday ;  Pr(yvidcdy  that  in  case  any  of  the  said  holidays 
shall  fall  upon  a  Sunday,  then  the  Monday  following  shall  be  considered  as  the 
said  holiday,  and  all  bills,  drafts,  checks,  or  other  evidence  of  indebtedness,  falling 
due  or  maturing  on  either  of  said  days,  shall  be  deemed  as  due  or  having  matured 
on  the  day  previous  to  the  first  of  said  days ;  and  in  case  the  return  or  adjourned 
day  in  any  suit,  matter  or  hearing  before  any  courtSj  shall  come  on  any  day  before 
mentioned,  such  suit,  matter  or  proceeding,  commenced  or  adjourned  as  aforesaid, 
shall  not,  1 7  reason  of  cominjr  on  any  such  day,  abate,  but  the  same  shall  stand 
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<X)ntmiied  on  [i>.,  to]  the  next  succeeding  day,  at  the  same  time  and  place,  unless 
the  next  day  shall  be  the  first  day  of  the  week,  when,  in  such  case,  the  same  shall 
stand  continued  to  the  day  next  succeeding,  at  the  same  time  and  place ;  Provided 
furtheTy  nothing  in  this  Act  shall  prevent  the  issuing  or  serving  of  process  on  any 
of  the  days  above  mentioned.     (Chap.  40,  p.  538.) 

Sec.  15.  Bills  of  exchange  and  promissory  notes,  maiuring  on  Sunday,  the  fourth 
day  of  July,  dristmas,  or  any  day  set  apart  by  the  President  of  the  United  States, 
or  the  governor,  as  a  day  of  public  fasting  or  thanksgiving,  shall  be  deemed  to  fall 
tlue  the  previous  day,  and  may  be  presented  and  protested  accordingly.  (Chap.  9, 
p.  146.) 

An  Act  to  establish  Arbor  Day  (Approved,  March  21,  1889). 

Section  i.  The  third  Friday  of  each  year  shall  be  set  apart  and  known  as 
"  Arbor  Day,"  to  be  observed  by  the  people  of  this  State  in  the  planting  of  forest 
trees,  for  the  benefit  and  adornment  of  public  and  private  grounds,  places  and 
ways,  and  in  such  other  efforts  and  undertakings  as  shall  be  in  harmony  with  the 
genera]  character  of  the  day  so  established ;  Provided^  That  the  actual  planting  of 
trees,  may  be  done  on  the  day  designated,  or  at  such  other  most  convenient  time 
as  may  best  conform  to  local  climatic  conditions,  such  other  time  to  be  designated, 
and  due  notice  thereof  given  by  the  several  County  Superintendents  of  Schools  for 
their  respective  counties. 

Section  2.  The  day,  as  above  designated,  shall  be  a  holiday  in  all  public 
schools  of  the  State,  and  school  officers  and  teachers  are  required  to  have  the 
schools  under  their  respective  charge  observe  the  day  by  planting  of  trees,  or 
other  appropriate  exercises. 

Section  3.  Annually,  at  the  proper  season,  the  Governor  shall  issue  a  procla- 
mation, calling  the  attention  of  the  people  to  the  provisions  of  this  Act,  and  re- 
commending and  enjoining  its  due  observance.  The  Superintendent  of  Public 
Instruction,  and  the  respective  County  Superintendents  of  schools  shall  also  pro- 
mote, by  all  proper  means,  the  observance  of  the  day ;  and  the  said  County  Super- 
intendents of  schools  shall  make  annual  reports  to  the  State  Forest  Commissioner 
of  the  action  taken  in  this  behalf  in  their  respective  counties.  (Session  Laws  of 
1889,  p.  2L) 

The  Statute  of  Colorado,  closing  public  offices,  has  already- 
been  printed,  ante,  p.  67. 

Connecticut  Greneral  Statutes  (Revision  of  1887)  provide — 

Sec.  1862.  The  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  and  the  twenty-fifth  day  of  December, 
or  whenever  any  of  said  days  shall  fall  upon  Sunday,  the  Monday  next  following 
such  day,  and  any  day  appointed,  or  recommended,  by  the  Governor  of  this  State,  or 
the  President  of  the  United  States,  as  a  day  of  thanksgiving,  fasting,  or  any  reli- 
gious observance,  shall,  for  all  purposes  regarding  the  presenting  for  payment  or 
acceptance,  and  of  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  ex- 
change, bank  checks,  and  promissory  notes,  be  treated  as  public  holidays,  and  all 
such  checks,  bills,  and  notes,  otherwise  presentable  for  acceptance,  or  payment^ 
on  any  of  the  said  days,  shall  be  deemed  to  be  presentable  therefor  on  the  secular 
or  business  day  next  preceding  such  holiday,  and  in  case,  by  reason  of  a  public 
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hdlday  failing  upon  Sunday,  the  following  Monday  is  deemed  such  holiday,  as 
Jiereinbefore  provided,  the  same  shall  be  presentable  on  the  Saturday  preceding. 

Sec.  151 1.  Every  person  who  shall  use  fire-crackers,  except  on  the  fourth  day 
of  July,  or  other  public  holiday,  under  such  reg^ulations  as  the  authorities  of  the 
town,  city,  or  borough  in  which  they  are  used,  shall  prescribe,  shall  be  fined  five 
dollars,     (p.  341.) 

Sec.  15 12.  Every  |)erson  who  shall  discharge  any  cannon,  pistol,  gun,  fire- 
crackers, torpedo,  or  any  explosive,  causing  a  loud  report,  or  who  shall,  by  ringing 
a  bell,  blowing  a  horn,  beating  a  drum,  or  in  any  manner  making  any  disturbing 
noise,  or  make  a  bonfire,  between  sunset  on  the  third  day  of  July,  and  four  o'clock 
in  the  afternoon  on  the  following  day,  or  between  eleven  o'clock  in  the  evenifig  of 
July  fourth  and  sunrise  of  the  following  day,  shall  be  fined  not  more  than  five 
dollars.     (Id.) 

Sec.  1513.  Every  person  who  shall  discharge  any  cannon,  or  other  fire-arm, 
loaded  with  ball,  bullet,  shot,  or  other  hard  substance,  on  any  fourth  day  of  July, 
within  the  corporate  limits  of  any  city  or  bo-ough,  shall  be  fined  not  more  than 
seven  dollars.     (Id.) 

Sec.  1 5 14.  If  any  person  shall  be  sick,  or  in  such  condition  as  likely  to  be  in- 
jured in  health,  by  noise  or  disturbance,  a  notice  to  that  effect,  signed  by  a  prac- 
ticing physician,  may,  during  the  third  and  fourth  days  of  July,  be  conspicuously 
placed  on  the  front  of  the  house  where  such  person  is  staying,  and  every  person 
having  knowledge  of  said  notice,  who  shall,  during  the  time  such  notice  is  dis- 
played, make  any  disturbing  noise,  as  defined  in  Section  151 2,  within  four  hun- 
dred feet  of  said  house,  shall  be  fined  not  more  than  five  dollars.     {Id.) 

Sec.  15 15.  Whenever  the  fourth  day  of  July  shall  occur  on  Sunday,  and  the 
celebration  of  American  Independence  shall  be  held  on  any  other  day,  the  pro- 
visions of  the  three  preceding  sections  shall  extend  to,  and  in  all  respects  have  full 
force  and  effect  on  the  day  of  such  celebration,  and  to  the  same  extent,  meaning, 
and  intention,  as  though  such  celebration  had  occurred  on  the  fourth  day  of  July. 

Sec.  15 16.  Nothing  in  the  four  preceding  sections  contained,  shall  apply  to» 
or  affect,  any  person  engaged  in  blasting,  nor  to  the  ringing  of  any  bell,  for  fire, 
factory,  church,  or  funeral  services,  or  purposes,  nor  to  any  military,  sheriff,  or 
police  duty.     (Id.) 

Dakota  Compiled  Laws  of  1887,  provide — 

^  4749.  Holidays  are,  every  Sunday,  the  first  day  of  January,  the  twenty- second 
tlay  of  "February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  the 
thirtieth  day  of  May,  every  day  on  which  an  election  is  held  throughout  the  Terri- 
tory, and  every  day  appointed  by  the  President  of  the  United  States,  or  by  the 
Governor  of  this  Territory,  for  a  public  fast,  thanksgiving,  or  holiday,     (p.  813.) 

§  4750.  If  the  first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  falls  upon  a  Sunday,  the 
Monday  following  is  a  holiday.     (///.) 

2  4751.  All  other  days  than  those  mentioned  in  the  last  two  sections,  are  to  be 
deemed  business  days,  for  all  purposes.     (Id.) 

J  4752.  Whenever  any  act  of  a  similar  nature,  other  than  a  work  of  necessity,  or 
mercy,  is  appointed  by  law  or  contract  to  be  performed  upon  a  particular  day. 
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which  day  falls  upon  a  holiday,  such  act  may  be  performed  upon  the  next  business 
day,  with  the  same  effect  as  if  it  had  been  performed  upon  the  day  appointed,  (/d.) 
{  4524.  Days  of  grace  are  allowed,  unless  there  be  an  express  stipulation  to  the 
contrary,  as  follows:  i.  On  all  bills  of  exchange,  or  drafts,  payable  at  sight, 
whether  foreign  or  inland,  the  party  or  parties  upon  whom  the  same  are  drawn, 
shall  have  three  days  of  grace  after  presentation  for  payment  of  the  same ;  but 
Sundays  and  holidays  are  excluded  from  the  computation  of  the  aforesaid  days  of 
grace. 

Delaware  enacts — 

Section  i.  From  and  after  the  passage  of  this  Act,  payment  of  all  notes,  checks, 
or  other  instruments  negotiable  by  the  laws  of  this  State,  and  becoming  payable  on 
Christmas  day,  or  the  fourth  of  July  [or  the  day  recommended  by  the  Governor  of 
this  State  as  a  day  of  thanksgiving,  commonly  called  Thanksgiving  Day,  whenever 
the  same  shall  be  so  recommended],  shall  be  deemed  to  become  due  on  the  secular 
day  next  preceding  the  afore  mentioned  days  respectively ;  on  which  said  secular 
days,  demand  of  payment  may  be  made,  and  in  case  of  non-payment,  or  dishonor 
of  the  same,  protest  may  be  made  and  notice  given  in  the  same  manner  as  if  such 
note,  check,  bill  of  exchange,  or  other  instrument,  fell  due  on  the  day  of  such  de- 
mand, and  the  rights  and  liabilities  of  all  parties  concerned  therein,  shall  be  the 
same  as  in  other  cases  of  like  instruments  legally  proceeded  with;  Provided,  that 
nothing  herein  contained,  shall  be  so  construed  as  to  render  void  any  demand, 
nodce,  or  protest  made  or  given,  as  heretofore,  at  the  option  of  the  holder,  nor  shall 
the  same  be  so  construed  as  to  vary  the  rights  or  liabilities  of  the  parties  to  any  such 
instruments  heretofore  executed.  (Revd.  Laws,  p.  357,  ed.  1874;  Laws  of  1855, 
vol.  II.,  chap.  195,  as  amended  by  Laws  of  1861,  vol.  i,  chap,  14.) 

Section  i.  That  whenever  any  legal  holiday,  other  than  Sunday,  shall  fall  upon 

a  Sunday,  the  next  day  shall  be  observed  as  such  legal  holiday;  provided^  that  this 

Act  shall  not  be  construed  to  alter  or  change  any  law  or  custom  concerning  the 

payment  of  promissory  notes,  checks  or  bills  of  exchange.    (L.  of  1885,  ch.  551, 

.  P-  793.) 

The  District  of  Columbia  is  provided  with  legal  holidays, 
according  to  the  Revised  Statutes  of  the  United  States  relat- 
ing to  the  District,  as  follows  : 

Sec  993.  The  following  days,  namely :  The  first  day  of  January,  commonly 
called  New  Year's  day;  the  fourth  day  of  July;  the  twenty-fifth  day  of  December, 
commonly  called  Christmas  day ;  and  any  day  appointed  or  recommended  by  the 
President  of  the  United  States  as  a  day  of  public  fast  •r  thanksgiving,  shall  be 
holidays  within  the  District,  and  shaP,  for  all  purposes  of  presenting  for  payment 
or  acceptance,  for  the  maturity  and  protest,  and  giving  notice  of  the  dishonor  of 
bills  of  exchange,  bank  checks,  and  promissory  notes,  or  other  negotiable  or  com- 
mercial paper,  be  treated  and  considered  as  is  the  first  day  of  the  week  commonly 
called  Sunday.  And  all  notes,  drafts,  checks,  or  other  commercial  or  negotiable 
paper,  falling  due  or  maturing  on  either  of  said  holidays  shall  be  deemed  as  having 
matured  on  the  day  previous,     (p.  116). 

Act  of  January  31,  1879  (20  Stat.  L.  277),  provides :  That  section  nme  hun- 
dred and  ninety-three  of  the  Revised  Statutes  of  the  United  States,  relating  to  the 
Vol.  XXXVIIL— II 
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District  of  Columbia,  be,  and  the  same  is  amended  by  adding  to  the  days  therein 
declared  to  be  holidays  within  the  District,  the  twenty-second  day  of  February ; 
and  such  day  shall  be  a  holiday  for  all  the  purposes  mentioned  in  said  section  : 
Prcvided^  That  this  act  shall  not  apply  to  the  twenty-second  day  of  February, 
eighteen  hundred  and  seventy  nine. 

By  Joint  Resolution,  approved  April  1 6,  1880,  (21  Stat.  L.  304)  it  was  pro- 
vided: That  the  employees  of  the  Government  Printing  Office  shall  be  allowed 
the  following  legal  holidays  with  pay,  to  wit :  the  first  day  of  January-,  the  twen- 
ty-second day  of  February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  Decem- 
ber, and  such  day  as  may  be  designated  by  the  President  of  the  United  States  as 
a  day  of  public  fast  or  thanksgiving :  Provided^  That  the  said  employees  shall  be 
paid  for  these  days  only  when  the  employees  at  the  other  government  departments 
shall  be  so  paid  :  And  provided furihety  That  nothing  herein  contained  shall  au- 
thorize any  additional  payment  to  such  employees  as  receive  annual  salaries. 

The  Act  of  June  18,  1888  (25  Stat,  at  Large,  p.  185),  provides  :  That  section 
nine  hundred  and  ninety-three  of  the  Revised  Statutes  of  the  United  States  relat- 
ing to  the  District  of  Columbia,  be  and  the  same  hereby  is  amended  by  adding  to 
the  da3rs  therein  declared  to  be  holidays  within  the  said  Dbtrict,  that  day  upon 
which  the  President  of  the  United  States  is  inaugurated,  otherwise  called  inaugura- 
tion day,  and  that  such  day  shall  be  a  holiday  for  all  purposes  mentioned  in  said 
section. 

The  Act  of  August  i,  1888  (25  Stat,  at  Large  353),  provides  :  That  the  thirtieth 
day  of  May  in  each  year,  usually  called  **  Decoration  Day,'*  shall  be  and  hereby 
is  made  a  holiday  within  the  District  of  Columbia  as  fully  in  all  respects  as  are  the 
days  mentioned  in  section  nine  hundred  and  ninety-three  of  the  Revised  Statutes 
of  the  District  of  Columbia. 

Florida  enacts  (McClellan's  Dig.,  ed.  1881) — 

Sec.  4.  The  following  days,  namely :  The  first  day  of  the  week,  commonly 
called  Sunday ;  the  first  day  of  January,  commonly  called  New  Year's  day ;  the 
twenty-second  day  of  February,  known  as  Washington's  birthday ;  the  fourth  day 
of  July,  called  Independence  day ;  the  twenty-fifth  day  of  December,  known  as 
Christmas  day ;  any  general  election  day,  and  any  day  appointed  or  recommended 
by  the  Governor  of  this  State  or  the  President  of  the  United  States  as  a  day  of 
thanksgiving  or  fasting  and  prayer,  or  other  religious  observance — shall,  for  all 
purposes  whatsoever  as  regards  the  presenting  for  payment  or  acceptance,  and  of 
the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank  checks 
and  promissory  notes,  made  after  the  passage  of  this  law,  be  treated  and  con- 
sidered as  public  holidays,  and  all  such  bills,  checks  and  notes  otherwise  presen- 
table for  acceptance  or  payment  on  the  said  days,  shall  be  deemed  to  be  present- 
able for  acceptance  or  payment  on  the  secular  or  business  day  next  preceding  such 
holiday,     (p.  457) 

Sec.  5.  Whenever  the  first  day  of  January,  the  twenty -second  day  of  February, 
the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  shall  fall  on  a  Sun- 
day, the  Monday  following  shall  be  deemed  a  public  holiday  for  all  or  any  of  the 
purposes  aforesaid  :  Provided^  howciery  that  in  such  cases  all  bills  of  exchange, 
checks  and  promissory  note?,  made  after  passage  of  this  law,  which  would  other- 
wise be  presentable  for  acceptance  or  payment  on  said  Monday,  shall  be  deemed 
to  be  presentable  for  apceptance  or  payment  on  the  Saturday  preceding,  (p.  458.) 
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The  Code  of  Georgia  (ed.  1882)  provides — 

{2783.  The  following  days,  viz  :  the  first  of  January,  commonly  called  New- 
year's  day;  the  twenty -second  of  February,  known  as  Washington's  birth -day; 
ihc twenty-sixih  day  of  April,  known  as  Decoration  day;  the  fourth  day  of  July, 
called  Indq>endence  day  ;  the  twenty-fifth  day  of  December,  known  as  Christmas 
day;  and  any  day  appointed  or  recommended  by  the  Governor  of  the  State,  or  the 
President  of  the  United  States,  or  any  municipal  authority,  as  a  day  of  thanksgiv- 
ing or  fasting,  and  prayer,  or  other  religious  observances,  shall  for  all  purposes 
whatsoever,  as  regards  the  presenting  for  payment  or  acceptance,  and  of  the  pro- 
testing and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank  checks  and 
promissory  notes,  made  after  February  twenty-third,  1875,  be  treated  and  con- 
sidered as  the  first  day  of  the  week,  commonly  called  Sunday,  and  as  public  holi- 
days; and  all  such  bills,  checks,  and  notes,  otherwise  presentable  for  acceptance 
or  payment  on  said  days  shall  be  deemed  to  be  presentable  for  acceptance  or  pay- 
ment on  the  secular  day  next  preceding  such  holidays,     (p  697.) 

1 2783  (a).  WTicnevcr  the  first  day  of  January,  twenty -second  day  of  February, 
the  twenty-sixth  day  of  April,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of 
December  shall  fall  upon  Sunday,  thje  Monday  next  following  shall  be  deemed  a 
public  holiday,  and  papers  due  on  such  Sunday,  shall  be  payable  on  the  Saturday 
next  preceding,  and  papers  which  would  otherwise  be  payable  on  said  Monday, 
shall  be  payable  on  the  Tuesday  next  thereafter.  Whenever  either  of  the  days 
shall  fall  on  Saturday,  the  papers  due  on  the  Sunday  following  shall  be  payable 
on  the  above  named  Monday  next  succeeding.  Whenever  either  of  the  said  days 
shall  fall  on  Monday  the  papers  which  would  otherwise  be  payable  on  that  day 
shall  be  payable  on  the  Tuesday  next  succeeding.     (/^.) 

1 3614-  Sunda)  s  aiKl  liolidays  s^hall  in  no  case  be  included  in  the  computa- 
tion of  the  time  within  which  an  appeal  shall  be  entered  [except  that  holidays  are 
iocbded  in  the  computation  in  cases  of  appeal  from  Justices'  Courts],     (p.  923.) 

Idaho  enacts  (Revised  Stat  in  force  June  i,  1887) — 

Sic  la  Holidays  within  the  meaning  of  these  Revised  Statutes,  are  :  Every 
Sandfly,  the  first  day  of  January,  the  twenty  second  day  of  February,  the  fourth 
of  Jtdy,  the  twenty-fifth  day  of  December,  every  day  on  which  an  election  is 
held  throughout  the  Territory,  and  every  day  appointed  by  the  President  of  the 
United  Slates,  or  the  Governor  of  this  Territory,  for  a  public  fast,  thanksgiving,  or 
holiday,     (p.  62.) 

Sec  II.  The  time  within  which  any  Act  provided  by  law  is  to  be  done,  com- 
p«ed  by  excluding  the  first  day,  and  including  the  last,  unless  the  last  day  is  a 
holiday,  and  then  it  Ls  also  excluded.     (Id.) 

Sec  12.  Whenever  any  Act  of  a  secular  nature,  other  than  a  work  of  necessity 
Of  mercy,  is  appointed  by  law  or  coniract  to  be  performed  upon  a  particular  day, 
which  day  falls  upon  a  holiday,  such  Act  may  be  performed  upon  the  next  busi- 
M«  day,  wiih  the  same  elTect  as  if  it  had  been  performed  upon  the  day  ap 
pointed.    (Id) 

See.  1299.  The  last  Monday  in  April  in  each  year,  is  set  apart  for  and  hereby 
declared  to  be  a  legal  holiday  in  Idaho  Territory,  to  be  known  as  "  Arbor  IDay," 
ud  is  so  declared  for  the  purpose  of  encouraging  the  planting  and  setting  out  of 
titt&'m  said  Terrhon.     (|>.  194) 
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The  Illinois  Revised  Statutes  (ed.  1889),  provides — 

J  17.  The  following  days,  to  wit:  the  first  day  of  January,  commoDly  called 
New  Year's  Day;  the  twenty-second  day  of  February ;  the  thirtieth  day  of  May; 
the  fourth  day  of  July;  the  twenty-fifth  day  of  December,  commonly  called 
Christmas  day,  and  any  day  appointed  or  recommended  by  the  Governor  of  this 
Slate,  or  by  the  President  of  the  United  States,  as  a  day  of  fasting  or  thanksgiving, 
are  hereby  declared  to  be  legal  holidays,  and  shall,  for  all  purposes  whatsoever,  as 
regards  the  presenting  for  payment  or  acceptance,  the  maturity  and  protesting  and 
giving  notice  of  tlie  dishonor  of  bills  of  exchange,  bank  checks  and  promissory 
notes,  or  other  negotiable  or  commercial  paper  or  instruments,  be  treated  and  con- 
sidered as  is  the  first  day  of  the  week,  commonly  called  Sunday.  When  any  of 
such  holidays  fall  upon  Sunday,  the  Monday  next  following  shall  be  held  and  con- 
sidered such  holiday.  All  notes,  bills,  drafts,  checks  or  other  evidence  of  indebted- 
ness, falling  due  or  maturing  on  either  of  said  days,  shall  be  deemed  as  due  or 
maturing  on  the  day  previous,  and  when  two  or  more  of  these  days  come 
together,  or  immediately  succeeding  each  other,  then  such  instruments,  pap>er  or 
indebtedness  shall  be  deemed  as  due  or  having  matured  on  the  day  previous  to  the 
first  of  such  dajrs.     (p.  945.) 

J  22.  The  days  upon  which  the  general  state,  or  county,  or  city  election  shall 
hereafter  be  held  in  such  city,  village,  or  incorporated  town  [adopting  the  act  of 
June  19,  1885],  shall  be  holidays,  and  shall,  for  all  purposes  whatever,  as  regards 
the  presenting  for  payment  or  acceptance,  and  of  the  protesting  and  giving  notice 
of  the  dishonor  of  bills  of  exchange,  bank  checks,  and  promissory  notes,  and  as 
regards  days  of  grace  ujwn  commercial  jMiper,  be  treated  and  considered  as  is 
the  first  day  of  the  week,  commonly  called  Sunday,     (p.  638.) 

J  I.  That  the  Governor  shall  annually  in  the  spring,  designate  by  official  pro- 
clamation, a  day  to  be  designated  as  "  Arbor  Day,*'  to  be  observed  throughout  the 
State  as  a  day  for  planting  trees,  shrubs  and  vines,  about  the  homes  and  along 
highways,  and  about  public  grounds  within  this  state,  thus  contributing  to  the 
wealth,  comforts  and  attractions  of  our  State,     (p.  133.) 

Indiana  provides  (Elliott's  Supp.,  1889) — 

Sec.  66.  All  election  days  shall  be  legal  holidays  throughout  the  district  or 
municipality  in  which  the  election  is  held.     (p.  451 ;  Act  of  March  6,  1889.) 

Sec.  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Indiana,  That 
the  above  cited  Act  be  amended  to  read  as  follows:  The  following  dates, 
to  wit :  The  first  day  of  the  week,  commonly  called  Sunday ;  the  first  day  of  Jan- 
uary, commonly  called  New  Year's  day ;  the  fourth  day  of  July ;  the  twenty-fifth 
day  of  December,  commonly  called  Christmas  day,  and  any  day  appointed  or 
recommended  by  the  President  of  the  United  Stales  or  the  Governor  of  the  State 
of  Indiana,  as  a  day  of  public  fast  or  thanksgiving;  the  twenty -second  day  of  Feb- 
ruary, commonly  called  Washington's  birthday ;  and  the  thirtieth  day  of  May, 
commonly  called  Memorial  day ;  the  day  of  a  general,  national,  or  State  election, 
shall  be  holidays  within  the  State  of  Indiana,  for  all  purposes  of  presenting  for  pay- 
ment or  acceptance  for  the  maturity  and  protest,  and  giving  notice  of  dishonor  of 
bills  of  exchange,  bank  checks,  promissory  notes,  or  other  negotiable  or  commer- 
cial paper,  falling  due  or  maturing  on  either  of  said  holidays,  shall  be  deemed 
as  having  matured  on  the  day  previous,  and  when  any  of  said  holidays  come  on 
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Monday,  all  bills  of  cxcl)anj;e,  bank  cliccxs,  promissory  notes,  or  other  negotiable 
or  commercial  paper  maturing  thereon  shall  be  deemed  as  having  matured  on 
Satm-day  previous,  and  when  the  legal  holiday  comes  on  Sunday,  the  day  follow- 
ing shall  be  the  hohday.     (p.  5S0;  Act  of  March  5,  1S89.) 

The  Iowa  Revised  Code  (ed.  1888)  provides — 

Sec,  2094.  The  first  day  of  the  week,  called  Simday ;  the  first  day  of  January ; 
the  thirtieth  day  of  May ;  tlie  fourth  day  of  July ;  the  twenty-fifth  day  of  Decem- 
ber ;  and  any  day  appointed  or  recommended  by  the  Governor  of  this  State,  or  by 
the  President  of  the  United  States,  as  a  day  of  fasting  or  thanksgiving,  shall  be  re- 
garded as  holidays  for  all  purposes  relating  to  the  presenting  for  payment  or 
acceptance,  and  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  ex- 
change, bank  checks,  and  promissory  notes ;  and  any  bank  or  mercantile  paper 
falling  due  on  any  of  the  days  above  named,  shall  be  considered  due  on  the  pre- 
ceding day.     (p.  771.) 

Sec  2626.  No  member  of  the  General  Assembly  shall  be  held  to  appear  or 
answer  any  civil  action  or  special  proceeding,  in  any  court  of  record,  or  inferior 
court,  while  such  General  Assembly  b  in  session,  nor  shall  any  person  be  so  held 
to  answer  or  appear  in  any  such  court,  on  the  first  day  of  January,  the  fourth  day 
of  July,  the  twenty -fifth  dayof  December,  or  on  any  day  of  thanksgiving  appointed 
by  the  President  of  the  United  States  or  by  the  Governor  of  this  State,     (p.  910.) 

Sec  3722.  Reasonable  notice  of  the  name  of  a  witness  and  the  time  and  place 
when  the  same  will  be  taken,  must  be  given  to  the  opposite  party ;  but  if  notices 
are  given  in  the  same  case  by  the  same  party,  and  of  the  taking  of  depositions  at 
different  places  upon  the  same  day,  they  shall  be  invalid ;  and  no  party  shall  be 
required  to  take  depositions  on  the  day  of  the  general  election,  or  on  the  fourth 
dayof  July.     (p.  1 198.) 

Kansas  enacts  (Comp.  Laws  of  1885) — 

(571)  Sec  5.  Whenever  the  third  day  of  grace  falls  u{X)n  Sunday,  the  fourth 
day  of  July,  the  twenty-fifth  day  of  December,  the  first  day  of  January,  or  upon 
any  day  appointed  by  the  President  of  the  United  States,  or  [the  Governor  of] 
this  State,  for  a  day  of  public  fast  or  thanksgiving,  the  next  preceding  business 
day  shall  be  deemed  the  last  day  of  grace,     (p.  125.) 

And  the  Kansas*  laws  of  1886  (ch.  125)  provide — 

Section  i.  That  the  thirtieth  day  of  May  of  each  year  shall  be  and  the  same 
is  hereby  declared  to  be  a  legal  holiday,     (p.  168.) 

The  General  Statutes  of  Kentucky  (chap.  5 1 ,  p.  7 14,  ed.  1 887), 
as  amended  by  Act  of  April  2,  1888,  provide — 

{  I.  The  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the  fourth  day 
of  Ju!y,  the  twenty-fifih  day  of  December,  of  each  year,  and  all  days  appointed  by 
the  President  of  the  United  States,  or  by  the  Governor  of  this  Commonwealth,  as 
days  of  fasting  or  thanksgiving,  are  declared  holidays,  on  which  all  the  public 
offices  of  this  Commonwealth  may  be  closed ;  and  shall  be  treated  and  considered 
as  S;n  by,  or  the  Christian  Sabbath,  for  all  purp.-)ses  regarding  the  presenting  for 
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payment,  or  acceptance,  and  of  protesting  for,  and  giving  notice  of  dishonor  of 
bills  of  exchange,  bank  checks,  and  promissory  notes,  placed  by  law  on  the  foot- 
ing of  bills  of  exchange. 

2  2.  If  any  of  these  days,  named  as  holidays,  shall  occur  on  Sunday,  the  next 
day  thereafter  shall  be  observed  as  [  a  ]  holiday ;  but  bills  of  exchange,  or  other 
paper,  may  be  presented  for  payment  or  acceptance,  on  the  Saturday  preceding 
such  holiday,  and  proceeded  on  accordingly. 

Louisiana  establishes  legal  holidays  by  the  following 
laws — 

Art.  207.  No  citation  can  issue,  no  demand  can  l^e  made,  no  proceeding  had, 
nor  suits  instituted  on  Sundays,  on  the  Fourth  of  July,  on  the  first  or  eighth  of 
January,  on  the  twenty-fifth  of  December,  twenty-second  of  February,  or  on 
Good  Fiiday;  nor  shall  any  arrest  be  made  after  sunset,  on  any  individual,  in  his 
domicile.    (Code  of  Practice,  ed.  1875,  p.  77.) 

Am  Act  making  Shrove  Tuesday,  or  Mardi  Gras,  a  legal  holiday. 

Section  i.  Be  it  enacted,  etc..  That  the  day  known  as  Shrove  Tuesday,  or 
Mardi  Gras,  be  and  is  hereby  declared  a  legal  holiday  throughout  the  State  of 
Louisiana.     (Approved,  Apl.  23,  1872,  Laws,  p.  95.) 

An  Act  to  amend,  etc. 

Section  i.  Be  it  enacted ,  etc..  That  Section  six  of  an  Act  entitled  "An  Act 
relative  to  bills  of  exchange  and  promissory  notes,"  approved  March  ninth,  1855, 
be  amended  and  re-enacted  so  as  to  read  as  follows : — 

That  the  following  shall  be  considered  as  days  of  public  rest  in  the  State* 
namely :  The  first  day  of  January,  the  eighth  of  January,  the  twenty-second  of 
February,  Fourth  of  July,  twenty-fifth  of  December,  twelfth  of  February,  Sunda3rs 
and  Good  Fridays,  and  all  promissory  notes  and  bills  of  exchange  shall  be  due 
and  payable  the  day  following  the  third,  or  last  day  of  grace,  if  the  third,  or  last 
day  of  grace  be  a  Sunday  or  legal  holiday,  as  herein  provided ;  and  should  the 
day  succeeding  the  last,  or  third  day  of  grace  also  be  a  Sunday  or  legal  holiday, 
then  promissory  notes  and  bills  of  exchange  shall  be  payable  on  the  following 
day,  not  a  Sunday  or  legal  holiday;  and  in  computing  the  delay  allowed  for  giving 
notice  of  non-acceptance  or  non-payment  of  a  bill  of  exchange  or  promissory 
note,  the  days  of  public  rest  shall  not  be  counted,  and  if  the  day  or  two  days  next 
succeeding  the  protest  for  non-acceptance  or  non-payment  shall  be  days  of  public 
rest,  then  the  day  following  shall  be  computed  as  the  first  day  after  the  protest. 
(Approved  March  16,  1870,  Laws,  p.  98.) 

Maine  provides  (Rev.  Stat.,  ed.  1884) — 

Sec.  9.  On  any  promissory  note,  inland  bill  of  exchange,  diaft,  or  order,  for 
the  payment  of  money,  payable  in  this  State  at  a  future  day,  or  at  sight,  and  not 
on  demand,  a  grace  of  three  days  is  allowed.  If  the  third  day  is  Sunday,  a  day  of 
public  fast  or  thanksgiving,  appointed  by  the  Governor  and  Council,  the  first  day 
of  January,  the  twenty-second  day  of  Februarj',  the  thiitieth  day  of  May,  the  fourth 
day  of  July,  or  Christmas  day,  two  days  are  allowed.  If  the  first  day  of  January, 
the  twenly-second  day  of  February,  the  thirtieth  day  of  May,  the  fourth  day  of 
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July,  or  Christmas,  is  Monday,  and  it  is  the  third  day  of  grace,  or  is  Saturday,  and 
the  following  Sunday  is  the  third  day  of  grace,  or  is  Sunday  and  it  is  the  second 
day  of  grace,  four  days  are  allowed.     (Chap.  32,  p.  334.) 

Sec.  48.  No  court  shall  be  held  on  Sunday,  on  any  day  designated  for  the 
annual  fast  or  thanksgiving,  or  for  the  choice  of  Presidential  electors,  the  thirtieth 
of  May,  fourth  of  July,  the  day  of  the  Slate  eleciion,  or  on  Christmas  day;  and 
when  the  time  fixed  for  a  term  of  said  court  falls  on  either  of  said  days,  it  shall 
siand  adjourned  until  the  next  day,  which  shall  be  deemed  the  first  day  of  the 
term  for  all  purposes.     (Chap.  77,  p.  637.) 

Sec.  79.  No  person  shall  be  arrested,  in  a  civil  action,  on  mesne  process,  or 
execution,  or  on  a  warrant  for  taxes,  on  the  day  of  annual  fast,  or  thanksgiving, 
the  thirtieth  of  May,  the  fourth  of  July,  or  Christmas;  and,  on  the  day  of  any  mili- 
tary training,  inspection,  review,  or  election,  no  officer  or  soldier,  required  by  law 
lo  attend  the  same,  shall  be  arrested  on  any  such  process.     (Chap.  8i,  p.  687.) 

Sec  80.  No  elector  shall  be  arrested,  except  for  treason,  felony,  or  breach  of 
the  peace,  on  the  days  of  election  of  the  United  States,  State,  or  town  officers,  (id.) 

Maryland  ordains  (Act  of  February  17,  1882,  Laws,  pp.  59- 
60),  by— 

An  Act  to  designate  the  holida3rs  to  be  observed  in  the  acceptance  and  payment 
of  bills  of  exchange,  bank  checks,  drafts  and  promissory  notes. 

Section  i.  Be  it  enacted ,  etc..  That  the  following  days  in  each  and  every  year, 
viz. ;  The  first  day  of  January,  commonly  called  New  Year's  day ;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday ;  the  fourth  day  of  July, 
called  Independence  Day ;  the  twenty-fifih  day  of  December,  known  as  Christmas 
Day;  Good  Friday;  and  all  days  of  general  and  Congressional  elections  through- 
out the  State ;  and  all  special  days  that  may  be  appointed  or  recommended  by  the 
Governor  of  this  State,  or  by  the  President  of  the  United  States,  as  days  of  thanks- 
giving or  fasting  and  prayer,  or  other  religious  observance,  or  for  the  general  cessa- 
tion of  business,  shall  be  regarded  as  legal  holida3rs;  and  shall  be  duly  observed  as 
such,  and  shall  for  all  purposes  whatsoever,  as  regards  the  presenting  for  payment 
or  acceptance,  and  of  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of 
exchange,  bank  checks,  drafts  and  promissory  notes,  be  treated  and  considered  as 
the  first  day  of  the  week,  commonly  called  Sunday ;  and  all  such  bills,  checks, 
drafts  and  notes  presentable  for  acceptance  or  payment  on  these  said  days  shall 
be  deemed  to  be  presentable  for  acceptance  or  payment  on  the  secular  or  business 
day  next  preceding  such  holiday. 

Sec.  2.  Be  it  enacted^  That  whenever  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of  Decem- 
ber shall,  either  of  them,  occur  on  Sunday,  the  Monday  next  following  shall  be 
deemed  and  shall  be  treated  as  a  public  holiday  for  all  or  any  of  the  purposes 
aforesaid  ;  provided,  however,  that  in  such  case  all  bills  of  exchange,  bank  checks, 
drafts  and  promissory  notes,  which  would  otherwise  be  presentable  for  acceptance 
or  for  payment  on  either  of  the  Mondays  so  observed  as  a  holiday,  shall  be  deemed 
to  be  presentable  for  acceptance  or  for  payment  on  the  Saturday  next  preceding 
such  holiday,  and  such  Mondays  so  observed  shall  for  all  purposes  whatever,  as  re- 
ijards  the  presenting  for  payment  or  acceptance,  and  of  the  protesting  and  giving 
Tiotice  of  the  dishonor  of  bills  of  exchange,  bank  checks,  drafts  and  promissory 
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notes,  be  also  treated  and  considered  as  the  first  day  of  the  week,  commonly 
called  Sxmday. 

Massachusetts  (Public  Stat.,  ed.  1882)  enacts — 

Sec.  34.  The  general  court  [*.  e.  the  Legislative  body,]  shall  hold  no  ses- 
sion for  the  transaction  of  ordinary  business  on  Thanksgiving,  Fast  or  Christmas 
day,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the  fourth 
day  of  July,  nor  on  the  following  day  when  eiiher  of  the  three  days  last  men- 
tioned occurs  on  Sunday,  and  the  public  offices  shall  be  closed  on  said  days. 
(Chap.  2,  p.  57.) 

Sec.  8.  Bills  of  exchange,  drafts,  promissory  notes,  and  contracts,  due  and 
payable  or  to  be  performed  on  a  Sunday,  on  a  Fast  or  Thanksgiving  day  appointed 
or  recommended  by  the  Governor  of  the  Commonwealth,  or  by  the  President  of 
the  United  States,  on  Christmas  day,  on  the  twenty-second  day  of  February,  on 
the  thirtieth  day  of  May,  on  the  fourth  day  of  July,  or  on  the  following  day  when 
either  of  the  three  days  last  mentioned  occurs  on  a  Sunday,  shall  be  payable  or 
performable  upon  the  business  day  preceding  said  days ;  and,  in  case  of  non- 
payment or  non-fulfilment,  may  be  noted  or  protested  upon  such  preceding  day ; 
but  the  holder  or  holders  of  such  obligations  need  not  give  notice  of  the  dis- 
honor, non-payment,  or  non-fulfilment  thereof  until  the  business  day  next  fol- 
lowing the  days  above  specified.     (Chap.  77,  p.  427.) 

Sec.  4.  Courts  shall  not  be  opened  on  "Sunday,  Thanksgiving,  Fast  or 
Christmas  day,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  or  the  following  day  when  either  of  the  three  days  just  men- 
tioned occurs  on  Sunday,  unless  for  the  purpose  of  entering  or  continuing  cases, 
instructing  or  discharg^ing  a  jury,  receiving  a  verdict  or  adjourning;  but  this  sec- 
tion shall  not  prevent  the  exercise  of  the  jurisdiction  of  any  magistrate  in  criminal 
cases  to  preserve  the  peace  or  arrest  offenders.     (Chap.  160,  p.  918.) 

An  Act  relating  to  sessions  of  Probate  Courts,  which  occur  on  legal  holidays  or 
on  the  day  of  the  National  or  State  election. 

Section  i.  Whenever  a  regular  term  of  any  Probate  Court  shall  occur  on  a 
legal  holiday  or  on  the  day  of  any  National  or  Stale  election,  said  probate  court 
shall  be  held  on  the  next  secular  day  thereafter ;  and  all  notices,  citations,  orders, 
and  other  papers  whicli  are  made  returnable  to  said  regular  term  shall  be  hel  1 
and  deemed  returnable  to  said  next  secular  day,  and  the  proceedings  thereon  shall 
be  held  and  deemed  to  be  of  the  same  force  and  validity  as  if  said  notices, 
citations,  orders,  and  other  papers  had  been  made  returnable  to  said  next  secular 
day.     (Acts  of  1884.     Chap.  141,  p.  121.) 

An  Act  to  make  the  first  Monday  of  September  known  as  Labor's  Day  a  legal 
holiday. 

Section  i.  The  first  Monday  of  September  in  each  year,  being  the  day  cele- 
brated and  known  as  Labor's  Holiday,  is  hereby  made  a  legal  public  holiday,  t*> 
all  intents  and  purposes,  in  the  same  manner  as  Thanksgiving,  Fast  and  Christ- 
mas dajrs,  the  twenty-second  of  February,  the  thirtieth  day  of  May  and  the  fourth 
day  of  July,  are  now  by  law  made  public  holida3rs.     (Act  of  1887.    Chap.  263,  p. 

893) 

An  Act  to  prohibit  the  sale  of  intoxicating  liquor,  on  Fast  Day,  Memorial  Day, 
Thanksgiving  Day  and  Christmas  Day. 
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Section  i.  Any  common  victualler,  having  a  license  to  sell  intoxicating  liquors 
under  either  of  the  first  three  classes  of  section  ten  of  chapter  one  hundred  of  the 
Public  Statutes,  who  shall  sell,  give  away  or  deliver,  on  the  licensed  premises,  any 
of  such  liquors  on  Fast  day,  or  on  the  thirtieth  day  of  May,  commonly  called 
Memorial  day,  or  Thanksgiving  day,  or  on  the  twenty-fifih  day  of  December,  com- 
monly called  Christmas  day,  or  on  the  twenty-sixth  day  of  December  when  the 
said  Christmas  day  falls  upon  Sunday,  shall  be  liable  to  the  penalty  prescribed  in 
section  eighteen  of  chapter  one  hundred  of  the  Public  Statutes  or  in  acts  in  amend- 
ment thereof.     (Acts  of  1888,  ch.  254,  p.  206.) 

Section  2.  Any  innkeei:)er  having  a  license  to  sell  intoxicating  liquors,  who 
shall,  on  either  of  the  days  named  in  the  first  section  of  this  Act,  sell,  give  away  or 
deliver,  in  his  inn,  any  intoxicating  liquors,  except  to  bona  fide  guests  or  travellers 
sojourning  at  his  inn,  shall  be  liable  to  the  penalty  above  prescribed,     (id.) 

Michigan  (Howell's  Compiled  Stat,  ed.  1882)  enacts — 

{  1 591.  That  the  following  days,  viz. :  The  first  day  of  January,  commonly 
called  New  Year's  day ;  the  twenty-second  day  of  Februar)-,  commonly  called 
Washington's  birthday ;  the  fourth  of  July ;  the  twenty-fifth  day  of  December,  com- 
monly called  Christmas  day;  the  thii^tieth  day  of  May,  commonly  called  decora- 
tion day,  and  any  day  appointed  or  recommended  by  the  Governor  of  this  State,  or 
the  President  of  the  United  States,  as  a  day  of  fasting  and  prayer  or  thanksgiving, 
shall,  for  the  purposes  of  presenting  for  payment  or  acceptance,  and  of  protesting 
notice  of  the  dishonor  of  bills  of  exchange,  bank  checks,  and  promissory  notes» 
made  after  this  Act  shall  take  effect,  also  for  the  holding  of  courts,  be  treated  and 
considered  as  the  first  day  of  the  week,  commonly  called  Sunday.  Proruidedy  that 
in  case  any  of  the  holidays  shall  fall  upon  a  Sunday,  then  the  Monday  following 
shall  be  considered  as  the  said  holiday.  Provided  aiso,  that  in  case  the  return  or 
adjourn  djay  in  any  suit,  matter,  or  hearing  before  any  court  ofiicer,  referee  or 
arbitrators  shall  come  on  any  of  the  days  first  above  named  except  Sunday,  such 
suit,  matter  or  proceeding,  commenced  or  adjourned  as  aforesaid,  shall  not,  by 
reason  of  coming  on  any  of  such  days  except  Sunday,  abate,  but  the  same  shall 
stand  continued  on  the  next  succeeding  day,  at  the  same  time  and  place,  unless 
the  next  day  shall  be  the  first  day  of  the  week,  or  a  holiday,  in  which  case  the 
same  shall  stand  continued  to  the  day  next  succeeding  said  first  day  of  the  week 
or  holiday,  at  the  same  time  and  place  :  Provided  further,  that  whenever  the  first 
day  of  the  general  term  of  any  circuit  court,  as  fixed  by  the  order  of  a  circuit  judge, 
shall  fall  upon  either  of  the  days  first  above  named,  or  whenever  any  circuit  court 
shall  be  adjourned  to  any  of  the  days  first  above  named,  such  court  may  be 
adjourned  to  the  next  succeeding  secular  day.  Provided  further  ^  that  nothing  in 
this  section  shall  make  invalid  a  presentation,  demand,  or  notice  of  dishonor  of 
commercial  paper  on  any  such  holiday,  other  than  Sunday,  in  cases  where  the 
same  shall  not  have  been  presented  on  the  secular  day  next  preceding  such  holi- 
day,    (p.  455) 

2  2274.  All  saloons,  restaurants,  bars,  in  taverns  or  elsewhere,  and  all  other 
places  where  any  of  the  liquors  mentioned  in  sections  one  and  two  of  this  Act  \i.e, 
spirituous,  malt,  brewed,  fermented,  or  vinotis  liquors,  or  any  beverage  containing 
the  same]  are  or  may  be  sold,  or  kept  for  sale,  either  at  wholesale  or  retail,  shall 
be  closed  on  the  first  day  of  the  week,  commonly  called  Sunday,  on  all  ele^ti.>u 
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days,  on  all  legal  holidays,  and  until  seven  o'clock  of  the  following  morning,  and 
on  each  week-day  night  from  and  after  the  hour  of  nine  o'clock,  until  seven 
o'clock  of  the  morning  of  the  succeeding  day.  The  word  "  closed'*  in  this  section 
shall  be  construed  to  apply  to  the  back  door  as  well  as  to  the  front  door.  And  in 
prosecutions  under  this  section,  it  shall  not  be  necessary  to  prove  that  any  liquor 
was  sold :  Provided  that  in  all  cities  and  incorporated  villages,  the  common  coun- 
cil may,  by  ordinance,  allow  the  saloons  and  other  places  where  said  liquor  shall 
be  sold,  to  remain  open  not  later  than  ten  o'clock  on  any  such  week-day  night, 
(p.  598.) 

Concurrent  Resolution,  Resolved  {ikit.  House  concurring),  That  the  Gov- 
ernor is  hereby  requested  to  call  the  attention  of  the  people  of  this  State  to  the 
importance  of  planting  trees  for  ornament  and  shade,  by  naming  a  day  upon 
which  this  work  shall  be  given  special  attention,  to  be  known  as  "  Arbor  Day." 
(Approved  March  26,  1885,  Laws,  p.  378.) 

The  General  Statutes  of  Minnesota  provide — 

"  2  I.  That  the  twenty- second  day  of  February,  the  anniversary  of  the  birthday 
of  Washington,  and  the  thirtieth  day  of  May,  known  as  "  Memorial  Day,**  shall  be 
observed  in  this  State  as  a  national  holiday  each  and  every  year  hereafter;  that 
no  public  business,  except  in  case  of  necessity,  shall  be  transacted  on  that  day; 
and  that  no  civil  process  shall  be  served  on  that  day.'*  (Chap.  124,  vol.  I,  ed, 
1878,  p.  1009,  as  amended  by  Act  of  April  24,  1889,  Laws,  p.  203.) 

"  \  2.  He  [the  Governor]  shall,  by  proclamation,  set  apart  one  day  in  each 
year  as  a  day  of  solemn  and  public  thanksgiving  to  Almighty  God  for  bis  blessings  to 
us  as  a  State  and  nation;  and  no  business  shall  be  transacted  on  that  day  at  any 
of  the  departments  of  State.'*     (Chap.  6,  vol.  I,  ed.  1878,  p.  85.) 

"  §  10.  Bills  of  exchange,  drafts,  promissory  notes  and  contracts,  due  or  payable, 
or  to  be  executed  on  Sunday,  Thanksgiving  day.  Good  Friday,  Christmas  day,  New 
Year's  day,  the  twenty-second  day  of  February,  the  Fourth  of  July,  or  on  the  fol- 
lowing day,  when  either  of  the  four  days  last  mentioned  occurs  on  Sunday,  shall  be 
payal)le  or  performable  upon  the  business  day  next  preceding  said  days;  and  in 
case  of  non-payment  or  non-fulfilment,  shall  be  noted  and  protested  upon  such 
preceding  day ;  but  notice  of  the  dishonor,  non-payment  or  non-fulfilment  need 
not  be  given  until  the  business  day  next  following  the  days  above  specified."  (Chap. 
23,  vol.  I,  ed.  1878,  p.  316.) 

"  §  31  a.  In  any  contract  between  any  teacher  and  board  of  trustees,  or  board 
of  education,  a  school  month  shall  be  construed  and  taken  to  be  twenty  days,  or 
four  weeks  of  five  school  days  each ;  and  no  teacher  shall  be  required  to  teach 
school  on  Christmas  day,  the  first  day  of  January,  the  Fourth  of  July,  Memorial 
day,  or  the  day  appointed  by  the  President  of  the  United  States  or  the  Governor  of 
the  State,  as  a  day  of  thanksgiving;  and  no  deduction  from  the  teacher's  time  or 
wages  shall  be  made  by  reason  cf  the  fact  th'at  a  school  day  happens  to  be  one  of 
the  days  referred  to  in  this  section ;  and  any  contract  made  in  violation  of  this  sec- 
lion  shall  have  no  force  or  effect  as  against  the  teacher.'*  (Act  March  5,  1887,  c. 
122,  J  1 :  2  Gen.  Stat.,  ed.  1888,  p.  439.) 

"  J  31  ^.  In  reckoning  attendance,  the  standing  of  no  scholar  shall  be  affected 
by  reason  of  non-attendance  upon  any  of  t  he  days  named  in  section  one  of  this  act 
whenever  they  occur  within  the  school  term,  the  same  as  if  the  school  had  been 
beld  ai:d  all  had  been  present."     (Id.  J  2.) 
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The  Revised  Code  of  Mississippi  (ed.  1 880),  provides — 

J 1 132.  When  the  day  on  which  any  bill  of  exchange  or  promissory  note  should 
be  presented  for  acceptance  or  payment  according  to  its  terms,  shall  be  a  Sunday, 
New  Year's  day,  Fomth  of  July,  or  Christmas  day,  it  shall  be  presentable  on  such 
day  next  before  the  day  on  which  by  its  terms  it  is  presentable,  as  shall  not  be  one 
of  the  days  herein  specified,     (p.  332.) 

The  Revised  Statutes  of  Missouri  (ed.  1889),  provide — 

Sec  737.  The  following  days,  namely  :  The  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  any  general  State  election  day,  any 
thanksgiving  day  appointed  by  the  Governor  of  this  State,  or  by  the  President  of  the 
United  States,  and  the  twenty-fifth  day  of  December,  are  hereby  declared  and  es- 
tablished public  holidays,  and  when  any  such  holiday  falls  upon  Sunday,  the  Mon- 
day next  following  shall  be  considered  such  holiday.  For  all  purposes  whatsoever, 
as  regards  the  presenting  for  payment  or  acceptance,  and  of  presenting  and  giving 
notice  of  the  dishonor  of  bills  of  exchange,  bonds,  promissory  notes  or  other 
mercantile  paper,  such  holidays  shall  be  treated  and  considered  the  same  as  the 
first  day  of  the  week,  commonly  called  Sunday,  and  all  bills  of  exchange,  bonds, 
promissory  notes,  or  other  mercantile  paper  falling  due  on  such  holiday  or  Sun- 
day, shall  be  considered  as  falling  due  on  the  next  succeeding  day,  unless  such 
succeeding  day  be  a  holiday,  or  Sunday,  in  such  case  it  shall  be  considered  as 
falling  due  the  day  previous.     (Vol.  I,  ch.  18,  p.  257.) 

Sec  8952.  No  person,  on  Sunday,  on  the  fourth  day  of  July,  on  the  first  day  of 
January,  or  any  general  State  election  day,  on  any  thanksgiving  day  appointed 
by  the  Governor  of  this  State  or  the  President  of  the  United  States,  or  on  the 
twenty-fifth  day  of  December,  and  the  twenty-second  day  of  February,  shall  serve 
or  execute  any  writ,  process,  warrant,  order  or  judgment,  except  in  criminal  cases, 
or  for  a  breach  of  the  peace,  or  when  the  defendant  is  about  leaving  the  county, 
or  in  any  case  of  attachment  when  the  debtor  is  about  fraudulently  to  secrete  or 
remove  his  effects;  and  the  service  of  every  such  writ,  process,  warrant,  order  or 
judgment,  shall  be  void,  and  the  person  serving,  or  executing  the  same  shall  be  as 
liable  to  the  suit  of  the  party  aggrieved  as  if  he  had  done  the  same  without  any 
writ,  process,  warrant,  order  or  judgment.     (Vol.  2,  ch.  175,  p.  2065.) 

Sec  525.  *  *  *  'WTicre  the  affidavit  /or  an  attachment  states  that  the 
plaintiff  will  lose  his  claim  unless  the  writ  of  attachment  issues,  and  be  served,  on 
Sunday,  or  on  any  legal  holiday,  the  writ  may  be  issued  and  served  on  that  day. 
(p.  220.) 

The  Code  of  Civil  Procedure  of  Montana  provides  (Comp. 
Stat,ed.  1888)— 

Sec.  531.  No  court  shall  be  opened,  nor  shall  any  judicial  business  be  trans- 
acted on  Sunday,  New  Year's  day.  Fourth  of  July,  Christmas  day,  Washington's 
birthday.  Thanksgiving  day,  or  on  a  general  election,  except  for  the  following 
purposes :  First.  To  give,  upon  their  request,  instructions  to  a  jury  then  deliber- 
ating on  their  verdict.  Second,  To  receive  a  verdict  or  discharge  a  jury.  Third. 
For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or  in  a  pro- 
ceeding of  a  criminal  nature.  Fourth.  When  it  shall  apf>ear  by  the  affidavit  of 
the  plaintiff,  or  some  one  in  his  behalf,  in  cases  for  the  recovery  of  specific  personal 
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property,  that  the  defendant  is  about  to  conceal,  dispose  of,  or  remove  such  pro- 
perty out  of  the  jurisdiction  of  the  court,  an  order  for  taking  possession  of  the  same 
may  be  issued  on  any  day.  Fifth.  When  an  application  for  a  writ  of  attachment 
is  made,  and  it  shall  appear  by  the  affidavit  of  the  plaintiff,  or  some  one  in  his  be- 
half, that  the  defendant  is  about  to  dispose  of,  conceal,  or  move  property  subject  to 
execution  or  attachment,  out  of  the  jurisdiction  of  the  court,  a  writ  of  attachment 
may  be  issued  on  any  day.     (p.  199.) 

WTien  the  day  fixed  for  the  opening  of  a  court  shall  fall  on  any  of  the  days 
mentioned  in  this  section,  the  court  shall  stand  adjourned  until  the  next  succeed- 
ing day.     (p.  200.) 

The  General  Laws  of  Montana  provide  (Comp.  Stat.,  ed. 
1888)— 

Sec.  158.  Bills  of  exchange  and  promissory  notes  falling  due  on  Sunday,  the 
fourth  day  of  July,  Christmas,  or  any  day  set  apart  by  the  President  of  the  United 
States,  or  the  Governor  of  this  Territory,  as  a  day  of  public  fasting  or  thanksgiving, 
shall  be  deemed  to  fall  due  on  the  previous  day ;  and  may  be  prosecuted  and 
protested  accordingly,     (p.  636.) 

Nebraska  compiled  Statutes  (cd.  1889)  provide — 

Sec  38.  No  court  can  be  opened,  nor  can  any  judicial  business  be  transacted  on 
Sunday,  or  on  any  legal  holiday,  except :  First — To  give  instructions  to  a  jury  then 
deliberating  on  their  verdict.  Second — To  receive  a  verdict,  or  discharge  a  jury. 
Third — To  exercise  the  powers  of  a  single  magistrate  in  a  criminal  proceeding. 
Fourth — To  grant  or  refuse  a  temporary  injunction  or  restraining  order.  (Act  of 
March  21, 1889,  Laws  p.  379-380.) 

Sec.  8.*  That  the  following  days,  to  wit :  the  first  day  of  January,  February 
twenty-second,  and  the  twenty-second  of  April,  which  shall  be  known  a$  **  Arbor 
Day,"  the  twenly-fifth  day  of  December,  the  thirtieth  day  of  May  and  July  fourth, 
and  any  day  appointed,  or  recommended  by  the  Governor  of  this  State,  or  the 
President  of  the  United  States,  as  a  day  of  fas*,  or  thanksgiving,  and  when  any 
one  of  these  days  shall  occur  on  Sunday,  then  the  Monday  following,  shall,  for  all 
purposes  whatsoever,  as  regards  the  presenting  for  payment  or  acceptance,  and 
the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank  checks, 
or  promissory  notes,  made  afier  the  passage  of  this  Act,  be  deemed  public  holidays, 
and  be  treated  and  considered  as  is  the  first  day  of  the  week,  commonly  called 
Sunday.  Prcwidcdy  That  when  any  one  of  these  days  shall  occur  on  Monday,  any 
bill  of  exchange,  bank  check,  or  promissory  note,  made  afler  the  passage  of  thii» 
Act,  which  but  for  this  Act  would  fall  due  and  W  payable  on  such  Monday,  shall 
become  due  and  payable  on  the  day  thereafter.     (Ch.  41,  p.  523.) 

Sec.  9.  The  first  Monday  in  the  month  of  September  in  each  year,  shall  here- 
after be  known  as  "  Labor  Day,'*  and  shall  be  deemed  a  public  holiday,  in  like 
manner  and  to  the  same  extent  as  the  holidays  provided  for  in  Section  8  of  Chap- 
ter 41  of  the  Compiled  Sututes  of  1 887.    (Id.  Act  of  March  29, 1889,  Laws  p.  579.) 

Nevada  (Gen.  Stat.,  ed.  1885)  enacts — 

2469.  Sec  50.  No  court  shall  be  open,  nor  shall  any  judicial  business  be 
transacted  on  Sunday,  on  New  Year's  day,on  Washington's  Birthday ,on  the  thirtieth 
of  May,  commonly  known  as  Memorial  day,  on  the  Fourth  of  July,  on  Thanks- 
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gnring  Day,  on  Christmas  Day,  or  any  day  on  which  the  general  election  is  held, 
cxcqX  for  the  following  purposes  :  First — To  give  upon  their  request,  instructions 
to  t  jury  then  deliberating  on  their  verdict.  Second — To  receive  a  verdict  or  dis- 
charge a  jury.  Third — For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature.  Fourth — For  the  issue  of 
a  vrit  of  attachment,  which  writ  may  be  issued  en  each  and  all  of  the  days  above 
eonmerated,  upon  the  plaintiff,  or  some  person  in  his  behalf,  setting  forth  in  the 
*&davil  required  by  law  for  obtaining  said  writ,  the  additional  averment,  as  follows : 
1  hat  the  affiant  has  good  reason  to  believe,  and  does  believe,  that  it  will  be  too 
late  for  the  purpose  of  acquiring  a  lien  by  said  writ,  to  wait  till  a  subsequent  day  for 
the  issuance  of  the  same.  And  all  proceedings  instituted  and  writs  Issued  and 
ofiida]  acts  done  on  any  of  the  days  above  specified,  under  and  by  virtue  of  this 
scdioo,  shall  have  all  the  validity,  force  and  effect  of  proceedings  commenced  on 
other  days,  whether  a  lien  be  obtained  or  a  levy  made  under  and  by  virtue  of  said 
writ    (p.  655.) 

4S79.  Section  I.  The  following  days,  namely  :  The  first  day  of  January, 
^'aslibgton's  birthday,  or  fin:  Lwciuv-r^econd  day  of  February,  the  fourth  day  of 
Jaly,  thanksgiving  day  on  the  proclamation  of  the  Governor,  the  twenty  fifth  day 
of  December,  commonly  called  Christmas  day,  shall  for  all  purposes  whatsoever  as 
regards  the  presenting  for  pn)^nent,  or  acceptance,  and  of  the  protesting  and  giv- 
ing notice  of  the  dishonor  of  bills  of  exchange,  checks  and  promissory 
BOWS,  made  after  the  passage  of  tins  Act,  be  treated  and  considered  as  is  the  first 
dtjof  the  week,  usually  called  Sunday.  Three  days,  commonly  called  dajrs  of 
gTKe,  shall  be  allowed,  except  on  sight  bills  or  drafts ;  and  any  one  of  the 
holidays  speciBed  in  this  act  coming  whhin  the  three  days  of  grace  shall  be 
counted  as  one  of  such  days.     (p.  1085.) 

48Sa  Section  i.  All  bilU  of  exchange,  checks,  promissory  notes,  or  other 
Bcgotiahle  instruments,  which,  by  the  terms  thereof,  are  payable  with  or  without 
pace, if  the  day  for  the  payment  ihtreof  shall  fall  on  any  Sunday,  or  on  any  of 
l3ic  holidays  designated  in  that  certnin  Act,  entitled,  "  An  Act  to  designate  the 
holidays  to  be  olrt»er\-cd  in  the  acceptance  and  payment  of  bills  of  exchange  and 
jwwnissory  notes,'*  approved  October  thirtieth,  eighteen  hundred  and  sixty-one 
[Si^a^  4879,]  the  same  shall  become  due  and  payable  on  the  day  previous  to 
Mf  of  the  days  aforesaid,     (p.  1 085. ) 

CHAP.  XLIV.    An  Act  establishing  Arbor  Day  (approved  February  10, 1887). 

Section  I  .  Arbor  Day  is  hereby  established  in  the  State  of  Nevada,  and  shall 
be  fixed,  each  year,  by  proclamation  of  the  Governor,  at  least  one  month  before 
the  fixing  of  such  date,  and  it  shall  be  observed  as  a  holiday  by  the  public  schools 
dlbc  State;  pr^nfUeii^  that  nothing  in  this  Act  shall  be  so  construed  as  making 
^  a  legal  holiday,  so  far  as  the  courts  and  civil  contracts  are  concerned. 

Sec  2.  His  Excellency  the  Governor,  is  requested  to  make  proclamation,  set- 
«ng  forth  the  provisions  of  the  first  section  of  this  Statute,  and  recommending 
ih«  Aitwr  Day,  so  established,  be  observed  by  the  people  of  the  State,  in  the 
lifaiilii^  of  trees,  shrubs,  an<I  vines,  in  the  promotion  of  forest  growth  and  cul- 
*>re,in  the  adornment  of  public  and  private  grounds,  places  and  ways,  and  in 
»«di  ether  efforts  and  undertakings  as  shall  be  in  harmony  with  the  character  of 
Jhe  day  50  established.     (Laws,  p.  51.) 
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New  Hampshire  enacts — 

Sec.  9.  Bills  of  exchange,  drafts,  promissory  notes,  and  contracts,  maturing  or 
to  be  executed  on  Sunday,  Thanksgiving,  Fast  or  Christmas  days,  or  on  the  fourth 
day  of  July,  on  the  twenty-second  day  of  February,  or  on  the  thirtieth  day  of 
May,  or  on  any  day  on  which  a  general  election  is  held  for  members  of  the 
legislature,  or  on  the  following  day,  when  either  of  the  two  days  last  mentioned 
occurs  on  Sunday,  are  payable  and  to  be  executed  on  the  day  next  preceding^ 
not  being  one  of  said  days,  and  may  be  noted  and  protested  for  nonpayment  or 
nonfulfillment,  on  such  next  preceding  day.  (Laws  of  1878,  p.  509,  ch.  220,  as 
amended  by  Act  of  1887,  ch.  20,  s.  i,  p.  419.) 

New  Jersey  provides  (Act  of  June  i,  1886,  P.  L.  386,  Supp» 
to  Revi.sion,  p.  361) — 

I.  That  the  first  day  of  January,  the  twenty-second  day  of  February,  thirtieth 
day  of  May,  fourth  day  of  July,  Thanksgiving  day,  twenty-fifth  day  of  December, 
and  any  day  upon  which  a  general  election  shall  be  held  for  members  of  Assembly, 
in  each  year,  and  also  any  day  set  apart  by  proclamation  of  the  Governor  of  this 
State,  or  by  the  President  of  the  United  States,  for  the  purix)se  of  public  obser\'- 
ance,  shall  be  a  legal  holiday,  and  no  court  shall  be  held  upon  said  days,  except 
in  the  cases  where  said  court  would  now  sit  upon  a  Sunday,  and  no  person  shall  be 
compelled  to  labor  upon  any  of  said  days,  by  any  person  or  corporation.  [Itlenti- 
cal  with  Act  of  April  4,  1876,  P.  L.  73 ;  Revision,  p.  841.] 

New  Mexico  enacts  (Comp.  Laws,  ed.  1885) — 

Sec.  1730.  Any  promissory  note  or  order  for  the  payment  of  money  at  some 
future  time  which  by  its  terms  becomes  due  and  payable  on  Sunday  or  on  any 
legal  holiday,  shall  be  construed  to  fall  due  and  become  payable  on  the  next  busi- 
ness day  thereafter;  and  for  the  purposes  of  this  Act  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December  (Chrbtmas),  the  first  day  of  January  (New  Year's 
day),  and  all  days  designated  by  public  proclamation  of  the  Governor  as  fast  days 
or  thanksgiving  days,  shall  be  deemed  legal  holidays,     (p.  858.) 

The  Laws  of  New  York  provide — 

J  I.  The  following  days  and  half  days,  namely:  The  first  day  of  January, 
commonly  called  New  Year's  day ;  the  twenty -second  day  of  February,  known  as 
Washington's  Birthday ;  the  thirtieth  day  of  May,  known  as  Decoration  Day ;  the 
fourth  day  of  July,  called  Independence  Day ;  the  first  Monday  in  September,  to 
be  known  hereafter  as  Labor  Day ;  the  twenty-fifth  day  of  December  known  as 
Giristmas  Day ;  any  general  election  day  in  this  State ;  every  Saturday  from 
twelve  o'clock  at  noon,  until  twelve  o'clock  at  midnight,  which  is  hereby  desig- 
nated a  half  holiday;  and  any  day  appointed  or  recommended  by  the  Governor  of 
this  State,  or  the  President  of  the  United  States,  as  a  day  of  Thanksgiving,  or 
fasting  and  prayer,  or  other  religious  observance,  shall,  for  all  purposes  whatever 
as'  regards  the  presenting  for  payment  or  acceptance,  and  of  the  protesting  and  giving 
notice  of  dishonor  of  bills  of  exchange,  bank  checks,  and  promissory  notes,  ma<le 
after  the  passage  of  this  Act,  be  treated  and  considered,  as  the  first  day  of  the  week 
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commonly  called  Sunday,  and  as  public  holidays  or  half-holidays ;  and  all  such 
bills,  checks  and  notes  otherwise  presentable  for  acceptance  or  payment  on  any  of 
the  said  days  shall  be  deemed  to  be  payable  and  be  presentable  for  acceptance  or 
payment  on  the  secular  or  business  day  next  succeeding  such  holiday ;  but  in  the 
case  as  a  half-holiday  shall  be  presentable  for  acceptance  or  payment  at  or  before 
twelve  o*clock  noon  of  that  day.  Provided,  however,  that  for  the  purpose  of  pro- 
testing or  otherwise  holding  liable  any  party  to  any  bill  of  exchange,  check  or 
promissory  note,  and  which  shall  not  have  been  paid  before  twelve  o'clock  at 
noon  on  any  Saturday,  a  demand  of  acceptance  or  payment  thereof  may  be  made 
and  notice  of  protest  or  dishonor  thereof  may  be  given  on  the  next  succeeding 
secular  or  business  day.  And  provided,  further,  that  when  any  person  shall 
receive  for  collection  any  check,  bill  of  exchange  or  promissory  note,  due  and  pre- 
sentable for  acceptance  or  payment  on  any  Saturday,  such  person  shall  not  be 
deemed  guilty  of  any  neglect  or  omission  of  duly  nor  receive  any  liability  in  not 
presenting  for  payment  or  acceptance  or  collecting  such  check,  bill  of  exchange  or 
promissory  note  on  that  day.  And  provided,  further,  that  in  construing  this  section 
every  Saturday,  unless  a  whole  holiday  as  aforesaid,  shall  until  twelve  o'clock 
noon  be  deemed  a  secular  or  business  day.  And  the  days  and  half-days  aforesaid 
shall  be  considered  as  the  first  day  of  the  week,  commonly  called  Sunday,  and  as 
public  holidays  or  half-holidays,  for  all  piurposes  whatsoever  as  regards  the  trans- 
action of  business  in  the  public  offices  of  this  State,  or  counties  of  this  State.  On 
all  other  days,  or  half-days,  excepting  Sundays,  such  offices  shall  be  kept 
open  for  the  transaction  of  business.  (Laws  of  1887,  chap.  289;  Rev.  Stat.  ed. 
1889,  p. '2505-6.) 

{  2.  Whenever  the  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July  or  the  twenty-fifth  day  of  December 
shall  fall  upon  Sunday,  the  Monday  next  following  shall  be  deemed  a  public 
holiday  for  all  or  any  of  the  purposes  aforesaid ;  provided,  however,  that  in  such 
case  all  bills  of  exchange,  checks  and  pro.nissory  notes,  made  after  the  passage  of 
this  Act  which  would  otherwise  be  presentable  for  acceptance  or  payment  on  the 
said  Monday  shall  be  deemed  to  be  presentable  for  acceptance  or  pa3rment  on  the 
secular  or  business  day  next  succeeding  such  holiday.  (Laws  of  1887,  chap.  289 ; 
Rev.  Stat.  ed.  1889,  p.  2506.) 

Until  restrained  by  statute,  the  courts  of  New  York  required 
the  demand  for  payment  of  paper  subject  to  grace,  to  be  made 
on  the  day  before  the  holiday :  Ransom  v.  Mack  (1842),  2  Hill 
587*  592;  Cuylerv.  Stn^ens  (1830),  4  Wend.  566,  567;  Lrivis 
V.  Burr  (1796),  2  Caines  Cases  in  Error  195. 

The  New  York  Statutes  also  provide — 

{  3.  No  person  shall  fire,  or  discharge  any  gun,  pistol,  rocket,  squib,  cracker,  or 
other  firework,  within  a  quarter  of  a  mile  of  any  building,  on  the  twenty-fifth 
day  of  December,  on  the  last  day  of  December,  on  the  first  day  of  January,  or 
on  the  twenty-second  day  of  February,  in  any  year ;  nor  on  the  fourth  day  of 
July,  or  such  ocher  day,  as  shall,  at  the  time,  be  celebrated  as  the  anniversary  of 
American  independence,  without  the  order  of  some  officer  of  the  militia,  while  in 
the  cause  of  military  exercises ;  every  person  offending  against  these  provisions, 
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shall  forfeit  the  sum  of  five  doHars,  to  be  recovered  by  any  perion  who  will  prose- 
cute in  the  name  of  the  overseers  of  the  poor,  with  their  consent  and  under  their 
direction,  for  the  use  of  the  poor,     (i  R.  L.  49 ;  4  Rev.  Stat.  ed.  1889,  p.  2217.) 

g  I.  All  bills  of  exchange  and  promissory  notes  made  after  the  passage  of  this 
Act,  except  those  payable  at  sight,  or  on  demand,  which  shall  l)e  otherwise  pay- 
able on  any  half-holiday  Saturday,  shall  be  deemed  to  be  and  shall  be  payable  on 
the  next  succeeding  secular  or  business  day.  (Laws  of  1887,  chap.  461 ;  4  Rev. 
Stat.  ed.  1889,  p.  2506.) 

§  2.  All  bilU  of  exchange,  checks  and  promissory  notes  made  after  the  passage 
of  this  Act,  which  by  the  terms  thereof  shall  be  payable  on  the  first  day  of  the 
week  commonly  called  Sunday,  shall  be  deemed  to  be  and  shall  be  payable  on 
the  next  succeeding  secular  or  business  day.     (Id.) 

?.  5.  No  Court  shall  be  opened,  or  transact  any  business,  in  any  city  or  town,  on 
the  day  such  [general]  election  shall  be  held  therein,  unless  it  be  for  the  ptu-pose 
of  receiving  a  verdict  or  discharging  a  jury ;  and  every  adjournment  of  a  Court  in 
such  city  or  town,  on  the  day  next  preceding  the  day  any  such  election  shall  be 
held  therein,  shall  always  be  to  some  other  day  than  the  day  of  such  election,  ex- 
cept such  adjournment  as  may  be  made  after  a  cause  has  been  committed  to  a  jury. 
But  this  section  shall  not  prevent  the  exercise  of  the  jurisdiction  of  nny  single  mag- 
istrate, when  it  shall  be  necessary  in  criminal  cases  to  preserve  the  jjeace,  or  to 
arrest  the  offenders.    (Rev.  Stat.  ed.  1889,  p.  410.) 

CHAP.  198.  An  Act  supplementary  to  chapter  289  of  the  laws  of  1887,  etc., 
(approved  April  26,  1 889.)  • 

Section  i  .  The  Governor,  in  issuing  any  proclamation  or  proclamations,  apypoint- 
ing  or  recommending  any  day  or  days  as  a  day  or  days  of  thanksgiving,  or  fasting 
and  prayer,  or  other  religious  observance,  under  or  in  pursuance  of  chapter  289  of 
the  laws  of  1887,  and  the  acts  amendatory  thereof,  is  authorized,  in  his  discretion, 
to  limit  or  restrict  the  effect  and  operation  of  such  proclamation  or  proclamations, 
to  any  city  or  cities,  county  or  counties,  to  be  designated  by  him  in  such  proclama- 
tion or  proclamations,  and  the  day  or  days  so  appointed  or  recommended  for  the 
purj)oses  aforesaid,  shall  be  deemed  to  l)e  public  holidays  for  the  purposes  men- 
tioned in  said  Act  only  within  the  city  or  cities,  county  or  counties,  so  specified  in 
such  proclamation  or  proclamations.     (Laws,  p.  34.) 

The  Code  of  North  Carolina,  enacted  March  2,  1883,  pro- 
vides— 

Sec.  3784.  The  first  day  of  January,  twenty-second  day  of  February,  tenth  day 
of  May,  twentieth  day  of  May,  fourth  day  of  July,  and  the  day  appointed  by  the 
Governor  as  a  thanksgiving  day,  and  the  twenty-fifth  day  of  December  of  each  and 
every  year,  are  declared  to  be  public  holidays ;  and  whenever  any  such  holiday 
shall  fall  upon  Sunday,  the  Monday  following  shall  be  a  public  holiday,  and 
papers  due  on  such  Sunday  shall  be  payable  on  the  Saturday  preceding ;  and 
papers  which  would  otherwise  be  payable  on  said  Monday,  shall  1^  payable  on  the 
Tuesday  thereafter.     (Chap.  61,  p.  574.) 

Sec  3785.  Whenever  either  of  the  above-named  days  falls  on  Saturday,  the 
papers  due  on  the  Sunday  following,  shall  be  payable  on  the  Monday  succeeding. 
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Sec.  3786.  Whenever  either  of  the  above-named  days  shall  fall  on  Monday,  the 
papers  which  should  otherwise  be  payable  on  that  day,  shall  be  payable  on  the 
Tuesday  succeeding.    (Id.) 

The  Revised  Statutes  of  Ohio  (ed.  1890,  Vol.  i),   provide — 

Sec.  3177.  The  following  days,  namely,  the  first  day  of  January,  the  fourth 
day  of  July,  the  twenty-fifth  day  of  December,  the  twenty-second  day  of  February, 
the  thirtieth  day  of  May,  and  any  day  appointed  and  recommended  by  the  Gover- 
nor of  the  State  or  the  President  of  the  Uniied  States,  as  a  day  of  fast  or  thanks- 
giving, shall  for  all  purposes  whatsoever  of  presentment  for  payment  or  acceptance 
and  the  protesting  or  the  giving  of  notice  of  nonacceptance  or  of  nonpayment  of  all 
such  instruments,  be  considered  as  the  first  day  of  the  week ;  but  if  the  first  day  of 
January,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  or  ihe  twenty- 
second  day  of  February,  or  the  thirtieth  day  of  May,  be  the  first  day  of  the  week, 
the  succeeding  Monday  shall  for  the  same  purpose  be  considered  as  the  first  day  of 
the  week.     (p.  780.) 

Sec.  4015.  Teachers  employed  in  the  common  schools,  may  dismiss  their 
schools,  without  forfeiture  of  pay,  on  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  twenty-fifth 
day  of  December,  and  on  any  day  set  apart  by  proclamation  of  the  President  of 
the  United  States,  or  the  Governor  of  this  State,  as  a  day  of  fast  or  thanksgiving, 
(p.  1013.) 

Oregon  enacts  (Codes  and  Gen.  Laws,  ed.  1887) — 

i  928.  The  courts  of  justice  may  be  held,  and  judicial  business  transacted, 
on  any  day,  except  as  provided  in  this  section.  No  court  can  be  opened,  nor  can 
any  judicial  business  be  transacted,  on  a  Sunday,  on  the  first  day  of  January,  on 
the  first  Saturday  |n  June,  on  the  fourth  day  of  July,  on  Christmas  day,  on  the 
thirtieth  day  of  May,  on  a  day  on  which  a  general  election  is  held,  or  on  a  day 
appointed  by  the  executive  authority  of  the  United  States  or  of  this  State  as  a  day 
of  fasting  or  thanksgiving,  except  for  the  following  purposes :  i.  To  give  instruc- 
tions to  a  jury  then  deliberating  on  their  verdict.  2.  To  receive  the  verdict  of  a 
jury.  3.  For  the  exercise  of  the  powers  of  a  magistrate  in  criminal  actions,  or  in 
proceedings  of  a  criminal  nature,     (p.  86.) 

i  3543.  The  following  days  shall  be,  and  are  hereby  declared  legal  holidays 
in  this  State,  viz :  Every  Sunday,  the  first  day  of  January,  the  twenty-second  day 
of  February,  the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  twenty-fifth  day 
of  December,  and  every  day  appointed  by  the  President  of  the  United  States,  or 
by  the  Governor  of  this  State,  for  a  public  fast,  thanksgiving,  or  holiday.  Negoti- 
able instruments  payable  on  a  holiday  become  due  the  next  business  day.     (p. 

»539.) 

i  3544.  The  first  Saturday  in  June  of  each  and  every  year  be,  and  the  same 
is  hereby  set  apart  and  declared  to  be  a  public  holiday  under  the  name  of  Labor 

^7'    (P-  1539) 

i  519.    The  time  within  which  an  act  is  to  be  done,  as  provided  in  this 
code,  shall  be  computed  by  excluding  the  first  day  and  including  the  last,  unless 
the  last  day  fall  upon  a  Sunday,  Christmas,  or  other  nonjudicial  day,  in  which  case 
the  last  day  shall  also  be  excluded,     (p.  466.) 
Vol.  XXXVIII.— 12. 
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Pennsylvania  provides  for  her  legal  holidays,  by  a  series  of 
Acts  of  Assembly — 

No.  374.    An  Act,  etc.  (Approved,  April  11,  1848.) 

Section  3.  Payment  of  all  notes,  checks,  bills  of  exchange  or  other  instruments 
negotiable  by  the  laws  of  this  commonwealth,  and  becoming  payable  on  Christmas 
day,  or  the  first  day  of  January,  the  fourth  day  of  July,  or  any  other  day  fixed  by 
the  law,  or  by  the  proclamation  of  the  Governor  of  this  commonwealth  as  a  day  of 
general  thanksgiving,  or  for  the  general  cessation  of  business  in  any  year,  shall  be 
deemed  to  become  due  on  the  secular  day  next  preceding  the  aforementioned  days 
respectively ;  on  which  said  secular  days  demand  of  payment  may  be  made,  and 
in  case  of  nonpayment  or  dishonor  of  the  same,  protest  may  be  made  and  notice 
given  in  the  same  manner  as  if  such  notes,  checks,  bills  of  exchange  or  other 
instruments  fell  due  on  the  day  of  such  demand,  and  the  rights  and  liabilities  of 
all  parties  concerned  therein  shall  be  the  same  as  in  other  cases  of  like  instruments 
legally  proceeded  with.  Provided^  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  render  void  any  demand,  notice  or  protest  made  or  given  as  heretofore, 
at  the  option  of  the  holder,  nor  shall  the  same  be  so  construed  as  to  vary  the  rights 
or  liabilities  of  the  parties  to  any  such  instnmients  heretofore  executed.  (P.  L. 
?•  539.) 

Washington's  Birthday  was  made  a  legal  holiday  by  the 
Act  of  May  7,  1864,  P.  L.  889,  which  used  identical  language 
with  that  fixing  the  other  days,  as  above. 

No.  26.  An  Act  to  declare  Good  Friday,  a  public  holiday.  (Approved,  April 
12, 1869.) 

Section  i.  Be  it  enacted^  etc.  That  from  and  after  the  passage  of  this  Act,  Good 
Friday,  in  each  and  every  year,  shall  be  deemed  and  proclaimed  as  a  public  holi- 
day, and  shall  be  duly  observed  as  such ;  the  payment  of  all  notes,  checks,  bills  of 
exchange  or  other  instruments  negotiable  by  the  laws  of  this  commonwealth  and 
becoming  due  on  said  Good  Friday,  shall  be  deemed  to  become  due  on  the  secular 
day  next  preceding  the  aforementioned  day  [etc.,  literally  as  in  the  Act  of  1848, 
supra^     (P.  L.  26.) 

Not  content  with  this  plain  enumeration  of  holidays,  the 
legislature  proceded  to  pass  (without  the  repealing  clause 
which  might  have  given  some  excuse) — 

No.  34.  An  Act  defining  what  days  shall  constitute  legal  holidays.  (Approved, 
April  2,  1873.) 

Section  i.  Be  it  enacted^  etc..  That  the  following  days,  namely:  First  day  of 
January,  the  twenty-second  day  of  February,  the  fourth  day  of  July,  the  twenty- 
fifth  day  of  December,  and  any  day  appointed  or  recommended  by  the  Governor 
of  this  Slate,  or  the  President  of  the  United  States,  as  a  day  of  fasting  or  thanks- 
giving, or  for  the  general  cessation  of  business,  shall  be  regarded  as  legal  holidays, 
and  shall,  for  all  purposes  whatsoever,  as  regards  the  presenting  for  payment  or 
acceptance,  and  of  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of 
exchange,  bank  checks,  drafts  and  promissory  notes,  made  after  the  passage  of  this 
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Ace,  be  Irejited  and  considered  as  is  the  first  day  of  the  week  commonly  called 
Sunday. 

Section  2.  Whenever  the  first  day  of  January,  twenty-second  day  of  February,  the 
fourth  day  of  July,  or  the  iwenty-fiith  day  of  December,  shall,  either  of  them,  occur 
on  Sunday,  the  following  day,  Monday,  shall  be  deemed  and  declared  a  public 
holiday;  and  all  bills  of  exchange,  bank  checks,  drafts  or  promissory  notes  falling 
due  on  either  of  the  Mondays,  so  observed  as  a  holiday,  shall  be  due  and  payable 
on  the  Sfiturd ay  preceding  such  holidays;  and  such  Mondays,  so  observed^  shall 
for  all  purposes  whatever,  as  regards  the  presenting  for  i>ayment  or  acceptance^ 
and  of  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank 
checks,  drafts  and  promissory  notes,  made  after  the  passage  of  this  Act,  be  treated 
and  considered  as  is  the  first  day  of  the  week  commonly  called  Sunday. 

Section  3.  Nothing  in  this  Act  shall  prevent  the  making  or  demand  of  any 
promissory  note,  draft,  checks  and  bills  of  exchange,  falling  due  on  said  Mondays, 
thus  observed  as  holidays,  on  the  day  upon  which  such  bills  of  exchange,  drafts, 
checks  and  promissory  notes  shall  be  due.     (P.  L.  58.) 

This  Act  omits  Good  Friday,  but  the  holiday  remains,  as 
there  is  no  repealing  clause,  or  other  indication  that  the 
number  of  days  was  to  be  diminished. 

Decoration  Day  was  next  made  a  holiday  with  the 
peculiarity  of  celebration  on  the  previous  day,  when  the 
thirtieth  of  May  falls  on  Sunday,  instead  of  the  following  day, 
as  is  the  case  with  all  other  legal  holidays  in  Pennsylvania, 
by-      • 

No.  145.  An  Act  making  decoration  day  a  legal  holiday.  (Approved,  May  25, 
1874.) 

Section  i.  Be  Uenactedy  etc..  That  the  thirtieth  day  of  May,  commonly  called 
decoration  day,  or  when  that  day  falls  on  the  first  day  of  the  week,  the  day  pre- 
ceding it,  shall  be  a  holiday. 

Section  2.  It  shall  be  lawful  to  require  payment  of  all  notes,  checks  and  bills 
of  exchange  due  and  payable  on  such  holidays,  to  be  made  on  the  secular  day 
next  previous  thereto;  and  in  default  of  such  payment,  the  same  may  be  protested, 
and  such  protest  shall  be  as  valid  as  if  made  on  the  day  on  which  such  note,  check 
or  bill  became  due  by  its  own  terms.     (P.  L.  222.) 

No.  122.  An  Act  to  regulate  the  computation  of  time,  under  statutes,  rules, 
orders  and  decrees  of  court,  and  under  charters  and  by-laws  of  corporations, 
public  and  private.     (Approved,  Jime  20,  1883.) 

Section  l.  Be  it  enacted ,  etc..  That  where  by  any  existing  law  or  rule  of  court, 
or  by  any  law  or  rule  of  court  that  may  hereafter  be  enacted  and  made,  the 
performance  or  doing  of  any  act,  duty,  matter,  payment  or  thing  shall  be  ordered 
and  directed,  and  where  any  court  shall,  by  special  or  other  order,  direct  the 
performance  or  doing  of  any  act,  matter,  payment,  sentence  or  decree,  and  the 
period  of  time  or  duration  for  the  performance  or  doing  thereof  shall  be  prescribed 
and  fixed,  such  time  in  all  cases  shall  be  so  computed  as  to  excUvIe  the  first,  and 
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include  the  last  days  of  any  such  prescribed  or  fixed  period,  or  duration  of  time: 
Providedy  that  whenever  the  last  day  of  any  such  period  shall  fall  on  Sunday,  or 
on  any  day  made  a  legal  holiday  by  the  laws  of  this  Commonwealth,  or  of  the 
United  Stales,  such  day  shall  be  omitted  from  the  computation :  and  pr<rvi*iedy 
That  this  Act  shall  not  apply  to  the  payment  of  negotiable  paper. 
'  Section  2.  The  provisions  of  this  Act  shall  also  apply  to  the  ordinances,  resolu- 
tions, by-laws  and  other  reg^ulations  of  all  municipal  or  other  public  or  private 
corporations  now  existing  or  hereafter  created.     (P.  L.  136.) 

By  Joint  Resolution  of  the  Legislature,  originating  in  the 
House  of  Representatives,  concurred  in  by  the  Senate  and 
approved  by  the  Governor,  March  30,  1887,  it  was — 

Resolved  (if  the  Senate  concur),  That  the  Governor  of  this  Commonwealth  be 
requested  to  appoint,  annually,  a  day  to  be  designated  as  Arbor  Day,  in  Pennsyl- 
vania, and  to  recommend,  by  proclamation,  to  the  people,  on  the  days  named,  the 
planting  of  trees  and  shrubbery  in  the  public  school  grounds  and  along  public 
highways  throughout  the  Slate.     (P.  L.  431.) 

No.  51.  An  Act  making  the  first  Monday  of  September,  in  each  year,  a  legal 
holiday,  to  l)e  known  as  "  Labor  holiday."    (Approved  April  25,  1889.) 

Skction  I.  Be  it  enacted^  <Sr*r.,  That  the  first  Monday  of  September,  in  each 
year,  after  the  passage  of  this  Act,  shall  be  a  holiday  to  be  known  as  **  Labor 
holiday." 

Section  2.  It  shall  be  lawful  to  require  payment  of  all  notes,  checks  and  bills 
of  exchange  due  and  payable  on  such  holiday  to  be  made  on  the  secular  day  next 
previous  thereto,  and  in  default  of  such  payment,  the  same  may  be  protested,  and 
such  protest  shall  be  as  valid  as  if  made  on  the  day  on  which  such  note,  check  or 
bill  became  due  by  its  own  terms.     (P.  L.  49.) 

Rhode  Island  enacts  (Pub.  Stat.,  ed.  1 882) — 

Sec.  8.  The  fourth  day  of  July,  Christmas  day,  the  twenty-second  day  of  Feb- 
ruary, and  the  thirtieth  day  of  May,  commonly  called  Memorial  day,  or  whenever 
either  of  the  said  days  falls  on  the  first  day  of  the  week,  the  day  following  it,  and 
such  other  days  as  the  Governor  or  General  Assembly  of  this  State,  or  the  Presi- 
dent or  Congress  of  the  United  States,  may  appoint  as  days  of  thanksgiving  or 
days  of  solemn  fast,  shall  be  holidays,  (p.  343,  as  amended  by  Laws  of  1886, 
ch-  573»  P-  154.) 

Sec.  9.  It  shall  be  lawful  to  require  payment  of  all  notes,  checks,  and  bills  of 
exchange  due  and  payable  on  such  holidays,  to  be  made  on  the  secular  day  next 
previous  thereto ;  and,  in  default  of  such  payment,  the  same  may  be  protested  and 
such  protest  shall  be  as  valid  as  if  made  on  the  day  on  which  such  note,  check  or 
bill  l)ecame  due  by  its  own  terms,     (p.  344.) 

Sec.  15.  The  supreme  court  and  court  of  common  pleas  shall  be  always  open, 
except  on  Sundays  and  legal  holidays,  for  the  transaction  of  all  business,  except 
jury  trials,  the  passing  of  sentence  uf)on  persons  convicted  of  any  crime  or  ofience, 
and  trial  of  petitions  for  divorce,  and  entering  final  decrees,     (p.  515.) 
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Chap.  641.     An  Acr  eslablbhing  "  Arbor  Day.'*  (passed  May  6, 1887.) 

Section  i.  Such  day  as  the  Governor  of  the  State  may  appoint  as  "  Arbor 
Day,"  shall  be  a  holiday,  but  it  shall  not  be  lawful  to  require  payment  of  notes, 
checks  and  bills  of  exchange,  due  and  payable  on  said  holiday,  to  be  made  on  the 
day  next  previous  thereto.     (Laws,  p.  210.) 

South  Carolina  provides  (Gen.  Stat,  ed.  1882) — 

Sec  1636.  National  thanksgiving  days,  and  all  general  elections,  the  Brst  day 
of  January,  the  twenty-second  day  of  February,  the  fourth  day  of  July,  and  the 
twenty-fifth  day  of  December,  shall  be  legal  holidays,     (p.  484.) 

Tennessee  enacts — 

Chapter  172.  An  Act  to  appoint  an  Arbor  Day  for  the  public  schools  of  the 
State,  to  encourage  the  planting  of  trees  about  the  public  school  buildings,  that  the 
grounds  may  be  beautified  and  made  more  attractive,  and  the  minds  of  the  young 
impressed  with  the  importance  of  the  subject.     (Approved  March  26,  1887.) 

Section  i.  Beit  enacted,  6*r.,  That  it  shall  be  the  duty  of  the  County  Super- 
intendent of  Public  Schools  of  each  county  to  set  apart  some  day  in  November 
in  each  year  as  "Arbor  Day"  in  all  the  public  schools  of  the  county,  that  trees 
may  be  planted  around  the  buildings  that  the  grounds  around  such  buildings  may 
be  improved  and  beautified ;  such  planting  to  be  attended  with  appropriate  and 
attractive  ceremonies,  that  the  day  may  be  one  of  pleasure  as  well  as  of  instruc- 
tion for  the  young,  all  to  be  under  the  supervision  and  direction  of  the  teacher, . 
who  shall  see  that  the  trees  are  properly  selected  and  set.     (Laws,  p.  297.) 

Chapter  63.  An  Act  to  establish  and  fix  certain  days  as  legal  holidays 
amending  Section  1966  of  the  Code,  (being  Section  2723  of  the  compila- 
tion of  the  laws  by  Milliken  and  Vertrees)  prescribing  the  time  when  negotiable 
paper  falling  due  on  any  legal  holiday  shall  be  due  and  payable,  and  defining  cer- 
tain da3rs  as  legal  holidays.     (Approved  March  16, 1889.) 

Section  i.  Beit  enacted^  etc.  That  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  Good 
Friday,  Decoration  Day,  Memorial  Day,  and  when  either  of  these  days  fall  on 
Sunday,  then  the  following  Monday  to  be  substituted ;  also  all  days  appointed  by 
the  Governor  of  this  State,  or  by  the  President  of  the  United  States,  as  days  of 
fasting  and  thanksgiving,  and  all  days  set  apart  by  law  for  holding  County,  State 
or  National  elections  throughout  the  State  are  made  holidays,  on  which  all  public 
offices  of  this  State  may  be  closed  and  business  of  every  character,  at  the  option  of 
the  parties  in  interest  or  managing  the  same,  may  be  suspended.     (Laws,  p.  92.) 

Sec.  2.  Be  it  further  enacted ^  That  in  order  to  remove  any  impediments  in  the 
way  of  the  observance  of  any  of  said  days  named  in  the  first  section  of  this  Act 
as  holidaj^,  all  negotiable  paper  falling  due  on  either  of  said  days  shall  be  due 
and  payable  the  first  business  day  preceding  the  same.    (Id.) 
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Texas  Revised  Civil  Statutes  (ed.  1888)  provide — 

Art.  2835.  The  first  day  of  January,  the  twenty-second  day  February,  the 
second  day  of  March,  the  twenty-first  day  of  April,  the  founh  day  of  July,  the 
twenty-fifth  day  of  December  of  each  year,  and  all  days  appointed  by  the  President 
of  the  United  States,  or  by  the  Governor,  as  days  of  fasting  or  thanksgiving,  and 
every  day  on  which  an  election  is  held  throughout  the  State,  are  declared  holidays, 
on  which  all  the  public  offices  of  the  State  may  be  closed,  and  shall  be  treated  and 
considered  as  Sunday,  or  the  Christian  Sal>bath,  for  all  purposes  regarding  the 
presenting  for  payment  or  the  acceptance  and  of  protesting  for  and  giving  notice 
of  the  dishonor  of  bills  of  exchange,  bank  checks,  and  promissory  notes  placed  by 
the  law  upon  the  footing  of  bills  of  exchange.     (Tit.  49,  p.  876.) 

Art.  2836.  All  the  exemptions  and  requirements  usual  on  legal  holida3rs  may 
be  observed  on  the  days  above  named.     (Id.) 

Art.  2837.  If  any  of  the  days  named  shall  occur  on  Sunday,  the  next  day 
thereafter  shall  be  observed  as  a  holiday;  but  bills  of  exchange,  or  other  paper, 
may  be  presented  for  payment,  or  acceptance,  on  the  Saturday  preceding  such 
holiday,  and  proceeded  on  accordingly.     (Id.) 

Art.  1 1 84.  No  civil  suit  shall  be  commenced,  nor  shall  any  process  be  issued 
or  served,  on  Sunday,  or  on  any  legal  holiday,  except  in  case  of  injunction,  attach- 
ment or  sequestration.     (Tit.  29,  ch.  I,  p.  398.) 

Vermont  Revised  Laws  (ed.  1880)  provide — 

Sec.  2010.  The  first  day  of  January,  the  fourth  day  of  July,  the  thirtieth  day  of 
May,  the  twenty-fifth  day  of  December,  and  a  day  appointed  by  the  Governor  of 
this  State,  or  by  the  President  of  the  United  States  as  a  day  of  fast  or  thanksgiving, 
shall  for  purposes  of  presenting  for  acceptance  or  payment,  and  for  protesting,  and 
giving  notice  of  the  dishonor  of  bills  of  exchange,  drafts,  checks,  and  promissory 
notes,  be  considered  like  Sunday,     (p.  412.) 

Sec.  201 1.  When  a, bill,  note  or  other  contract,  not  subject  to  grace,  falls  due  on 
Sunday,  or  a  legal  holiday,  it  shall,  for  every  purpose,  be  considered  as  due  on  the 
next  following  business  day.     (p.  413.) 

Sec.  2012.  When  a  bill,  note  or  other  contract  subject  to  gp-ace  falls  due  on 
Sunday,  or  a  legal  holiday,  it  shall  for  every  purpose  be  considered  as  due  on  the 
next  preceding  business  day.     (p.  413.) 

No.  28.  An  Act  relating  to  the  rights  of  teachers  to  legal  holidays.  (Approved, 
November  20,  1886.) 

Section  i.  No  teacher  in  any  public  school  in  this  Slate  shall  be  required  to 
teach  or  perform  service  in  any  such  school  on  any  day  made  a  legal  holiday  by 
the  laws  of  this  State,  nor  shall  any  such  teacher  be  subjected  to  any  deduction 
from  their  time,  or  the  payment  for  the  same,  on  account  of  not  teaching  on  such 
legal  holiday.     (Laws,  p.  24.) 

Virginia  enacts  (Code  of  1887) — 

Sec.  2844.  The  first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December,  and  any  day  reconmaended 
or  appointed  by  the  Governor  of  this  State,  or  the  President  of  the  United  States, 
.IS  a  day  of  thanksgiving,  or  of  fasting  and  prayer,  or  other  religious  observance. 
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shall,  for  all  purposes  whatsoever,  as  regards  the  presenting  for  acceptance  or 
payment,  and  of  protesting  and  giving  notice  of  the  dishonor  of  any  bill  of  exchange, 
bank  check,  negotiable  note,  or  other  negotiable  instrument,  hereafter  made,  be 
considered  and  treated  as  a  Sunday  and  a  public  holiday ;  and  every  such  bill, 
check,  note,  or  other  negotiable  instrument  which  would  otherwise  be  presentable 
for  acceptance  or  payment  on  any  such  holiday  or  on  a  Sunday,  shall  be  deemed 
to  be  presentable  for  acceptance  or  payment  on  the  secular  or  business  day  next 
preceding  such  holiday  or  Sunday.  Whenever  any  such  holiday  shall  fall  on  a 
Sunday,  the  Monday  next  following  shall  be  deemed  a  public  holiday,  for  any  and 
all  the  purposes  aforesaid ;  and  in  that  case,  every  such  bill,  check,  note,  or  other 
negotiable  instrument,  hereaAer  made,  which  would  otherwise  be  presentable  for 
acceptance  or  payment  on  the  said  Monday,  shall  be  deemed  to  be  presentable  for 
acceptance  or  payment  on  the  business  or  secular  day  next  preceding,    (p.  682.) 

Sec.  2845.  When  'any  bill,  check,  negotiable  note,  or  other  negotiable  instru- 
ment, is  presentable  for  acceptance  or  payment,  under  the  preceding  section  or 
otherwise,  on  the  secular  or  business  day  next  preceding  a  Sunday  or  any  other 
day  declared  in  the  preceding  section  to  be  a  public  holiday,  notice  of  the  protest 
or  dishonor  thereof  need  not  be  given  until  the  first  day  thereafter  which  is  not  a 
Sunday  or  any  such  public  holiday.     (Id.) 

Sec.  2847.  I^  t^^  ^^y  following  that  on  which  such  bill  shall  become  due  shall 
happen  to  be  a  Sunday,  the  first  day  of  January,  the  twenty-second  day  of  February, 
the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  or  any  day  appointed  or 
recommended  by  the  Governor  of  this  State,  or  the  President  of  the  United  States, 
as  a  day  of  thanksgiving,  or  fasting  and  prayer,  or  other  religious  observance,  it 
shall  not  be  necessary  to  present  it  or  forward  it  for  presentment  for  payment  to 
such  acceptor  for  honor  or  referee,  until  the  first  day  afterwards  which  is  not  a 
Sunday  or  one  of  the  other  days  above  mentioned.     (Id.) 

Washington  Code  of  1881  provides — 

Sec  2301.  The  fourth  day  of  July  and  the  twenty-fifth  day  of  December,  shall 
for  all  purposes  whatsoever  as  regards  the  presenting  for  payment  or  acceptance 
and  of  the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  exchange, 
promissory  notes,  drafts  and  checks,  be  treated  and  considered  as  Simday.  (p. 
397.) 

West  Virginia  (Code,  ed.  1887)  provides — 

31.  In  contracts  with  teachers,  it  shall  be  understood  that  the  school  b  not  to  be 
kept  in  operation  for  ordinary  instruction  on  the  first  day  of  January,  fourth  day  of 
July,  or  the  twenty-fifth  day  of  December,  nor  on  any  national  or  state  festival  or 
thanksgiving  day;  but  the  month  or  time  mentioned  in  such  contract  shall 
nevertheless  be  computed  as  if  the  said  days  were  included,     (p.  374.) 

3.  A  bill  or  note  which  becomes  due  on  a  Sunday  shall  be  payable  and  may  be 
protested,  on  the  preceding  day ;  and  a  bill  or  note  which  becomes  due  on, 
a  Christmas  day,  or  the  first  day  of  January,  or  the  twenty -second  day  of  February, 
or  the  fourth  day  of  July,  or  a  day  of  national  thanksgiving,  shall  be  payable,  and 
may  be  protested  on  the  preceding  day,  or  if  that  be  Sunday,  then  on  the  preced- 
ing Saturday,  and  a  bill  or  note  which  becomes  due  on  a  day  after  a  Sunday,  which 
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is  a  Christmas  day,  or  the  first  day  of  January,  or  the  twenty-second  day  of  Feb- 
ruary, or  the  fourth  day  of  July,  shall  be  payable  and  may  be  protested,  on  the 
preceding  Saturday,     (p.  699.) 

4.  When  a  bill  or  note  is  protested,  either  under  the  preceding  section  or  other- 
wise, on  the  day  preceding  any  Sunday,  Christmas  day,  first  day  of  January, 
twenty-second  day  of  February,  fourth  day  of  July,  or  a  day  of  national  thanks- 
giving, notice  of  the  dishonor  thereof  need  not  be  given  until  the  next  day  after- 
wards, which  is  not  Sunday,  Christmas  day,  or  the  first  day  of  January,  twenty- 
second  day  of  February,  fourth  day  of  July,  or  a  day  of  national  thanksgiving, 
and  is  not  the  day  after  a  Sunday  which  is  a  Christmas  day,  or  the  first  day 
of  January,  or  the  twenty-second  day  of  February,  or  the  fourth  day  of  July, 
(p.  700.) 

6.  If  the  day  following  that  on  which  such  bill  shall  become  due  shall  happen 
to  be  a  Sunday,  or  Christmas  day,  or  the  first  day  of  January,  or  the  twenty-second 
day  of  February,  or  the  fourth  day  of  July,  or  a  day  of  national  thanksgiving,  then 
it  shall  not  be  necessary  to  present  it  or  forward  it  for  presentment  for  payment  to 
such  acceptor  for  honor  or  referee,  until  the  first  day  afterwards,  which  is  not 
Sunday,  or  Christmas  day,  or  the  first  day  of  January,  twenty-second  day  of 
February,  fourth  day  of  July  or  a  day  of  national  thanksgiving,  and  is  not  the  day 
after  a  Sunday,  which  is  a  Christmas  day,  or  the  first  day  of  January,  or  the 
twenty-second  day  of  February,  or  the  fourth  day  of  July.     (Id.) 

Wisconsin  (Annotated  Statutes,  1889)  provides — 

Section  2576.  No  court  shall  be  opened,  or  transact  any  business,  on  the  first 
day  of  the  week,  or  on  any  legal  holiday,  unless  it  be  for  the  purpose  of  instructing 
or  discharging  a  jury,  or  of  receiving  a  verdict,  and  rendering  a  judgment  thereon, 
but  this  section  shall  not  prevenf  the  exercise  of  the  jurisdiction  of  any  magistrate, 
when  it  shall  be  necessary,  in  criminal  cases,  to  preserve  the  peace,  or  arrest 
offenders.  Whenever  it  shall  happen,  that  the  time  fixed  by  law  for  holding  any 
term  of  court  of  record  shall  be  upon  a  legal  holiday,  the  clerk  of  such  court,  or  the 
judge  thereof,  shall  open  and  adjourn  the  same  until  the  next  day,  and  all  matters 
returnable  on  that  day,  shall  be  continued  until  such  next  day.   (Vol.  2,  p.  1468-9.) 

Section  2577.  The  first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  day  of  July,  the  twenty-fiftli  day  of  December,  the  thirtieth  day  of  May,  the 
day  appointed  by  the  Governor  of  this  State,  or  the  President  of  the  United  States, 
as  a  day  of  public  thanksgiving,  and  the  day  of  holding  the  general  election  in  each 
year,  are  legal  holida3rs ;  and  whenever  either  of  said  days  shall  fall  on  Sunday, 
the  succeeding  Monday  is  a  legal  holiday.    (Vol.  2,  p.  I469.) 

Section  459.  In  settlement  for  wages,  between  teachers  and  district  boards,  or 
other  employers  of  teachers  in  public  schools,  twenty  days  of  teaching  shall  consti- 
tute a  school  month,  unless  it  be  otherwise  specified  in  the  contract ;  and  all  legal 
holidays,  occurring  on  school  days,  shall  be  counted,  although  no  school  be  taught ; 
but  school  taught  on  a  legal  holiday,  shall  not  be  counted  for  two  school  days,  and 
no  Saturdays  shall  be  counted.  The  district  board  may,  in  their  discretion,  give  to 
any  teacher  employed,  without  deduction  from  his  wages  therefor,  the  whole,  or 
any  part  of  his  time  spent  by  him,  in  attending  the  sessions  of  any  institute  held  in 
the  county,  embracing  the  school  district  or  any  part  thereof,  upon  such  teacher's 
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furnishing  to  the  district  clerk,  to  be  filed  by  him,  a  certificate  of  regular  attend- 
ance in  such  institute,  signed  by  the  person  conducting  the  same.    (Vol.  I,  p.  309.) 

Section  1684.  All  notes,  drafts,  bills  of  exchange,  or  other  negotiable  paper, 
maturing  on  Sunday,  or  upon  any  legal  holiday,  shall  be  due  and  payable  on  the 
next  preceding  secular  day.    (Vol.  I,  p.  997.) 

Section  2775.  *  *  *  In  case  of  exigency,  any  injunction  may  be  granted,  and 
by  direction  of  the  court  or  judge,  may  be  served  on  Sunday,  or  on  a  legal  holiday. 
(Vol.  2,  p.  1606.) 

Section  137  b.  The  Governor  is  hereby  authorized  to  set  apart,  by  proclama- 
tion, one  day  in  each  year,  to  be  observed  as  a  tree  planting,  or  arbor  day,  request- 
ing all  public  schools  and  colleges,  to  observe  the  same  by  suitable  exercises,  hav- 
ing for  their  object,  the  imparting  of  knowledge  of  horticulture,  in  the  department 
known  as  arborculture,  and  the  adornment  of  school  and  public  grounds.  (Vol.  i, 
p.  188.) 

Drummond,  J.,  gives  the  following  history  of  the  Statutes  of 
Wisconsin — 

The  statute  in  relation  to  the  22d  of  February  and  4th  of  July,  was  passed  in 
1861 ;  but  when  there  was  legislation,  in  1862,  as  to  the  25th  of  December  and 
1st  of  January,  there  was  no  prohibition  in  relation  to  the  Courts,  except  what 
might  be  inferred  from  the  fact  that  they  were  declared  holidays.  It  was  not  till 
afterwards  (1869)  that  it  was  declared  that  when  the  day  for  the  meeting  of  the 
Court  should  fall  upon  a  legal  holiday,  it  should  adjourn  to  the  following  day. 

The  natural  conclusion  would  seem  to  be,  that  when  the  State  Legislature,  in 
1861,  legislated  in  relation  to  the  22d  of  February  and  4th  of  July,  and  made  pro- 
hibitions, and  then  again  legislated,  in  1862,  as  to  the  25th  of  December  and 
1st  of  January,  the  prohibitions  should  not,  by  construction  merely,  be  enlarged. 
*  ♦  ♦  Tiiere  does  not  seem  to  be  any  Statute  of  this  State,  which,  when  fairly 
considered,  declares  that  no  official  Act  shall  be  performed  on  a  holiday.  In  re- 
ferring to  holidays,  I  do  not  intend  to  include  Sundays,  as  to  which  there  is  con- 
siderable prohibitory  legislation  by  this  State,  affecting  business,  public  'and  private 
labor,  amusements,  and  the  service  of  civil  process :  (Drummond,  J.  In  re  Worth- 
ington  (1877),  U.  S.  Cir.  Ct,  W.  Dist.  Wis.  7  Biss.  457,458,  459) 

Wyoming  Revised  Statutes,  in  force  January  i,  1887,  pro- 
vide— 

Sec  1430.  The  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  day  that  may  be  appointed  by  the 
President  of  the  United  States  as  the  annual  thanksgiving  day,  and  the  twenty-fifth 
day  of  December  of  each  and  every  year,  are  hereby  declared  legal  holidays  in 
and  for  the  Territory  of  Wyoming,    (p.  394.) 

Wyoming  also  by  an  Act  relating  to  negotiable  instru- 
ments, and  for  other  purposes,  approved  March  9,  1888,  pro- 
vides— 

Sec  66.  The  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  twenty-fifth  day  of  Decem'^cr, 
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and  any  day  appointed  by  the  Governor  of  the  Territory  or  the  President  of  the 
United  States,  as  a  day  of  fast  or  thanksgiving,  and  any  other  day  made  a  legal 
holiday  by  law,  shall  for  all  purposes  whatsoever  of  presentment  for  payment, 
presentment  for  acceptance,  and  the  protesting  or  the  giving  of  notice  of  non- 
acceptance,  or  of  non-payment,  of  all  negotiable  instruments,  be  considered  as 
legal  holidays ;  and  if  the  first  day  of  January,  the  twenty-second  day  of  Feb- 
ruary, the  thirtieth  day  of  May,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of 
December,  or  any  other  legal  holiday  shall  fall  upon  Sunday,  the  Monday  follow- 
hig  shall  be  a  legal  holiday  within  the  meaning  of  this  article.  (Laws,  p.  153.) 

Sec.  62.  Except  as  otherwise  provided  in  this  article,  the  three  da3rs  following 
the  day  on  which  a  negotiable  instrument  becomes  due  by  its  terms,  are  allowed 
as  days  of  grace,  imless  the  last  of  such  days  is  Sunday  or  a  legal  holiday,  in 
which  case  the  next  preceding  business  day  shall  be  the  last  day  of  grace  allow- 
ed.   (Id.) 

Sec.  65.  A  negotiable  instrument,  on  which  da3rs  of  gjrace  are  not  allowed, 
which  by  its  terms  matures  on  Sunday  or  on  a  legal  holiday,  b  payable  on  the  next 
preceding  business  day.     (Id.) 

Chapter  87.  An  Act  authorizing  the  Governor  to  designate  arbor  day  and 
encourage  tree  planting.     (Approved  March  9,  1888.) 

Section  i.  The  Governor  shall  annually,  in  the  spring,  designate  by  official 
proclamation,  an  arbor  day,  to  be  observed  by  the  schools,  and  for  economic  tree 
planting,  and  the  same  shall  be  a  legal  holiday.     (Laws,  p.  183.) 

IX.      SUMMARY  OF   THE  STATUTES. 

A  proper  conclusion  to  the  several  statutes  themselves  will 
be  a  classification  and  review  of  some  of  their  provisions,  with 
a  view  to  ascertain  their  uniformity.  And,  first,  the  enquiry  is, 
what  days  are  accounted  legal  holidays  ? 

January  First,  or  New  Year's  Day,  is  a  legal  holiday  in  all 
the  States,  except  Arizona,  Arkansas,  Kentucky,  Massachu- 
setts, New  Hampshire,  Rhode  Island,  Utah  and  Washington. 

January  Eighth,  or  the  Anniversary  of  the  Battle  of  New 
Orleans,  is  a  legal  holiday  in  Louisiana  alone. 

February  Third,  see  Shrove  Tuesday,  infra. 

February  Twelfth  is  a  legal  holiday  in  Louisiana. 

February  Twenty  SecoJid,  or  Washington's  Birthday,  is  a 
legal  holiday  in  all  the  States,  except  Arizona,  Arkansas,  Iowa, 
Kansas,  Mississippi,  New  Mexico,  Utah  and  Washington  ( ! ). 

March  Second,  or  the  Anniversary  of  Texan  Independence, 
is  a  legal  holiday  in  that  State  alone. 

March  Twentieth^  see  Good  Friday,  infra, 

April  Twenty-first  is  a  legal  holiday  in  Texas  only. 

April  Twenty-second,  or  Arbor  Day,  supra,  p.  154. 
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AprU  Twenty-sixth,  known  as  Decoration  Day  in  the  States 
where  it  is  observed,  is  a  legal  holiday  in  Alabama  and 
Georgia. 

May  Tenth  is  a  legal  holiday  in  North  Carolina  alone. 

May  Twentieth,  or  the  anniversary  of  the  Mechlenberg 
Declaration  of  Independence,  is  a  legal  holiday  in  North  Car- 
olina alone ;   as  Memorial  Day  is  a  legal  holiday  in  Tennessee. 

May  Thirtieth,  or  Decoration  Day,  is  a  legal  holiday  in  all 
the  States,  except  Alabama,  Arizona,  Arkansas,  Maryland,. 
Mississippi,  Missouri,  Montana,  New  Mexico,  North  Carolina, 
South  Carolina,  Texas,  Utah,  Virginia,  Washington  and  West 
Virginia. 

June  (the  first  Saturday  in),  is  a  legal  holiday  in  Oregon 
under  the  name  and  title  of  Labor  Day. 

July  Fourth,  or  Independence  Day,  is  a  legal  holiday  in  all 
the  States  and  Territories,  except  Arizona  and  Utah. 

September  First,  or  Labor  Day,  is  a  legal  holiday  in 

Massachusetts,  New  York,  [Oregon  {supra). "[ 

Nebraska,  Pennsylvania. 

September  Ninth  is  a  legal  holiday  in  California. 
December  Twenty-fifth,  or  Christmas  Day,  is  a  legal  holiday 
in  all  the  States  and  Territories,  except  Arizona. 

Arbor  Day  is  merely  observed  in  Pennsylvania,  Illinois  and 
Michigan  (see  the  statute)  when  proclaimed  by  the  Governor, 
but  is  a  legal  holiday  in 

Colorado,  (for  schools)    .        .         .         Third  Friday  in  April. 

Idaho,  .....         Last  Monday  of  April. 

Nebraska,      .....        Twenty-second  of  April. 

Nevada,  (for  schools)     .        .         .         Day  appointed  by  the  Governor. 

Rhode  Island,  (except  for  bills  and  notes)  ** 

Tennessee,  (for  schools)  .        .        Day  appointed  County    Su]>erinten- 

dent. 
Wisconsin,  .....         Day  appointed  by  the  Governor. 
Wyoming,  (see  the  statute)    .  " 
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Election  Day,  when   the  election 
State,  is  a  legal  holiday  in 


is   held  throughout  the 


California, 

Dakota, 

Florida, 

Idaho, 

Illinois, 

Indiana,  (see  the  statute) 

Maine,  (see  the  statute) 

Fast  Day,  annual  or  special,  is  a  legal  holiday  in 


Maryland, 

Massachusetts,  (see  the  statute) 

Missouri, 

Montana, 

Nevada, 

New  Hampshire, 


New  Jersey, 

New  York, 

Oregon, 

South  Carolina^ 

Tennessee, 

Texas, 

Wisconsin. 


California, 

Colorado, 

Connecticut, 

Dakota, 

District  of  Columbia, 

Florida, 

Georgia, 

Idaho, 

Illinois, 

Indiana, 

Iowa, 


Kansas, 

Kentucky, 

Maine, 

Maryland, 

Massachusetts, 

(See  p.  141  supra) 

Michigan, 

Montana, 

Nebraska, 

New  Hampshire, 


New  Mexico, 

New  York, 

Ohio, 

Oregon, 

Pennsylvania, 

Rhode  Island, 

Tennessee, 

Texas, 

Vermont, 

Virginia, 

Wyoming. 


Good  Friday,  which  may  happen  as  early  as  the  twentieth  of 
March,  and  as  late  as  the  twenty-third  of  April  (see  the  Tables 
in  the  front  of  the  Book  of  Common  Prayer),  is  a  legal  holi- 
day in  ^ 

Alabama,  Maryland,  Minnesota, 

Louisiana,  Pennsylvania. 

Inauguration  Day,  when  the  President  of  the  United  States 
takes  his  oath  of  office,  is  a  legal  holiday  in  the  District  of 
Columbia. 

Saturday  Afternoon  holidays  are  established  by  law  in  New 
York. 

Shrove  Tuesday,  or  Mardi  Gras,  is  a  legal  holiday  in 
Alabama  and  Louisiana. 

Special  days  set  apart  by  the  Governor  of  the  State,  or  by 
the  President  of  the  United  States,  and  generally  for  religious 
observances,  in 

Nebraska, 

New  Hampshire, 

New  Jersey, 

New  Mexico, 

New  York,  (see  the  statute) 

Ohio, 


Dakota, 

Florida, 

Georgia, 

Idaho, 

Maryland, 

Massachusetts, 

Michigan, 


Oregon, 

Pennsylvania, 

Rhode  Island, 

Tennessee, 

Texas, 

Virginia, 

Wyoming. 
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Tlianksgwing  Day  is  a  legal  holiday  in  all  the  States  and 
Territories,  except  Arizona,  Arkansas  and  Utah. 

Holidays  are  generally  appointed  by  the  President  of  the 
United  States,  or  the  Governor  of  the  State,  but  Georgia  is 
unique  in  also  allowing  "  any  municipal  authority  "  to  appoint 
days  of  "  thanksgiving,  or  fasting  and  prayer,  or  other  religious 
observances."  So  far  as  localizing  the  holiday.  New  York  now 
authorized  her  governor  to  limit  religious  observances  to  par- 
ticular places  or  sections. 

Second^  the  enquiry  may  be,  on  what  day  is  a  variable  holi- 
day to  be  held,  when  it  would  happen  on  a  Sunday  ?  It  is 
transferred  to  the  following  Monday  in  all  except  the  follow- 
ing States ;  that  is,  Arizona  and  Arkansas ;  but  Pennsylvania 
is  unique  in  following  the  general  rule  in  all  cases  except  when 
the  thirtieth  of  May  fells  upon  a  Sunday,  then  Decoration  Day 
is  observed  on  Saturday  the  twenty-ninth.  Rhode  Island 
agreed  with  Pennsylvania  until  1886. 

Appeals  are  to  be  entered  in  Georgia,  within  four  days  after 
the  adjournment  of  the  Court  in  which  the  judgment  was  en- 
tered, but  Sundays  and  legal  holidays  are  excluded  from  the 
computation  :     See  page  142. 

Appearance  in  Court,  on  a  legal  holiday  is  expressly  ex- 
cused, by  statute  in  Iowa. 

Couft^  or  law,  days  are  expressly  transferred  by  statute  to 
the  next  law  day,  when  falling  upon  a  legal  holiday  in  Colo- 
rado and  Michigan. 

Days  of  Public  Rest  is  the  statutory  term  in  Louisiana  for 
legal  holidays. 

Judicial  proceedings  are  forbidden,  with  certain  limitations  in 

California,  Michigan,  (see  the  statute)  Nevada, 

Colorado,  Montana,  Oregon, 

Maine,  Nebraska,  Rhode  Island, 

Massachusetts,  Wisconsin. 

Legislative  action  in  the  form  of  ordinary  business  is  for- 
bidden in  Massachusetts. 
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Liquor  Dealers  are  restrained  in  their  sales,  on  certain  holi- 
days, in  Massachusetts,  Michigan  and  New  York  (on  election 
days). 

Process  may  be  issued  and  served  on  a  legal  holiday,  by  ex- 
press statutory  provisions,  in  Colorado.  On  the  other  hand 
the  service  of  process  on  a  legal  holiday  is  expressly  prohibi- 
ted in  Louisiana,  Minnesota,  Missouri  and  Texas. 

Public  Offices  are  directed  to  be  closed,  on  a  legal  holiday,  in 

Kentucky,  Minnesota,  New  York, 

Massachusetts,  Tennessee. 

Quiet  is  secured  upon  many  holidays,  by  special  statutory 
provisions,  in  Connecticut. 

Sundays  are  improperly  classed  with  holidays,  in 

Iowa, 

Louisiana, 

Oregon. 

Recurring  to  the  new  definition  at  the  bottom  of  page  141, 
the  propriety  of  placing  religious  observances  first,  will  appear 
from  the  summary  of  the  statutes.  Yet  it  is  equally  clear 
that  no  effort  has  been  made  in  recent  years  to  secure  any 
Sabbatical  observance  of  (e.  g.)  Good  Friday.  All  that  has 
been  desired  is  such  freedom  from  monetary  transactions,  as 
by  the  closing  of  the  banks  and  cessation  of  business  directly 
dependent  thereon,  may  allow  of  choice  in  the  method  of  pass- 
ing the  day.  The  addition  of  days  of  political  or  social 
significance,  leads  to  no  proper  confusion  of  thought,  but 
rather  serves  the  more  sharply  to  distinguish  the  weekly 
dies  non  as  one  founded  upon  a  natural  law  of  regular  recur- 
rence, whose  violation  appeals  to  more  than  the  mere  legisla- 
tive punishments.  John  B.  Uhle. 


Alabama, 

Florida, 

California, 

Idaho, 

Dakota, 

Indiana, 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  vf  California. 

BARRETT  v.  MARKET  ST.  C  RY.  CO. 

The  rules  and  regulations  of  a  carrier  of  passengers  must  be  reasonable,  and 
the  carrier  must  deal  in  a  reasonable  manner  with  the  persons  carried. 

It  would  be  unreasonable  for  a  street  railway  company  to  require  passengers- 
upon  its  cars  to  tender  the  exact  fare  charged,  and  to  refuse  to  make  change  for 
notes  or  coin  of  a  reasonable  amount. 

The  tender  of  a  five  dollar  gold  piece  or  legal  tender  note  is  not  unreasonable, 
and  a  railway  company  is  bound  to  supply  its  conductors  with  sufficient  money  to* 
change  a  coin  or  note  of  that  denomination. 

A  distinction  as  to  what  is  a  reasonable  tender,  exists  between  railroads,  where 
passengers  may  pay  their  fares  at  a  ticket  office,  and  street  railways,  where  they 
are  obliged  to  pay  upon  the  cars. 

Appeal  from  Superior  Court,  City  and  County  of  San 
Francisco. 

W.  H,  L.  Barnes,  for  appellant. 

Stanley y  Stoney  &  Hayes,  for  respondent. 

Patterson,  J.,  November  26,  1889.  Action  for  damages 
for  the  forcible  ejection  of  plaintiff  from  one  of  defendant's 
cars.  The  defense  was  that  the  plaintiff  had  refused  to  pay  his 
fere,  and  that,  therefore,  the  defendant  was  justified  in  ejecting 
him.  The  trial  court  gave  judgment  for  the  plaintiff,  and  the 
defendant  appeals  upon  the  findings.  The  material  portions 
of  the  findings  are  as  follows  : 

"  That  while  in  said  car,  as  such  passenger,  and  when  said  car  was  near  the 
comer  of  Second  and  Market  streets,  the  conductor  in  charge  of  said  car,  on  be- 
half of  the  defendant,  did,  in  the  course  of  his  employment  as  such  conductor, 
demand  of  the  plaintiff  the  payment  of  the  sum  of  5  cents,  being  the  legal  fare 
and  cost  of  transportation  on  said  car.  That  said  plaintiff  did  not  have  in  his 
possession  any  coin  or  currency  of  the  exact  value  of  5  cents,  or  any  coin  of  any 
smaller  denomination  than  a  ^5  gold-piece,  lawful  money  of  the  United  States, 
and  plaintiff,  in  response  to  said  demand  of  said  conductor,  offered  said  conductor 
a  ^5  gold-piece,  and  told  said  conductor  to  take  his  (plaintifl's)  fare  out  of  said 
sum  of  #5.  That  the  conductor  refused  to  accept  said  ^5  gold-piece,  informing 
the  plaintiff  that  he  was  unable  to  make  change  for  said  ^5  gold-piece,  and  in- 
sisted upon  the  payment  to  him  by  the  plaintiff  of  the  exact  sum  of  5  cents,  at  the 
same  time  directing  plaintiff  if  he  did  not  produce  and  pay  said  sum  of  5  cents  to 
leave  the  car.  That  the  plaintiff  informed  the  conductor  that  the  ^5  gold-piece 
was  the  smallest  coin  he  had ;  that  he  was  willing  to  pay  his  fare,  but  could  not 
furnish  the  exact  amount ;  and  refused  to  leave  the  car  upon  the  demand  of  the  con- 
ductor. That  thereupon  the  conductor  stopped  said  car,  and  called  the  driver  to 
his  assistance,  and  both  of  them  thereupon  seized  the  plaintiff,  and,  against  his 
protest,  opposition,  and  struggles,  forcibly  ejected  him  from  said  oar  at  the  comer 
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of  said  Second  and  Market  streets,  and  in  so  doing  inflicted  upon  plaintiff  various 
bruises  and  injuries.  ♦  *  *  And  the  Court  finds  from  the  foregoing  facts  alone 
that  the  plaintiff  did  not  refuse  to  pay  fare  for  his  transportation  on  said  car,  and  did 
not  insist  upon  any  right,  or  supposed  right,  to  be  transported  free  of  charge, 
under  any  circumstances  or  upon  any  condition,  and  that  plaintiff  was  not  ejected 
or  put  out  of  said  car  for  a  refusal  to  pay  his  fare.  And  as  a  conclusion  of  law, 
from  the  foregoing  facts,  the  Court  finds  that  the  plaintiff  is  entitled  to  judgment/* 
etc.  It  is  stipulated  by  counsel  "that,  if  plaintiff  were  entitled  to  damages,  ^$500 
was  a  fair  and  just  estimate  thereof." 

The  question  on  the  merits  to  which  counsel  have  mainly 
directed  their  arguments  is  whether  the  passenger  was  bound  to 
tender  the  exact  fare.  It  is  argued  for  the  appellant,  that  the 
rule  in  relation  to  the  performance  of  contracts  applies,  and 
that  the  exact  sum  must  be  tendered.  But  we  do  not  think 
so.  The  (are  can  be  demanded  in  advance  as  well  as  at  a  sub- 
sequent time:  Civil  Code,  §  2187.  And,  so  far  as  this  ques- 
tion is  concerned,  we  see  no  difference  in  principle  where  the 
fere  is  demanded  in  advance  and  where  it  is  demanded  subse- 
quently. If  it  be  demanded  in  advance,  there  is  no  con- 
tract. The  carrier  simply  refuses  to  make  a  contract.  Con- 
sequently, the  rule  in  relation  to  the  performance  of  con- 
tracts, whatever  it  be,  has  no  necessary  application.  The 
obligation  of  the  carrier  in  such  case  would  be  that  which  the 
law  imposes  on  every  common  carrier,  viz.,  that  he  must,  "  if 
able  to  do  so,  accept  and  carry  whatever  is  offered  to  him,  at 
a  reasonable  time  and  place,  of  a  kind  that  he  undertakes  or  is 
accustomed  to  carry :  "  Id.  §  2 169.  This  duty,  like  every  other 
which  the  law  imposes,  must  have  a  reasonable  performance; 
and  we  do  not  think  it  would  in  all  cases  be  reasonable  for  the 
carrier  to  demand  the  exact  fare  as  a  condition  of  carriage. 
Suppose  that  on  entering  a  street-car  a  person  should  tender 
the  sum  of  10  cents  ?  Would  it  be  reasonable  for  the  carrier 
to  refuse  it?  Prior  to  the  act  of  1878,  the  usual  fare  was  6j^ 
cents.  In  such  a  case  it  would  be  unreasonable  for  the  carrier 
to  demand  the  exact  fare ;  for  there  is  no  coin  in  the  country 
which  would  enable  the  passenger  to  answer  such  a  demand. 
It  would  be  impossible  for  the  passenger  to  furnish  such  a 
sum.  Consequently,  to  allow  the  carrier  to  maintain  such  a 
demand,  would  be  to  allow  him  to  refuse  to  perform  the  duty 
which  the  law  imposes  upon  him.  The  fare  which  he  is  now 
allowed  to  charge  is  no  longer  the  sum  mentioned.    The  act  of 
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1878  forbids  him  to  "charge  or  collect  a  higher  rate  than  S 
cents."  But  there  is  nothing  to  prevent  a  lower  rate  from  being  - 
charged.  The  carrier  might  fix  it  at  4j^  cents,  and  in  such  a 
case  it  would  be  equally  impossible  for  the  passenger  to  com- 
ply with  such  a  demand  as  in  the  case  above  put.  Conse- 
quently, it  will  not  do  to  lay  down  the  rule  that  the  passen- 
ger is  obliged  to  tender  the  exact  fare. 

But  it  does  not  follow  that  the  passenger  may  tender  any 
sum,  however  large.  If  he  should  tender  a  $\oo  bill,  for 
example,  it  would  be  clear  that  the  carrier  would  not  be  bound 
to  furnish  change.  The  true  rule  must  be,  not  that  the  pas- 
senger must  tender  the  exact  fare,  but  that  he  must  tender  a 
reasonable  sum,  and  that  the  carrier  must  accept  such  tender, 
and  must  furnish  change  to  a  reasonable  amount.  The  obli- 
gation to  furnish  a  reasonable  amount  of  change  must  be  con- 
sidered as  one  which  the  law  imposes  from  the  nature  of  the 
business.  Section  2188  of  the  Civil  Code  provides  that  "a 
passenger  who  refuses  to  pay  his  fare,  or  to  conform  to  any 
lawful  regulation  of  the  carrier,  may  be  ejected  from  the  vehicle 
by  the  carrier."  The  question  is  whether  the  findings  show  a 
refusal  to  pay, — ^whether  the  tender  of  a  ^5  gold-piece  was 
sufficient. 

It  is  claimed  by  appellant  that  the  establishment  of  the  rule 
contended  for  by  the  respondent  would  lead  to  great  inconveni- 
ence, and  make  it  the  duty  of  the  carrier  of  persons  for  hire  in 
street-cars  to  provide  its  conductors  with  sufficient  small  coin 
to  do  a  general  exchange  business  with  all  passengers;  thus 
requiring  the  company  to  intrust,  to  a  class  of  employes  who 
are  usually  of  no  pecuniary  responsibility,  large  sums  of 
money.  It  is  further  said,  that  if  the  tender  of  a  $^  gold- 
piece  is  a  tender  of  the  amount  actually  due,  and  the  conductor 
is  bound  to  receive  it  and  return  ^4.95  to  the  passenger,  the 
same  principle  would  apply  to  the  offer  by  the  passenger  of 
$\Q  or  ^20  in  gold  or  currency.  With  the  question  of  con- 
venience, however,  we  have  nothing  to  do,  except  in  so  far  as 
it  bears  upon  the  question  whether  the  amount  tendered  was  a 
reasonable  sum,  such  as  the  carrier  was  bound  to  accept.  It 
does  not  follow,  if  it  be  established  as  a  rule,  that  $^  is  a  rea- 
sonable amount  to  be  tendered  to  a  conductor,  that  ^20  or  ^50 
Vol.  XXXVIII.— 13. 
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is  also  a  reasonable  amount,  and  must  be  accepted.  The  fears 
of  the  appellant  are  based  upon  the  assumption  that  passen- 
gers generally  will  contumaciously,  to  avoid  the  payment  of 
£ire,  and  require  the  companies  to  carry  them  free,  offer  coin  of 
a  large  denomination.  But  these  fears,  we  think,  can  be  safely  set 
aside  upon  the  theory  that  a  question  like  this  will,  as  is  usual, 
settle  itself  by  a  spirit  of  mutual  accommodation  between 
carrier  and  passenger.  It  is  a  well-known  fact,  that  the  ^5 
gold-piece  is  practically  the  lowest  gold  coin  in  use  in  this 
section  of  the  country. 

The  case  upon  which  the  appellant  relies,  Fulton  v.  Grand 
Trunk  Ry.  Co,  (1858),  17  U.  C.  Q.  B.  428,  is  not  quite 
in  point  In  that  case  the  plaintiff  had  boarded  a  train 
of  cars  without  a  ticket,  and  when  asked  for  his  fare 
declined  paying  it,  as  he  said  he  had  not  made  up  his  mind 
how  far  he  should  go.  The  conductor  told  him  that  he  must 
decide,  and  afterwards,  on  his  declining  again  on  the  same 
ground,  stopped  the  train  and  put  him  off.  The  plaintiff  then 
tendered  the  conductor  a  ^20  gold-piece,  telling  him  to  take 
his  fare,  i> i  .35,  out  of  it.  Under  these  circumstances,  the  Court 
very  properly  held,  that  the  plaintiff  had  refused  to  pay  his 
fare,  within  the  meaning  of  a  statute  very  much  like  our  own, 
and  that  the  conductor  was  justified  in  refusing  to  carry  him 
further.     The  Court  said — 

"  The  general  practice  is  for  the  passengers  to  pay  at  the  office,  and  get  tickets, 
*  *  *  and  a  person  rushing  into  a  car  without  a  ticket  has  no  reason  to  expect 
that  he  will  find  the  conductor  prepared  to  change  a  ^20  gold-piece,  for  he  relies 
upon  receiving  tickets  from  the  parties,  or,  if  money  is  to  be  paid  to  him  instead, 
that  it  will  be  paid  with  reasonable  regard  to  what  is  convenient  under  the  cht:um- 
stances." 

A  distinction  ought  to  be  made,  we  think,  between  passen- 
gers traveling  on  steam  railroads  and  those  traveling  on  street 
railroads.  Passengers  of  the  former  class  are  expected  to 
prepare  themselves  with  tickets  procured  at  the  regular  office 
established  at  the  station  where  the  trains  regularly  stop. 
Horse  cars  and  cable-cars  stop  at  all  points  along  the  road  at 
the  beck  of  those  desiring  to  ride,  and  the  conductors  do  not^ 
as  a  general  thing,  expect  to  receive  tickets  for  the  passage. 
Judgment  and  order  affirmed. 

We  concur  :  Fox,  J.;  Works,  J. 
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As  a  general  rule,  in  order  to  con- 
stitute a  valid  tender,  the  exact  amount 
due  must  be  offered:  17  Amer.  Law 
Reg.  745,749.  The  debtor  cannot 
tender  a  bank  note  or  coin  for  a  larger 
amount  than  the  debt,  and  require 
change  to  be  made  :  Betterba  v.  Davis 
(iSil),  3  Camp.  70;  Robinson  v. 
Cook  (1815),  6  Taunt.  H^o.  But  while 
a  railway  company,  by  permitting  a 
passenger  to  board  its  car  without 
demanding  the  payment  of  his  fare  in 
advance,  actually  establishes  between 
itself  and  him  the  relation  of  debtor 
and  creditor,  the  enforcement  of  a  rule 
requiring  the  tender  of  the  exact  fare 
would  be  impracticable,  and  such  a  rule 
would  undoubtedly  be  pronounced  un- 
reasonable by  the  courts.  In  Tarbell 
V.  Central  Pacific  R.  R.  Co,  (1868), 
34  Cal.  616,  the  passenger  tendered 
the  conductor  the  amount  of  his  fare  in 
United  States  legal  tender  notes.  The 
conductor  refused  to  accept  them  and 
demanded  coin.  This  not  being  pro- 
duced, the  passenger  was  ejected,  and 
subsequently  brought  suit  for  damages. 
Counsel  for  the  railroad  company,  while 
admitting  that  a  common  carrier  is 
bound  to  carry  all  properly  behaved 
persons  on  payment  or  tender  of  their 
fare,  argued  that,  before  the  transpor- 
tation is  completed,  there  is  no  "  debt  '* 
within  the  meaning  of  the  Legal 
Tender  Acts,  on  the  part  of  the  passen- 
ger, and  that  therefore  a  tender  of 
United  States  notes  was  not  sufficient 
and  the  company  was  justified  in  the 
ejection.  In  supjwrt  of  this  contention 
they  cited  the  case  of  Pez-ry  v.  PVasA- 
burn  (1862),  20  Cal.  318  (approved  by 
the  Supreme  Court  of  the  United  States  in 
Lane  County  v.  Oregon  (1 868),  7  Wall. 
(74  U.  S.)  71,  and  subsequent  cases), 
where  it  was  held  that  taxes  levied 
under  State  authority  4»<1  not  constitute 
a  debt  within  the  meaning  of  the  Legal 
Tender  Acts.  But  the  Court  held  that 
**  the  point  that  the  defendant  was  not 


bound  to  carry  the  plaintiff  because  the 
fare  which  he  offered  to  pay  was  in 
legal  tender  notes,  is  not  tenable.  * 
*  *  There  being  no  contract  in  writ- 
ing stipulating  for  coin,  we  find  nothing 
in  the  case  which  takes  it  out  of  the 
operation  of  the  Act  of  Congress  in 
relation  to  legal  tender  notes.  Railroad 
fares  are  not  taxes,  and  do  not  fall 
within  the  rule  in  Perry  v.  Washburn 
{supra).  Whether  the  defendant  could 
have  legally  exacted  payment  in  coin 
before  the  plaintiff  was  admitted  into 
the  cars  and  the  journey  commenced,  is 
a  question  not  involved  in  thb  case,  and 
upon  which  we  express  no  opinion. 
Having  received  the  plaintiff  and  pro- 
ceeded several  miles  upon  the  journey, 
the  defendant  must  be  held  to  have  con- 
sented to  receive  in  payment  of  the  fare 
any  good  and  lawful  money  which  the 
plaintiff  might  tender,  when  called  upon 
for  payment.  The  kind  of  money  to  be 
paid  had  then  ceased  to  be  an  open 
question,  for  the  contract  was  already 
made  and  in  process  of  performance."* 
To  the  same  effect  is  the  recent  case 
of  Morgan  v.  Jersey  City  &*  B.  Ry, 
Co.f  decided  by  the  Supreme  Court  of 
New  Jersey,  November  13, 1889.  There 
the  passenger  tendered  a  silver  coin, 
worn  smooth  by  use.  The  conductor 
refused  to  a-:cept  it,  and,  upon  the  pas- 
senger declining  to  tender  other  money, 
ejected  him  from  the  car.  Upon  the  trial 
of  a  suit  for  damages,  the  Court  in- 
structed the  jury  as  follows:  "The 
plaintiff  tendered  this  ten-cent  piece,  a 
genuine  and  recognizable  coin  of  the 
United  States,  and  that  was  his  lawful 
fare,  provided  that  you  believe  that  the 
coin  is  in  tlie  condition  in  which  it  was 
when  issued  from  the  mint,  except  as 
it  has  been  changed  by  proper  use.  If 
there  has  been  no  other  abrasion,  no 
other  defacement  of  that  coin,  except 
such  as  it  has  received  in  the  pa<ising 
from  hand  to  hand,  then  it  is  still,  under 
the  laws  of  the   country,  a  good   ten- 
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cent  piece,  and  was  the  fare  of  the 
plaintiff.  If  you  think  it  has  been 
otherwise  changed,  willfully  changed,  it 
has  ceased  to  be  a  lawful  coin  of  the 
country,  and  it  has  ceased  to  be  a  law- 
ful tender."  The  Supreme  Court  held 
this  instruction  to  be  sul)stantially  cor- 
rect. The  opinion  is  well  worth  quot- 
ing at  length  :  "  By  the  Act  of  March 
3,  1875  (Rev.  Stat.  U.  S.  ?  3586),  the 
silver  coins  of  the  United  States  shall 
be  a  legal  tender,  at  their  nominal 
value,  for  any  amount,  not  exceeding 
five  dollars,  in  any  one  payment.  By 
the  Act  of  January  9,  1879  (Supp. 
Rev.  Stat.  U.  S.  488),  the  holder  of  any 
of  the  silver  coins  of  the  United  States 
of  smaller  denomination  than  one 
dollar  may,  on  presentation  of  the  same 
in  sums  of  twenty  dollars,  or  any  mul- 
tiple thereof,  at  the  office,  of  the  Treas- 
urer of  the  United  States,  receive 
therefor  lawful  money  of  the  United 
States.  Section  3  increases  the  le- 
gal lender  of  silver  coin  to  the  sum  of 
ten  dollars,  instead  of  Hve  dollars, 
under  the  previous  statute.  In  Section 
3585  of  the  Revised  Statutes,  the  gold 
coins  of  the  United  States  are  made  a 
legal  tender  in  all  payments  at  their 
nominal  value,  when  not  below  the 
standard  weight  and  limit  of  tolerance 
for  the  single  piece ;  and,  when  reduced 
in  weight  below  such  standard  and 
tolerance,  shall  be  a  legal  tender  at 
valuation  in  proix>rtion  to  their  actual 
weight.  The  limit  of  toleration  for 
sold  coin  referred  to  is  found  in 
Sections  3505  and  35 1 1,  to  be,  when 
reduced  in  weight  by  natural  abrasion, 
not  more  than  one-half  of  one  per 
centum  below  the  standard  weight  pre- 
scribed by  law,  after  a  circulation  of 
twenty-years,  as  shown  by  the  date  of 
coinage,  and  at  a  ratable  proportion  for 
any  period  less  than  twenty  years.  This 
particularity  in  the  limitation  and  allow- 
ance as  to  gold  coin  is  not  found  in  the 
case  of  natural  abrasion  in  silver  coins. 


This  difference  is  very  noticeable  and 
important  in  a  question  of  statutory  con- 
struction and  legislative  intention.  It 
seems  by  these  statutes  that,  so  long  as 
a  genuine  silver  coin  is  worn  only  by 
natural  abrasion,  is  not  appreciably 
diminished  in  weight,  and  retains  the 
appearance  of  a  coin  duly  issued  from 
the  mint,  it  is  a  legal  tender  for  its 
original  value  :  U.  S.  v.  Lissner  (1882), 
U.  S.  Circ.  Crt.  D.  Mass.,  12  Fed. 
Rcpr,  840.  The  coin  in  question 
in  this  case  was  shown  in  court  to 
the  jury.  It  does  not  appear  in  the 
evidence  to  have  been  so  worn  that  it 
was  light  in  weight,  or  not  distinguish- 
able as  a  genuine  dime.  With  no 
limitation  put  upon  its  circulation  by 
the  Government,  it  would  seem  that 
none  was  intended,  so  long  as  it  was 
not  defaced,  cut,  or  mutilated,  and 
was  only  made  smooth  by  constant  and 
long-continued  handling,  while  being 
circulated  as  part  of  the  national  cur- 
rency. The  instruction  was  right,  as 
the  facts  appear,  and  as  the  jury  found 
them." 

In  both  the  cases  cited,  the  relation 
subsisting  between  the  carrier  and  the 
passenger,  after  the  latter  had  entered 
the  car  without  prepayment  of  his  fare, 
was  recognized  to  be  that  of  creditor 
and  debtor.  Consequently  the  passen- 
ger was  required  to  offer  to  pay  his 
fare  in  the  legal  tender  of  the  country, 
and  the  carrier,  when  such  a  tender 
was  made,  was  bound  to  accept  it.  As 
has  been  already  stated,  a  strict  appli- 
cation of  the  rules  of  tender,  would 
justify  the  carrier  in  refusing  to  accept 
anything  except  the  exact  amount  of  the 
fare.  But  another  principle  here  comes 
into  play  and  must  be  recognized.  It  is 
this  principle  which  sustains  the  ruling 
in  the  principal  case.  ReasonabUnesi 
must  characterize  all  the  dealings  of  a 
common  carrier  with  its  passengers.  It 
has  the  power  to  make  rules  and  regu- 
lations to  guide  and  govern  its   agents 
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in  the  discharge  of  their  duties  and  for 
the  conduct  of  passengers  while  upon 
its  cars  or  conveyances,  but  such  rules 
and  regulations  must  be  reasonable : 
Wheeler  on  Carriers,  130-1-2.  **  Regu- 
lations will  be  deemed  reasonable, 
which  are  suitable  to  enable  them 
(carriers)  to  perform  the  duties  they 
undertake,  and  to  secure  their  own  just 
rights  in  such  employment;  and  also  such 
as  are  necessary  and  proper  to  insure 
the  safety  and  promote  the  comfort  of 
passengers:"  Commonwealth  v.  Power 
(i&H),  7  Met.  (Mass*)  596;  State  v. 
Chovin  (1858),  7  Iowa  204.  So  also  the 
regulations  of  the  carrier  must  be  en- 
forced in  a  reasonable  manner,  and  its 
treatment  of  its  passengers  must  in  all 
cases  be  characterized  by  this  same 
quality  of  reasonableness.  Thus  in 
several  cases  it  has  been  held  that, 
where  a  passenger,  who  has  purchased 
a  ticket,  but  is  unable  to  find  it  at  the 
moment  of  the  conductor's  demand  for 
its  production,  is  entitled  to  be  allowed 
reasonable  time  to  make  search  for  it : 
Maples  V.  New  York  &*  ^V.  H.  R.  R. 
Co.  (1871),  38  Conn.  557 ;  Hayes  v. 
New  York  Cent.  <&-  H.  R.  R.  R.  Co. 
(S.  Ct.  N.  Y.  1884),  10  Alb.  Law  Jour. 
469 ;  International  &*  G.  N.  R.  R.  Co. 
V.  WUkes  (1887),  68  Tex.  617. 

A  passenger  who  has  neither  ticket 
nor  money  is  also  entitled  to  reasonable 
time  in  which  to  borrow  the  sum  needed 
from  other  passengers,  if  he  requests  to 
be  permitted  to  do  so :  Curl  v.  Chicago^ 
R.  I.  6*  P.  R.  R.  Co,  (1884),  63  Iowa 
417;  Clark  V.  Wilmington  &»  HWdon 
R.  R.  Co.  (1885).  91  N.  C.  506. 

An  interesting  case  b  Louisville  dr» 
Nashville  R,  R.  Co.  ▼.  Garrett  (1881), 
8  Lea  (Tenn.)  438.  The  plaintiff  had 
there  boarded  a  train  without  ticket  or 
money,  but  having  a  tax  certificate, 
which  he  supposed  would  be  accepted 
for  his  fare,  but  which  the  conductor  re- 
fused to  receive.  The  latter  also  re- 
fused to  allow  him  to  proceed  to  the 


next  station,  where  he  stated  that  he 
could  get  money.  As  the  conductor 
was  ejecting  him,  another  passenger 
offered  to  pay  the  fare,  but  the  con- 
ductor would  not  accept  it.  The  Court 
said :  "  The  fact  of  a  party  getting  on 
a  passenger  car  for  the  purpose  of  travel, 
of  itself  creates  by  operation  of  law  a 
contract,  or  the  law  defines  the  terms  of 
the  contract,  the  obligations  of  which 
bind  both  parties.  On  the  part  of  the 
carrier,  among  other  things,  the  party  is 
entitled  to  be  carried  with  the  care  re- 
quired by  law,  at  the  established  rates 
and  with  no  unnecessary  delay.  On 
the  part  of  the  passenger,  he  is  bound 
as  the  first  duly  to  pay,  or  offer,  or  be 
willing  to  pay  his  fare  according 
to  such  reasonable  regulations  as 
may  be  established  by  the  company. 
Payment,  when  demanded,  b  hb  duty. 
The  receipt  of  the  compensation  is  the 
right  of  the  carrier,  and  thb  b  a  condi- 
tion precedent,  without  the  performance 
of  which  he  is  not  bound  to  perform 
the  service.  *  *  ♦  The  principle 
is,  the  carrier  is  bound  to  carry,  but  b 
entitled  to  his  pay — when  this  is  offered, 
the  law  imposes  the  duty.  This  being 
conceded,  it  seems  to  follow  that  *  * 
*  if  another  person  offered  to  pay  the 
fare  before  ejection  from  the  car,  the 
carrier  was  bound  ro  receive  it  and 
transport  the  passenger.  It  b  unimpor- 
tant to  the  carrier  from  whom  the  money 
comes.  If  it  is  the  proper  amount,  he 
gets  what  he  b  entitled  to,  and  must 
perform  the  duty  imposed.  *  *  * 
To  test  this  further,  however,  suppose  a 
carrier  should  make  a  regulation  that 
none  but  money  from  the  pocket  of  the 
passenger  himself  should  be  received  by 
conductors  on  passenger  trains,  and  if 
money  should  be  offered  by  a  friend  to 
pay  a  party's  fare,  it  should  be  rejected, 
no  one  could  hesitate  to  say  such  a  regu- 
lation would  be  void  as  unreasonr.ble, 
and  beyond  the  power  of  the  company 
to  make.    If  such  a  rule  could  not  be 
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properly  made,  the  act  of  a  conductor 
in  such  a  case,  without  a  regulation  to 
that  effect,  cannot  be  justified.  *  ♦  * 
Public  policy,  the  interest  and  rights  of 
of  the  pifblic,  as  well  as  the  known 
conditions  surrounding  the  business  of 
carrying  passengers  by  railroads  in  this 
country,  demand  that  no  narrow  or 
technical  rules  should  be  prescribed  to 
enable  them  to  exercise  any  arbitrary 
authority  whatever  in  the  performance 
of  their  duties  growing  out  of  their  re- 
lation to  the  public.  On  the  other 
hand,  every  principle  of  fairness  and 
right  demands  that  the  carrier  should 
be  sustained  in  enforcing  such  reasona- 
able  regulations  as  may  by  experience 
be  found  necessary  and  proper  in  the 
conduct  and  management  of  the  vast 
machinery  to  be  administered  in  carry* 
ing  on  this  complicated  and  res]x>nsible 
business." 

Questions  as  to  what  b,  or  is  not 
reasonable,  are  sometimes  determinable 
by  the  Court  and  sometimes  by  the  jury. 
In  the  principal  case  the  Court  held,  as  a 
matter  of  law,  that  it  would  be  unreas- 
onable to  require  a  passenger  to  tender 
the  exact  fare  and  that  the  carrier  must 
be  prepared  to  furnish  change  to  a  reas- 
onable amount,  and  further  that  five 
dollars  was  such  a  reasonable  amount, 
so  that  the  tender  of  a  five  dollar  gold- 
piece,  or  note,  was  reasonable. 

In  the  case  referred  to  in  the  opinion 
of  the  Court  {^Fulton  v.  Grand  Trunk 
Ry.  Co.  (1858),  17  U.  C.  Q.  B.  428),  it 
was  also  as  a  matter  of  law  held,  that 
the  tender  of  a  twenty-dollar  gold  piece 
in  payment  of  fare  amounting  to  one 
dollar  and  twenty-five  cents  "  was  not  a 
reasonable  offer  to  pay,"  requiring,  as  it 
did,  more  than  eighteen  dollars  to  be 
paid  back  in  change.  Even  the  officer 
attending  at  the  ticket  office  "  might 
reasonably  object  to  the  ofier  of  a 
twenty-dollar  gold  piece  in  order  that 
one  dollar  and  thirty-five  cents  might 
be  taken  out  of  it     If  any  or  all  of  the 


passengers  might  put  him  to  the  trouble 
of  giving  back  so  much  change  as  that 
it  would  be  impossible  that  the  business 
could  be  transacted  with  the  expedition 
which  is  necessary,  or  with  prof>er 
caution."  Much  less  reasonable  would 
it  be  to  require  the  conductor  to  be  pre- 
pared to  make  change  to  such  an 
amount. 

Thus,  it  appears  that  the  question  to 
be  determined  is  recognized  in  both  cases 
to  be,  what  is  reasonable  under  the  cir- 
cumstances. This  is  emphasized  in  the 
principal  case  by  reference  to  the  fact 
that  this  question  might  have  to  be  an- 
swered differently  in  the  case  of  steam 
railroads,  where  fares  may  be  paid  at 
the  ticket  office,  and  street  railways, 
where  they  are  payable  only  upon  the 
cars.  While  in  each  of  these  cases  the 
Court  very  properly  treats  the  question 
of  reasonableness  as  one  of  law,  circum- 
stances might  be  readily  conceived 
which  would  render  the  reasonableness 
of  the  amount  tendered  a  question  of 
fact,  to  be  submitted  to  the  jiuy. 

In  a  number  of  cases  the  duty  of  a 
street  railway  to  deal  with  its  passen- 
gers in  a  reasonable  manner,  has  been 
recognized  and  enforced  by  the  courts. 
In  Hall  V.  Second  and  Third  Sis.  P. 
Ry.  Co.  (1883),  14  W.  N.  C.  (Pa.)  242, 
where  a  passenger,  in  handing  his  fare 
to  the  conductor,  dropped  the  coin  into 
the  straw  upon  the  floor  of  the  car,  the 
Court  held  that  he  was  entitled  to  re- 
main upon  the  car  for  a  reasonable 
length  of  lime  to  search  for  the  coin, 
before  he  could  be  ejected  for  non-pay- 
ment of  fare.  In  Corbelt  v.  Tiventy- 
third  St.  Ry,  Co.  (1886),  42  Hun.  (K. 
Y.)  587,  the  facts  were  as  follows: 
The  passenger,  on  entering  a  car  which 
was  operated  by  a  driver  without  a 
conductor,  put  into  the  box  used  for 
that  purpose  five  fares  for  himself  and 
three  companions.  Upon  discovering 
his  mistake  and  applying  to  the  driver 
for  the  restitution  of  the  excessive  fare 
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pbced  in  tbe  box,  the  driver  refused  to 
TCSUse  it,  alleging  that  he  had  no  au- 
thoriiy  to  return  the  fare  or  correct  the 
Busiake,  and  directed  the  passenger  to 
Tcpair  to  the  office  of  the  company  for 
"his  money.     During  a  wrady  alterca- 
Um  between   the   passenger   and  the 
driver,  which  followed  the  latter*s  re- 
fosal  to  return  the  fare,  a  lady  entered 
the  car  and  delivered  her  five  cents  fare 
to  the  passenger  who  placed  it  in  his 
podcet,  and,  upon  his  refusal  to  deposit 
it  in  the  box,  the  driver  ejected  him 
from  the  car  and  delivered  him  into  the 
custody  of  a  policeman.     A  regulation 
of  the  company  required  a  passenger 
thus  deprived  of  his  money  by  his  own 
mistake,  to  go  to  the  ofHce  of  the  com- 
pany for  reimbursement.     The   Court 
held  that   ''the   plaintiff  was   clearly 
entitled  to  a  restitution  of  the  money 
dfcposited  by  him  by  mistake  in  the  box 
Juiced  in  the  car  to  receive  the  fare  of 
the  passengers,  and,  as  the  driver  him- 
self was  not  authorized  to  return  the 
&re,  and  in  that  manner   correct  the 
mistake,  it  was  an  entirely  reasonable 
course  to  adopt  for  the  plain lilT  to  re- 
hire the  fare,  which   he   did  of  the 
other  passenger,   and   in   that  manner 
lecmbiirse  himself  for  the  money  tnad- 
lotcnOy  placed  in  the  box.     The  regu- 
latxm  of  the  railway  company  requiring 
a  passenger,  who  may  be  deprived  of 
his  money  t^"  his  own  mistake  in  this 
mamier,  to  go  to  the  office  of  I  he  com- 
pany for  its  reimbursement  and  ihe  cor- 
re^ion  of  the  mistake,  is  entirely  un- 
reasonable.    *     *     ♦     As  long  as  the 
coufMny  does  not  authorize  the  driver 
himself  to  rectify  the  mistake,  it  is  no 
more  than  reasonable  that  the  passenger 
dioold  be  at  liberty  to  do  so  by  receiv- 
ia^,  for  that  purpose,  the  fare  of  any 
passenger  afterwards  entering  the  car." 
In  the  case  oiAf orris  v.  Atlantic  Ave. 
R.  if.   C0,  (1SS9).   i«6  N.  Y.  552,  a 
niJe  of  the  company  imposing  an  extra 
charge  tot  packages  brought  uix)n  its 


cars  and  "  too  large  to  be  carried  on 
the  lap  of  the  ]>assenger  without  incom- 
moding others,"  was  considered.  The 
Court  say :  **  For  the  successful  opera- 
tion of  the  road,  and  for  the  accommo- 
dation and  comfort  of  its  passengers, 
certain  regulations  are  evidently  essen- 
tial. The  one  in  question  was  reason- 
able, but  that  portion  of  it  relating  to 
the  present  case  is  indefinite  in  so  far 
that  it  does  not  in  terms  furnish  all  the 
information  necessary  to  its  execution, 
which  is  dependent  upon  the  fact  that 
the  package  is  too  large  to  be  carried  in 
the  lap  of  the  passenger  without  incom- 
moding others.  A  package  may  be 
such  and  so  large  as  to  require  the  con- 
clusion that  it  is  within  the  rule,  which 
entitles  the  company  to  demand  the  in- 
creased fare,  and  in  such  case  the  Court 
might,  as  matter  of  law,  so  determine. 
When  it  does  not  necessarily  so  appear, 
the  question  arising,  in  that  respect,  be- 
comes one  of  fact  to  be  otherwise  dis- 
.posed  of.  In  the  present  case  ♦  *  ♦ 
the  question  was  for  the  jury  to  deter- 
mine whether  the  extent  of  the  plaintiff's 
package  was  such  as  to  be  embraced 
within  the  meaning  of  the  regulation." 

It  has  been  frequently  decided  that 
the  conductor  of  a  street  car  has  the 
power  to  expel  a  passenger  whose  con- 
dition and  conduct,  either  by  reason  of 
intoxication  or  other  cause,  are  '*  such 
as  to  give  a  reasonable  ground  of  belief 
that  his  presence  and  continuance  in 
the  vehicle  would  create  inconvenience 
and  disturbance  and  cause  discomfort 
and  annoyance  to  other  passengers:" 
Vinton  v.  Middlesex  J^.  R.  Co.  (1865), 
1 1  Allen  (Mass.)  304 ;  Murphy  v.  Union 
Ry.  O?.  (1875),  1 18  Mass.  228 ;  Lemont 
V.  Washington  <Sr»  G.  jR.  jR.  Co.  (1881), 
I  Mack.  (D.  C.)  x8o.  In  the  last  men- 
tioned case  the  Court  held  that  a  pas- 
senger in  a  street  railway  car,  who  is 
unable  to  sit  up  and  is  sick  to  vomiting, 
may  lawfully  be  expelled,  whether  his 
sickness  proceed  from  drunkenness  or 
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not.  "  Where  the  circumstances  are  of 
such  a  striking  character  as  to  give  rise 
to  a  reasonable  and  honest  apprehen- 
sion of  disorder  and  annoyances  from 
he  conduct  and  condition  of  a  passenger, 
the  conductor  may  exercise  his  authority 
and  exclude  the  offender,  in  order  to 
maintain  the  |>eace  and  order  of  the  ve- 
hicle intact.  It  is  evident  that  the  police 
of  horse  railway  cars,  in  order  to  be  effi- 
cient, must  be  preventive  as  well  as  re- 
troactive, and  this  can  only  be  done  by 
allowing  the  conductor  to  exercise  a 
reasonable  discretion  in  order  to  prevent 
acts  of  impropriety  or  violence,  when 
they  are  likely  to  occur.  A  homicidal 
lunatic,  or  a  notorious  thief,  may  be 
ejected,  although  they  have  neither 
slain  nor  rol)bed  a  passenger,  if  there  is 
reasonable  fear  of  danger.  ♦  *  * 
The  safeguard  against  an  unjust  or  un- 
authorized use  of  the  power  is  to  be 
found  in  the  consideration  that  it  can 
never  be  properly  exercised,  except  in 
cases  where  it  can  be  satisfactorily 
proved  that  the  condition  or  conduct  of 
a  |>erson  was  such  as  to  render  it  rea- 
sonably certain  that  he  would  occasion 
discomfort  or  annoyance  to  other  pas- 
sengers, if  admitted  into  a  public  vehi- 
cle or  allowed  to  remain.  *  *  * 
Thus  we  see  that  reasonable  and  prob- 
able cause  will  authorize  the  carrier  or 
his  agents  in  the  business  to  exercise 
the  right  of  exclusion  in  a  proper  case, 
where  a  breach  of  good  order  might 
reasonably  be  apprehended.  *  ♦  » 
Of  course,  for  an  abuse  of  this  discre- 
tion or  for  any  oppression  in  its  exercise, 
the  company  would  be  responsible." 

In  Conolly  v.  Crescettt  City  R.  R.  Co, 
(1888),  41  La.  An.  57 ;  s.  c.  28  Amer. 
Law  Reg.  255,  the  passenger  entered 
the  car  perfectly  sober  and  well-behaved. 
"While  on  the  car,  he  was  stricken  with 
apoplexy,  accompanied  with  severe 
vomiting,  which  occasioned  serious  dis- 
comfort and  inconvenience  to  other 
passengers.    He  attempted  to  leave  the 


car,  but  fell  upon  the  floor,  where  he 
remained  helpless,  speechless,  and  in- 
capable of  taking  any  care  of  himself. 
The  driver,  assisted  by  a  passenger, 
then  removed  him  from  the  car  and 
laid  him  in  the  street  between  the  car- 
track  and  gutter.  It  was  a  bleak,  driz- 
zling  December  day,  but  the  driver  took 
no  steps  to  secure  the  sick  man  any 
relief  or  assistance.  He  simply  left 
him  there,  and  went  his  way.  The 
passenger  remained  exposed  to  the 
weather  for  more  than  four  hours,  when 
the  police  authorities  removed  him  to 
the  City  Hospital,  where  he  died  the 
following  morning.  In  affirming  a  judg- 
ment for  damages  against  the  railway- 
company,  the  Court  said :  •*  When  the 
condition  of  a  sick  passenger  is  such 
that  his  continued  carriage  is  inconsistent 
with  the  safety,  or  even  the  reasonable 
comfort,  of  his  fellow-passengers,  regard 
for  the  rights  of  the  latter  will  authorize 
the  carrier  to  exclude  him  from  the 
conveyance.  Thus  if  he  had  cholera,  or 
small -pox,  or  delirium  tremens,  or 
even  if,  as  in  this  case,  he  were  subject, 
from  any  cause,  to  continuous  vomiting, 
utterly  inconsistent  with  the  comfort  of 
other  passengers  in  a  street  car,  the 
right  of  the  carrier  in  protection  of  the 
latter's  privileges  to  exclude  him,  would 
undoubtedly  arise.  Such  is  the  reason- 
able doctrine  of  the  cases  cited.  *  *  * 
But  none  of  these  cases  hold  that  this 
right  of  exclusion  may  be  exercised 
arbitrarily  and  inhumanely,  or  without 
due  care  and  provision  for  the  safety 
and  well-being  of  the  ejected  passenger. 
On  the  contrary,  the  duty  of  exercising^ 
such  care  and  provision  is  universally 
recognized." 

The  same  rule  of  care  must  be  ob- 
served in  the  ejection  of  a  passenger 
who  is  intoxicated :  Converse  v.  tVasA- 
tngton  <5r»  G.  R,  R.  Co.  (1876),  2  Mac 
Ajr.  (D.  C.)  504 ;  or  where  the  person 
is  ejected  for  non-payment  of  fare: 
ffealey  v.  City  P.  R.  R.  Co.  {1875),  28 
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Ohio  St.  23.  In  Murphy^.  Union  Ry, 
Co,  (1875),  118  Mass.  228,  the  Court 
held  that  "it  could  not  be  said  as 
matter  of  law  that  it  would  be  a  wrong- 
ful act  to  attempt  to  eject  a  person,  who 
might  otherwise  be  lawfully  ejected, 
merely  because  the  car  was  in  motion. 
WTiether  it  would  be  so  or  not,  would 
be  a  question  of  fact,  to  be  determined 
by  the  jury  in  view  of  the  rate  of  speed 
at  which  the  car  was  moving,  as  well 
as  the  other  circumstances." 

As  already  stated,  questions  as  to 
what  is  or  what  is  not  reasonable  in  the 
roles  or  conduct  of  carriers  of  passen- 
gers, are  somelun^  determinable  by  the 
Court  and  sometimes  by  the  jury.  But 
the  cases  on  this  branch  of  the  subject 
are  not  uniform  and  it  is  not  possible  to 
lay  down  an  absolute  rule.  In  Day  v. 
Owen  (1858),  5  Mich.  520,  a  case  fre- 
quently cited  and  followed,  the  Court 
say :  **  The  reasonableness  of  a  rule  or 
regulation  is  a  mixed  question  of  law 
and  fact,  to  be  found  by  the  jury  on  the 
trial,  under  the  instructions  of  the  Court. 
It  may  depend  on  a  great  variety  of 
circumstances,  and  may  not  improperly 
be  said  to  be  in  itself  a  fact  to  be  de- 
duced from  other  facts.  It  is  not  to  be 
inferred  from  the  rule  or  regulation 
itself,  but  must  be  shown  positively." 
The  question  in  that  case  was  as  to  the 
reasonableness  of  a  rule  of  a  steamboat 
line,  excluding  colored  persons  from 
the  cabins  of  its  boats. 

The  other  extreme  is  found  in  the 
views  of  the  Court  in  South  Florida  R, 
R,  Co.  v.  Rkoads,  S.  Ct.  Fla.,  Jan  18, 
1889,  where  it  is  said :  "  The  reason- 
ableness of  rules  prescribed  by  railroad 
companies,  and  like  corporations  with 
like  powers,  is  a  question  of  law  to  be 
decided  by  the  courts,  and  not  a  ques- 
tion of  fact  to  be  decided  by  juries." 
The  rule  there  sought  to  be  enforced 
was  a  peculiar    one,  forbidding    the 


employes  of  a  competing  line  of  steam- 
boats from  wearing  their  uniform  caps 
or  badges  upon  the  cars  of  the  railroad 
company.  The  Court  held  such  rule 
unreasonable,  saying  that  "railroad 
companies  have  no  right  to  prescribe 
the  dress  of  any  passenger." 

In  each  of  these  cases,  the  rule 
is  unquestionably  stated  too  broadly. 
There  can  be  no  doubt  that,  in  the 
majority  of  instances,  the  Court  must 
pass  upon  the  reasonableness  of  the 
rule  or  regulation  in  dispute.  But  this 
is  not  invariably  the  case.  Circum- 
stances may  be  shown  which  render  it 
eminently  proper  that  the  question  of 
reasonableness  should  be  submitted  to 
the  jury.  It  may,  morever,  be  reason- 
able to  enforce  a  rule  at  one  time,  and 
unreasonable  at  another.  The  manner 
in  which  the  rule  is  applied,  may  also 
affect  the  question  of  reasonableness. 
And  in  the  large  number  of  controver- 
sies involving  the  conduct  of  a  carrier's 
servants  in  their  treatment  of  passengers, 
the  aid  of  a  jury  must  often  be  invoked, 
for  the  purpose  of  determining  whether 
certain  actions  are,  or  are  not,  reason- 
able under  the  circumstances  shown. 
How  far  the  Court  should  go  in  par- 
ticular cases  in  passing  upon  questions 
of  reasonableness  as  matter  of  law,  must 
be  determined  by  the  application  of 
those  general  principles  which  mark 
out  the  dividing  line  between  the  res- 
pective provinces  of  the  two  great  co- 
administrators of  the  law. 

This  annotation  has  been  confined, 
so  far  as  possible,  to  the  narrow  ques- 
tions suggested  by  the  principal  case, 
in  their  relation  to  street  railways  only. 
A  full  discussion  of  the  general  subject 
of  the  right  to  eject  for  non-payment  of 
fare  will  be  found  in  the  annotation  to 
the  case  of  Butler  v.  Manchester  5.  <5r» 
Z.  Ry.  Co,  (1888),  28  Amer.  Law 
Reg.  81.  James  C.  Sellers. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Agency. 

Advances  made  by  agent,  for  the  purpose  of  aiding  his  principal 
in  effecting  a  combination  to  raise  the  price  of  wheat  by  buying  all 
the  wheat  in  the  market,  and  then  making  contracts  for  the  pur- 
chase of  wheat  for  future  deliverj',  cannot  be  recovered  by  the  for- 
mer ;  such  combination  is  unlawful  at  common  law.  Samuel  v. 
Oliver,  S.  Ct.  111.,  Oct.  31,  1889. 

Real  estate  ageiit  is  entitled  to  his  commission,  if  a  sale  is  effected 
through  his  agency  as  its  procuring  cause,  although  the  sale  may 
be  actually  made  by  the  owners  of  the  property,  if  by  the  agent's 
exertions  the  purchaser  and  owner  are  brought  together,  and  the 
sale  results  therefrom  ;  it  makes  no  difference  that  the  owner  sold 
for  a  sum  less  than  the  price  at  which  the  agent  was  authorized  to 
sell.    Plant  \,  Thompson,  S.  Ct.  Kan.,  Dec.  7,  1889. 

Animals. 

OwTur  of  dog,  when  he  looses  it  for  his  own  advantage,  must  see 
that  it  does  not  injure  innocent  passers  on  the  public  street,  and  to 
that  end  is  held  to  the  greatest  possible  care,  and  must  repair  any 
damage  that  is  caused  by  his  neglect  to  properly  restrain  his  do^:. 
McGuire  v.  Ringrose,  S.  Ct.  La.,  Dec.  2,  1889. 

Attorney-at-Law. 

Act  committed  l3y  an  attorney,  whether  in  the  discharge  of  the 
duties  of  his  office  or  not,  which  shows  such  a  want  of  professional 
or  personal  honesty,  as  renders  him  unworthy  of  public  confidence, 
makes  it  not  only  the  province,  but  the  duty,  of  the  court,  upon  a 
proper  representation  of  the  case,  to  strike  the  name  of  the  offender 
from  its  roll,  but  the  bad  character  which  will  justify  this  action, 
must  be  such  as  to  indicate  that  the  attorney  is  an  unsafe  and  unfit 
person  to  be  intrusted  with  the  powers  of  his  profession.  State  v. 
McClaugherty,  S.  Ct.  App.  W.  Va.,  Nov.  21,  1889. 

Banks  and  Banking. 

Bank  president  is  not  such  a  trustee  of  the  bank's  funds  as  to 
give  a  court  of  equity  jurisdiction  of  a  suit  against  him  for  the 
alleged  misappropriation  of  such  funds.  Mullin's  Appeal,  S.  Ct. 
Pa.,  Jan.  6,  1890. 

^'Banker,''  as  used  in  the  United  States  statute,  which  imposes 
a  tax  *•  on  the  capital  employed  by  any  person  in  the  business  of 
banking,'*  includes  one  whose  business  is  buying  and  selling  stocks 
for  his  customers,  and  who  emplo3's  capital  in  his  business  and  has 
a  regular  place  for  transacting  it.  Richmond  v.  Blake,  S.  Ct.  U.  S., 
Tan.  6,  1890. 

Bills  and  Notes. 

Blank  for  name  of  payee  in  a  promissory-  note  authorizes  any  bona 
fide  holder  to  fill  in  his  own  name  within  a  reasonable  time  after 
coming  into  possession  of  the  note,  but  he  must  make  himself  a 
party  to  such  note  by  ^Titing  his  name  in  the  blank,  before  he  can 
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recover  upon  it  from  the  maker.     Thompson  v.  Rathbun,  S.  Ct.  Or., 
Dec.  3,  1889. 

Indorser,  who  voluntarily  pays  a  note  from  which  he  has  been 
discharged  by  the  negligence  of  the  bank  which  held  it  for  collec- 
tion, in  not  making  presentment  for  payment  until  a  month 
after  its  maturity,  during  which  time  the  makers  had  become  in- 
solvent, cannot  recover  back  from  the  bank  the  amount  paid.  Oil- 
Well  Supply  Co.,  Lid.  V.  Exchange  Nal.  Bajik,  S.  Ct.  Pa.,  Jan.  6, 
1890. 

Note  made  in  one  State,  and  payable  in  another,  receives  its  legal 
character  and  effect  from  the  laws  of  the  latter  State.  Stevens  v. 
Gregg,  Ct.  App.  Ky.,  Jan.  23,  1890. 

Payment  of  note,  by  its  terms  made  payable  at  the  convenience 
of  the  maker,  of  which  he  is  to  be  the  sole  judge,  must  be  made 
within  a  reasonable  time;  the  language  used  does  not  contemplate 
that  the  money  shall  be  due  only  at  the  pleasure  of  the  maker, 
without  regard  to  lapse  of  time  or  the  rights  of  the  payee.  Smithers 
V.  Junker,  U.  S.  C.  Ct.,  N.  D.  111.,  Dec.,  1889. 

Request  by  indorser  that  the  holder  of  a  promissory  note  will  ex- 
tend it  for  another  year,  made  before  the  maturity  of  the  note  and 
coupled  with  an  agreement  to  let  his  name  remain  upon  it,  consti- 
tutes a  waiver  of  demand  and  notice  on  the  part  of  the  holder. 
Cady  V.  Bradshaw,  Ct.  App.  N.  Y.,  2d  Div.,  Oct.  8,  1889. 

Common  Carriers. 

Agreement  between  rival  steamboat  owners  to  cease  competition 
and  share  their  net  profits  in  a  certain  specified  proportion,  or,  if 
either  should  sell  his  boat  with  a  view  to  going  out  of  the  business, 
to  give  notice  thereof  to  the  other  and  not  come  back  into  the  busi- 
ness either  directly  or  indirectly,  wittin  one  year  after  such  sale,  is 
void,  as  against  public  policy,  and  will  not  be  enforced.  Andetson 
v.Jett,  Ct.  App.  Ky.,  Dec.  12,  1889. 

Destruction  by  mob  of  rioters  of  goods  in  the  custody  of  an  inter- 
state carrier,  renders  such  carrier  liable  to  the  consignor,  in  the 
absence  of  any  contract  limiting  the  liability.  Gulf  C.  (Sf  S,  h.  Ry. 
Co.  V.  Levi,  S.  Ct.  Tex.,  Dec.  17,  1889. 

Release  by  shipper  oi  a  common  carrier  from  all  liability  on  account 
of  loss  or  damage  to  goods  in  course  of  transportation,  is  void,  as 
against  public  policy,  and  recovery  may  be  had  for  the  full  value  of 
the  goods  lost.  Woodbum  v.  Cincinnati,  N.  O.  (2f  T.  P.  Ry,  Co., 
V.  S.  C.  Ct.,  E.  D.  Tenn.,  Dec.  20,  1889. 

Constitutional  Law. 

Telegraph  companies,  which  have  accepted  the  provisions  of  the 
United  State  statutes  in  regard  to  the  use  of  the  public  domain, 
cannot  be  taxed  by  a  State  on  messages,  and  the  receipts  therefrom, 
between  points  within  and  points  without  the  State,  as  this  is  in- 
terstate commerce,  but  they  may  be  so  taxed  on  messages  carried 
whollv  within  the  State.  Western  Union  Tel.  Co.  v.  Seay,  vS.  Ct. 
U.  S.^Dec.  16,  1889. 
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Contracts. 

Agreement  with  the  United  States  Government  to  furnish  it  with 
a  number  of  articles  at  stipulated  prices,  among  which  are  shucks 
at  sixty  cents  per  pound  is  not  enforceable  as  to  that  article,  where 
the  evidence  shows  that  shucks  were  worth  from  twelve  to  thirty- 
five  dollars  per  ton,  that  it  was  the  custom  to  buy  them  by  the 
hundred  weight,  and  that  the  error  occurred  by  failing  to  strike  out 
the  word  *•  pounds  "  in  the  printed  form  on  which  the  proposal  was 
made,  and  insert  * '  hundred  weight "  instead,  and  the  contractor 
can  only  recover  the  market  value.  Hume  v.  U.  S,.,  S.  Ct.  U.  S., 
Dec.  1 6,  1889. 

Corporations. 

After  expiration  of  charter ,  while  a  corporation  exiats  solely  for 
the  purpose  of  mnding  up  its  affairs,  a  majority  in  interest  of  its 
stockholders  cannot  sell  its  property  to  a  new  corporation,  of  which 
also  they  are  directors  and  stockholders,  at  a  valuation  estimated 
by  themselves,  against  the  will  of  the  minority,  and  compel  the 
dissenting  stockholders  either  to  receive  shares  of  stock  in  the  new 
corporation  in  return  for  their  old  shares,  or  to  be  paid  therefor  on 
a  basis  of  the  estimated  valuation  of  the  property,  but  the  minority 
may  require  that  the  property  be  publicly  sold.  Mason  v.  Pewabic 
Mining  Co,,  S.  Ct.  U.S.Jan.  13,  1890. 

Forfeiture  of  franchises  of  a  corporation,  by  reason  of  a  breach  of 
the  condition  on  which  it  was  created,  can  be  taken  advantage  of 
only  by  the  sovereign  power  which  created  the  corporation.  Etiza- 
bethtown  Gas- Light  Co.  v.  Greeriy  Ct.  Ch.  N.  J.,  Dec.  10,  1889. 

Savings  bank  managers  are  bound  to  such  circumspection  of  the 
actions  of  officers  and  committees  appointed  by  them  as  a  rea- 
sonably prudent  man  would  exercise  in  his  own  business,  and  are 
personally  liable  for  losses  occasioned  by  the  omission  of  such  cir- 
cumspection,     Wiiliamsv,  McKay,  Ct.  Ch.  N.  J.,  Dec.  12,  1889. 

Criminal  Law. 

Pardcn  of  convict  upon  conditions  which  are  afterwards  broken, 
will  authorize  his  being  remanded  to  the  penitentiarj-  to  serve  out 
the  balance  of  his  sentence,  although  the  time  for  which  he  was 
originally  sentenced  has  expired.  State  v.  Barnes^  S.  Ct.  S.  C, 
Jan.  7,  1890. 

Debtor  and  Creditor. 

Payment  by  check  of  a  pre-existing  indebtedness  is  conditional 
merely  and  defeasible  on  the  dishonor  of  the  check  ;  and  when  the 
check  is  drawn  by  a  third  party,  the  burden  is  upon  the  debtor  to 
show  that  it  was  given  and  accepted  as  absolute  payment.  Holmes 
V.  Briggs,  S.  Ct.  Pa.,  Jan.  6,  1890. 

Deeds. 

Insanity  of  the  original  grantor  does  not  affect  the  title  of  a  pur- 
chaser  for  value  of  real  estate,  who  buys  from  the  grantee  of  the 
lunatic,  without  notice,  and  the  heirs  of  the  latter  cannot  take 
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advantage  of  his  incapacity  at  the  time  of  the  first  convej'ance. 
Odom  V.  Riddick,  S.  Ct.  N.  C,  Jan.  14,  1890. 

Evidence. 

Communicatiojis  to  law  student,  employed  by  a  party  to  litigation 
to  advise  and  assist  in  the  suit,  are  not  privileged.  Dierstein  v. 
Schubkagel,  S.  Ct.  Pa.,  Jan.  6,  1890. 

Fire  Insurance. 

Husband  has  no  insurable  interest  in  his  wife's  separate  property, 
under  the  laws  of  Indiana.  Traders'  Ins,  Co.  v.  Newman,  S.  Ct. 
Ind..  Oct.  31,  1889. 

Joint  poli(ff  to  husband  and  wife  on  property  of  the  husband  pro- 
vided that  any  change  in  tlie  title,  unless  with  the  consent  of  the 
company  at  the  home  office,  should  vitiate  the  policy  ;  a  transfer 
from  the  husband  to  the  wife  through  a  third  person  of  the  property 
insured,  rendered  the  policy  void,  and  evidence  was  not  admissible, 
in  an  action  on  the  policy,  to  show  that,  when  it  was  issued,  the 
local  agent  who  solicited  the  insurance,  was  informed  of  the  pro- 
posed transfer  and  orally  agreed  that  it  should  be  made.  Walton 
V.  Agriadtural  Ins,  Co.,  Ct.  App.  N.  Y.,  2d  Div.,  Oct.  22,  1889. 

Innkeepers. 

Baggage  of  guest  was  lost  under  the  following  circumstances  :  at 
the  depot  he  was  directed  to  an  omnibus  which  was  to  carry  him  to 
a  certain  hotel,  bj'  a  porter  who  cried  out  the  name  of  the  hotel  and 
wore  it  on  his  cap,  and  he  thereupon  delivered  the  check  for  his 
baggage  to  the  porter,  telling  him  that  he  was  anxious  to  have  it 
promptly,  to  which  the  latter  replied  that  it  would  come  right  along 
in  another  wagon  ;  the  porter  then  gave  the  check  to  another  man, 
whom  the  guest  did  not  know  was  not  an  attach^  of  the  hotel ;  he 
recognized  the  porter,  however,  as  the  same  one  who  on  a  former 
occasion  had  performed  similar  services  for  him,  but  he  was  not 
aware  that  the  wagon  which  brought  the  baggage,  was  run  by 
another  person  than  the  hotel  proprietor  ;  the  omnibus  and  the 
wagon  were  the  usual  mode  of  conveyance  from  the  depot  to  the 
hotel  by  agreement  between  their  owner  and  the  hotel  proprietor, 
and  the  former  bore  the  name  of  the  hotel;  the  baggage  was  lost 
after  its  deliver}-  by  the  railroad  company  to  the  person  who  pre- 
sented the  check.  The  proprietor  of  the  hotel  was  liable  for  the 
loss  of  the  baggage  and  was  not  relieved  of  such  liability  by  the 
fact  that  the  porter  was  not  authorized  to  receive  baggage  or  checks 
therefor  from  guests  at  the  depot,  but  merely  to  advertise  and  solicit 
custom  for  the  hotel.     Coskety  v.  Nagle,  S.  Ct.  Ga.,  Nov.  18,  1889. 

Jurisdiction. 

Alien,  onlj-  temporarily'  within  the  district,  cannot  be  sued  in 
the  Federal  Court  by  citizens  of  the  district.  Meyer  v.  Herrera,  U. 
S.  C.  Ct.,  W.  D.  Tex.,  Dec.  31,  1889. 

Leiy  upon  property  to  satisfy  a  judgment  in  a  Federal  Court 
brings  it  within  the  jurisdiction  of  such  Court,  and  the  subsequent 
death  of  the  debtor  does  not  confer  upon  the  State  Court  probate 
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jurisdiction  to  administer  on  such  property  as  part  of  the  decedent's 
estate.    Rio  Grande  R,  R,  Co.  v.  Vinet,  S.  Ct.  U.  S.,  Dec.  9,  1889. 

National  bank  may  be  sued,  or  bring  suit,  in  the  Federal  Courts 
by  or  against  a  citizen  of  another  State  from  that  in  which  the  bank 
is  located,  where  the  amount  involved  reaches  the  statutory  limit. 
First  Nat.  Bank  v.  Forest,  U.  S.  C.  Ct.,  N.  D.  Iowa,  Dec.  26, 1889. 

Libel. 

Publication  by  mercantile  agency,  organized  for  the  purpose  of 
ascertaining  and  reporting  the  financial  standing  and  ability  of 
merchants,  traders  and  other  business  men,  in  reports  issued  and 
sent  to  the  agency's  subscribers,  that  a  judgment  had  been  obtained 
against  a  merchant,  is  not  libelous  per  se.  Woodruff  v.  Bradstreet 
Co.,  Ct.  App.  N.  Y.,  2d  Div.,  Oct.  8,  1889. 

Limitation. 

Demand  note  is  subject  to  the  running  of  the  statute  from  its  date,, 
although  no  actual  demand  has  been  made.     O'Neil  v.  Magner, 

5.  Ct.  Cal.,  Dec.  5,  iSSg  ; /ones  v.  Nicholl,  S.  Ct.  Cal.,  Dec.  12, 
1889. 

Liquor  Laws. 

Druggist,  when  authorized  by  law  to  sell  intoxicating  liquors 
upon  a  proper  application,  has  a  discretion  to  refuse  to  sell  under 
such  authority  and  is  not  liable  in  an  action  of  damages  for  such 
refusal.     Treahey  v.  Holliday,  S.  Ct.  Kan.,  Jan.  11,  1890. 

License  to  sell  liquors  in  a  city  for  a  year,  on  the  payment  of  a 
certain  sum,  is  not  a  contract,  but  a  police  regulation,  and  before 
the  end  of  the  year  the  city  may  by  ordinance  raise  the  fee  for  the 
unexpired  term.  Moore  v.  City  of  Indianapolis,  S.  Ct.  Ind.,  Oct.  30^ 
1889. 

Master  and  Servant. 

In  a  dangerous  business,  such  as  the  generation  and  distribution 
of  electricity,  the  employer  is  bound  to  know  the  character  and 
extent  of  the  danger,  and  to  warn  his  servant  sf)ecially  and  unequi« 
vocally,  so  as  to  l^  clearly  understood  ;  the  servant  is  not  required 
to  know  latent,  but  only  patent,  defects,  and  has  a  right  to  assume 
superior  knowledge  in  his  employer,  and  to  rely  upon  the  latter's 
prudence  and  judgment.  Myhan  v.  Louisiana  Electric  Light  and 
Power  Co.,  S.  Ct.  La.,  Dec.  2,  1889. 

Municipal  Corporations. 

Interest  on  bonds  of  a  municipal  corporation  ceases  when  the  bonds 
fall  due  and  the  means  are  provided  for  their  payment ;  the  corpora- 
tion is  not  bound,  like  an  individual  debtor,  to  seek  out  the  holders 
of  its  obligations  and  tender  them  the  amounts  due,  in  order  to  stop 
the  running  of  interest.  Friend  v.  City  of  Pittsburgh,  S.  Ct.  Pa.,  Jan. 

6,  1890. 

Railroads. 
Bridge  watchman  is  not  a  fellow-servant  with  the  engineer  and 
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conductor  of  a  train,  so  as  to  exempt  the  railroad  company  from 
liability  to  the  former  for  injuries  sustained  through  the  negligence 
of  the  latter.  Pike  v.  Chicago  &  A.  R,  R,  Co,,  U.  S.  C.  Ct.,  E.  D. 
Mo.,  Jan.  15,  1890. 

Failure  to  give  signal  on  approaching  a  private  farm  crossing,  is 
not  negligence,  though  the  train,  which  was  running  at  the  rate 
of  fifteen  miles  an  hour,  was  not  on  schedule  time,  and  though  the 
view  of  the  track  was  obstructed  by  a  bank  within  about  thirty 
yards  from  the  crossing.  Annapolis  &  B.  S,  L,  R.  R.  Co,  v.  Pum- 
phrey,  Ct.  App.  Md.,  Feb.  6,  1890. 

Rtfusal  to  accept  fare  from  a  passenger,  after  a  train  has  been 
stopped  for  the  purpose  of  ejecting  him  for  non-payment  of  the  fare, 
may  be  made  by  a  railroad  company,  and  the  passenger  may  be 
again  put  off  if  he  return  to  the  train  after  his  first  ejection.  Pickens 
V.  Richmond  &  D.  R.  R.  Co,,  S.  Ct.  N.  C,  Dec.  16,  1889. 

Statute  providing  that  the  killing  or  injuring  of  cattle  "by  the 
engines  or  cars  running  upon  any  railroad  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  the  company,'*  applies  not 
only  to  cattle  running  at  large,  but  where  they  are  yoked  to  a  cart, 
and  in  charge  of  a  driver.  Randall  v.  Richmond  (2f  D,  R.  R.  Co., 
S.  Ct.  N.  C,  Dec.  21,  1889. 

Removal  of  Causes. 

Creditor's  bill,  which  seeks  to  set  aside  certain  alleged  fraudulent 
confessions  of  judgment  and  transfers  of  assets  by  a  limited  partner- 
ship, and  to  have  the  assets  of  the  insolvent  firm  distributed  among 
all  the  creditors  ratably,  as  provided  by  statute,  and  which  makes 
defendants  all  persons  claiming  an  interest  in  the  partnership  prop- 
erty under  the  alleged  fraudulent  judgments  and  transfers,  presents 
but  a  single  controversy  between  the  plaintiff  and  all  the  defendants, 
as  they  are  all  necessary  parties,  and  where  one  or  more  of  the  latter 
are  citizens  of  the  same  State  with  the  plaintiff,  the  cause  is  not 
removable  to  the  Federal  Court  on  the  ground  of  diverse  citizenship. 
Graves  v.  Corbin,  S.  Ct.  U.  S.,  Jan.  6,  1890. 

Sale. 

No  warratity  will  be  implied  that  a  specific  article  of  a  known 
and  recognized  kind  and  description,  which  is  ordered  from  a  manu- 
facturer or  dealer,  shall  answer  the  purpose  for  which  it  is  intended 
to  be  used  ;  it  is  sufficient  that  the  article  supplied  conforms  to  the 
description,  and  is  of  good  workmanship  and  materials.  Goulds  x^ 
Brophy,  S.  Ct.  Minn.,  Nov.  5,  1889. 

Oleomargarine  is  sold  within  the  meaning  of  a  prohibitory  statute, 
by  serving  it  with  a  regular  meal  at  a  public  restaurant,  as  a  sub- 
stitute for  butter,  although  it  was  not  eaten,  but  paid  for  as  part  of 
the  meal  and  carried  awaj'  by  the  customer.  Commonwealth  v. 
Miller,  S.  Ct.  Pa.,  Jan,  6,  1890. 

Taxation. 

Debts  due  to  a  foreign  corporation  cannot  be  taxed  in  the  State 
where  the  debtors  reside.  Barber  Asphalt  Pav.  Co,  v.  City  of  New 
Orleans,  S.  Ct.  La.,  Dec.  2,  1889. 


Digitized  by 


Google 


208  ABSTRACTS   OF   RECENT   DECISIONS. 

Telegraphs. 

Delay  in  transmission  and  delivery  of  a  telegraphic  message,  call- 
ing the  person  to  whom  it  is  addressed  to  a  dying  relative,  is  not 
excused  by  the  fact  that  the  telegraph  company,  at  the  time  it  con- 
tracted to  deliver  the  message,  was  not  informed  by  the  contents,  or 
otherwise,  of  the  relationship  of  the  parties.  Western  Union  TeL 
Co.  V.  Adams;  Same  v.  Feegles,  S.  Ct.  Tex.,  Dec.  20,  1889. 

Railroad  company  may  construct  a  telegraph  or  telephone  line, 
over  its  right  of  way  and  for  its  own  use  and  benefit  in  the  opera- 
tion of  its  road,  without  rendering  itself  liable  to  the  land  owners 
for  additional  compensation,  but  where  such  line  is  not  constructed 
for  this  purpose,  it  will  be  considered  a  new  easement,  putting  a 
new  burden  on  the  land,  for  which  the  land-owner  will  be  entitled 
to  additional  compensation.  American  Telephone  and  Telegraph 
Co.  V.  Smith,  Ct.  App.  Md.,  Dec.  17,  1889. 

Trade-marks. 

Name  of  place,  where  goods  are  manufactured,  may  be  used  by 
the  manufacturer  as  a  trade-mark,  in  combination  witii  other  words, 
to  distinguish  the  origin  or  ownership  of  the  goods,  and  no  other 
person  will  be  permitted  to  use  the  name  of  the  same  place  upon 
goods  manufactured  by  him  at  another  and  a  different  place. 
ElModelo  Cigar  M/g,  Co,  v.  Gato,  S.  Ct.  Fla.,  Jan.  7,  1890. 

Right  to  trade-mark  may  be  acquired  by  one  in  his  own  name,  or 
the  name  of  another,  but  not  to  the  exclusion  of  the  right  of 
another  person  of  the  same  name,  and  whose  place  of  business  is 
in  the  same  place.     Id, 

Wills. 

Lead-pencil  writing,  signed  by  the  writer's  first  name  only  and 
not  in  the  form  of  a  will,  but  reciting  "  a  few  little  things  I  would 
love  to  have  done, "  and  addressed  to  no  one  by  name,  is  properly- 
admitted  to  probate  as  a  will.  Knox's  Appeal,  S.  Ct.  Pa.,  Jan.  6,. 
1890. 

James  C.  Sellers. 
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LIABILITY  OF  CHARITABLE  ASSOCIATIONS  FOR 

NEGLIGENCE  OF  THEIR  SERVANTS,  AND  THE 

EFFECT  OF  THE  MOTIVE  OF  A  FOUNDER. 

The  commentary,  or  criticism,  on  the  decision  of  the  Supreme 
Court  of  Pennsylvania  in  Boyd  v.  Insurance  Patrol^  28  Ameri- 
can Law  Register  669,  deserves  notice,  and  opens  interesting 
subjects.  It  consists  of  two  parts.  The  first  is  addressed  to 
the  legal  meaning  o{  charity ^  that  is,  what  constitutes  a  charity 
in  the  leg^l  aspect,  and  it  seems  to  be  supposed  that  if  the 
motive  of  the  giver  is  selfish,  the  subject  ceases  to  be  a  charity. 
The  basis  of  this,  the  only  pretence  put  forward,  I  believe,  is  a 
brilliant  passage  in  Mr.  Binney's  argument  in  the  Girard  Will 
Case,  assumed  to  be  a  legal  definition,  of  mathematical  accu- 
racy, of  charity. 

It  is  a  capital  illustration  of  the  pestilential  habit  of  con- 
founding reasons  for  a  decision  with  the  point  decided.  In 
place  of  reading  the  facts  and  the  judgment  and  drawing  con- 
clusions, we  read  the  essay  justifying  the  conclusion,  and  call 
thai  the  decision. 

The  fallacy  ought  to  have  been  made  patent  by  the  inquiry, 
Did  anyone  ever  set  up,  in  avoidance  of  a  gift  by  deed  or  will, 
that  the  motive  of  the  donor  was  tainted,  in  those  cases  where 
the  gift  was  certainly  void  if  the  object  was  not  a  charity? 
Did  any  Chancellor,  or  anyone  else,  ever  direct  an  inquiry 
into  that  fact  ?  Is  not  this  the  legal  test  of  materiality  ? 
Vol.  XXXVIII.— 14  209 
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Let  US  look  however  to  illustrations :  they  are  better  adapted 
to  this  purpose  than  any  verbal  discussion,  for  this  really 
seems  to  do  nothing  but  mislead. 

Take  a  fire  engine  for  the  use  of  a  village.  Does  anyone 
doubt  this  is  a  charity  ?  If  authority  can  be  wanted  to  sup- 
port this  assertion,  we  have  it  in  the  case  of  Sarah  Zane's  Will, 
[Magillv.  Bfown  (1833,),  Brightle/s  (Pa.)  Rep.  346,  in  U.  S. 
Circ.  Ct,  E.  Dist.  Pa.]  the  most  remarkable  decision  ever  made 
in  Pennsylvania.  Not  because  it  decided  this  point  of  law, 
but  because  of  the  trouble  taken  to  demonstrate  that  such  a 
devise  was  valid,  though  there  was  no  person  appointed  to 
carry  it  out  and  it  was  impossible  to  exist  without  such  a  per- 
son, which  involves  the  very  essence  of  the  most  important 
peculiarity  of  the  law  of  charitable  uses. 

Suppose  this  engine  company  were  founded  and  maintained 
by  subscription  of  the  villagers  ?  Does  it  require  reasoning 
to  show  that  the  object,  or  subject,  that  is,  the  engine  and 
hose  and  the  house  to  keep  them  in,  is  not  changed  in  its  legal 
character  by  proof  of  the  sources  from  which  the  property  came 
into  being  ?  It  is  difficult  to  believe  that  anyone  can  discern  a 
distinction  in  respect  of  the  qualities  or  incidents  of  property, 
between  that  which  is  bought  by  an  executor  in  pursuance  of 
a  testamentary  direction,  and  what  is  bought  with  gifts  by 
living  men.  I  mean  the  incidents  of  the  property,  after  it  is 
bought,  paid  for  and  vested  in  trustees.  But,  in  Boyd  v.  Patrol^ 
the  Court  below  (the  majority,  I  mean)  evidently  thought  that 
the  motive  for  the  gift,  changed  the  character  of  the  property 
when  it  was  bought.  And  if  it  could  be  shown  that  the  motive 
of  the  contributors  was  self-protection,  the  property  that  was 
to  be  used  for  that  purpose  was  not  a  charitable  use.  That  is, 
a  school,  a  church,  a  hospital,  an  almshouse,  endowed  and 
maintained  by  gifts  or  contributions,  does  not  become  a 
charity,  if  the  motives  of  the  givers  were  selfish  or  vicious;  or 
ceases  to  be  a  charity  when  the  motives  of  the  founders  can  be 
ascertained  to  have  been  selfish. 

Singular  specimen  of  reasoning  certainly,  if  the  process  can 
deserve  that  epithet.  One  would  have  supposed  that  the  per- 
tinent question  that  presented  itself  would  be.  If  these  are  not 
charities,  because  of  this  vice  in  their  origin,  in  whom  is  the 


Digitized  by 


Google 


CHARITABLE  ASSOCIATIONS.  211 

title  vested  ?  When  I  have  ascertained  there  is  a  trustee,  I 
must  also  find  a  cesttd  que  trust,  or  what  follows  ?  Can  there 
be  a  trustee  and  no  cestui  que  trust,  and  if  there  is  no  charity, 
who  is  the  beneficial  owner  of  the  hospital  ? 

We  have  had  recently  in  Philadelphia,  a  memorable  instance 
of  the  misapprehension  that  exists  on  the  subject  of  property 
dedicated  to  charitable  uses.  Attorney  General  v.  Pauline  Home^ 
CP.  No.  2,  (December  2,  1889).  A  charity  was  founded  to 
remove  children  from  the  evils  of  the  almshouses.  The  legis- 
lature, by  prohibiting  the  maintenance  of  children  in  almshouses, 
made  the  particular  form  of  the  charity  useless.  The  corpor- 
ation dissolved  and  the  question  was,  what  was  to  be  done 
with  the  proceeds  of  the  property,  a  lot  of  ground  intended 
for  an  asylum  ?  The  donors  were  shocked  to  find  they  had 
nothing  to  do  with  this.  They  were  not  owners  and  had 
no  rights,  except  to  see  that  the  property  was  prop)erly  applied. 

It  is  surprising  how  incapable  many  not  unintelligent  persons 
are  of  comprehending,  that,  after  donation  perfected,  they  have 
no  more  right  in  the  property  than  a  seller  after  he  has  been  paid; 
that  their  right  is  that  of  a  founder,  and  that  right  is  confined 
to  the  enforcement  of  the  trust. 

To  the  lawyer,  this  is  the  explanation  of  the  somewhat  start- 
ling proposition,  that  in  charities  there  is  no  resulting  trust  or 
use.  The  donor  does  not  create  a  base  fee  by  the  gift.  The 
objects  of  charity  cannot  fail.  The  poor  ye  have  always  with 
you. 

The  whole  mystery  of  this  branch  of  the  law,  lies  just  here. 
It  was  the  recognition,  by  courts  of  equity,  of  the  capacity  to 
give  ownership  to  a  class  such  as  the  poor,  the  blind,  and  the 
like,  that  constitutes  the  whole  of  that  anomaly,  the  law  of 
charitable  uses,  one  of  the  most  remarkable  specimens  of  judi- 
cial legislation  that  we  possess,  if  only  we  can  read  the  statutes, 
which  it  is  evidently  very  difficult  to  do,  for  they  consist  of 
the  judgments  of  chancellors. 

Recurring  to  the  principal  case ;  if  the  Court  had  looked  at  the 
judgmentoftheirpredecessor.  Judge  KiNG,in  Thomasv.Ellmaker 
I  Pars.  Sel.  Eq.  Ca.  (Pa.)  98,  they  would  have  seen  that  this  defi- 
nition was  unknown  to  him.  For  no  one  could  possibly  be 
ignorant  that  the  foundation  there,  came  from  subscriptions,  and 
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no  one  can  question  that  the  necessity  of  a  Fire  Department  to 
the  safety  of  the  contributors*  property,  was  the  motive  for 
contributing. 

It  was  a  gxeat  compliment  to  Mr.  Binney  that  a  brilliant 
rhetorical  sentence  of  his  argument,  was  treated  as  a  complete 
definition  that  excluded  all  other  elements  :  but  one  cannot  say 
as  much  for  those  who  rested  on  such  a  foundation.  It  is  the 
absence  of  selfishness,  no  doubt,  that  is  necessary  to  a  charity^ 
but  only  in  this,  that  no  particular  person  can  have  private 
property  in  the  thing,  or  derive  profit,  otherwise  than  as  one 
of  the  public,  until  selected  as  the  beneficiary.  For  such  an 
interest,  when  vested  in  third  persons,  is  fatal  to  a  charity^ 
whether  they  be  children,  or  strangers  to  the  giver. 

The  selfish  element  is  fatal,  if  connected  with  the  enjoyment,  for 
the  property  then  becomes  private  property  and  ceases  to  be 
charitable.  But  in  the  creation  of  a  charity,  the  motive  of  the 
founder  has  nothing  to  do  with  the  question,  any  more  than  it 
has  to  do  with  the  incidents  of  any  other  estate,  after  it  is  created. 

What  is  more  to  the  purpose  would  be  to  look  to  the  point 
before  the  Court  in  the  Girard  Will  Case,  and  note  that  the 
point  of  Mr.  Binney's  sentence  was  not  in  the  case  before  the 
Court.  Certain  property  had  been  devised  to  the  City  of 
Philadelphia  in  trust  for  certain  purposes.  Was  the  devise 
void  ?  The  only  objection,  bearing  upon  the  present  question, 
was,  that  being  a  charity  it  was  void  for  want  of  a  trustee,  the 
corporation  being  incompetent  to  act  The  quoted  sentence, 
therefore,  had  nothing  to  do  with  the  case.  The  real  point, 
and  it  was  the  only  one  about  which  a  difficulty  existed,  was^ 
that  it  is  quite  immaterial  whether  there  was  a  trustee  or  not, 
for  equity  would  always  supply  that  deficiency.  The  reason 
why  the  argument  took  such  a  wide  scope,  was,  that  two  of  the 
most  eminent  of  the  American  Courts,  misled  by  a  dictum  of 
Lord  Loughborough,  had  fallen  into  the  error  of  supposing 
that  this  jurisdiction  to  thus  aid  a  trust,  if  it  was  a  charitable 
one,  dep)ended  on  the  statute  of  Elizabeth,  and  this  statute  was 
not  in  force  in  Pennsylvania.  Judge  Story  had  committed 
himself  to  this  view,  by  his  note  printed  in  Wheaton's  Reports, 
and  the  Chief  Justice  had  argued  one  of  the  cases  I  have  men- 
tioned.    The  point  was,  therefore,  a  most  perilous  one,  requir- 
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ing  two  of  the  most  influential  members  of  the  Court  to 
acknowledge  an  error,  though  at  the  present  time  and  with 
our  lights,  it  is  one  most  difficult  to  conceive  to  have  been 
a  possible  one.     They,  however,  did  not  hesitate  to  do  so. 

But  as  bearing  on  the  present  subject  it  will  be  observed,  Mr. 
Girard's  motives  were  not  put  in  issue,  so  that  the  motives  of 
the  giver  had  nothing  to  do  with  the  case  ;  the  plaintiff's  case 
conceded  the  gift  was  a  charity,  it  was  the  basis  of  their 
argument. 

It  is  not  a  little  surprising  that  so  singular  a  view  of  the  law 
of  charity  should  have  been  entertained  in  Pennsylvania,  when 
we  have  a  very  conspicuous  illustration  of  the  precise  reverse, 
being  the  rule  in  the  case  of  the  Philadelphia  Library  [Dona- 
hughs  Appeal {\Zj6),  86  Pa.  306],  where  the  contributions  are 
assessments  on  stockholders,  who  thereby  pay  for  the  use  of 
the  books.  The  test  put  there,  by  counsel,  was :  Could  the 
stockholders  elect  to  sell  out  and  divide  the  accumulations 
intended  for  the  public  posterity?  The  converse  is  found  in 
Babbw,  Reed (iS^s)*  5  Rawle  (Pa.)  151 — and  the  definition  of 
Sergeant,  J.,  in  that  case,  avoids  everything  like  what  Mr. 
Binney's  definition  assumed.  No  one  will  dispute  its  superi- 
ority, for  accuracy.  Its  positive  and  negative  are  almost  per- 
fect. Mutual  benevolence  is  not  charity ;  and  why  ?  Its  mutuality 
is  fatal,  but  it  is  in  the  receiver  and  not  in  the  giver. 

But  there  is  something  deeper  still  that  deserves  notice ;  its 
consequences  seem  to  have  been  overlooked.  Charity  has 
introduced  a  new  law  of  property :  it,  and  it  only,  can  validate 
a  gift  when  there  is  no  person  that  has  or  ever  can  have  any 
beneficial  interest     The  importance  of  this  is  obvious. 

In  feet,  it  is  the  purpose  or  object  to  which  the  property  is 
to  be  applied  that  is  the  test.  Gifts  for  any  legal  public,  or 
general  purpose  y  as  Sir  John  Leach  said,  are  charities,  provided 
they  do  not  come  from  a  duty  imposed  on  the  donor.  Hence 
taxes  are  not  charitable  funds,  because  compulsory,  but  money 
to  be  used  as  taxes,  and  in  reduction  of  the  burdens  is  a  charity. 

II.  Respondeat  Superior. 

The  next  branch  of  criticism  deserves  more  consideration, 
and  the  subject  is  extremely  important  and  interesting. 
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The  apparent  and  possibly  real  differences  of  opinion  in  the 
men  whose  judgments  are  cited,  certainly  deserve  attention. 
One,  the  Rhode  Island  Case  [^Glavin  v.  R  ./.  Hospital,  1879,  12 
R.  I.  41 1],  goes  to  the  length  of  the  judgment  of  Allison,  P. 
J.  [in  the  court  below  in  the  Pennsylvania  Case],  which  was 
reversed.  Nothing  approaching  to  this  is  to  be  found  in  the 
English  Cases.  The  nearest  thing  to  it  is  found  in  the  dicta 
of  Lord  Westbury  in  Mersey  Docks  Trustees  v.  GMs  (1866), 
L.  R.  I  H.  L.  126.  Anything  more  misleading  I  cannot  im- 
agine, than  putting,  as  he  there  did  as  an  analogy,  the  liability 
of  trust  funds  to  be  lost  by  the  act  of  the  trustee,  and  the 
liability  of  the  trust  funds  for  the  act  of  the  trustee.  In  the 
former,  the  loss  only  occurs  because  tlie  trust  was  not  known. 
Had  there  been  notice  of  the  trust,  the  loss  could  not  have 
been  incurred.  How  in  the  world  does  this  tend  to  show 
liability  of  the  trust  funds  as  such  for  the  act  of  the  trustee  ? 
The  inference  is  directly  the  other  way.  Certainly  such  a  slip 
as  this  is  very  unusual  over  there.  The  fact  that  Lord  Wens- 
LEYDALE  asscntcd  to  the  liability  solely  on  the  ground  of  pre- 
cedent, and  the  candid  statement  of  M.  J.  Brett  of  the  conflict 
of  authorities  or  dicta  deserving  consideration,  shows  that  the 
question  is  extremely  difficult  and  delicate,  but  I  doubt  if  it 
ever  occurred  to  any  English  lawyer  to  extend  the  doctrine  of 
respondeat  superior  as  the  Rhode  Island'Case,  and  the  case  in 
our  Common  Pleas  did.    They  shock  common  sense. 

It  has  considerable  bearing  on  this  question,  which  is,  when 
does  the  doctrine  apply,  and  above  all  when  is  it  that  trust 
property  is  legally  made  liable  to  pay  the  damages  for  the 
wrongful  act  of  the  trustee  or  his  servant,  when  the  property 
belongs  neither  to  the  wrongdoer  nor  his  master,  but  to  a 
class  that  have  not  done  the  wrong  nor  employed  the  person 
that  did  it  ?  I  say  it  has  a  bearing  on  this  question  if  we  start 
with  the  fact  that  Respondeat  Superior,  as  we  understand  it,  is 
probably  a  piece  of  local  English  law. 

I  do  not  propose  to  investigate  this  question  and  therefore 
will  do  no  more  than  point  to  three  things  I  have  stumbled 
on  that  are  sufficient  to  prove  to  any  mind  this  to  be  the  fact. 

(i.)  In  Broom's  Maxims,  there  is  not  under  this  head,  an 
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allusion  to  the  Roman  law,  or  to  the  origin  of  the  rule  in  that 
law.  • 

(2.)  In  a  note  of  Story  on  Agency  (§458)  there  is  extracted 
a  bit  of  a  learned  essay,  showing  where  and  to  what  extent  the 
makim  was  introduced  into  the  Roman  law,  and  that  it  was 
confined  to  cases  where  the  agent  was  performing  the  duty 
contractually  assumed  by  the  principal,  and  that  the  rule  as 
we  apply  it  was  unknown  to  Roman  lawyers. 

(3.)  No  such  law  in  known  in  Spain.  The  Moxham  (1876), 
I  Pro.  Div.  no,  and  as  that  is  a  medieval  country,  probably 
there  never  has  been  an  innovation  in  the  law  from  the  time  of 
Julius  Caesar. 

To* hold  one  liable  for  the  neglect  or  carelessness  of  another 
when  I  did  not  direct  or  intend  the  act,  requires  a  considera- 
ble process  of  reasoning  to  justify  in  any  case.  But  to  make 
me  liable  because  a  man  I  have  paid  to  do  an  act  of  kindness 
to  an  unfortunate,  hurts  somebody  by  his  carelessness,  at  first 
blush  seems  monstrous,  and  I  think  must  always  seem  so  to 
minds  not  perverted  by  mere  scraps   of  legal  phraseology. 

Let  us  look  at  some  illustrations.  If  the  good  Samaritan, 
after  binding  up  the  wounds  and  pouring  in  the  oil  and  the 
wine,  and  lodging  the  wounded  wayfarer,  had  been  sued  by 
that  ungrateful  man,  because  the  innkeeper's  cook  dropped 
some  scalding  water  on  him,  we  would  have  had  the  parallel  to 
the  application  of  respondeat  superior  by  the  Common  Pleas, 
and  for  declining  to  accept  this  doctrine  the  Chief  Justice  is 
taken  to  task  by  the  commentator.  In  fact,  the  Court  of 
Common  Pleas  went  much  further ;  it  held  the  Samaritan  liable 
for  the  act  of  the  ifinkeeper's  cook,  not  only  to  the  wayfarer, 
but  to  casual  passers,  if  the  cook  was  attending  to  the  wants 
of  the  wayfarer,  and  therefore  was  in  the  employ  of  the 
Samaritan.  No  Courts  have  ever  carried  the  doctrine  further 
than  those  of  England,  but  such  nonsense  as  this,  we  may  de- 
pend upon  it,  they  were  never  guilty  of.  It  is  wise  to  con- 
sider common  sense  before  we  launch  out  into  the  realms  of 
legal  reasoning. 

To  hold  me  liable  for  the  acts  of  a  man  I  have  hired  lo  act 
as  a  nurse  for  a  destitute  sick  person,  to  make  me  liable  for 
the  defect  of  a  carriage  I  hire  to  carry  a  sick  person  hoin :,  or 
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to  a  hospital,  or  to  give  him  an  airing,  is,  I  think,  perfectly 
absurd.  It  really  confounds  the  relatio'n;  the  contract  is 
between  the  nurse  or  the  driver,  and  the  sick  person,  not  be- 
tween me  and  him.  That  I  pay  for  the  service,  has  nothing 
to  do  with  the  subject  I  am  not  the  employer,  but  the  pay- 
master, and  if  there  is  a  relation  of  employer  on  my  part,  it  is 
that  of  voluntary  bailee,  which  requires  something  like  fraud, 
that  is,  intentional  wrong,  to  create  a  liability.  For  the  employ- 
ment is  only  in  the  selection  of  an  agent.  What  possible  dis- 
tinction is  there  between  such  a  person,  and  one  who  volun- 
teers to  pay  the  tolls,  or  the  passage  money  for  a  poof  person  ? 
Does  he  thereby  become  the  carrier  or  owner  of  or  liable 
for  defects  in  the  bridge  ? 

In  the  English  cases  that  raised  a  doubt,  together  with  some 
reasoning  given  in  other  cases,  the  defendants  were  engaged 
in  commercial  enterprises  where  the  plaintiff  paid  for  the  use 
of  the  works,  and  the  defendants  received  the  profits.  It  is 
very  difficult  for  me  at  least  to  see  why  the  fact  that  the  funds 
were  applicable  to  another  purpose,  had  anything  to  do  with 
the  case,  further  than  as  an  argument  that  as  the  parties 
acted  under  a  statute,  this  diversion  of  the  fund  created  an 
implication  of  exemption.  If  it  had  been  the  case  of  a  trustee 
acting  under  a  settlement,  no  one  would  have  paused  to  en- 
quire whether  the  trust  property  could  be  applied  to  recoup 
the  damages  incurred  in  executing  his  duties.  The  Court 
could  not  bring  themselves  to  say,  that  in  such  things  the 
employer  is  not  liable,  and  they  held  that  the  corporation  and 
not  its  officers  are  the  proper  persons  to  look  to :  Mersey  Docks 
Trustees  v.  Gibbs  (1866),  L.  R.  i  E.  and  Ir.  Appeal,  pp.  107, 
118,  124,  126. 

In  these  cases,  the  profits  were  applicable  to  the  reduction 
of  the  charges,  and  if  we  can  rid  otirselves  of  forms,  we  will 
see  that  the  ultimate  beneficiaries  were  a  mere  trading  com- 
pany for  a  profit,  and  the  machinery  of  corporation,  or  trus- 
tees, was  no  more  than  a  partnership  for  this  purpose. 

In  the  Hcrriot  Sc/iool  {1S46),  12  CI.  &  F.  507,  the  notion  of 
making  the  charity  estate  responsible  for  the  wrongful  act  of 
a  manager,  would  be  merely  ludicrous,  were  it  not  for  the 
hardship  on  the  manager  that  must  result  from  exempting  the 
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fund,  where  in  all  honesty  and  sincerity,  he  makes  a  mistake. 
But  how  is  it  with  trustees  generally  ?  Did  any  one  ever  hear 
of  their  defending  for  a  wrong  on  the  ground  that  the  trust 
estate  and  not  they  were  liable,  or  asking  to  be  recouped  out 
of  the  trust  estate  for  damages  they  had  been  compelled  to 
pay  for  a  breach  of  duty  confessedly  not  in  accordance  with 
the  trust  ? 

But  the  particular  point  is,  where  the  master  is  manager  of  a 
charity,  does  the  person  employed  by  him  in  that  duty,  occupy 
the  relation  of  servant,  so  that  the  servant  is  not,  and  the  mas- 
ter is  liable  for  the  carelessness  of  the  servant  ?  The  remarks 
I  have  made  as  to  the  origin  of  this  most  artificial  of  rules,  are 
here  very  pertinent. 

If  the  natural  rule  is,  as  I  have  endeavored  to  show  that  it 
is,  viz. :  that  no  one  is  answerable  for  the  conduct  of  another, 
unless  he  directed  it,  but  each  man  is  liable  for  his  own  sins 
and  he  only  (we  have  the  Hebrew  prophet's  authority  for  this 
rule,  in  the  loftiest  conception  of  moral  responsibility),  is  it 
unreasonable  to  make  the  same  exception  in  ouf  artificial  rule 
known  as  that  of  respondeat  superior,  when  the  master  is  a 
charity  or  the  managers  of  a  charity,  and  to  hold  that  here  the 
same  rule  shall  apply  as  is  applied,  when  the  employer  is  a 
government  or  a  servant  of  a  government  or  of  a  municipality 
when  acting  for  the  government  and  not  as  a  private  person. 

It  should  then  be  borne  in  mind,  that  the  owners  of  a 
charity  are  tlie  beneficiaries,  the  class  intended  to  be  benefited. 
The  legal  title  is  a  corporation  or  in  trustees,  but  the  trust  is 
known,  and  to  charge  the  funds  with  a  dereliction  of  the  trus- 
tees is  not  less  absurd  than  it  would  be  to  charge  an  infant's 
property  with  the  misconduct  of  a  trustee  in  the  marriage 
settlement  under  which  the  infant  claimed.  The  results  such 
as  those  of  the  Rhode  Island  Case,  are  possible  only  where 
the  corporation  is  supposed  to  be  the  equitable  as  well  as  legal 
owner  of  the  property.  Test  that  by  a  dissolution  of  the  cor- 
poration and  the  rule  for  distributing  the  assets.  This  will 
show  who  is  the  legal  owner  of  the  property. 

Now  the  first  thing  that  may  be  observed,  is  the  rule  as  to 
public  servants.  No  one  doubts,  I  suppose,  the  liability  of 
a  man  for  his  own  acts,  and  no  one  would  demand  that  the 
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public  should  compensate  for  injuries  inflicted  by  its  servants. 
We  are  of  course  dealing  with  acts  that  were  not  commanded. 
The  remarkable  fact  is  that  it  was  once  attempted  to  make  the 
intermediate  agent  liable,  because  his  master,  being  the  govern- 
ment, was  not  liable,  at  least  it  so  strikes  my  mind.  But  I  am 
probably  wrong,  for  such  a  palpable  objection,  if  it  exists, 
would  not  have  been  overlooked  by  the  men  who  had  to  deal 
with  Whitefieldv,  Despenser  {lyji),  2  Cowp.  754. 

Then  we  come  to  municipalities,  and  it  cannot  be  disputed 
that  there  is  a  clear  division  between  omissions  of  duties  im- 
posed on  the  municipality,  and  misconduct  in  performing 
duties  imposed  on  the  servant  or  person  employed  by  the 
municipalities.  Possibly  the  true  distinction  may  be  between 
those  duties  which  are  public  duties,  such  as  police  and  the 
like,  and  those  that  differ  not  from  duties  imposed  on  private 
persons,  such  as  repair  of  roads :  Elliott  v.  The  City  (1874),  75 
Pa.  347,  and  Freeman  v.  The  City  (1879)  [Common  Pleas,  No. 
4,  of  Philadelphia],  7  W.  N.  C.  (Pa.)  45  are  illustrations,  and  in 
the  latter  this  distinction  is  noticed.  The  famous  case  of 
Whitcfield  v.  Despenser{iyy^\  2  Cowp.  754,  shows  that  the  dis- 
tinction between  public  servants,  su ch  as  the  Post  Master  General, 
and  the  Trustees  of  a  public  work,  such  as  Docks,  where  no 
one  but  those  using  them  derive  a  profit,  must  rest  on  some- 
thing like  that  I  have  alluded  to,  viz.  the  distinction  between  or- 
dinary commercial  operations,  though  without  profit  directly 
to  the  undertakers,  and  those  performing  a  public  duty. 

All  these  show  that  the  rule  is  artificial ;  it  is  a  creature  of 
the  courts.  No  one  would  ever  waste  time  to  discuss  the  pro- 
priety of  the  rule  in  the  ordinary  run  of  human  affairs. 
But  if  the  Post  Master  is  not  liable  for  the  negligence  of  his 
servants,  why  should  a  trustee  for  a  charity  which  is  a  public 
duty,  quite  as  much  as  that  of  the  Post  Master  ? 

What  are  all  these  rules  made  for?  The  general  good 
only.  The  contributors  and  managers  of  charities  are  always 
volunteers.  Nothing  of  private  profit  enters  into  the  arrange- 
ment. Natural  justice  demands  no  more  than  that  the  person 
causing  the  injury  should  answer.  Tp  load  persons  willing  to 
serve  the  public  with  this  responsibility,  is  certainly  not  for 
the  public  good.     And  if  the  employer  is  not  liable  for  the 
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selection  and  conduct  of  his  sefvants,  it  is  really  absurd  to 
&sten  the  liability  on  property  they  ane  required  to  administer, 
where  there  is  not  an  instance  in  which  a  trustee  can  lawfully 
bind  his  estate  except  by  a  power. 

Ifwe  desire  to  bring  distinctly  to  the  mind  the  steps  that 
are  necessary  to  fasten  upon  charitable  estates  a  liability  for 
acts  of  servants  under  the  rule  of  respondeat  superior,  we  must 
first  define  that  rule,  to  ascertain  what  sort  of  superior  it  is  that 
is  liable  and  when  and  why. 

It  is  either  because  the  servant  is  cdter  ego,  or  because  of 
the  duty  to  select  a  proper  person  to  be  the  servant.  And  we 
are  met  by  the  well-known  exception  that  if  the  employer 
does  not  retain  the  power  of  directing  the  servant,  the  rule 
does  not  apply,  as  when  we  employ  a  builder  to  put  up  a 
house.  That  is,  the  relation  of  employer  and  builder  does  not 
admit  the  rule  to  be  applied.  This  would  at  once  dispose  of 
the  Rhode  Island  case. 

The  next  step  is,  that  the  real  owners  are  the  beneficiaries, 
all  others  are  trustees  or  agents,  and'  the  beneficiaries  do  not 
select  the  servant.  They  have  no  voice  in  the  matter.  How 
then  do  the  parties  administering  the  charity  become  entitled 
to  charge  the  fund  for  damages  caused  by  their  own  miscon- 
duct? For  it  is  only  with  misconduct  that  we  are  dealing. 
We  are  not  dealing  with  conduct  that  is  in  performance  of  the 
duty  of  administration. 

It  is  quite  clear,  I  suppose,  that  no  one  can  charge  the 
property  of  another  without  a  power  is  conferred  to  do  so. 
And  it  is  equally  clear  that  the  beneficiaries,  the  equitable 
owners,  do  not  give  any  such  power  and  were  not  asked  to 
do  so. 

It  is  also  clear  that  while  all  trustees  are  entitled  to  be  in- 
demnified out  of  the  trust  estate,  it  is  only  for  legitimate  ex- 
penditure. I  doubt  if  any  one  ever  heard  that  a  trustee  was 
allowed  credit  for  damages  recovered  for  misconduct  even  when 
doing  anything  that  was  his  duty  to  the  estate  to  do,  still  less  for 
damages  incurred  when  doing  what  he  ought  not  to  do. 

If  the  trustees  of  a  charity  differ  in  this  respect  from  other 
trustees  and  are  entitled  to  apply  the  funds  in  their  own  relief 
it  must  arise  from  an  authority  implied  in  the  appointment  or 
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the  creation  of  the  trust,  fhat  they  may  so  apply  the  funds. 
There  is  nothing  absurd  in  this,  any  more  than  in  an  agent 
stipulating  for  indemnity  from  a  principal.  But  the  action 
cannot  lie  against  the  principal,  for  you  cannot  sue  the  blind 
or  the  sick  as  a  class,  so  the  fund  cannot  be  sued.  A  defend- 
ant must  be  a  person,  not  a  thing,  except  when  the  proceeding 
is  in  rem.  Hence,  the  only  possible  claim  against  the  fund,  is 
by  the  wrongdoer  for  indemnity. 

Is  it  then  part  of  the  implied  terms  of  charitable  uses  that 
the  administrators  may  be  indemnified  for  their  unlawful  acts  ? 
Or,  to  go  a  step  further,  for  the  unlawful  acts  of  their  servants  ? 

As  far  as  I  know,  until  the  Rhode  Island  Case,  it  never 
entered  into  the  mind  of  man  to  conceive  such  an  anomaly  in 
the  law  of  trusts.  And  it  seems  to  me  impossible  to  assert  as  a 
rule  of  law  that  wjiile  that  class  of  ceslutqtie  trusts  and  their  prop- 
erty, under  a  marriage  settlement,  are  not  liable,  though  they 
are  quite  capable  of  self-protection,  the  ces/ui  que  trusts  and  their 
property  who  can  have  no  status  in  court  are  liable  for  the  unlaw- 
ful acts  of  agents  appointed  to  manage  the  property.  This  is 
what  was  decided  in  the  Rhode  Island  Case,  and  by  the  Com- 
mon Pleas  of  Philadelphia.  The  community  is  to  be  congratulated 
on  the  decision  of  our  own  Court  on  this  question,  as  it  has 
withdrawn  one  class  of  cases  from  the  burden  of  a  rule  that 
might  very  well  put  an  end  to  some  of  the  best  institutions 
we  enjoy.  Limit  the  liability  for  negligence  to  the  person 
really  in  fault  and  charities  are  safe,  a  general  law  to  that  effect 
is  not  to  be  hoped  for,  for  what  would  become  of  the  bar  if 
such  a  rule  was  adopted  by  the  legislature,  but  surely  we  do 
not  need  to  extend  this  rule  to  subject  to  liability  property  to 
which  the  wrongdoer  cannot  lawfully  apply  it. 

Richard  C.  McMurtrie. 

Note. — The  facts  of  the  Patrol  case  were  stated  upon  page  670  of  The  Am- 
erican Law  Recister  for  November,  18S9  (Vol.  28,  N.  S.),  and  they  finally  de- 
veloped, upon  the  second  hearing  in  the  Supreme  Court  of  Pennsylvania  {^Boyd  v. 
Insurance  Patrol ^  1 889,  120  Pa.  624)  the  two  interesting  questions  discussed  by 
Mr.  Gest  and  Mr.  McMuririe.  In  brief,  an  action  was  brought  against  the  Fire 
Insurance  Palrol  of  Piiiladelphia,  to  recover  damages  for  the  death  of  the  plain- 
tift's  husband,  alleged  to  have  been  caused  by  the  negligence  of  the  defendant's 
servants  while  enga;^ed  in  their  chartered  employmeni.  On  the  trial,  the  plain- 
tiff offered  the  defendants'  charter  in  evidence,  which  showed  that  the  latter  was 
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organized  "  to  protect  and  save  life  and  property,  in  or  contiguous  to  burning 
buildings,  and  to  remove  and  take  cliarge  of  such  property,  or  any  part  thereof, 
when  necessary,"  that  it  was  armed  with  the  necessary  police  powers  to  carry  out 
these  objects,  and  that  there  was  no  provision  for  creating  a  capital  stock,  or  for 
acquiring  any  emoluments,  or  declaring  dividends.  The  Court,  Biddle  J.,  en- 
tered a  non-suit,  on  the  ground  that  the  charier  showed  the  defendant  to  be  a  public 
charitable  corporation,  and  tlierefore  not  liable  for  the  negligent  acts  of  its  ser- 
vants, no  negligence  having  been  shown  by  the  corporation  in  its  selection  of 
them.  This  ruling  was  reversed  by  the  Supreme  Court,  on  the  ground  that  the 
charter  was  not  sufficient  evidence  of  the  character  of  the  defendant  corporation, 
but  that  it  must  affirmatively  show,  to  escape  liability,  that  its  practical  working 
was  strictly  in  accordance  with  the  terms  of  the  charter.  On  the  second  trial  it 
was  shown  that  the  Patrol  protected  the  prof>crty  of  insured  and  uninsured  alike, 
without-  any  discrimination ;  that  it  was  supported  solely  by  voluntary  contribu- 
tions donated  by  a  number  of  fire  insurance  companies  in  Philadelphia,  without 
regard  to  the  amount  of  property  saved  to  each  company;  that  there  was  no 
capital,  means  of  making  profit,  nor  method  for  declaring  dividends,  and  that  its 
general  effect  was  to  greatly  reduce  the  losses  of  personalty  at  fires,  as  well  as  to 
lower  the  rates  of  insurance.  On  these  facts,  the  learned  Court,  Alison  J.,  held 
it  was  not  a  public  charitable  corporation,  but  a  private  business  enterprise  organ- 
ized for  gain,  sufficient  to  prevent  the  body  from  being  a  charity,  though  outsiders 
shared  in  that  gain,  and  that  the  motive  of  a  donation  is  an  element  in  determin- 
ing whether  the  use  is  charitable  or  not.  This  was  reversed  by  the  Supreme 
Court,  who  held  an  indirect  gain  to  the  donors,  in  which  all  the  public  share,  will 
not  prevent  a  gift  from  constituting  a  charitable  use ;  that  no  court  has  ever  held 
that  the  donor's  motive  in  a  gift  is  a  test  as  to  whether  it  is  a  charitable  use;  that 
a  charitable  association  cannot  be  held  liable  for  the  negligent  acts  of  its  employes, 
where  no  negligence  is  shown  in  their  selection,  that  to  hold  the  body  thus  liable, 
would  be  a  diversion  of  the  funds  given  for  other  purposes,  and  that  the  facts 
showed  the  defendant  to  come  within  the  definition  of  a  public  charitable  use. 

A.  B. 


By  the  courtesy  of  the  editor  of  The  American  Law  Register,  I  have  been 
permitted  to  read  the  above  and  to  add  a  few  words  in  explanation  of  some  points 
in  my  previous  article. 

Mr.  McMurtrie  has  apparently  misunderstood  the  writer's  observations  upon  the 
legal  test  of  a  charily.  No  one  supposes,  and  certainly  I  never  said,  that  "  if  the 
motive  of  the  giver  is  selfish,  the  subject  ceases  to  be  a  charity."  On  the  contrary, 
it  is  expressly  stated  (28  Amer.  Law  Register  p.  686)  that  Mr.  Binney's 
definition,  to  which  Mr.  McMurtrie  objects,  may  be  rhetorical  rather  than  exact, 
and  it  is  expressly  admitted  that  foundations  established  from  selfish  motives  have 
been  often  recognized  as  charities.  What  was  maintained  is  simply  this,  that  no 
precedent  can  be  found  for  a  decision  which  holds  an  institution  to  be  a  charity 
which  is  **  founded  and  maintained  for  the  express  purpose  of  benefiting  its  con- 
tributors pecuniarily  ^  This,  the  very  point  of  my  remarks,  is  not  answered  and 
no  such  precedent  is  cited. 

Nobody  doubts  that  a  fire  engine  for  the  use  of  a  village,  is  a  charity,  although 
the  motive  of  the  contributors  was  the  safety  of  their  own  property.     But  the  dis- 
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tinction  between  that  case  and  the  Fire  Patrol  is  simply  this  :  in  the  latter  there  is 
the  *'  element  of  gain  "  to  which  Mr.  Justice  Paxson  refers  in  the  Woffien^s  Chris^ 
tian  Association  Cale  (1889),  12$  Pa.  579. 

It  is  not  intended  to  reply  at  length  to  what  is  said  upon  the  second  branch  of 
the  ca<e,  but  merely  to  explain  that  the  writer  has  in  this  also  been  misunderstood. 
Mr.  McMurtrie  argues  as  if  it  were  asserted  by  me,  that  **  The  charity  is  liable  for 
the  tortious  act  of  its  servant,  but  the  trustee  is  not."  Nothing  of  the  kind  was 
said  in  my  article.  Lord  Campbell  indeed,  in  the  Heriofs  Hospital  case  said, 
**■  The  trustees  would  in  that  case  (i.  e.,  in  the  event  of  a  recovery  against  the  Hos- 
pital) be  indemnified  against  their  own  misconduct,"  and  I  took  pains  to  say  that 
the  truth  of  the  matter  was  just  the  other  way  (28  Amer.  Law  Register  p.  677). 
In  ordinary  cases,  where  a  master  is  held  liable  for  his  servant's  negligence,  docs 
any  one  suppose  that  the  servant  is  "  indemnified  against  his  own  misconduct " 
because,  so  far  as  the  injured  third  party  is  concerned,  recourse  may  be  had,  under 
the  rule  of  respondeat  superior^  against  the  master  ?  The  argument,  if  it  be  an 
argument  at  all  bearing  on  the  case,  is  directed  against  the  rule  itself  and  not 
against  any  exception  to  it  in  the  case  of  a  charity. 

As  to  the  rule  itself,  does  it  merit  such  wholesale  condemnation?  If  so,  it  is 
strange  that,  so  far  as  I  know,  it  has  not  been  abolished  by  statute  in  any  of  our 
States  or  in  England.  If  charitable  corporations  are  to  be  made  an  exception,  on 
the  ground  of  public  policy,  let  the  Court  say  so  distinctly,  and  the  argument  turn 
on  the  question  of  exi)ediency  only.  My  purpose  was  to  show  that  the  exception 
does  not  rest  on  precedent  or  principle,  that  therefore  the  "  higher  ground  "  on 
which  the  case  was  rested,  is  insecure  and  the  judgment  (if  it  be  right,  as  very 
possibly  it  is)  should  have  been  placed  upon  the  ground  alluded  to  by  the  Court, 
that  the  Patrol  was  a  corporation  created  in  aid  of  a  municipality. 

But  it  is  said  that  the  rule  of  respondeat  superior  is  probably  a  piece  of  local 
English  law.  Perhaps  it  is,  but  Judge  Holmes'  account  of  its  origin  merits  con- 
sideration. In  his  work  upon  "  The  Common  Law,"  the  rule  is  shown  to  have 
arisen  from  the  Roman  law,  and  what  is  equally  to  the  point,  its  later  develop- 
ment according  to  that  author's  opinion  (foot  note  to  p.  230)  has  been  due  to  the 
same  influence. 

Granting  however  that  Judge  Holmes  is  wrong  in  his  view,  one  thing  is  cer- 
tain, that  for  some  hundreds  of  years  the  principle  has  been  firmly  established  in 
the  English  law,  and  to  say  that  it  is  merely  local,  is  only  to  say  what  might  be  said 
of  the  Rule  in  Shelley's  Case,  or  the  whole  system  of  real  estate  law.  Certainly 
respondeat  superior  is  no  more  "  artificial." 

It  is  stated  above  (p.  211)  to  be  clear  "that  no  one  can  charge  the  property  of 
another  without  a  power  is  conferred  to  do  so.  And  it  is  equally  clear  that  the 
beneficiaries,  the  equitable  owners,  do  not  give  any  such  power  and  were  not  asked 
to  do  so." 

Now  the  first  proposition  is  true  as  a  general  rule,  but  the  rule  is  by  no  means 
of  universal  application.  A  familiar  instance  occurs  in  the  rule  that  the  chattels 
of  a  stranger  found  ujxjn  demised  premises  may  be  distrained  for  rent  Other 
cases  may  be  recalled  by  the  reader.  And  if  it  be  so  that  the  necessary  power 
must  be  conferred  by  the  beneficiaries,  that  is,  the  class  to  be  benefited  by  the 
charities,  I  ask  whence  do  the  trustees  derive  their  power  to  bind  the  funds  of  the 
charity  by  their  contracts  ?  John  Marshall  Gkst. 
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SUPREME  COURT  OF  MONTANA. 

STATE  OF  MONTANA,  ex  rel  THOMPSON  v.  KENNEY. 

The  Courts  uniformly  give  credit  to  the  result  of  an  election  which  has  been 
<leclared  by  a  legally  constituted  canvassing  l>oard,  until  such  result  is  set  aside 
by  a  tribunal  having  jurisdiction  to  try  and  determine  the  right  to  the  office  in 
contest. 

The  Act  of  Congress,  and  the  Constitution  and  Ordinances  of  the  Constitutional 
Convention  of  Montana,  declare  exclusively  who  shall  canvass  the  votes  at  the 
<: lection  for  the  approval  of  the  Constitution  and  the  choice  of  the  first  State 
officials. 

An  ordinance  of  a  Constitutional  Convention  is  a  convenient  method  of  separat- 
ing temporary  provisions  from  the  body  of  the  proposed  Constitution ;  the  force  of 
^ttch  ordinance  is  the  same  as  that  of  the  proposed  Constitution  itself. 

A  member  of  the  legislative  assembly  of  Montana,  whose  compensation  is  fixed 
by  law,  is  entitled  to  have  the  same  audited  and  settled,  upon  proving  his  mileage 
and  number  of  days  of  attendance ;  and  the  courts  will  enforce  this  right  by  man- 
•damus. 

This  was  a  mandamus  proceeding  in  this  Court  and  the 
facts  are  fully  stated  in  the  opinion. 

Elbert  D,  Weed,  McCutcheon  &  Mclnture,  and  5.  A,  Balliet, 
for  relator;  Hon.  H,  J,  Haskell,  Attorney  General,  for  the 
respondent. 

Harwood,  a.  J.,  January  28,  1890.  This  action  was  com- 
menced in  this  Court  on  the  17th  day  of  January,  A.  D.  1890, 
by  filing  the  relator's  affidavit,  upon  which  he  prayed  for  the 
issuance  of  a  writ  of  mandate  directed  to  Edwin  A.  Kenney, 
auditor  of  the  State  of  Montana,  commanding  him  to  forthwith 
audit  and  settle  and  issue  relator  a  certificate  for  a  certain 
alleged  claim  in  favor  of  relator  against  the  State  of  Montana 
in  the  sum  of  ^339  for  mileage  and  per  diem  for  attendance  as 
a  member  of  the  House  of  Representatives  of  the  legislative 
assembly  of  the  State  of  Montana. 

The  affidavit  of  the  relator  recites  the  following  facts : 

That  afHant,  William  Thompson,  is  over  25  years  of  age,  now  is  and  has  been 
for  more  than  twenty-five  years  last  past  a  resident  of  the  Territory  and  State  of 
Montana,  and  for  three  years  last  past  has  .been  a  resident  of  the  County  of  Silver 
Bow,  the  said  County  being  one  of  the  representative  districts  of  the  State  of 
Montana.  That,  at  the  election  held  in  the  Territory  of  Montana  on  the  first 
Tuesday  of  October,  A.  D.,  1889,  under  the  provisions  of  an  Act  of  Congress 
entitled  ''An  Act  to  provide  for  the  division  of  Dakota  into  two  States,  and  to 
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enable  the  people  of  North  Dakota  and  South  Dakota,  Montana  and  Washington 
to  form  State  Constitutions  and  State  Governments,  and  be  admiited  iiuo  the 
Union  on  an  equal  footing  with  the  original  States,  and  to  make  donations  of  public 
lands  to  such  States,"  approved  February  22,  18S9;  and  as  further  provided  for 
by  the  Constitution,  Ordinances  and  Schedule  framed  by  the  Constitutional  Con- 
vention for  the  State  of  Montana,  and  adopted  by  the  people  thereof,  the  relator, 
William  Thompson,  was  a  candidate  for  election  to  the  office  of  Representative  in 
the  Legislative  Assembly  of  the  Stale  of  Montana  from  said  representative  district, 
composed  of  the  County  of  Silver  Bow.  That  rebtor  was  voted  for  at  said  elec- 
tion, and  was  elected  to  the  office  of  representative  from  said  district.  That  the 
returns  of  said  election  were  made  by  the  various  judges  of  election  in  said  district 
to  the  clerk  of  said  Silver  Bow  County,  and  that  fifteen  days  thereafter  the  Chair- 
man of  the  Board  of  County  Commissioners  of  said  Silver  Bow  County  taking  to 
his  assistance  two  officers  of  said  County,  canvassed  the  returns  of  said  election, 
and  declared  the  result  thereof  so  far  as  county  officers  were  concerned,  and  that 
so  far  as  the  members  of  the  l^e^islative  Assembly  were  concerned,  the  returns  of 
said  election  were  made  to  the  Secretary  of  the  Territory  of  Montana.  That  thirty 
days  after  said  election,  all  votes  for  the  members  of  the  Legislative  Assembly  were 
canvassed  by  the  Governor,  Chief  Justice,  and  Secretary  of  the  Territory  of  Montana, 
who  then  and  there  found,  ascertained,  declared,  and  certified  that  the  affiant.William 
Thompson,  was  duly  elected  to  the  House  of  Representatives  of  the  Legislative 
Assembly  of  Montana,  as  a  member  thereof,  and  that  the  said  Governor  and 
Secretary  of  the  Territory  of  Montana,  did  deliver  to  affiant  a  certificate  over  theu- 
hands  and  seal  of  said  Territory,  certifying  and  declaring  that  at  such  election 
aforesaid  affiant  had  been  elected  a  member  of  the  House  of  Representatives  of 
the  said  Legislative  Assembly. 

That  on  the  23rd  day  of  November,  A.  D.,  1 889,  at  12  o'clock,  noon,  pursuant 
to  the  proclamation  of  the  Governor  of  Montana,  the  Legislative  Assembly  of  said 
State  was  convened  and  affiant  appeared  at  the  Capital  of  the  State  at  that  time, 
and  in  conjunction  wiih  twenty-nine  other  persons,  who  had,  as  aforesaid,  been 
ascertained,  declared  and  certified  by  the  aforesaid  canvassing  board,  composed  of 
the  Governor,  Secretary  and  Chief  Justice  of  the  Territory  of  Montana,  to  have 
been  elected  from  the  various  representative  districts  in  said  State,  did  meet  as  the 
House  of  Representatives  of  the  State  of  Montana,  at  the  Capital  of  said  Stile,  and 
in  the  place  by  them  and  the  Auditor  of  said  State  agreed  upon,  of  which  place  of 
meeting  previous  public  notice  had  been  given.  That  then  and  there,  in  a  room 
provided  for  the  purpose,  the  relator  and  said  twenty-nine  other  persons  convened 
and  were  called  to  order  by  the  Auditor  of  the  State  of  Montana,  and  thereupon 
the  thirty  members  proceeded  to  qualify  and  organize  the  House  of  Representa- 
tives of  the  Legislative  Assembly  of  the  State  of  Montana,  by  the  election  of  Aaron 
C.  Witter,  one  of  said  members,  as  Speaker  of  the  House  of  Representatives,  and 
Benjamin  Webster  as  Chief  Clerk  thereof.  That  such  proceedings  were  then  and 
there  had  by  the  members  of  the  House,  as  that  a  committee  thereof  was 
appomted  on  credentials,  to  which  committee  the  said  thirty  members  presented 
severally  a  certificate  signed  by  the  Governor  and  Secretary  of  Montana,  and  over 
the  seal  of  the  Territory  of  Montana,  certifying  and  declaring  that  each  of  them 
had  been  duly  elected  members  of  the  House  of  Representatives  of  the  Legislative 
Assembly  of  the  State  of  Montana.  That  said  committee  on  credentials  then  and 
there  reported  to  the  said  House  that  the  said  thirty  members  aforesaid,  including 
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affiant,  were  duly  elected  meml)crs  of  the  House  of  Representatives  of  the  Legis- 
lative Assembly  of  the  State  of  Montana,  and  entitled  lo  seats  therein,  which  said 
report  was  approved  and  adopted  by  the  said  House. 

That,  thereafter,  the  said  House  continued  to  sit  from  day  lo  day,  from  that  date, 
to  wit:  November  23rd,  A.  D.  1889,  to  the  date  of  the  si;ning  of  affiant's  affi- 
davit, to  wit :  January  16th,  A.  D.,  1890,  and  that  affiant  has  attended  said  ses- 
sions, from  that  time  until  the  time  of  making  this  affidavit,  as  a  member  of  said 
House  of  Representatives,  except  on  the  13th  day  of  January,  A.  D  ,  1890. 

That  afHant  travelled  the  di-^tance  of  seventy-five  miles  in  going  by  the  nearest 
usually  travelled  route,  frbm  \\^  residence  lo  the  capital  of  said  State  to  attend 
said  Legislative  Assembly.  That,  on  the  23rd  day  of  November,  A.  D.,  1 889,  the 
affiant  and  all  the  said  twenty-nine  members,  took  the  oath  prescribed  by  the  Con- 
stitution of  the  Stale  of  Montana  as  members  of  the  Legislative  Assembly  ofthe 
State  of  Montana,  and  that  the  said  thirty  members  have  attended  upon  the  various 
sessions  ofthe  said  House. 

That  on  the  1 6th  day  of  January,  A.  D.,  1890,  affiant  presented  to  Edwin  A^ 
Kenney,  who  was  then  the  Auditor  of  the  State  of  Montana,  at  his  office,  an 
account  against  the  State  for  his  services  and  attendance  as  a  member  of  the  House 
aforesaid,  at  the  rate  of  $6  per  day,  and  mileage  at  the  rate  of  20  cents  per«mile 
for  the  distance  travelled  as  afore>aid,  as  provided  by  law,  and  requested  the  said 
Auditor  to  audit  and  settle  the  said  claim  and  give  affiant  a  certificate  thereof;  but 
lo  audit  and  settle  said  claim  or  give  affiant  a  certificate  thereof,  or  any  part  thereof, 
the  said  Auditor  did  then  and  there  refuse,  nor  would  the  said  Auditor  approve 
such  claim,  or  any  part  thereof. 

To  which  affidavit  affiant  attaches  an  account  as  "  Exhibit 
A,"  which  he  verifies  as  a  copy  of  the  said  account  presented 
to  said  Auditor  and  referred  to  in  his  affidavit. 

Upon  this  showing,  an  alternative  writ  of  mandate  was 
issued  out  of  this  court  requiring  the  said  Edwin  A.  Kenney, 
Auditor  ofthe  State  of  Montana,  to  forthwith  audit  and  settle 
said  claim  against  the  Treasury  of  the  State  of  Montana,  and 
give  to  said  William  Thompson  a  certificate  thereof,  or  to  show 
cause  before  this  court  at  lo o'clock  a.  m.,  January  20th,  A.  D., 
1890,  why  he  had  not  done  so. 

To  this  process  the  respondent  made  his  verified  answer, 
wherein  he  expressly  admitted  in  detail  all  the  affirmative 
allegations  set  forth  in  the  relator's  affidavit.  But  in  addition 
to  such  express  admissions,  the  respondent  alleged  other 
matters,  as  follows : 

"  Defendant  further  says,  that  in  the  G)unty  of  Silver  lk>w,  which  is  a  Repre- 
sentative District,  leu  persons  were  apixn-lioned  lo  be  elected  members  of  the 
House  of  Representatives.     That  as  to  the  election  of  five  of  said  persons,  no  con- 
troversy has  arisen,  but  as  to  the  said  relator  and  four  of  his  colleagues,  sitting 
V0L.XXXVHI.— 15. 
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with  him  in  the  Hou^e  aforesaid,  a  controversy  as  to  their  election  has  arisen,  and 
unless  they  are  prima  facte  members  of  such  House  and  entitled  to  act  therein,  no 
quorum  has  been  present  in  said  House,  and  the  organization  thereof  has  been 
without  legislative  authority.  That  the  House  is  composed  of  thuty  members, 
)vhose  muniment  of  title  is  the  ascertainment,  declaration  and  certificate  of  the 
Canvassing  Board,  consisting  of  the  Governor,  Chief  Justice  and  Secretary  of  the 
Territory  of  Montana,  as  provided  in  ordinance  number  two,  passed  by  the  Con 
stitulional  Convention  of  the  State  of  Montana.  That  on  the  23rd  day  of  Novem- 
ber, A.  D.,  1889,  twenty-four  persons  from  various  representative  districts  in  the 
State  of  Montana,  who  had  been  ascertained  and  declared  to  have  been  elected 
members  of  said  House  of  Representatives,  by  the  Governor,  Chief  Justice  and 
Secretary  aforesaid,  under  said  Ordinance  of  the  Constitution,  did  meet  at  another 
place  in  the  capital  of  said  State,  and  five  members  from  the  County  of  Silver  Bow, 
one  of  whom  assumed  to  have  been  elected  in  lieu  of  relator,  met  with  said  mem- 
bers last  aforesaid,  and  having  been  declared  not  elected  by  the  said  Canvassing 
Board,  provided  for  in  said  ordinance,  did,  nevertheless,  assume  to  be  members  of 
the  House  of  Representatives,  and  did  then  and  there  present  as  their  muniment 
of  title  to  said  office,  each  a  certificate  signed  by  the  County  Clerk  and  Recorder 
of  Silver  Bow  County,  over  his  seal,  certifying  and  declaring  that  such  person  was 
elected  one  of  the  Representatives  of  the  district  of  Sdver  Bow  County,  as  Repre- 
sentative in  said  House." 

To  the  foregoing  new  matter  set  forth  by  respondent,  the 
relator  filed  his  replication,  as  follows  : 

First.  The  relator  "  denies  that  any  controversy  has  arisen  as  to  his  election, 
and  the  election  of  four  of  his  colleagues  from  the  County  of  Silver  Bow,  as  set 
foith  in  said  answer. 

Second.  Avers  that  at  the  times  the  said  House  was  organized,  and  when  said 
House  passed  upon  the  rejwrt  of  the  Committee  on  Credentials,  as  set  forth  in 
relator's  application,  a  quorum  of  said  House  was  present  and  acted  therein." 

The  parties  rested  their  case  upon  the  allegations,  admis- 
sions and  denials  in  the  pleadings  above  set  forth,  and  upon 
the  questions  raised  therein,  the  case  was  argued  and  sub- 
mitted to  the  court  for  decision. 

At  the  commencement  of  the  consideration  of  the  questions 
involved  herein  it  is  proper  to  notice  the  scope  and  effect  of 
the  relator's  replication.  He  denies  therein  "  that  any  con- 
troversy has  arisen  as  to  his  election,  and  the  election  of  four 
of  his  colleagues ;"  but  he  does  not  deny  the  further  facts  set 
out  in  respondent's  answer.  These  specific  facts  alleged,  stand 
unchallenged,  and  were  urged  upon  the  consideration  of  the 
court  as  ground  for  the  refusal,  on  the  part  of  the  respondent, 
to  audit  and  settle  relator's  claim,  and  to  grant  him  a  certifi- 
cate thereof,  as  provided  by  law. 


Digitized  by 


Google 


STATE  OF    MONTANA,   ex  rel  THOMPSON   V,   KENNEY.       22/ 

The  relator  relied  upon  the  facts  alleged  in  his  affidavit,  ex- 
pressly admitted  by  respondent's  answer,  as  grounds  for  the 
relief  which  he  prayed  for. 

The  effect  of  these  pleadings  raised  questions  of  law  only. 
No  issues  of  fact  were  made  upon  which  evidence  could  pro- 
perly be  introduced.  The  denial  made  by  the  relator's  repli- 
cation was  nothing  more  than  a  denial  of  an  immaterial  alle- 
gation. 

Compiled  Statutes  of  Montana,  Section  575  of  the  code  of 
civil  procedure,  relating  to  the  cases  of  mandamus,  provides 
as  follows : 

"  If  no  answer  be  made,  the  case  must  b3  heard  on  f  he  papers  of  the  applicant 
If  the  answer  raises  only  questions  of  law,  or  pu's  in  issu^  immaterial  statements,, 
not  affecting  the  sul)3tantial  rights  of  the  parties,  the  court  must  proceed  to  hear,  or 
fix  a  day  for  hearing  the  argument  of  the  case." 

This  court  is  given  original  jurisdiction  to  hear  and  determ-  > 
ine  actions  of  this  character  by  sef  tion  3,  article  8,  of  the  con- 
stitution of  Montana,  as  follows  : 

<*  The  appellate  jurisdiction  of  the  Supreme  Court  shall  extend  to  all  cases  at 
law  and  in  equity,  subject,  however,  to  such  limitations  and  regulations  as  may  be 
prescribed  by  law.  Said  Court  shall  have  power,  in  its  discretion,  to  issue  and 
hear  and  determine  writs  of  habeas  corpus,  mandamus,  quo-warranto,  certiorari, 
prohibition  and  injunction,  and  such  other  original  and  remedial  writs  as  may  be 
necessary  and  proper  to  the  complete  exerci.se  of  its  appellate  jurisdiction." 

In  reference  to  the  office  of  the  writ  of  mandamus,  the 
Compiled  Statutes  of  Montana,  sections  566  and  567,  of  Code 
of  Civil  Procedure  provide  as  follows : 

Sec  566.  It  may  be  issued  by  any  court  in  this  State,  except  justice's,  probate 
and  mayor's  court,  to  any  inferior  tribunal,  corporation,  board  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station,  or  to  compel  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and  from  which  he  b  un- 
lawfully precluded  by  such  inferior  tribunal,  corporation,  board  or  person. 

Sec.  567.  The  writ  shall  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law.  It  shall  be  issued, 
upon  affidavit,  on  the  application  of  the  pirty  beneficially  interested. 

It  must  now  be  determined  whether,  or  not,  the  act,  the 
performance  of  which  is  here  sought  to  be  compelled,  is  one 
which  the  law  especially  enjoins  upon  the  respondent  as   a 
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duty   resulting  from  his  office  as  Auditor  of  this  State.     This 
involves  two  propositions : 

First.  Is  the  relator  entitled,  upon  the  facts  shown,  to  have 
his  claim  audited  and  settled,  and  to  receive  a  certificate 
thereof? 

Second.  Does  the  law  enjoin  upon  the  state  auditor  the 
duty  of  auditing  and  settling  said  claim,  and  issuing  to  relator 
a  certificate  thereof  ? 

These  propositions  will  be  considered  in  the  order  stated. 

To  the  high  office  of  legislator,  and  to  persons  occupying 
that  office,  the  law  guarantees  certain  rights,  privileges  and 
emoluments,  which  courts  of  justice  will  regard  and  enforce  in 
proper  cases  and  upon  proper  showing :  Constitution  of  Mon- 
tana, Art  5,  Sections  5,  15  ;  i  Blackstone,  164  and  notes  and 
cases  cited  ;  Gushing  Leg.  Assemblies,  Sections  546  to  957  ; 
Cooley's  Cont.  Lim.,  162,  163;  Jefferson's  Manual ;  i  Kent's 
Com.  235. 

But  in  passing  upon  a  question  of  this  character,  relating 
to  a  person  claiming  to  be  a  member  of  the  legislative 
Assembly  of  the  State,  this  Court  is  mindful  of  the  constitu- 
tional provision  which  places  the  power  to  try  the  ultimate 
right  to  the  office,  in  another  forum,  /.  r.,  in  the  legislative 
house  wherein  the  person  claims  a  seat ;  Constitution  of  Mon- 
tana, Art.  5,  Sec.  9. 

That  body,  and  that  alone,  having  the  plenary  jurisdiction 
to  try  the  ultimate  right  to  the  office,  it  must  be  determined 
in  the  case  at  bar,  on  what  character  oi  prima  facie  evidence 
will  courts  of  justice  enforce  collateral  or  incidental  rights  and 
privileges  belonging  to  the  members  of  the  legislative  Assem- 
bly. In  other  words,  as  applicable  to  this  case  at  bar,  what 
constitutes  in  the  view  of  the  courts  of  justice  sufficient  prima 
facie  evidence  of  his  membership  in  the  House  of  Represena- 
tives  of  this  State  to  entitle  the  relator  to  the  relief  which  he 
asks,  that  is,  to  have  his  claim  to  the  emoluments  of  the  office 
of  representative  from  Silver  Bow  County,  audited,  settled  and 
certified. 

Under  our  republican  form  of  Government  election  to  this 
office  is  made  by  the  votes  of  the  legally  qualified  electors  of 
the  district  in  the  manner  prescribed  by  law.  and  the  result  of 
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such  election  is  ascertained  in  the  manner  prescribed  by 
law  through  the  returns  and  canvass  of  such  votes  by  legally 
constituted  canvassing  boards. 

The  courts  have  uniformly  given  credit  to  the  result  of  an 
election,  as  ascertained  and  declared  or  certified  by  the  legally 
constituted  canvassing  board  to  whom  the  law  has  committed 
the  duty  of  canvassing  the  returns  of  the  election,  and  declar- 
ing the  result  until  this  evidence  of  the  election  has  been 
overborne  by  the  trial  and  determination  of  the  ultimate  right 
to  such  office  by  the  tribunal  having  jurisdiction  to  try  and  de- 
termine the  same:  Crowellv,  Lamierl (iS6$),  lo  Minn.  369; 
StaU  V.  Churchill  (1870),  1 5  Id.  455  ;  State  v.  Sherwood  (1870), 
15  Id.  221  ;  People  V.  Miller  {\Z(>j\  16  Mich.  56;  Sivinbomw. 
Smith  etal.  (1879),  15  VV.  Va.  483;  Hiilsvtan  v.  Rems(\Z6\\ 
41  Penn.  396  ;  Kerr  v.  Tiege  (1864),  47  Id.  292;  Commonwealth 
V.  Baxter  (i860),  35  Id.  263  ;  DeArmond  v.  The  State  ex  rel, 
Cambell  (1872),  40  Ind.  469;  Hadley  v.  City  of  Albany 
(1865).  33  N.Y.603. 

This  is  not  only  the  rule  governing  the  action  of  courts, 
but  it  is  the  practice  adopted  in  the  organization  of  legisla- 
tive bodies  and  admitting  members  thereto,  until  the  prima 
facie  evidence  contained  in  the  certificate  of  election  issued  by 
the  legally  constituted  canvassing  board  is  set  aside  by  the 
proper  authority  in  the  determination  of  a  contested  election  : 
Cush.  Law  and  Practice  of  Leg.  Assemb.,  Sections  141,  142 
and  229  to  241,  inclusive.  The  authorities  reviewed  and  cited 
by  this  eminent  author  amply  show  the  practice  on  this  ques- 
tion: McCray  on  Elections,  Sections  270  to  285,  inclusive, 
and  cases  cited;   Jefferson's  Manual  (12th  Ed.),  390. 

In  the  case  at  bar,  it  is  asserted,  and  not  denied,  that  another 
person  holds  a  certificate  of  election  to  the  same  office  which 
the  relator  claims  to  be  occupying,  issued  by  the  County  Clerk 
of  Silver  Bow  County.  It  therefore  becomes  necessary,  in 
the  determination  of  this  case,  to  ascertain  what  board,  or  per- 
son, is  by  law  authorized  to  canvass  the  returns  of  the  election 
in  question,  and  ascertain  and  certify  the  result,  so  as  to  en- 
title the  person  holding  that  muniment  of  title  to  the  office, 
prima  facie,  to  maintain  his  case  in  an  action  of  this  character. 
If  the  right  of  relator  to  the  certificate  of  election   which  he 
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holds  is  challenged,  let  the  question  be  raised  and  determined 
in  the  proper  form ;  but  if  the  legislative  body  of  which  the 
relator  claims  to  be  a  member,  vested  as  it  is  with  the  powers 
which  the  Constitution  of  this  State  has  committed  to  it,  and 
in  view  of  the  long  line  of  precedents  which  have  guided  the 
actions  of  such  bodies  in  like  cases,  does  not  determine  a  con- 
troversy as  to  the  election  of  the  relator,  then  in  the  nature  of 
the  case  there  exists  no  better  evidence  of  his  right  to  relief 
than  the  finding  or  certificate  of  the  legally  constituted  canvass- 
ing board  charged  with  the  duty  of  ascertaining  the  result  of 
the  election  in  question.  The  title  to  an  elective  office,  in  a 
majority  of  cases,  rests  on  this  prima  facie  evidence,  because 
in  the  great  majority  of  cases  there  is  no  adjudication  of  the 
right  to  the  office  which  inquires  back  of  the  returns  of  the 
proper  canvassing  board.  It  is  proper  to  observe  here  that 
under  well  established  rules  of  law,  if  it  was  shown  that  a 
contest  of  the  election  of  the  relator  was  pending  in  the  House 
of  which  he  claims  to  be  a  member,  and  to  which  he  holds  a 
certificate  of  election,  then  this  Court  would  withhold  judg^ 
ment  until  the  case  was  determined,  but  no  such  fact  appeal  s. 

The  relator's  certificate  of  election  emanates  from  a  canvass-^ 
ing  board  composed  of  the  Governor,  Chief  Justice  and  Sec- 
retary. The  other  certificate,  which  is  set  up  in  opposition  to 
this,  is  held  by  another  person,  emanates  from  the  County 
Clerk  of  Silver  Bow  County,  accredited  under  the  hand  and 
official  seal  of  that  officer ;  and  this  is  not  denied  by  the 
relator. 

In  the  absence  of  any  mention  of  this  latter  certificate,  the 
consideration  of  this  case  necessarily  involves  the  question  as 
to  whether  the  relator's  certificate  of  election  issues  from  the 
legally  constituted  Canvassing  Board,  charged  with  the  duty 
of  ascertaining,  from  the  returns,  the  election  of  members  of 
the  House  of  Represenatives.  ThQ  prima  facie  right  to  relief 
rests  upon  the  credentials,  with  the  facts  of  service. 

The  act  of  Congress  above  mentioned,  enabling  the  people 
of  Montana  and  other  Territories  to  form  and  adopt  con- 
stitutions and  set  up  state  governments,  provides  in  Sec.  8,  as 
follows  : 

"  At  the  elections   provided  for  in  this  section,  the  qualified  voters  of  said  pro- 
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posed  States  shall  vote  directly  for  or  against  the  proposed  Constitution,  and  for 
or  against  any  articles  or  proix>sitions  separately  submitted.  The  returns  of  such 
election  shall  be  made  to  the  Secretary  of  each  of  the  said  Territories,  who,  with 
the  Governor  and  Ciiief  Justice  thereof,  or  any  two  of  them,  shall  canvass  the 
same." 

Section  9  of  the  same  Act  provides  as  follows — 

*•  That  until  the  next  census,  or  until  otherwise  provided  by  law,  said  States 
shall  be  entitled  to  one  Representative  in  the  House  of  Kepresentaiives  of  the 
United  States,  except  South  Dakota,  which  shall  be  entitled  to  two;  and  the  Rep- 
resentatives to  the  Fifty  first  Congress,  toge:her  with  the  Governors  and  other 
State  officers  provided  for  in  said  Constitutions,  may  be  elected  on  the  same  day 
of  the  election  for  the  ratification  or  rejection  of  the  Constitutions ;  and  until  said 
State  officers  are  elected  and  qualified  under  the  provisions  of  each  Constitution, 
and  the  States  respectively  are  admitted  into  the  Union,  the  Territorial  officers 
shall  continue  to  discharge  the  duties  of  their  respective  offices  in  each  of  said 
Territories." 

Section  24  of  the  same  Act  provides  as  follows — 

"  That  the  Constitutional  Convention  may,  by  ordinance,  provide  for  the  elec- 
tion of  officers  for  full  State  Governments,  including  members  of  the  Legislature 
and  Representatives  in  the  Fifty-first  Congress ;  but  said  State  Governments  shall 
remain  in  abeyance  until  the  State  shall  be  admitted  into  the  Union  respectively, 
as  provided  in  this  Act.  In  case  the  Constitutions  of  any  of  said  proposed  States 
shall  be  rectified  by  the  people,  but  not  otherwise,  the  legislature  thereof  may 
assemble,  organize  and  elect  two  Senators  of  the  United  Slates ;  and  the  Gov- 
ernor and  Secretary  of  State  of  such  proposed  States  sliall  certify  the  election  of 
the  Senators  and  Representatives  in  the  manner  required  by  law,  and  when  such 
State  is  admitted  into  the  Union,  the  Senators  and  Representatives  shall  be  en- 
abled to  be  admitted  to  seals  in  Congress,  and  to  all  the  rights  and  privileges  of 
Senators  and  Representatives  of  other  States  in  the  Con«;ress of  the  United  States; 
and  the  officers  of  the  State  Governments  formed  in  pursuance  of  said  Cons:i:u- 
lion,  as  provided  by  the  Constitutional  Convention,  shall  proceed  to  exercise  all 
the  functions  of  such  State  officers  ;  and  all  laws  in  force  made  by  said  Territories 
at  the  time  of  their  admission  into  the  Union,  j-hall  le  in  force  in  said  States,  ex- 
cept as  modified  or  changed  by  this  Act,  or  by  the  Constitutions  of  the  States 
rcspeaively." 

Section  25  of  the  same  Act  provides  as  follows — 

**  That  all  Acts  or  ]^arts  of  Acts  in  conflict  with  the  provisions  of  this  Att, 
whether  passed  ly  the  T-egisiatures  of  said  Territories  or  by  Congress,  are  hereb) 
repealed." 

Having  reviewed  these  provisions  of  the  enabling  Act  of 
Congress,  we  will  proceed  to  the  Constitution  of  Montana, 
and  consider  its  provisions  upon  this  subject. 
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*' Schedule,'  section  i,  provides  as  follows — 

"  The  laws  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana, 
and  in  force  at  the  time  the  State  shall  be  admitted  iuio  the  Union,  and  not  incon- 
sistent with  this  Constitution,  or  the  Constitution  or  Laws  of  ilie  United  Slates  of 
America,  shall  be  and  remain  in  full  force  as  the  Laws  of  the  State,  uniil  altered 
or  repealed,  or  until  they  expire  by  their  own  limitations." 

Section  17  of  the  schedule  provides  as  follows — 

"  All  Territorial,  county  and  township  officers  now  occupying  their  respective 
positions  under  the  laws  of  the  Territory  of  Montana,  or  of  the  United  States  of 
America,  shall  com  inue  and  remain  in  their  respective  official  positions  and  per- 
form the  duties  thereof  as  now  provided  by  law,  after  the  Slate  is  admitted  into 
the  Union,  and  shall  be  considered  state  officers  until  their  successors  in  office 
shall  be  duly  elected  and  qualified,  as  provided  by  ordinance,  notwithstanding  any 
inconsistent  provisions  in  this  Constitution,  and  shall  I  e  entitle:!  to  the  same  com- 
pensation for  their  services  as  is  now  established  by  law;  provided  that  the  com- 
pensation of  Justices  of  the  Supreme  Court,  Governor  and  Secretary  of  the 
Territory,  shall  be  paid  by  the  State  of  Montana." 

Passing  to  ordinance  number  two,  referred  to  in  the  last 
section,  ordained  and  promulgated  by  the  Constitutional  Con- 
vention, with  the  Constitution  of  the  State,  and  adopted  by 
the  people,  we  find  provisions  as  follows — 

"  First.  That  an  election  shall  be  held  throughout  the  Territory  of  Montana  on 
the  first  Tuesday  of  October,  A.  D.  1SS9,  fur  the  ratification  or  rejection  of  the 
Constitution  framed  and  adopted  by  this  Convention." 

**  P'ifih.  The  votes  cast  at  said  election  for  the  adoption  or  rejection  of  said 
Constitution  shall  be  convai»sed  by  the  Canvassing  Boards  of  the  respective  Coun- 
ties not  later  than  fifteen  days  after  said  election,  or  sooner  if  t!:e  returns  from  all 
the  precincJs  shall  have  been  received,  and  in  the  manner  prescribed  by  the  laws 
of  the  Territory  of  Montana  for  canvassing  the  voles  at  the  general  elections  in 
said  Territory.  And  the  letums  ot  said  election  shall  be  made  to  the  Secretary 
of  the  Territory,  who,  wi:h  the  Goxerncr  and  the  Chief  Justice  of  the  Territory, 
or  any  two  of  them,  shall  constitute  a  IJoard  of  Canvassers,  who  shall  meet  at  the 
office  of  the  Secretary  of  the  Terriioy  on  or  before  the  thirtieth  day  after  the  elec 
tion  and  canvass  the  votes  so  cast  and  declare  the  result.'* 

"Sixth.  That  on  the  first  Tuesday  in  October,  A.  D.  1889,  there  shall  be  elected 
by  the  qualified  electors  of  Montana,  a  Governor,  a  Lieutenant-Governor,  a  Sec- 
retary of  Stale,  an  Attorney  General,  a  Stale  Auditor,  a  Superindendent  of  Public 
Instruction,  one  Chief  Justice  and  two  Associate  Justices  of  the  Supreme  Court,  a 
Judt:e  for  each  Judicial  Distria  established  by  this  Constitution,  a  Clerk  of  the 
Supreme  Court,  and  a  Clerk  of  the  District  Court  in  and  for  each  County  of  the 
State,  and  the  meml  ers  of  the  Legislaiive  Assembly  provided  for  in  this  Consti- 
tution. The  terms  of  the  officers  so  elected  shall  begin  when  the  State  shall  be 
admitted  into  the  Union,  and  shall  end  on  the  first  Monday  in  January,  A.  D. 
1893,  except  as  otherwise  provided." 
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"  Sevemh.  There  shall  be  elected  at  the  snme  time,  one  Representative  in  the 
fifty-first  Congress  of  the  United  States." 

**  Eighth.  The  votes  for  the  above  officers  shall  be  returned  and  canvassed  as  is 
provided  by  law,  and  returns  shall  be  made  to  the  Secretary  cf  the  Teiritory  and 
canvassed  in  the  same  manner,  and  by  the  same  Board,  as  is  the  vote  upon  the 
Constitution,  except  as  to  Clerk  of  the  District  Court." 

It  is  clear  that  said  Act  of  Congress,  legislating  for  the  peo- 
ple of  the  Territory  of  Montana,  supplemented  and  carried 
out  by  the  Constitution  and  Ordinances  framed  and  promul- 
gated by  the  Constitutional  Convention,  and  ratified  by  the 
people  of  the  Territory,  covered  the  whole  question  as  to 
what  Board  should  canvass  the  votes  cast  at  the  late  election, 
both  for  and  against  the  Constitution,  and  for  members  of  the 
Legislative  Assembly,  and  State  and  District  officers,  and  de- 
clare the  result. 

The  fifth  paragraph  of  Ordinance  two,  above  quoted  re- 
quires that  the  returns  of  said  election  for  the  adoption  or 
rejection  of  the  Constitution — 

"  Shnll  be  made  to  the  Secretary  of  the  Territory,  who,  with  the  Governor  and 
the  Ch  ef  Justice  of  tlie  Territory,  or  any  two  of  them,  shall  constitute  a  Board  of 
Convasser^,  who  shall  meet  at  the  office  of  the  Secretary  of  the  Territory  on  or 
before  the  thirtieth  day  afier  election,  and  canvass  the  votes  so  cast,  and  declare 
the  result." 

The  eighth  paragraph  of  the  same  Ordinance  provides — 

*♦  That  the  votes  f(»r  all  the  Slate  officers,  members  of  the  Legislative  Assembly 
and  Disttict  Judges,  shall  be  returned  and  canvassed  in  the  same  manner  and  by 
the  same  Board  as  is  tiie  voie  upon  the  Constitution.'* 

It  is  contended  by  the  respondent,  that  a  statute  of  the 
Territory  of  Montana,  existing  prior  to  the  said  Act  of  Con- 
gress, and  prior  to  the  adoption  of  the  Constitution,  provided, 
contrary  to  the  Act  of  Congress  and  the  Constitution  and  Or- 
dinances above  quoted,  in  that  this  statute  provides  that  the 
canvass  of  the  votes  cast  for  members  of  the  Legislative  As- 
sembly shall  be  made  by  the  Boards  of  County  Commissioners 
of  the  respective  Counties  in  the  Territory,  and  certificates  of 
election  shall  be  issued  by  the  Clerk  of  the  Board  of  Count)- 
Commissioners:     Compiled  Statutes,  section   1033,  page  930 

This  position  is  untenable.  There  are  no  statutes  ot  the 
Territory  of  Montana  brought  over  and  adopted  by  tlic  peo- 
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pie  of  this  State,  contrary  or  in  conflict  with  the  Constitution 
thereof,  for  this  plain  reason:  It  is  provided  by  the  Act  of 
Congress  above  quoted,  enabling  the  people  of  said  Territory 
to  form  a  Constitution  and  State  Government,  that — 

«*  All  laws  in  force  made  by  said  territories  at  the  time  of  their  admission  inta 
the  Union,  shall  be  in  force  in  said  States,  except  as  modified  or  changed  by  this 
Act,  or  by  the  Constitutions  of  the  States  respectively."     S.  24,  supra. 

This  provision  was  further  amplified  by  Section  i  of  "Sched- 
ule," of  the  Constitution  of  Montana,  supra.  By  these  pro- 
visions the  statute  law  of  Montana  Territory  is  remoulded  at 
once  to  join  in  harmony  with  the  State  Constitution. 

An  example  of  this  modification  or  remoulding  of  the  statute 
law  to  harmonize  with  the  Constitution,  is  found  in  reference 
to  the  constitution  of  the  grand  jury.  The  express  letter  of 
the  statute  in  force  at  the  time  the  State  was  admitted  into  the 
Union,  provided  that  this  body  should  consist  of  sixteen  per- 
sons in  number,  of  whom  twelve  could  find  a  "  true  bill." 
The  State  Constitution  provides  that  the  grand  jury  shall  con- 
sist of  seven  persons,  of  whom  five  are  competent  to  find  an 
indictment.  It  has  been  abundantly  provided,  by  the  Act  of 
Congress  and  the  State  Constitution,  that  the  statute  is  in 
force  as  modified  by  the  Constitution,  and  it  cannot  be  main- 
tained, either  as  a  logical  or  reasonable  conclusion  that  there 
is  a  conflict,  where  the  latter,  and  paramount  organic  law,  has 
expressly  adopted  the  former  statute  law,  as  modified  by  the 
Constitution :  State  v.  Ah  Jim  (decided  in  the  Sup.  Ct.  Montana* 
January  14,  1890). 

Counsel  for  respondent,  in  this  connection  contends,  that 
the  Ordinances  framed  by  the  Constitutional  Convention,  and 
appended  to  the  Constitution,  were  not  a  part  of  that  instru- 
ment, and  did  not  have  the  force  and  effect  of  constitutional 
provisions.  For  this  reason,  the  provisions  of  the  ordinance 
declaring  that  the  Governor,  Chief  Justice  and  Secretary  of 
Montana,  should  constitute  a  Canvassing  Board  to  canvass  the 
votes  and  declare  the  result  of  the  election  of  members  of  the 
Legislative  Assembly,  was  impotent  to  work  a  change  or 
modification  of  the  statute,  providing  that  the  certificates  of 
election  of  such  members  shall  be  issued  by  the  County  Clerk. 
Hence  that  statute  stands  in  full  force,  and  the  County  Clerk's 
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certificate  is  the  h^^X.  prima  facie  evidence  of  a  party's  right  to 
a  seat  in  the  Legislative  Assembly. 

No  authorities  have  been  brought  to  the  attention  of  the 
court  to  sustain  the  respondent's  position  in  respect  to  Ordi- 
nances framed  and  promulgated  by  Constitutional  conventions. 

It  appears  this  question  was  raised  in  the  case  of  Stewart 
v.  Crosby  (1855).  15  Texas,  546,  wherein  Justice  Wheeler,  in 
passing  upon  this  point,  says : 

•*  We  think  it  free  from  doult  that  the  Ordinance  appended  to  the  Constitution 
is  a  part  of  the  fundamental  law  of  the  land.  Having  been  framed  by  the  Con- 
vention that  framed  the  Constitution  of  the  State,  and  adopted  by  the  Convention 
and  the  people,  along  with  the  Constitution,  it  is  of  equal  authority  and  binding 
force  upon  the  executive,  legislative  and  judicial  departments  of  the  government 
of  the  State,  as  if  it  had  been  incorporated  in  the  Constitution,  forming  a  compo- 
nent part  of  it." 

The  case  cited  appears  to  have  involved  questions  of  great 
importance,  as  shown  by  the  remarks  of  the  judge  at  the  com- 
mencement of  the  opinion,  as  follows : 

"  In  the  argument  of  this  case,  questions  of  great  moment  to  the  parlies,  involv. 
ing  an  inquiry  respecting  the  constitutionality  of  the  legislative  enactments,  which 
they  have  invoked,  and  on  which  they  rely  to  maintain  their  claims,  have  been 
discussed." 

Mr.  Paine,  in  his  work  on  elections,  section  294,  announces 
the  same  doctrine,  as  does  the  case  of  Stewart  v.  Crosby^  supra^ 
in  the  following  terms : 

**To  launch  a  new  constitution,  certain  machinery  and  arrangements  are 
always  necessary,  which  having  subserved  this  single  purpose,  are  of  no  further 
use.  These  might,  of  course,  be  provided  in  the  constitution  itself;  but  to  incor- 
porate temporary  provisions  into  the  body  of  a  permanent  constitution,  would  be  to 
encumber  the  instrument  with  matter  which  might  more  properly  be  excluded 
from  the  text  of  the  constitution,  and  placed  in  such  a  form  as  to  be  dropped 
when  all  the  uses  for  which  it  was  provided,  have  been  fully  subserved.  Accord- 
ingly, these  provisions  for  inaugurating  new  slate  constitutions,  usually  take  the 
form  of  detached  ordinances,  or  schedules.  The  validity  and  effect  of  these  pro- 
visions are  precisely  the  same,  whether  they  are  placed  in  the  ordinance  or  schedule, 
to  be  thrown  aside  when  no  longer  needed,  or  imbedded  in  the  text  of  the  consti- 
tution, to  remain  a  permanent  blemish,  after  the  accomplishment  of  all  the  pur|X)ses 
for  which  they  were  required.  It  is  clearly  competent  for  a  constitutional  conven- 
tk)n,  by  an  ordinance  or  schedule,  to  change  the  time  for  holding  the  general 
elecu'on  of  the  state.  ♦  *  ♦  The  people  of  the  state  in  their  constitutional 
conveiitions  are  alwnys  their  own  masters.  There  is  nothing  to  re-train  them 
from  giving  whatever  form  ihey  prefer  to  its  organic  law,  except  the  Consti.ution 
of  the  United  States  and  treaties  made  and  laws  enacted  by  the  United  States  in 
punuance  thereof." 
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To  declare  that  the  County  Clerk's  certificate  of  election  to 
the  office  in  question  is  the  highest  prima  facie  evidence  of 
title  to  the  office,  as  against  the  certificate  of  the  Canvassing 
Board  constituted  by  the  act  of  congress,  and  the  ordinance 
framed  by  the  constitutional  convention  and  adopted  \y/  the 
people,  would  be  in  effect  to  declare  that  the  provisions  of  the 
statute  in  this  respect  stand  without  modification  by  the  Act 
of  Congress  and  Constitution  and  Ordinances,  and  prevail 
over  them.  If  the  Ordinance  did  not  work  a  change  in  the 
statute,  in  this  particular,  how  can  it  be  maintained  that  the 
same  ordinance  worked  such  important  changes  in  other 
respects  ?  The  effect  of  ordinance  Number  Two  was  to  deter- 
mine the  terms  of  all  the  elective  officers  of  the  Territory  of 
Montana,  while  under  the  literal  statutory  provisions,  their 
terms  of  office  would  have  continued  for  more  than  a  year. 
And  under  that  theory,  the  officers  elected  at  the  late  election, 
under  this  ordinance,  who  have  taken  possession  of  these 
offices,  are  there  without  authority. 

The  logical  analogies  of  this  theory  need  not  be  further 
traced.  It  destroys  itself  by  its  inherent  fallacy,  without  the 
force  of  the  authorities  above  quoted  to  the  contrary. 

The  Constitutional  Convention  was  authorized,  by  Act  of 
Congress,  to  make  provision,  *'  by  ordinance  "  for  the  election 
of  officers  for  full  state  government. 

In  the  body  of  the  constitution,  at  Section  Seventeen  of  the 
Schedule,  the  state  officers  to  be  "  duly  elected  and  qualified, 
as  provided  by  ordinance,"  are  referred  to.  The  Ordinance 
was  framed  and  adopted  by  the  Convention,  promulgated  to 
the  people,  and  by  them  ratified. 

The  provisions  of  the  Constitution  and  Ordinance,  relating 
to  carrying  out  the  election,  to  set  in  motion  the  state  govern- 
ment, was  intended  for  immediate  execution  within  a  short 
time  after  the  constitution  was  framed.  The  plain  intent  of 
the  convention  when  framing  Ordinance  Number  Two  is 
shown  in  the  provision  dividing  the  stale,  legislative  and  dis- 
trict officers  into  one  class,  and  directing  that  the  returns  of 
the  election  of  these  officers  should  be  made  to  the  Secretary 
of  the  Territory,  and  canvassed  in  the  same  manner  and  by 
the  same  Board  as  the  vote  upon  the  Constitution.    And  in  the 
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"ninth  '*  paragraph  of  that  ordinance,  the  election  of  the  county 
and  township  officers  was  provided  for.  And  the  "tenth" 
paragraph  provides  that  the  votes  for  the  above  county  and 
township  officers,  and  for  Clerk  of  the  District  Court,  shall  be 
returned  and  canvassed  as  is  now  provided  by  law. 

The  effect  of  the  Ordinance  upon  the  statute  is  to  change 
and  modify  its  provisions  so  far  as  is  necessary  to*give  the 
provisions  of  the  Ordinance  full  scope  and  effect.  It 
follows  that  the  relator's  certificate  of  election  emanates  from 
the  legally  constituted  canvassing  board  and  will  be  admitted 
in  this  action  as  prima  facie  evidence  of  his  election  to  the  of- 
fice in  question. 

The  facts  of  attendance  upon  the  sessions  of  the  house,  and 
as  to  distance  traveled  are  asserted  by  the  affidavit  of  the 
relator,  and  admitted  by  the  verified  answer  of  respondent. 
No  question  has  been  raised  upon  these  matters,  set  forth  in 
relator's  affidavit. 

The  constitution  of  the  state  fixes  the  amount  of  compen- 
sation at  $6  for  each  day's  attendance  and  20  cents  per  mile 
for  each  mile  necessarily  traveled,  by  the  nearest  usually 
traveled  route  in  going  to  the  seat  of  government  from  the 
member's  residence,  and  returning  thereto.  And  the  relator's 
claim  conforms  to  these  prescribed  rates. 

It  remains  to  be  determined  whether  the  law  enjoins  upon 
the  State  Auditor  the  duty  of  auditing  and  settling  said  claim 
and  issuing  to  the  relator  a  certificate  thereof 

Section  121,  Fifth  Div.  Comp.  Statutes,  provides  as  follows: 

•*  He  shall  audit  all  claims  against  the  treasury  and  when  the  law  recognizes  a 
claim,  but  no  appropriation  has  been  made  therefor,  shall  settle  the  claim  and 
give  the  claimant  a  certificate  thereof,  and  report  the  same  to  the  legislative 
assembly." 

This  provision  of  the  statutes  should  be  considered  in  con- 
nection with  section  20  of  article  7,  of  the  State  Constitution, 
which  provides  as  follows  : 

**  Section  20.  The  Governor,  Secretary  of  State  and  Attorney  General  shall 
constitute  a  Board  of  State  Prison  Commissioners,  which  Board  shall  have  such 
supervbion  of  all  matters  connected  with  the  state  prisoners  as  may  be  prescribed 
by  law.  They  shall  constitute  a  Board  of  Examiners  with  power  to  examine  all 
claims  against  the  State,  except  salaries,  or  compensation  of  officers  fixed  by  law,. 
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and  perform  such  other  duties  as  may  be  prescribed  by  law.  And  no  claim 
against  the  State,  except  for  salaries  and  compensation  of  officers  fixed  by  law, 
shall  be  passe<l  upcn  by  the  Legislative  Assembly  without  first  having  been 
considered  and  ac:eJ  upon  by  said  board." 

The  section  of  the  statute  above  quoted  provides  that  the 
Auditor  "  shrill  audit  all  claims  against  the  treasury,  and  when 
tfie  law  recognizes  the  claim,  but  no  appropriation  has  been 
made  therefor,  shall  settle  the  claim  and  give  the  claimant  a 
certificate  thereof,  and  report  the  same  to  the  legislative 
assembly."  The  Constitution  has  created  a  Board  of  Ex- 
aminers, with  power  to  examine  all  claims  against  the  State, 
except  salaries  or  compensation  of  officers  fixed  by  law,  and 
provides  that  "  no  claims  against  the  state,  except  for  salaries 
and  compensation  of  officers  fixed  by  law,  shall  be  passed 
upon  by  the  legislative  assembly  without  first  having  been 
considered  and  acted  upon  by  said  board." 

The  salaries  or  compensation  of  officers  fixed  by  law,  being 
expressly  in  all  cases  excepted  by  the  provisions  of  the  Con- 
stitution, from  the  action  of  said  Board  of  Examiners,  the 
duty  of  the  State  Auditor,  under  the  statute,  is  clear  as  to 
the  relator*s  claims.  No  other  class  of  claim  against  the 
State  is  presented  in  this  action  than  the  compensation  of  an 
officer  fixed  by  law.  However,  it  is  deemed  proper  to  con- 
sider the  statutory  and  constitutional  provisions  together,  so 
that  no  misapprehension  will  arise  as  to  the  decision  herein. 

The  relator  asks  that  his  claim  against  the  State  for  com- 
pensation for  service  as  a  member  of  the  House  of  Repre- 
sentatives of  the  legislative  assembly  of  this  State,  for  the  fifty- 
four  days  attendance  at  the  sessions  of  that  body,  together 
with  mileage  for  seventy-five  miles  traveled  by  the  nearest 
usually  traveled  route  from  his  residence  to  that  assembly,  at 
the  rate  fixed  by  law,  amounting  to  ;J339,  be  audited  and 
settled,  and  that  a  certificate  thereof  be  given  him  by  the 
respondent,  Edwin  A.  Kenney,  Auditor  of  the  State  of  Mon- 
tana. Under  the  provisions  of  law  and  the  showing  in  this 
action,  it  is  held  by  this  court  that  the  relator  is  entitled  to 
the  relief  prayed  for;  that  the  relief  prayed  for  is  a  duty 
specially  enjoined  upon  the  State  Auditor  as  resulting  from 
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his  office ;  that  the  writ  of  mandamus  is  the  proper  remedy- 
herein. 

Wherefore,  It  is  ordered  that  a  peremptory  writ  of  man- 
date be  issued  in  the  form  provided  by  law,  as  prayed  for  in 
relator's  affidavit. 

Note. — Chief  Justice  Blake  having  been  a  member  of  the  Canvassing  Board 
mentioned  in  the  above  opinion,  did  not  sit  in  the  hearing  and  the  determination 
of  this  action. 


In  Pennsylvania  a  new  Constitution 
was  prepared  by  a  Convention  au- 
thorized to  be  held  by  an  Act  of  As- 
sembly, approved  April  1 1,  1872  (P. 
L.  53),  and  was  adopied  by  a  consid- 
erable majority  at  on  election  held  on 
the  sixteenth  of  December,  1873. 
The  Convention  had  provided  by  the 
Schedule  annexed  to  the  proposed  Con- 
stitution, that  Section  i,  **This  Constitu- 
tion should  take  effect  on  the  first  day 
of  January,  in  the  year  1874,  for  all 
purposes  not  otherwise  provided  for 
therein."  The  Act  of  1872  (?6),  pro- 
vided for  the  comiting  of  the  votes  and 
a  proclamation  of  the  result  of  the 
election  by  the  Governor;  and  if  a 
majority  of  the.  votes  were  polled  for 
the  proposed  Constitution,  such  new  or 
revised  Constitution  should  be  thence- 
forth, the  Constitution  of  this  Common- 
wealth. The  possible  conflict  between 
the  Schedule  and  the  Act  of  Assembly,  , 
matured  by  the  counting  of  the  votes 
on  the  sixth  day  of  January,  1874, 
and  the  proclamation  of  the  Governor 
on  the  seventh  day  of  January,  1874. 
This  action  was  in  accordance  with  a 
decision  ( IVelis  et  al.^  v.  Bain  et  ai,, 
December  6,  1873,  75  Pa.  39),  upon  an 
application  for  an  injunction  from  the 
Supreme  Court  of  Pennsylvania,  to  re- 
strain the  holding  of  the  eleciion  of 
December  16,  1873,  so  far  as  concerned 
the  City  of  Philadelphia,  by  special  of- 
ficers chosen  by  the  Convention,  in  lieu 
of  the  regular  election  officers.  The 
injunction  was  granted  upon  the  ground 
tliat  the  Convention  derived  its  powers 


from  the  Act  of  1872,  which  provided 
for  the  conduct  of  this  election  "  as  the 
general  elections  of  this  Commonwealth 
are  now  by  law  conducted ;"  (26.)  con- 
sequently, an  Ordinance  of  the  Con- 
vention could  not  contravene  the  law. 

Wells  v.  Bain  was  followed  by 
Woods  Appeal f  decided  November  2, 
1874,  and  reported  in  the  same  volume 
(75  Pa-  59)-  The  Supreme  Court  af- 
firmed the  cardinal  doctrine  that  the 
Convention  had  no  absolute  authority. 
"  The  people  have  the  same  right  to 
limit  the  powers  of  their  delegates  "  to 
a  constitutional  convention,  **  that  they 
have  to  bound  the  power  of  their  rep- 
resentatives "  in  the  legislature. 

"  The  question  is  not  upon  the  power 
of  the  legislature  to  restrain  the  people^ 
but  upon  the  right  of  the  people,  by 
the  instrumentality  of  the  law,  to  limit 
their  delegates.  Law  is  the  highest 
form  of  a  people's  will  in  a  state  of 
peaceful  government.  When  a  people 
act  through  a  law,  the  act  is  theirs,  and 
the  fact  that  they  used  the  legislature 
as  their  instrument  to  confer  their  pow- 
ers, makes  them  the  sup>eriors,  and  not 
the  legislature.  The  idea  which  lies  at 
the  root  of  the  fallacy,  that  a  convention 
cannot  be  controlled  by  law,  is  that  the 
convention  and  the  p)cople  are  identical. 
But  when  the  question  to  be  deter- 
mined, is  between  the  people  and  the 
convention,  the  fallacy  is  obvious.  * 
*  *  No  argument  for  the  implied 
power  of  absolute  sovereignty  in  a 
convention  can  be  drawn  from  revolu- 
tionary times,  when  necessity  begets  a 
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new  government.  Governments,  thus 
accepted  and  ratified  by  silent  submis- 
sion, afford  no  precedents  for  the  power 
of  a  convention  in  a  time  of  profound 
tranquillity,  and  for  a  people  living 
under  self-esiablished,  safe  instiiu- 
tions:'*  Agnew,  C.  J.  pp.  71,  72,  73; 
the  same  effect  is  the  opinion  of  the 
Justices,  January  23,  1 883,  6  Gushing 
(Mass.)  573. 

Notwithstanding  these  sentiments, 
SharswooI),  J.,  in  Northampton  Co.  v. 
Lehigh  C.  cr*  X.  Co.,  decided  May  1 1, 
1874,  and  reported  in  the  same  vol- 
ume (75  Pa.  461),  incidenlly  remarked 
"  the  Gonstitution  did  not  go  into  opera- 
tion until  January  1st,  1874,  Schedule, 
Sec  1.'*  This  quite  agrees  with  ruling 
in  Texas  :  tn/ra  page  245. 

This  Pennsylvania  incident  is  cited 
as  a  stre)ng  method  of  distinguishing  the 
principal  case  in  several  particulars. 
And,  first,  in  the  principal  case,  unlike 
that  in  Pennsylvania,  no  qucsiion  did 
or  should  arise  as  to  the  power  of  the 
convention  to  make  an  ordinance.  Gon- 
sequently  a  discussion  of  the  powers  of 
a  constitutional  convention  may  be 
omitted  here,  with  the  caution  that  the 
language  quoted  on  page  235  is  entirely 
too  loose  even  for  the  purposes  of  the 
principal  case.  Second,  both  in  Penn- 
sylvania and  in  Montana,  schedules 
were  properly  appended  to  the  proposed 
constitutional  provisions;  this  will  ap- 
pear from  a  brief  examination  into  the 
functions  and  force  of  such  temporary 
additions. 

The  true  function  of  a  schedule  or 
ordinance  accompanying  a  proposed 
Gonstitutlon  and  submitted  for  the 
approval  of  the  voters  at  the  same  time, 
came  up  for  tlecision  in  IVa/tson  v. 
Chester  6*  D,  A\  R.  R,  Co.  (1877),  83 
Pa.  253,  255.  The  Gourt,  speaking 
through  Ghief  Justice  Agnew,  said  that 
the  Schedule  to  the  Pennsylvania  Gon- 


stitutlon of  1874  was  "intended  to 
bri«lge  over  the  chasm  between  the  two 
frames  of  government,  and  make  the 
transition,  from  one  lo  the  other,  easy 
and  without  unnatural  disturbance  of 
the  affairs  of  the  people."  To  the  same 
effect  are  Sigur  v.  Crenshaw  (1853), 
8  La.  An.  401,  422;  citations  ante 
page  235 ;  The  Comm,  ex  rcl,  v.  Col- 
lins (1839),  8  Watts.  (Pa.,)  348,  336; 
Plowman  v.  Thornton,  (iS75),52  Ala. 
559,  568.  Grijffin^s  Ex'r  v.  Cunning- 
htnuy  (1870)  20  Grat.  (Va.)  31 ;  The 
Richmond  Mayoralty  Case  ( 1 870) ,  1 9  id. 

673- 

Such  being  the  purpose  of  these 
additional  documents,  their  force  may 
readily  be  inferred  and  has  not  in- 
volved much  contention.  Thus,  in 
Ridley  v.  Sherbrook  (1866),  3  Goldw. 
(Tenn.)  569,  575,  the  eflect  of  a  sched- 
ule, submitted  and  adopted  by  the 
requisite  ballots,  was  discussed.  Lack 
of  time  prevented  more  than  an  an- 
nouncement of  the  decision,  that  "  the 
provisions  of  the  Schedule,  for  all  the 
purposes  for  wliich  they  were  designed, 
[l)ecame  part  of  the  Constitution],  and 
had  all  the  force  of  constitutional  pro- 
visions." Hence  the  provisions  of  t'le 
ninth  section  of  the  Schedule,  authoriz- 
ing the  General  Assembly,  at  its  fust 
ensuing  ses.ion,  to  fix  the  qualification 
of  voters,  was  valid  and  abrogated  the 
provisions  of  the  previous  Gonatitution 
of  1834. 

This  Tennessee  decision  was  followed 
in  State  v.  Johnson  (1S70),  26  Ark. 
281,  being  the  only  one  on  the  p>oint, 
accessible  to  the  Supreme  Gourt  of 
Arkansas. 

Years  before,  the  same  result  had 
been  reached  in  Pennsylvania  in  The 
Comm,  ex  rel.  v.  Collins  (1839),  8 
Walts.  (Pa.)  331, 335,  348,  and,  also,  in 
1855,  in  Texas,  supra  p.  235. 

It  is  true  that  an  Ordinance  appended 
to  the  Constitution  of  Alabami,  framed 
in  18 1 9,  was  denied  to  be  such  port  of 
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that  instrument  as  only  to  be  *•  abrogat- 
ed and  annulled  in  the  same  manner  as 
any  other  part :"  Goldthwaite,  J. 
Dukes,  Cah'nvba  Nav,  Co,  (1846),  10 
Ala.  82,88.  The  Ordinance  provided, 
among  other  things,  that "  all  navigable 
waters  within  this  State  shall  forever  re- 
main public  highways,  free  to  the  citi- 
zens of  this  Slate  and  of  the  United 
States,  without  any  tax,  duty,  impost, 
or  toll  therefor,  imposed  by  this  State ; 
and  this  Ordinance  is  hereby  declared 
irrevocable,  without  the  consent  of  the 
United  States."  (i  Poore's  Const.  46.) 
This  Ordinance  was  merely  the  acknow- 
ledgment of  this  obligation,  laid  upon 
the  Convention  by  J6  of  the  en- 
abling Act  of  March  2,1819;  3  Stat, 
at  L.  492.  The  State,  by  Act  of  Jan- 
uary 10,  1827,  incorporated  the  Navi- 
gation Company  and  authorized  it  to 
charge  and  collect  tolls :  to  this  Act 
Congress  gave  assent  by  their  Act  of 
May  24,  1828;  4  Stat,  at  L.  308.  The 
Alabama  Court  very  properly  saiil,  that 
"  The  State  Government  being  in- 
vested with  the  entire  authority  of  the 
people,  except  where  they  have  chosen 
to  restrict  the  government,  it  follows 
that  all  the  external  relations  of  the 
people,  with  the  citizens  of  other 
States,  or  with  the  Government  of  the 
United  States,  must  be  conducted  by 
the  State  government.  The  Ordinance 
itself  indicates  that  it  is  revocable  with 
the  consent  of  the  United  States,  and 
as  the  consent  of  the  people  of  this 
Slate  can  only  be  expressed  through 
the  Slate  government,  it  follows  that 
when  the  assent  of  both  is  given  by 
the  constituted  authorities  of  each,  the 
powers  disclaimed,  may  be  resumed 
and  immediately  exercised  Ky  the 
State  authorities,  under  the  general 
powers,  these  not  being  restricted  other- 
wise than  by  the  Ordinance."  ( 10  Ala. 
8S--9.)  AH  this  ii  still  true,  and  was 
precisely  the  course  taken  during  the  re- 
construction of  the  Southern  States,  the 
Vol.  XXXVIIL— 16. 


State  Legislatures  being  required  to 
make  certain  alterations  in  the  pro- 
posed Constitutiops  before  Congress 
would  approve  them  ;  see  the  cases  of 
Shorter  v.  Cobb,  (1869),  39  Ga.  285, 
303  -4 ;  Hardetitann  v.  Downer 
(1^69),  id.  425,  443-4 ;  Peak  v.  Swin- 
dle (1887),  68  Texas  242,  248;  The 
State  v.  Williams  (1873),  49  Miss. 
640,  661  ;  Plowman  v.  Thornton^ 
(1875)  52  Ala,  559,  565. 

A  Schedule,  or  Ordinance,  proposed 
by  a  Constitutional  Convention  and 
within  the  powers  confided  to  such  a 
body,  has  now  sufficiently  appeared  to 
be  of  equal  force  with  the  provisions  of 
the  amendment  or  new  constitution  it- 
self, and,  therefore,  the  question  may 
now  be  considered  as  to  the  time  when 
a  constitutional  provision  becomes  the 
supreme  law. 

As  some  of  the  cases  to  be  cited, 
arose  from  the  reconstruction  of  the 
Southern  States,  and  a  full  discussion 
of  these  cases  woul.l  involve  the  powers 
of  Congress,  much  in  the  same  manner, 
as  the  principal  ca^e  might  equally 
challenge  those  powers,  it  will  not  be 
amiss  to  state  briefly  that  there  are 
three  theories  of  the  time  when  the 
transformation  occurs  from  a  Territory 
of  the  United  States  into  a  State  of  and 
in  the  Union.  Beyond  this,  the  discus- 
sion of  the  powers  of  Congress  is  un- 
necessai-y  and  would  distract  from  the 
main  question  for  this  annotation :  that 
is,  at  what  time  is  a  constitutional  pro- 
vision the  supreme  law  ? 

The  three  theories  were  alluded  to 
in  the  opinion  delivered  in  Secombe  v. 
Kittalson  (1882),  29  Minn.  555,  559, 
as  follows:  ptrst,  that  the  adopted 
Constitution  of  the  new  State  cannot 
take  effect,  and  the  new  government 
cannot  go  into  operation,  until  Congress 
admits  the  State  into  the  Union.  This 
would  leave  the  State  still  a  Territory, 
until  admission.    This  theory  has  been 
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exploded  by  the  decisions  upon  the 
reconstruction  Constiiutioiis  of  Virginia, 
Mississippi  and  Texas,  infra. 

Second^  that  the  adoption  of  a  State 
Constitution,  under  the  provisions  of  an 
enabling  Act  of  Congress,  and  the  for- 
mation of  a  State  government,  create  a 
Slate,  alihough  not  in  ihti  Union.  This 
theory  seenLs  lo  be  the  proper  one  and 
to  exclude  any  efibit  tocrganize  a  State 
without  permission  of  Congress :  Shorter 
V.  Cobb  (1869),  39  Ga.  285.  298,299; 
Hardeman  v.  Dmvner  (1869),  id.  42$, 

443- 

Thirds  that  compliance  with  any  con- 
ditions required  by  Congress,  (as  the 
ratification  of  the  last  amendment  to  the 
Constitution  of  the  United  States,)  is 
sufficient  to  complete  the  organization 
of  the  State.  Th  is  theory  does  not  seem 
to  be  law,  under  the  Virginia,  Texas 
and  Mississippi  decisions,  infra. 

Coming  now  to  the  consideration  of 
the  question  as  to  when  the  constitu- 
tional provision  becomes  the  supreme 
law,  and  overrides  previous  constitu- 
tions and  laws,  ihe  argument  presented 
for  the  respondent  may  be  obsei-ved; 
for  it  will  appear  to  be  a  suitable  in- 
troduction to  the  answer  required  to 
sustain  the  Montana  Court. 

No  doubt  the  contention  in  the  prin- 
cipal case  was  based  upon  a  sound 
premise,  considered  by  itself.  That  is, 
if  there  had  been  no  Ordinances  of  the 
Convention  and  no  provisions  in  the  Act 
of  Congress  autho-izing  such  Ordinan- 
ces, the  Constitution,  when  adopted, 
would  have  required  legislation  to  put 
it  into  operation,  and  would  seem  to  be 
subject  to  the  same  rule  of  common 
sense  which  perpetuates  former  legisla- 
tion when  a  State  adopts  a  new  Con- 
stitution or  amends  an  existing  one. 
That  is,  where  legislation  is  necessary 
to  give  effect  to  constitutional  provisions 
nnd  former  legislation  is  not  abrogated 


by  the  new  provisions,  such  former  leg- 
islation continues  until  new  laws  are 
enacted:  Cahoon^s  Case  (187 1 ),  20 
Grat.  (Va.)  733,789  ;  (composition  of 
grand  juries) ;  Supervisors  v.  Stoui 
(1876),  9  W.  Va.  703,705  (road  juries). 

Perhaps  it  might  be  safe  to  go  furtht  r 
and  say  that  where  legislation  b  not  ne^ 
sary  for  the  operation  of  the  new  con- 
stitutional provisions,  that  a  literal   in 
terpretation  will  not  be  adopted  unless 
absolutely  required.     This  maybe  un- 
derstood   from     the     following    case, 
though  the  decision  there  finally  turnetl 
upon  the  necessity  of  legblation  to  en 
force  the  plain  prohibition. 

The  effect  of  the  third  section  of  the 
Fourteenth  Amendment  to  the  Consti 
tution  of  the  United  States,  came  into 
consideration  before  Chase,  C.  J.,  in 
Cotsar  Grijffin^s  Case,  heard  in  the 
United  States  Circuit  Court  for  the 
District  of  Virginia  at  May  term,  1 869, 
and  reported  in  Chase's  Dec.  364-426. 
The  words  of  the  Amendment  are : 
"  3.  No  person  shall  be  a  Senator  or 
Representative  in  Congress^  or  elector 
of  President  and  Vice-President,  or  hold 
any  office,  civil  or  military,  under  the 
United  States,  or  under  any  Stale,  who 
having  previously  taken  an  oath,  as  a 
member  of  Congress,  or  as  an  officer  of 
the  United  States,  or  as  a  member  of 
any  State  legislature,  or  as  an  executive 
or  judicial  officer  of  any  State,  to  sup- 
port the  Constitution  of  the  United 
States,  shall  have  ehgnged  in  insurrec- 
tion or  rebellion  against  the  same  or 
given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may,  by  a  vote 
of  two-thirds  of  each  house,  remove 
such  disability.  5.  The  Congress  shall 
have  power  to  enforce,  \>y  appropriate 
legislation,  the  provisions  of  this 
article." 

Under  this  section.  Griffin  prayed  for 
discharge,  under  a  Habeas  Corpus^  from 
a  conviction  in  a  criminal  court  presided 
over  by  a  person  who  had,  as  a  member 
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of  a  Stale  legislature,  engaged  in  insur- 
rection or  rebellion  against  the  United 
States.  The  discharge  was  refused, 
Chase,  C.  J.,  saying — "  In  the  examina- 
tion of  questions  of  this  sort,  great 
attention  is  properly  paid  to  the  argu- 
ment from  inconvenience.  This  argu- 
ment it  b  true,  cannot  prevail  over 
plain  words  or  clear  reason.  But,  on 
the  other  hand,  a  construction  which 
must  necessarily  occasion  great  public 
and  private  mischief,  must  never  be 
preferred  to  a  construction  which  will 
occasion  neither,  or  neither  in  so  great 
a  degree,  unless  the  terms  of  the  instru- 
ment absolutely  require  such  preference. 
*  »  *  »  But,  in  all  these  [Southern] 
States,  all  offices  had  been  filled,"  before 
the  ratification  of  the  Amendment,  by 
citizens  who,  at  the  time  of  the  ratifica- 
tion, were  actively  in  the  performance 
of  their  several  duties.  Very  many,  if 
not  a  majority  of  these  officers,  had,  in 
one  or  another  of  the  cap>acities  de- 
scribed in  the  third  section,  taken  an 
oath  to  support  the  Constitution,  and 
had  afterwards  engaged  in  the  late  re- 
bellion ;  and  most,  if  not  all  of  them 
continued  in  the  discharge  of  their 
functions  afler  the  promulgation  of  the 
amendment,  not  supposing  that,  by  its 
operation,  their  offices  could  be  vacated 
without  some  action  of  Congress.  If 
the  construction  now  contended  for  be 
given  to  the  prohibitive  section,  the 
effect  must  be  to  annul  all  official  acts 
performed  by  these  officers.*'  (pp.  417, 
418.)  And  afler  alluding  to  the  fifth 
section,  the  Chief  Justice  proceeded, — 
**  Taking  the  third  section  then,  in  its 
completeness  with  this  [its]  final  clause, 
it  seems  to  put  beyond  reasonable  ques- 
tion, the  conclusion  that  the  intention 
of  the  people  of  the  United  States,  in 
adopting  the  Fourteenth  Amendment, 
was  to  create  a  disability,  to  be  removed, 
in  proper  cases,  by  a  two-thirds  vote, 
and  to  be  made  operative  in  other  cases, 
by  the   legislation  of  Congress,  in  its 


ordinary  course.''     (p.  422.) 

So  far  as  confirming  the  power  of 
such  a  de  factj  judge,  the  Chief  Justice 
announced  (pp.  425-6)  that  he  was 
authorized  to  say  that  his  action  was  in 
accordance  with  the  unanimous  opinion 
of  the  other  Judges  of  the  Supreme 
Court  of  the  United  States,  who  had 
examined  into  the  case  upon  an  appli- 
cation for  a  writ  of  prohibition  against 
the  United  States  District  Judge  who 
had  ordered  the  discharge  of  Griffin 
upon  this  Habeas  Corpus.  The  case 
came  before  the  Chief  Justice  on  an 
appeal  from  the  District  Judge's  order 
of  discharge. 

The  principle  here  upheld  was  before 
the  judges  of  the  reconstructed  States, 
but  was  properly  thought  inapplicable 
where  legislation  was  not  needed:  see 
especially  the  opinion  in  The  State  v. 
WiUiains^  (1873),  49  Miss.  640,  664. 
682,  where  Mus^roite  v.  Leachman 
(1871),  45  id.  511,  was  distinguished. 

When  the  Territory  of  Minnesota 
passed  into  the  State  of  that  name,  the 
difference  between  the  Territorial  law 
and  the  Constitution  of  the  new  State, 
gave  rise  to  the  case  oi Parkers.  Smith 
(^^59),  3  Minn.  243.  The  defendant 
was  elected  to  be  the  District  Attorney 
of  Dakota  County,  at  the  same,  as  the 
electors  voted  for  the  proposed  Consti- 
tution of  the  new  State,  but  his  time  of 
residence  had  been  insufficient  under 
the  Territorial  laws  to  become  a  candi- 
date for  office,  though  ample  under  the 
Constitution  then  approved  by  the  ne- 
cessary ballots  of  the  electors.  The 
Territorial  laws  were  applied,  the  Court 
saying,  that  "  the  Constitution  was  not 
operative  until  after  its  adoption  by  the 
people,  and  did  not  change  any  rights, 
duties,  requirements,  or  obligations  that 
were  created  by,  or  dependent  upon 
any  Territorial  act  until  it  had  received 
such  sanction."  Not  that  the  Court 
took  the  Pennsylvania  and  New  York 
view  of  the  adoption  when  the  votes  had 
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been  fully  counted:  Infra,  page  247 
A  far  less  tenable  theory  was  advanced : 
"At  the  election  in  October,  1857,  at 
which  the  Constitution  was  submitted, 
there  were  two  distinct  elections,  al- 
though held  on  the  same  day  and  at 
the  same  places,  for  convenience.  This 
was  absolutely  necessary  in  the  event 
of  the  Constitution  being  rejected  by 
the  people,  in  which  case  all  the  votes 
cast  for  any  of  the  officers  created  by 
the  Constitution,  would  have  been  of 
no  effect,  and  the  whole  State  scheme 
would  have  fallen  to  the  grourd,  and 
the  Territorial  form  of  government 
would  have  continued  as  if  no  such 
election  had  taken  place,  and  all  the 
officers,  from  Delegate  to  Congress  to 
those  of  precinct  jurisdiction,  elected 
under  the  Territorial  Laws,  would  have 
entered  upon  their  functions  precisely 
as  they  did  the  previous  year."  Flan- 
DRAU,  J.,  (id.)  243-4.  But  this  theory 
overlooks  the  origin  of  the  new  officers* 
such  as  members  of  Congress,  as  well 
as  those  of  the  same  function  in  Terri- 
tory and  in  State,  and  was  probably 
based  upon  the  language  of  the  enabling 
act  of  Congress  (February  26,  1857,  n 
Stat,  at  Large  1 66)  which  differed  from 
the  enabling  act  for  Dakota,  Montana 
and  Washington  (February  22,  1889, 
25  Stat,  at  Large  676),  in  authorizing 
the  Convention  (J  3)  to  determine 
whether  the  people  desired  admission 
as  a  State,  and  if  so,  authorized  the 
framing  and  submission  of  a  constitution  > 
and,  also,  (§  4)  in  the  event  said  con- 
vention shall  decide  in  favor  of  the 
inunediate  admission  of  the  proposed 
Stf^te  into  the  Union,  providing  for  a 
special  census  for  the  basis  of  the  rep- 
resentation in  Congress.  In  the  Act  of 
1889,  no  State  could  come  into  exist- 
ence without  adopting  its  Constitution 
(21 7  and  24)  and  the  difficulties  which 
might  arise  from  use  of  this  theory,  can 
be  inferred  from  reflection  upon  the 
case  oiSecombe  v.  KUtelson  (1882),  29 


Minn.  555,  where  the  Court  dismissed 
a  discussion  upon  the  power  to  amend 
the  State  Constitution,  not  yet  in  force 
according  to  this  theory,  by  a  rough 
and  ready  and  common  sense  short  cut, 
that  this  amendment  had  afterwards 
been  amended  out  of  the  Constitution : 
(id.  561.) 

The  weight  of  Stewart  v.  Crosby ^ 
ante  page  235,  is  much  diminished  by 
the  absence  of  any  explanation  of  the 
reasons  upon  which  it  is  founded. 
"  The  time  remaining  will  not  permit 
an  extended  discussion  of  even  the 
material  questions  in  the  case,  on  which 
its  decision  depends.  But  as  a  decision 
at  the  present  Term  is  earnestly  de- 
sired by  the  parties,  and  may  be  im- 
portant to  the  attainment  of  their  rights,, 
we  shall  proceed  to  dispose  of  the  case, 
upon  grounds  deemed  clear  and  suffi- 
cient to  determine  the  litigation  between 
the  parties;  and  shall  state  only  our 
conclusions  upon  the  material  questions 
involved  in  the  decision ;  so  as  to  indi- 
cate distinctly  the  grounds  of  our  judg- 
ment ;  reserving  for  a  future  occasion , 
it  may  be  for  a  future  case,  the  state- 
ment at  length  of  the  reasons  on  which 
we  rest  our  conclusions:"  Wheeler, 
J.  pp.  547-8. 

Perhaps  the  disposition  of  the  Texas 
judges  can  be  fathomed  after  considera- 
tion of  a  much  later  decision  rendered 
by  their  Supreme  Court,  in  the  case  of 
Peak  V.  Swindle  (1887),  68  Texas  242, 
which  turned  on  the  suspension  of  the 
Statute  of  Limitations  during  the  sec- 
cession  period,  by  the  reconstruction 
Constitution.  "  The  inquiry  as  to  when 
the  Constitution,  ratified  by  the  people 
in  1869,  became  operative,  is  now 
directly  presented;  and  if  it  be  true 
that  it  so  became  when  ratified  by  the 
people,  it  is  clear  that  the  instructions 
given  were  correct  and  that  the  judg- 
ment, as  to  the  appellee,  must  l>e 
affirmed.  *  *  *  *  These  acts,  which 
led  to  the  formation  of  the  Constitution, 
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its  adoption,  and  the  admission  of  the 
Stale  to  representation  in  Congress,* 
not  only  evidence  the  opinion  of  Con- 
gress, that  the  Constitution  took  effect 
before  the  State  was  admitted  to  repre- 
sentation, but  also  evidence  the  inten- 
tion of  the  people,  from  whose  will 
alone  a  constitution  could  have  an 
existence,  that  it  should  be  operative 
prior  to  the  time  the  State  was  admitted 
to  representation.  *  *  *  When  did  the 
people  '  ordain  and  establish  this  Con- 
stitution' [Preamble]?  As  their  act, 
and  not  the  will  of  Congress,  ordained 
and  established  it,  this  must  have  been 
accomplished  when  the  will  of  the 
people  was  manifested  at  the  election 
[to  ratify  or  reject  the  proposed  Consti- 
tution]. At  no  other  time  was  expres- 
sion of  the  will  of  the  people,  as  to 
whether  or  not  the  Constitution  framed 
bjr  the  Convention,  should  become  the 
Constitution  of  the  State.,  ever  given. 

The  Constitution  fixed  the  terms  of 
office  for  State  officers,  and  declared 
that  these  should  run  from  the  day  of 
general  election ;  and  the  election  dec- 
laration, passed  by  the  convention, 
recognizing  that  fact,  and  intending  to 
leave  no  uncertainty  as  to  the  time 
when  the  terms  of  all  State,  district 
and  county  officers  should  commence, 
declared  that  *the  said  election,  for 
State,  district  and  county  officers, 
should  be  conducted  under  the  same 
regulations  as  the  election  for  ratifica- 
tion or  rejection  of  the  Constitution, 
and  by  the  same  process.  *  *  *  *  The 
same  declaration  also  fixed  a  time  at 
which  the  Legislature,  elected  under 
the  Constitution,  should  meet,  as  did 
the  Constitution  fix  the  congressional, 
senatorial  and  representative  districts, 
in  which  Congjressmen,  Senators  and 
Representatives  were  required  to  be, 
and  actually  were,  elected  at  the  same 
election  at  which  the  Constitution  was 
adopted.  All  these  officers  were  elected, 
and  held  under  the  Constitution,  and 


the  members  of  the  Legislature  were, 
by  its  terms,  required,  as  a  legislature, 
to  do  acts  \e,  g.,  ratify  the  Fourteenth 
and  Fifteenth  Amendments  to  the  Con- 
stitution of  the  United  States,]  which 
necessarily  preceded  the  admission  of 
the  State  to  representation  in  Congress. 
(Act  of  Congress,  April  10,  1869,  16 
Stat,  at  Large  41 ;  Pas.  Dig.  art.  1 136; 
Constitution,  art.  3,  sec.  36.)  The 
entire  Constitution  bears  evidence  that 
it  was  the  intention  of  the  people  that 
it  should  become  operative  when 
adopted  by  them,  and  there  is  nothing 
in  it  to  indicate  an  intention  that  any 
part  of  it  should  be  inoperative  until 
Congress  admitted  the  State  to  repre- 
sentation. If  such  an  intention  was 
evidenced,  it  should  be  given  effect,  for 
it  would  be  competent  for  the  people 
of  a  State,  the  sole  Constitution  making 
power,  to  determine  that  a  Constitution 
should  not  be  operative  until  the  hap- 
pening of  a  fiiiure  event,  dependent 
upon  the  action  of  some  other  body ; 
but,  as  no  such  intention  is  evidenced, 
and  as  a  valid  State  Constitution  might 
exist  without  reference  to  the  will  of 
Congress,  and  although  the  State,  by 
that  body,  was  denied  representation, 
we  are  of  the  opinion  that  the  Constitu- 
tion became  operative,  in  all  its  parts, 
from  the  time  it  was  ratified  by  the 
people.  That  Congress  deemed  the 
condition  of  the  country  such,  at  the 
time  the  Constitution  was  adopted,  as 
to  require  continuance,  for  a  period 
thereafter,  of  a  provisional  government, 
and  to  deny  to  the  State  a  representa- 
tion in  Congress,  until  it  was  satisfied 
that  the  Constitution  was  in  harmony 
with  that  of  the  United  Stales,  and  that 
the  time  had  come  when  the  provisional 
government  should  be  withdrawn,  is  a 
matter  of  no  consequence  in  the  con- 
sideration of  the  question  before  us :" 
Stayton,  a.  J.,  pp.  247,  248,  249, 
250. 
These  last  words  have  reference  to 
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the  seventh  section  of  the  Act  of  Con- 
gress :  "  That  the  proceedings  in  any  of 
the  said  States  shall  not  be  deemed 
final,  or  operate  as  a  complete  restora- 
tion thereof,  mitil  their  action,  respect- 
ively, shall  be  approved  by  Congress." 
The  other  States  besides  Texas  were 
Virginia  and  Mississippi,  and  decisions 
there  were  made  to  the  same  effect : 
State  V.  Williams  (1873),  49  Miss., 
661 ;  In  re  Decker t  (1874),  opinion  by 
Waite,  C.  J.,  sitting  in  U.  S.  Cir- 
cuit Ct.  E.  Dist.  Va.,  lo  Natl.  Bank.  R. 
R.,  I ;  s.  c.  2  Hughes  C.  C.  Rep.  187  ; 
Campbells,  Fields  (1872),  35  Texas 
752,  all  cited  in  the  opinion  just 
quoted  from.  So  also  Foster  v.  Daniels 
(1869),  39  Ga.  39  decided  with  regard 
to  the  enabling  act  of  Congress  of  June 
25,  1868,  and  the  President's  procla- 
mation of  July  27,  1868,  15  Slat,  at 
L.  74,  708.  And  some  years  earlier 
in  Secombe  v.  KitteUon  (1882),  29 
Minn.,  555,  this  question  was  stated, 
but  not  decided,  the  Court  recognizing 
the  three  theories  of  the  lime  when  a 
Territory  becomes  a  State,  and  ciling 
Campbell  v.  Fields^  supra^  and  Scott  v. 
Detroit  Young  Men*s  Society  Lessee 
(1843),  I  l>oug.  (Mich.)  119,  which 
followed  the  last  of  these  theories. 

An  opposite  view  to  tliat  taken  in 
Texas  was  expressed  in  Alabama : 
"  Prior  to  the  passage  of  that  Act  of 
Congress  [Act  of  June  25,  1868,  15 
Stat,  at  Large  73,  readmitting  North 
Carolina,  5>outh  Carolina,  Louisiana, 
Georgia,  Alabama,  and  Florida],  it  had 
been  held  by  the  officers  in  charge  of 
the  election  and  its  returns,  that  the 
said  Constitution  had  not  been  adopted 
by  the  votes  of  the  people  of  Alabama. 
Hence,  we  affirm  that  said  Constitution 
became  operative  and  obligatory  in  Ala- 
bama only  on  the  twenty-fifth  of  June 
1868;"  Stone,  J.,  Irwin  v.  The 
Mayor  (1876),  57  Ala.,  6,  10.  'llie 
question  has  never  been  fully  discussed 
in  that  State,  but  always  assumed  to  be 


answered  as  above :  Plowman  v, 
Thornton  (1875),  52  Ala.  559,  567-8. 

Several  years  previous,  the  Court  of 
Appeals,  which  is  the  next  inferior 
Court,  had  been  called  upon  to  decide 
the  time  when  an  Amendment  to  the 
Constitution  of  Texas  took  effect,  so  as 
tp  render  void  a  session  of  a  County 
Court,  whereat  there  had  been  a  con- 
viction for  aggravated  assault  and 
batlery.  The  election  for  the  adoption 
of  the  proposed  Amendments  took 
place  August  7,  1883,  and  no  special 
provision  having  been  made  for  the 
counting  of  the  votes,  that  duty  by  the 
general  law  fell  t  >  the  Secretary  of  the 
State,  on  the  fortieth  day  after  the 
election.  The  trial  occurred  Septem- 
ber 8,  1883,  during  the  forty  days,  and 
was  held  valid.  "  It  is  unnecessary  for 
us,  in  this  case,  to  decide  whether,  un- 
der the  provisions  "  of  Article  17  of  the 
Constitution,  that  the  said  amendmenty 
so  receiving  a  majority  of  the  votes  cast^ 
shall  become  a  part  of  the  Constitution, 
and  proclamation  shall  be  made  by  the 
Governor  thereoj — "  an  Amendment, 
eo  instanti,  becomes  operaiive,  or 
whether  it  derives  its  operative  force 
from  the  Governor's  proclamation,  de- 
claring the  fact  of  its  adoption.  We 
are  clearly  of  opinion,  however,  that 
until  after  ihe  expiration  of  forty  days 
from  the  election,  under  our  gen- 
eral election  laws,  the  amendments,  un- 
til the  returns  are  opened  and  counted 
by  the  Secretary  of  State,  can  in  no 
manner  be  considered  as  operative,  so 
as  to  affect,  modify,  change  or  nullify 
existing  laws."  White,  P.  J.  Sewells, 
The  State  (1883),  15  Texas.  App.  56, 
6i. 

In  the  same  term  ihe  said  Court  was 
called  upon  to  decide  whether  a  crimi- 
nal trial,  held  after  the  votes  on  these 
same  Amendments  had  been  counted^ 
but  before  the  Governor's  proclamation, 
was  sulject  to  these  Amendments. 
"  Our  construction  of  this  provision   is 
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that  it  is  (he  ascertained  majority  of  the 
vote  of  the  people,  and  not  the  proc- 
lamalion  of  the  Governor,  which  gives 
force  and  effect  to  Amendment.  If 
the  Governor  were  to  neglect  or  refuse  to 
issue  such  proclamation,  the  amend- 
ment would,  nevertheless,  be  a  part  of 
the  Constitution  of  the  State,  because  it 
it  is  the  will  of  the  people,  expressed 
in  the  mode  prescribed  by  their  organic 
law.  It  certainly  never  was  intended 
that  it  should  be  witliin  the  power  of 
the  Governor  thus  to  defeat  the  solemn- 
ly declared  will  of  the  people.  We  are 
of  opinion,  therefore,  that  as  soon 
as  the  election  returns  were  canvassed, 
and  it  was  ascertained  that  a  majority 
of  the  votes  cast  were  in  favor  of  the 
amendment,  it  became  a  part  of  the 
Constitution  and  was  in  full  force  and 
effect  from  that  date:"  Willson,  J. 
WiUon  V.  The  State  (1883),  15  Texas. 
App.  150,  153. 

This  latter  position  of  the  Texas 
Court  quite  agrees  with  The  Comm.  v. 
Collifis  (1839)  ^  ^^^  (P*)  33 *» 
where  the  recent  Amendments  to  the 
Constitution  of  Pennsylvania  were,  ac- 
cording to  the  second  section  of  the 
accompanying  Schedule,  to  "take  effect 
from  the  first  day  of  January,  1839." 
Upon  the  tune  when  these  Amendments 
were  adopted,  not  when  they  took 
effect,  depended  the  rii;ht  of  Judge 
Oristus  Collins  to  the  office  of  Presi- 
dent Judge  of  the  Lancaster  County 
Court  Counsel  for  the  defendant, 
Collins,  contended,  among  other  things, 
**that  the  bare  ascertainment  of  the 
vote  of  the  electors,  approving  of  tlie 
Amendments  proposed  by  the  Conven- 
tion cannot,  with  any  color  of  propriety, 
be  regarded  as  the  adoption  of  the 
Amendments ;  that  it  could,  at  most, 
only  amount  to  a  promulgation  of  the 
vote  given  thereon ;  so  that  the  citizens 
throughout  the  State  might  become  in- 
formed thereof  before  the  first  day  of 
January,  1S39,  when  the  Amcndmen.s, 


according  to  the  express  declaration 
contained  in  the  second  section  of  the 
Schedule,  were  to  lake  effect.  ♦  * 
that  the  general  election  in  October, 
1838,  being  the  lime  when  the  people, 
by  their  vote,  approved  of  the  Amend- 
ments, may  very  properly  be  regarded 
as  the  time  when  they,  by  their  vote 
then  given,  agreed  merely  that  the 
Amendments  should  be  received  into, 
and  adopted  as  constituent  parts  of  the 
Constitution  on  the  first  day  of  January, 
1839.'*  (Per  Kennedy,  J.,  id.  338). 
But  the  Court  denied  these  proposi- 
tions, citing  Owings  V.  Speed  {^l^2o)  5 
Wheat.  (18  U.  S.)  420,  to  the  effect 
that  a  constitution  may  be  adopted 
even  anterior  to  the  time  of  its  coming 
into  effect,  and  adding  that "  Under  this 
view,  we  have  come  to  the  conclusion 
that  the  Convention,  in  using  the  ex- 
pression—  *at  the  adoption  of  the 
Amendments  to  the  Constitution,' 
could  not  have  intended  to  refer  to  a 
later  point  of  time  than  the  day  when 
the  result  of  the  vote  of  the  electors 
thereon  was  to  be  ascertained  and 
made  known  by  the  Speaker  of  the 
Senate,  from  the  official  returns  thereof. 
And  it  may  be  that  an  earlier  point  of 
time  was  intended ;  but  according  to 
our  construction  of  the  Amendments, 
as  regards  the  main  question  before  us, 
it  is  not  material  whether  an  earlier 
day  was  intended  or  not."  (id.  341.) 
Huston,  J.,  in  the  course  of  his  dis- 
senting opinion,  said — "Neither  the 
Legislature,  nor  any  branch  of  it,  were 
required  to  do  any  act,  except  count 
the  votes  and  certify  the  result;  and 
the  Governor  had  no  duty,  nor  power, 
except  to  proclami  the  result.  The 
sanction  of  neither  Legislature  nor 
Governor  was  recjuire:!,  and  whether 
they  approved,  or  disapproved  of  it, 
did  not  affect  its  validi.y.  Tlie  ]»cople, 
by  their  votes,  apjToved,  or  adopted, 
or  ratified,  or  established  it,  and  they 
acted  on  the  ninth  of  October,   irjS. 
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In  a  popular  sense,  they  then  adopted 
it ;  but  they  adopted  it  as  written,  and 
no  otherwise.  A  Schedule  was  sub- 
joined to  it,  and  forms  part  of  it ;  most 
of  its  provisions  are  temporary,  and 
when  once  acted  on  become  useless; 
but  they  have  the  same  force  and  obli- 
gation as  the  other  parts  of  the  instru- 
ment, and  are  derived  from  the  same 
source,  viz. :  the  people."  (8  Watts  Pa. 
348.)  The  dissent  then  proceeds  to  iden- 
tify the  time  of  the  adoption  of  the 
Amendments  with  the  time  fixed  by  the 
Schedule,  for  their  taking  effect.  A 
similar  conclusion,  was  reached,  years 
afterwards,  in  New  York ;  see  infra ^ 
page  249 :  The  People  v.  Gardner  ( 1 87 1 ) , 
45  N.  Y.  812.  As  applied  to  the  facts 
of  the  principal  case,  these  differences 
amount  to  nothing,  as  they  merely 
serve  to  emphasize  the  power  of  a  Sched- 
ule, or  Ordinance,  or  sp>ecial  provision 
to  override  pre-existing  laws  or  consti- 
tutional provisions. 

The  Texas  decisions  are  thus  at  one 
but  do  not  reach  the  extreme  of  the 
principal  case,  whose  correctness  de- 
pends, like  the  Pennsylvatiia  cases, 
upon  the  power  of  the  instrument 
itself,  including  the  Ordinance  as  part 
of  the  Constitution. 

The  opposite  view  had,  long  previous, 
been  expressed  by  Buchanan,  J., 
dissenting  from  the  opinion  of  the 
Court  in  Sigury,  Crenshaiu  ( 1 853),  8 
1^.  An.  401,  426.  The  majority  of 
the  Court  held  that  a  new  constitution 
superseded  a  previous  one,  and  did  not 
operate  as  an  amendment,  so  as  to  con- 
tinue existing  laws.  The  dissenting 
judge  said — '*  I  cannot  concur  to  its  full 
extent,  in  the  view  taken  by  the  re- 
lator, of  the  eflfect  of  the  promulgation 
of  the  new  Constitution  of  Louisiana, 
in  the  place  of  the  old  one,  which  was 
abrogated ;  namely,  that  without  some 
saving  clause,  it  would  have  dissolved 
the  whole  frame  of  government,  and 
I'le  obligation  of  laws  previously  en- 


acted. Such  results  belong  to  revolu- 
tion the  offspring  of  intestine  commo- 
tion, or  of  foreign  conquest,  which 
changes  the  allegiance  of  a  nation,  sub- 
stituting monarchy  or  oligarchy,  for 
democracy,  or  vice  versa, — or  which 
reduces  an  independent  state  into  a 
subject  province.  They  have  nothing 
in  common  with  the  peaceful  changes 
so  frequebt  in  their  occurrence,  which 
the  combined  republics  of  our  political 
confederation  find  it  expedient  from 
lime  to  time,  to  introduce  into  the  de- 
tails of  administration  of  a  government 
always  essentially  the  same,  because  it 
always  recognizes  the  same  sowt^e 
of  authority — the  people."  These  sen- 
timents never  attained  to  any  further 
judicial  dignity :  in  Louisiana,  the  ma- 
jority view  was  reaffirmed  in  The  State 
V.  Dubuc  (1854),  9  La.  An.  237 

More  nearly  resembling  the  princi- 
pal case  is  that  of  The  State  ex  ret, 
Huddy  Ttmme  (1882),  54  Wis.  318. 
The  relator  sought  by  mandamus,  to 
have  the  Secretary  of  State  audit  his 
salary  as  Stale  Senator,  under  the  pro- 
visions of  certain  Constitutional  Amend- 
ments which  did  not  specifically  pro- 
vide for  the  time  of  their  operation. 
The  Court  examined  into  the  mischief, 
and  the  remedy  and  then  construed  the 
Amendments,  saying  (f>er  Taylor ,  J.) — 
"  It  would  be  absurd  to  hold  that  there 
was  any  intention,  on  the  part  of  either 
the  legislature  or  the  people,  to  inter- 
rupt the  regular  course  of  government 
of  the  State  by  the  adoption  of  these 
amendments."  (p.  327.)  And  the 
Court  held,  under  such  circumstances, 
that  the  Amendments  did  not  go  into 
effect  until  an  election  had  been  held 
for  senators  and  representatives,  and 
quashed  the  mandamus. 

This  decision  was  largely  based  upon 
an  opinion  of  the  Justices  of  the  Supreme 
Judicial  Court  of  Massachusetts  in  1855, 
in  response  to  certain  questions  pro- 
posed by  the  Governor  and  0)uncil  of 
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that  State:  reported,  3  Gray  (Mass.) 
601.  An  Amendment  to  the  State 
Constitution,  adopted  that  year,  con- 
tained no  express  repeal  of  pre-existing 
provisions  of  the  Constitution,  and,  to 
come  into  practical  operation,  required 
legisla'i  )n,  dividing  the  State  into  dis- 
tricts, before  the  members  of  the  Coun- 
cil could  be  voted  for.  Consequently 
the  pre-existing  provisions  of  the  Con- 
stitution governed  in  the  meantime: 
id.  602,  604.  But  upon  another  point, 
the  opinion  significantly  proceeds: 
**The  fourth  article  provides  for  the 
election  of  the  secretary,  treasurer, 
auditor  and  attorney  general.  The 
lime  for  giving  in  of  the  votes  for  these 
officers,  the  mode  of  declaring,  certify- 
ing and  returning  the  votes,  are  all 
definitely  provided  for  by  the  article 
itself,  so  that  na  legislation  is  necessary 
to  give  it  effect.  ♦  ♦  *  *  But  as  this 
Amendment  of  the  Constitution,  and 
the  elections  made  under  it,  cannot  so 
operate  as  to  fill  these  offices,  until  the 
third  Wednesday  of  January  next,  we 
are  of  opinion,  that,  up  to  that  day, 
appointments  to  these  offices  are  to  be 
made,  removals  effected,  and  vacancies 
filled,  in  the  same  manner  as  if  this 
Amendment  of  ihe  Constitution  had 
not  been  made :  *'  id.  604. 

The  Wisconsin  Court  also  referred  to 
State  V.  Scott  (1849),  9  Ark.  270,  where 
the  Court  sustained  the  response  to  a 
Quo  Warranto.  An  Amendment  to 
the  State  Constitution  provided  that 
**  The  qualified  voters  of  each  judicial 
circuit  in  this  Stale,  shall  elect  their 
circuit  judge."  The  Court  he'd  that 
this  did  not  vacate  the  offices  of  exi-t- 
ing  circuit  judges,  but  that  they  might 
serve  out  their  respective  terms.  "If 
the  Amendment  will  bear  such  a  con- 
struction as  to  allow  other  provisions  of 
the  Constitution  to  stand  without  doing 
violence  to  any,  it  is  then  clearly  per- 
missible to  put  such  a  construction  upon 
it     If   the    intention    was    to    cieate 


vacancies,  is  it  not  fair  and  reasonable 
to  suppose  that  words  would  have  been 
employed,  directly  and  emphatically 
declarative  of  that  purpose,  and  that 
no  room  would  have  been  lefl  for 
doubt  or  construction?" — ^Johnson,  C. 
J.,  p.  277.  And  Walker,  J.,  equally 
with  the  Chief  Justice,  ])lanted  himself 
upon  the  rules  laid  down  by  Story, 
Com.  on  Const.  JJ400,  405,  419. 

Scott,  J.,  dissented  on  the  ground 
"  that  the  presumptions  of  law  are  al- 
ways in  favor  of  the  immediate  opera- 
tion and  effect  of  the  organic  law, 
when  applied  to  a  convention  of  the 
people  assembled  for  the  purpose  of  re- 
modeling the  entire  State  Government ; 
or,  for  the  moment,  doubt  that  the  new 
Constitution  adopted  by  such  conven- 
tion, would  be  in  force  from  the  mom- 
ent of  its  adoption,  unless  provision 
should  be  made  in  the  instrument  itself 
to  postpone  its  operation  and  effect  to  a 
future  day.  And  I  will  take  the  oc- 
occasion  here,  to  lemark  that,  so  far  as 
my  research  has  extended,  with  all  the 
facilities  afforded  by  the  able  and  in- 
dustrious counsel,  I  have  found  that  it 
has  been  the  uniform  course  in  all  the 
States  of  this  confederacy,  not  only 
when  the  entire  State  Government  has 
been  remodelled,  but  also  in  cases 
where  amendments  to  the  Constitution 
have  been  adopted,  which,  like  this  one, 
withdraws  sovereign  powers,  or  which 
necessarily  disorganizes  some  part  of 
the  exi.-ting  government,  to  adopt  sim- 
ultaneously with  such  Constitution,  or 
such  new  amendment,  a  schedule  or 
proviso,  to  sustain  the  old  state  of 
things,  and  prevent  pro  tern,  the  dis- 
rupting influence  of  the  new  Constitu- 
tion or  amendment."  id.  294. 

Another  reference  of  the  Wisconsin 
Court  was  to  State  y.  Ewing  (1853),  17 
Mo.  515,  which  was  a  similar  case  to 
to  that  before  the  Arkansas  Court  and 
was  similarly  decided,  the  incumbent 
being  the  Secretary  of  State. 
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Still  another  reference  was  to  The 
People  V.  Gardner  {\%ii),A,S  N.  Y. 
812,  affirming  s.  C.  59  Barb.  (N.  Y.) 
198.  The  Supreme  Court  was  called 
upon  to  construe  a  constitutional  pro- 
vision respecting  the  judiciary  which 
was  to  be  in  force  **  from  and  including 
the  first  day  of  January,  next  after  its 
adoption  by  the  people,"  in  connection 
with  another  provision  affecting  judges 
'*  in  office  at  the  adoption  of  this  ar- 
ticle." Following  an  earlier  decision 
in  Reals,  The  People  (1870), 42  N.  Y. 
270,  the  Court  of  Api^als  distinguished 
these  two  provisions  through  the  use  of 
the  words  **  by  the  people  "  in  one  of 
them,  so  that  where  these  wcfrds  were 
omitted,  "  the  adoption  of  this  article  " 
meant  no  more  than  "  the  time  when 
this  article  took  effect,"  but  where  the 
full  phrase  *'  adoption  by  the  people  " 
was  used,  that  meant  an  earlier  day, 
namely,  when  the  votes  had  been  com- 
pleted. That  is,  constitutional  provi- 
sions have  force  and  effect  as  soon  as 
their  own  words  indicate. 

As  this  New  York  decision,  in 
respect  to  the  linic  when  the  people 
adopted,  or  expressed  their  will  in 
respect  to  the  proposed  constitutional 
provision,  appears  to  be  similar  to  the 
older  Pennsylvania  case  {aute^  page  247) , 
an  extract  from  the  opinion  will  be  in- 
teresting in  connection  with  the  princi- 
pal case.  "  The  rule  of  the  common 
law  is,  that  every  law  lakes  effect  from 
its  passage,  unless  some  other  time  is 
therein  prescribed  for  that  purpose: 
I  Kent's  Com.  458;  Sedgwick's  Stat, 
and  Const.  Law,  82  [2  ed.  p.  66]."  The 
opinion  then  proceeds  ; — "  The  result 
of  the  election,  showing  the  adoption 
of  this  article  by  a  majoiity  of  the 
votes  cast,  must,  withm  the  mean- 
ing of  this  rule,  be  deemed  its  pas- 
sage. The  canvass  of  the  votes  cast 
by  the  various  boards  of  canvassers,  as 
required  by  law,  and  announcing  the 
result,  and  certifying  the  same  as  re- 
qu:re<I  by  law,  i«  ns  much  a  pnrt  of  the 


election  as  the  casting  of  the  votes  by 
the  electors.        The    election    is    not 
deemed  complete  until  the  result  is  de- 
clared by  the  canvassers,  as  required  by 
law.     When   the   result   was  declared 
by  the   Slate  board  of  canvassers,  the 
article  was  adopted,  and  under  the  rule 
became   operative  at  once,  unless  from 
the  nature  of  the  provisions  themselves, 
or  those  of  some  other  law,  it  appears 
that  it  was  to  take  effect  at  some  future 
period,  or  unless  it  clearly  appears  that 
the  intention  of  the  framers  of  the  ar- 
ticle, and  of  those  by  whom   it  was 
adopted,  was,  that  it  should  not  take  ef- 
fect until  some  definite   future  time :" 
Grover,  J.,  Real  v.  The  People  [supra). 
The    attentive    reader  will  already 
have  observed  that  the  Courts  have  not 
yet  decided  what  is  the  earliest  time 
when   a  constitutional  provision  takes 
effect.     In  the  principal  case,  the  ena- 
bling Act  rendered  a  decision  on  this 
point  unnecessary:   equally  so  in  the 
Texas  case  (page  245).     In   a  subse- 
quent case  in  Texas  (page  246),  and  in 
earlier  ones  in  Pennsylvania  and  New 
York  (pages   247,  249-50),  the  lime 
was  fixed   as  soon   as  the   fact  of  a 
majority  of  votes  in  favor  of  the  consti- 
tutional provbion  had  been  ascertained, 
upon  a  complete  canvass  of  the  votes. 
The  announcement  of  the  result  of  the 
election  was  not  the  earHest  period  of 
time,  because  the  officials   might  not 
make  the  announcement.     Whether  the 
counting  of  the  votes  in  each  precinct, 
and  before  these  results  of  the  election 
were  officially  aggregated,  would   be 
held  to  be  an  instant  when  the  cons' i- 
tutional  provision  had  been   adopted, 
may  be  doubted,  though  any  failure  of 
election  officials  to  secure  the  comple- 
tion of  the  counting  of  the  votes  might 
urge  the  Court  to  fix  so  early  a  period 
as  election  day  itself  (see  page  247). 

The  sum  of  the  matter  is,  that  a  con- 
stitutional provision  takes  effect  from 
the  instant  the  will  of  the  people  has 
been  ascertained.      John  B.  Uhle. 
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Supreme  Court  of  Nebraska. 
PULLMAN  PALACE  CAR  CO.  v.  LOWE. 

Sleq)ing-car  companies,  are  liable  to  the  same  responsibilities  and  obligations  as 
innkeepers,  in  respect  to  passenger's  goods.  Such  a  rule  is  required  for  the  security 
of  travelers  and  their  protection  ngainst  dishonesty,  as  well  as  negligence. 

Error  from  District  Court  of  Douglas  County. 

Howard  B,  Smith,  for  plaintiff. 

A,  Steere,Jr,y  for  defendant. 

Maxwell,  J.,  Dec.  17,  1889.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error,  to  recover 
the  value  of  an  overcoat,  which,  it  is  eilleged,  was  lost  or  stolen 
from  a  Pullman  car  in  which  the  defendant  in  error  was  a 
passenger,  on  the  Wabash  Railway,  from  St  Louis  to  Council 
Bluffs.  The  Court  was  requested  to  make  special  findings  in 
the  case,  which  it  did,  as  follows  : 

•*  I  find,  as  the  facts  proven  on  the  trial  of  this  case,  that  on  the  1 8th  day  of 
April,  1887,  the  plaintiff  took  passage  at  St.  Louis  for  Council  Bluffs  on  the 
Wabash  &  St.  Louis  Railroad,  and  purchased  a  sleeping-cnr  ticket  from  the 
defendant's  agency  at  St.  Louis,  entitling  him  to  a  lower  berth  in  the  sleeping-car 
attached  to  the  train  which  left  St.  Louis  on  the  evening  of  that  day.  That  the 
train  left  St.  Louis  at  8:25  p.  m.  That  a  short  time  before  the  train  left  plainiifT 
entered  the  sleeping-car,  and,  upon  doing  so,  delivered  his  coat  to  the  porter  of 
the  car,  who  look  it,  and  placed  it  in  the  vacant  upper  berth  of  the  section  of  which 
plaintiff  had  secured  the  lower  berth.  That,  shortly  after  the  train  started, the  sleep- 
ing-car conductor  passed  through  the  car,  and  took  up  the  ticket  which  had  been  pur- 
chased by  the  plaintiff,  and  gave  him  in  exchange  therefor  another  ticket,  known  as 
a  'berth-ticket,'  which  was  in  turn  taken  up  by  the  porter  soon  afterwards,  when 
he  prepared  the  sleeping  berth  for  occupation  by  the  plaintiff.  That  the  next 
moming,  when  the  plaintiff  arose,  he  took  out  from  the  upper  berth  a  portion  of 
his  clothing,  and  then  saw  his  overcoat  there,  where  it  had  been  placed  the 
evening  before  by  the  porter,  and  where  he  (the  plaintiff)  left  it.  That  plaintiff 
was  last  to  leave  his  berth,  and,  with  the  exception  of  a  gentleman  and  lady,  the 
the  last  of  the  passengers  to  leave  the  car  for  breakfast  that  moming.  That 
plaintiff  went  out  to  breakfast  at  the  regular  breakfast  station,  which  occupied  him 
about  fifteen  minutes,  and  that  after  breakfast  he  stood  on  the  rear  platform  of  the 
sleeper  about  ten  minutes,  smoking  a  cigar,  and  then  went  to  his  berth  in  the  car, 
the  same  having  been  made  up,  and  then  discovered  that  his  overcoat  was  missing. 
That  he  immediately  called  the  attention  of  the  conductor  of  the  sleeping-car  to 
the  fact,  who,  after  first  disclaiming  any  responsibility  for  the  care  of  the  coat, 
after  a  time  caused  a  search  to  be  made  through  tlie  car,  in  company  with  the 
porter,  for  it,  but  without  f  nding  it,  and  the  coat  has  been  entirely  lost  to  the 
plalntifl,  and  was  of  the  value  at  the  ti:ne  of  the  loss  of  I50.  I  also  find  that  the 
conductor  left  the  car  at  the  breakfast  station,  and  went  to  his  breakfast  at  the 
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same  time  as  the  passengers,  including  the  plaintiff,  were  at  their  breakfast,  and 
that  during  the  interval  of  about  twenty-five  minutes'  absence  of  plaintiff  from  his 
berth  m  sleeping-car,  between  the  time  when  he  left  the  car  for  breakfast  and 
the  time  when  he  returned  into  it,  his  berth  was  made  up,  and  his  overcoat 
abstracted. 

**  Conclusion  of  Law :  I  find,  as  a  conclusion  of  law,  that  defendant  was  guilty 
of  negligence  in  not  properly  guarding  and  taking  care  of  property  of  plaintiff 
during  his  necessary  absence  from  defendant's  car,  and  that  plaintiff  was  not 
guilty  of  negligence  in  the  matter.  I  therefore  find  that  defendant  is  liable  to  the 
plaintiff  for  the  value  of  the  overcoat,  to  wit,  $50,  with  interest  thereon  from  April 
20,  1887,  to  the  first  day  of  this  term,  I3.75." 

The  rules  of  the  company  were  also  introduced  in  evidence 
in  its  behalf,  but,  as  the  defendant  in  error  had  no  notice  of 
them,  they  do  not  enter  into  the  case. 

The  question  presented,  therefore,  is  the  liability  of  a  sleeping- 
car  company  for  the  loss  of  necessary  wearing  apparel  of  one 
who  had  paid  the  necessary  sleeping-car  charges,  and  was 
lawfully  riding  in  one  of  its  cars,  which  apparel  had  been 
placed  in  the  care  of  the  employes  of  the  company.  We  find 
no  case  exactly  in  point,  and  as  the  question  is  a  new  one, 
not  only  in  this  State,  but,  to  a  great  extent,  in  the  other 
States  of  the  nation,  we  are  practically  without  precedents  to 
aid  us,  and  must  adopt  such  rule  as  may  seem  just  and  equi- 
table. It  may  be  well  to  consider  what  the  company  under- 
takes to  perform,  and  also  what  it  does  not  undertake.  The 
latter  proposition  will  be  considered  first.  It  does  not  under- 
take to  furnish  the  railway  for  its  cars  to  run  upon,  nor  the. 
motive  power  to  propel  them,  and  hence  is  not  entitled  to 
compensation  for  the  ordinary  carriage  of  passengers.  It  does 
invite  for  hire  all  passengers  holding  first-class  tickets  to 
occupy  its  cars.  In  effect,  it  says  to  all  such  passengers: 
**  We  will  furnish  you  safe,  pleasant,  commodious  cars,  with 
all  possible  facilities  to  prevent  weariness  and  fatigue,  with 
comfortable  sleeping  accommodations,  and  the  necessary  toilet 
facilities,  if  you  pay  the  price  demanded  in  addition  to  the 
ordinary  fare."  The  nature  of  this  undertaking  is  the  question 
for  consideration.  On  the  one  hand,  it  is  claimed  that,  so  far 
as  the  company  holds  itself  out  as  performing  the  duties  of  an 
innkeeper,  so  far  it  should  be  charged  with  the  strict  liability 
of  the  same.  On  the  other,  it  is  sought  to  make  the  liability 
of  the  company  merely  that  of  a  lodging-house  keeper. 
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In  the  very  able  and  carefully  prepared  briefs  of  the  attorney 
for  the  plaintiff  in  error,  we  find  the  following  objections  to 
charging  the  company  with  the  liability  of  an  innkeeper.  He 
says:  It  undertakes  (i)  to  furnish  accommodations  to  "first- 
class  "  passengers  exclusively  ;  (2)  to  furnish  toilet  accommo- 
tions  to  such  passengers ;  (3)  to  furnish  a  certain  specified  seat 
or  bed  to  such  a  passenger;  (4)  to  furnish  a  servant  who  will 
respond  to  all  proper  demands  on  his  service  by  such  passen- 
gers, promptly  and  politely;  but  to  do  these  four  things  for  a 
limited  time,  which  is  agreed  upon  between  it  and  each  pas- 
senger in  advance.  It  does  not  make  even  this  agreement 
with  all  those  who  travel  by  rail.  It  makes  this  agreement 
with  first-class  passengers  exclusively. 

The  distinction  between  an  innkeeper  and  a  lodging-house 
keeper  is  set  forth  in  many  cases,  but  is  very  well  drawn  in 
the  case  of  Cromwell  v.  Stephens  (1867),  2  Daly  (N.  Y.)  15, 
f-om  pages  2 1  to  26,  inclusive.  After  quoting  the  definition  of 
an  "inn,"  as  given  by  Chief  Justice  Oakley  in  Wintermutev. 
Clark  (1851),  5  Sandf.  (N.  Y.)  247,  to  wit: 

**  Where  all  who  come  are  received  as  guests,  without  any  previous  agreement 
as  to  the  duration  of  their  stay  or  as  to  the  terms  of  their  entertainment." 

And  from  Willard  v.  Reinardt  (1853),  2  E.  D.  Smith  (N.  Y.) 
148,  in  which  the  distinctions  between  a  boarding-house  and 
an  inn  were  declared  to  be  this : 

"  In  a  boarding-house,  the  guest  is  under  an  express  contract,  at  a  certain  rate, 
for  a  certain  period  of  time,  but  in  an  inn  there  is  no  express  engagement;  the 
guest,  being  on  his  way,  is  entertained  from  day  to  day,  according  to  his  busuless, 
i^n  an  implied  contract." 

And  from  Carpenter  v.  Taylor  (1856),  i  Hilt.  (N.  Y.)  195, 
as  follows : 

"  Mere  eating-houses  cannot  be  considered  as  inns.  They  are  wanting  in  some 
of  the  requisites  necessary  to  constitute  them  inns." 

It  will  be  seen  that  a  distinction  is  attempted  to  be  drawn 
between  the  sleeping-car  company  and  an  inn-keeper,  because 
only  a  certain  class  can  occupy  such  cars,  viz.,  persons  holding 
first-class  tickets,  whereas,  at  an  inn,  all  who  conduct  them- 
selves properly  may  be  entertained. 
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There  is  great  confusion  in  the  decisions  as  to  what  con- 
stitutes an  "  inn."  In  Calye's  Case  (1584),  8  Coke,  32,  it  was 
held  that  inns  were  instituted  for  passengers  and  wayfaring 
men.  In  another  case,  an  "  inn  "  is  defined  to  be  a  house 
where  the  traveler  is  furnished  all  he  has  occasion  for  while 
on  the  way:  Thompson  v.  Lacy  (1820),  3  Bam.  &  Aid.  283. 
Bouvier  defines  "  innkeeper  "  to  be 

"  The  keeper  of  a  common  inn  for  the  lodgment  and  entertainment  of  travelers 
and  passengers,  their  horses  and  attendants,  for  a  reasonable  compensation." 

The  innkeeper  is  bound  to  take  in  and  receive  all  travelers 
and  wayfaring  persons,  and  entertain  them,  if  he  can  accom- 
modate them,  and  the  same  is  true  of  a  sleeping-car  company, 
as  to  all  passengers  holding  a  first-class  ticket.  The  fact  that 
persons  holding  second  or  third-class  tickets  agree,  in  effect, 
in  consideration  of  lower  fare,  to  waive  their  right  to  enter  a 
sleeping-car,  does  not  enter  into  the  case,  any  more  than  that 
a  traveler  who,  to  avoid  the  expense  of  an  inn,  should  stop  at 
a  private  house.  In  any  event,  the  company  which  sells 
sleeping-car  tickets  to  all  first-class  passengers  that  may  pay 
.the  price,  to  that  extent  stands  in  the  same  relation  as  an  inn- 
keeper who  must  for  hire  entertain  those  asking  for  enter- 
tainment. 

A  more  difficult  question  is  to  properly  define  the  word 
"  guest  '*  at  an  hotel.  Parsons  defines  a  "  guest  *'  to  be  one 
who  comes  without  any  bargain  for  time,  remains  without 
one,  and  may  go  when  he  pleases :  2  Pars.  Cont.  151.  This 
is  not  sufficiently  comprehensive  to  be  a  proper  definition- 
In  Walling  w.  Potter  {\^6^),  33  Conn.  183,  s.  c.  9  American 
Law  Register  N.  S.  618,  the  Supreme  Court  of  Connecticut 
defines  the  word  "  guest "  as  follows : 

"A  guest  is  one  who  patronizes  an  inn  as  such."  But  it  is  said  that  none  but  a 
traveler  can  be  a  guest  at  an  inn,  in  a  legal  sense.  We  do  not  suppose  that  the 
court  intended,  in  the  definition  above  quoted,  to  lay  stress  upon  the  word  *  traveler.* 
It  is  used  in  a  broad  sense,  to  designate  those  who  patronize  inns.  In  Winfermute 
V.  Clark  (1851),  5  Sandf.  (N.  Y.)  247,  the  Court  say  that,  in  order  to  charge  a 
party  as  an  innkeeper,  it  is  not  necessary  to  prove  that  it  was  only  for  the  recep- 
tion of  travelers  that  his  house  was  kept  open ;  it  being  sufficient  to  prove  that  all 
who  came  were  received  as  guests,  without  any  previous  agreement  as  to  the  time 
or  terms  of  their  stay.  A  public  house  of  entertainment,  for  all  who  choose  to 
visit  it,  is  the  true  definition  of  an  inn.     These  definitions  are  really  in  harmony  with 
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each  other.  Webster  defines  a  traveler  as  *  one  who  travels  in  any  way.'  Distance 
b  not  material.  A  townsman  or  neighbor  may  be  a  traveler,  and  therefore  a 
guest  at  an  inn,  as  well  as  he  who  comes  from  a  distance,  or  from  a  foreign 
country.  If  he  resides  at  the  inn,  his  relation  to  the  innkeeper  is  that  of  a  boarder; 
but  if  he  resides  away  from  it,  whether  far  or  near,  and  comes  to  it  for  entertain- 
ment as  a  traveler,  and  receives  it  as  such,  paying  the  customary  rates,  we  know 
of  no  reason  why  he  should  not  be  subjected  to  all  the  duties  of  a  guest,  and 
entitled  to  all  the  rights  and  privileges  of  one.  In  short,  any  one  away  from  home, 
receiving  accommodations  at  an  inn  as  a  traveler,  is  a  guest,  and  entitled  to  hold 
the  innkeeper  responsible  as  such." 

This,  we  think,  is  a  correct  definition  of  the  word  "  guest," 
and  we  adopt  the  same.  Berkshire  Woolen  Co,  v.  Proctor  ( 1 8  5 1 ), 
7  Cush.  (Mass.)  417:  In  the  latter  case,  the  guest  made  an 
arrangement  as  to  the  price  to  be  paid  per  week,  and  it  was 
held  that  this  did  not  take  away  his  character  as  a  traveler 
and  guest.  See,  also,  Hall  v.  Pike  (1868),  100  Mass.  495; 
Norcrossw,  Norcross  (1865),  53  Me.  163;  Pinkerton  v.  Wood- 
ward (1867),  33  Cal.  557;  and  a  valuable  article  in  14  Cent. 
Law  J.  206;  Hancock  v.  Rand  (1879),  17  Hun  (N.  Y.)  279. 
In  Dunbier  v.  Day  (1882),  12  Neb.  597,  this  Court  held  that  an 
innkeeper  was  bound  to  take  all  possible  care  for  the  safety 
and  securit}'^  of  the  goods,  money,  etc.,  of  his  guests  while  in 
his  house.  And  if  the  goods  or  money  of  a  guest  be  stolen 
from  the  inn,  through  no  fault  or  neglect  of  the  guest,  nor  by 
a  companion  guest,  and  there  is  no  evidence  to  show  how 
it  was  done,  or  by  whom,  the  innkeeper  is  liable  for  the  loss. 
This,  we  think,  is  a  correct  statement  of  the  law. 

A  "  lodger  "  is  defined  by  Bouvier  to  be 

"  One  who  inhabits  a  portion  of  a  house  of  which  another  has  the  general  posses- 
sion and  custody.* 

There  is  some  confusion  in  the  decisions,  arising  mainly 
from  the  want  of  a  clear  definition  of  what  constitutes  a  **guest" 
as  distinguished  from  a  mere  "  lodger."  Generally,  however, 
a  lodger  is  one  who,  for  the  time  being,  has  his  home  at  his 
lodging-place:  Phillips  v.  Evans  (1876),  64  Mo.  17.  The  rule, 
under  the  decisions,  is  not  of  universal  application,  but  nearly 
so :  Phillips  v.  Henson{\^yy),  30  Moak,  Eng.  R.  19 ;  Thompson 
V.  Ward  (1871),  L.  R.  6  C.  P.  327;  Bradley  v.  Baylis  (1881), 
L.  R.  8  Q.  B.  Div.  195 ;  Ness  v.  Stephenson  (1882),  L.  R.  9  Q. 
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B.  Div.  245  ;  Hickman  v.  Thomas  (1849),  16  Ala.  666;  Ullman 
V.  State  (1876),  I  Tex.  App.  220. 

It  will  be  seen  that  the  engagement  of  the  sleeping-car 
company,  so  far  as  it  goes,  is  exactly  the  same  as  the  duties 
assumed  by  an  innkeeper.  A  passenger,  on  entering  a  sleeping- 
car  as  a  guest, — because  that  is  what  he  is  in  fact, — necessarily 
must  take  his  ordinary  wearing  apparel  with  him,  and  some 
articles  for  convenience,  comfort,  or  necessity.  The  articles, 
when  placed  in  the  care  of  the  company's  employes,  are  infra 
hospitiumy  and  are  at  the  company's  risk. 

The  liability  of  innkeepers  is  imposed  from  considera- 
tions of  public  policy,  as  a  means  of  protecting  travelers 
against  the  negligence  and  dishonest  practices  of  the  innkeeper 
and  his  servants.  Occasionally,  no  doubt,  the  innkeeper  is 
subjected  to  losses  without  any  fault  on  his  part.  This,  how- 
ever, is  one  of  the  burdens  pertaining  to  the  business,  and  the 
courts  have  deemed  it  necessary  to  enforce  this  wholesome 
rigor  to  insure  the  security  of  travelers.  Besides,  where  loss 
is  sustained,  neither  party  being  in  fault,  it  must  be  borne  by 
one  of  them,  and  it  is  no  more  unjust  to  place  it  on  the  inn- 
keeper than  on  the  guest.  The  liabilities  incident  to  the 
business  are  to  be  considered  in  fixing  the  charges  for  the 
service:  Mason  v.  Thompson  (1830),  9  Pick.  (Mass.)  283. 

Except  in  the  matter  of  furnishing  meals,  there  seems  to  be 
no  essential  difference  between  the  accommodation  at  an  inn 
and  those  on  a  sleeping-car,  except  that  the  latter  are  neces- 
sarily on  a  smaller  scale  than  at  an  inn.  In  both  cases,  the  porter 
meets  the  traveler  at  the  door,  and  takes  whatever  portable 
articles  he  may  have  with  him.  He  waits  upon  him  and  the 
other  passengers  in  the  car  so  long  as  they  remain  therein. 
The  traveler  is  not  required  to  sit  in  his  seat  during  the  day, 
but  may,  if  he  so  desires,  go  forward  into  the  other  cars  on 
the  train,  and  at  stations  may  go  out  on  the  platform.  A 
passenger  in  a  sleeping-car  need  not  avail  himself  of  these 
privileges,  but  the  fact  that  he  may  do  so,  and  that  many  persons 
actually  do  avail  themselves  of  the  same,  is  well  known  to 
every  traveler  and  to  the  company,  and  is  a  circumstance  in 
the  case.  If  it  is  said  that  it  would  be  unjust  to  hold  the 
company  to  the  same  liability  as  an  innkeeper,  because  thieves 
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might  take  one  or  more  berths  in  a  car,  and  at  the  first  oppor- 
tunity leave  the  car,  carrying  what  articles  they  could  steal 
before  leaving,  the  same  is  true  of  an  innkeeper.  Thieves, 
in  the  garb  of  respectable  people,  may  take  rooms  at  an 
inn,  and  afterwards  steal  what  they  can,  and  escape,  yet  no 
one  would  contend  that  the  innkeeper  would  not  be  responsi- 
ble for  the  property  so  stolen,  and  this,  whether  it  is  stolen  at 
night  or  in  the  day-time ;  yet  in  many  of  the  large  inns  of  this 
country,  at  least,  there  are  numerous  doors  for  ingress  and 
egress,  while  in  a  sleeping-car  there  are  but  two.  Were  meals 
served  on  a  sleeping-car,  no  one  would  contend  that  it  differed 
from  an  inn  in  its  accommodations.  In  this  State,  meals  are 
furnished  on  the  through  trains,  and  a  passenger  need  not 
leave  the  train  from  the  time  of  entering  it  until  he  reaches  the 
end  of  the  line.  This,  however,  does  not  appear  to  have  been 
the  case  on  the  railway  in  question.  But  the  fact  that  meals 
are  taken  at  designated  stations  on  the  line  of  the  road,  instead 
of  on  the  train  itself,  does  not  change  the  character  of  the 
service  rendered.  So  far  as  such  services  are  rendered,  they 
are  the  same  in  kind  as  those  furnished  by  an  innkeeper ;  and 
the  security  of  travelers,  and  as  a  means  of  protecting  them, 
not  only  against  the  negligence  but  also  against  the  dishonest 
practices,  of  the  agents  or  employes  of  the  sleeping-car 
company,  requires  that  the  company,  so  far  as  it  renders 
service  as  an  innkeeper,  shall  be  subject  to  like  liabilities  and 
obligations. 

The  judgment  is   therefore   affirmed.     The   other  judges 
concur. 


The  decision  in  the  principal   case,  inn  is,  and  who  b  an  innkeeper;  the 

by  which   a  sleeping  car  company  is  d  iflferences  that  exist  between  the  keeper  , 

made  liable,  as  an  innkeeper,  for  the  of  a  common  inn  and  the  owner  of  one 

goods  of  a  traveler  or  passenger,  stands  of  these  companies  ;  also,  to  consider 

alone  among  the  many  authorities  to  be  whether  such  companies  can  properly  be 

found  upon  the  question  of  the  liability  subjected  to  the  stringent  liabilities  at- 

of  these  companies,  all  the   previous  taching  to  innkeepers,  or  whether  they 

cases  having  shown  that  sleeping  cars  are  not  to  be  considered  in  the  li^ht  of 

are  not  inns,   nor  their    owners   inn-  ordinary  bailees  for  hire,  and  therefore 

keepers.  liable   for  ordinary  negli.jence,  in   not 

Such  being  the  case,  it  is  proposed  keeping  a  reasonable  watch  over  the 

in  this  annotation   to  show   what   an  passenger,  and  his  personal  belongings, 
Vol.  XXXVIII.— 17. 
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while  he  is  nsleep;  and  furihT,  to  ex- 
amine Ihe  question  of  liability  of  steam- 
boat owners  a^  innkeepers. 

An  Inn,  as  defined  by  BayleY,  J.,  in 
Thompson  v.  Lacy  (1820),  3  Barn.  & 
Aid.  286,  is  a  "  house  where  the  travel- 
er is  furnished  with  everything  he  has 
occasion  for  while  on  his  way,"  and  by 
IJ.'-iiiT,  J.,  in  the  same  ca^e,  as,  "  a  house, 
the  holder  of  which  holds  out  tliat  he 
will  receive  all  travelers  and  sojourners 
who  are  willing  to  pay  a  price  adequate 
to  the  sort  of  accommodation  provided, 
and  who  come  in  a  situation  in  which 
they  are  fit  to  be  received." 

In  // Intermute  v.  Clarke  ( 1 85 1 ),  5 
Sandf.  (N.  V.)  247,  Oakley,  C.  J., 
said  it  was  "  a  public  house  of  enter- 
tainment fvT  all  who  chose  to  visit  it, 
which  is  the  true  definition  of  an  inn." 

Chancellor  K  ENT.in  his  Commentaries 
(Vol.  II,  p.  595),  defines  it  thus  :  "  It 
must  be  a  house  kept  open  publicly  for 
the  lodging  andentertalnmej.t  of  travel- 
ers in  general,  for  a  reasonable  com- 
pensation." "  If  a  person,"  the  same 
learned  writer  goes  on  to  s.iy,  *•  lets 
lodgings  only,  and  uj;on  a  previous 
contract  with  every  person  who  comes, 
and  does  not  afford  entertainment  for 
the  public  at  large  indiscriminately,  it  is 
not  a  common  inn." 

The  variolas  definitions  are  thus 
treated  by  the  Court  in  Bonner  v. 
IVdburn  (1849),  7  Ga.  307:  «*  The 
leading  ideas  which  pervade  them  all, 
are,  that  inns  are  houses  for  the  enter- 
tainment of  all  travelers.  *  *  For 
the  entectainment  of  all  travelers,  at  all 
times  and  seasons,  who  may  properly 
apply,  and  behave  with  decency;  and 
that  as  guests  for  a  brief  period,  and 
not  as  lodgers  or  boarders,  by  contract, 
by  a  season." 

Mr.  Justice  Story,  in  his  work  on 
Bailments  (J  475),  thus  defines  an  inn- 
keeper :  "  The  keeper  of  a  common 
hm  for  the  lodging  and  entertainment 
of  travelers  and  passengers,  their  horses 


and  attendants,  for  a  reasonable  com- 
l)ensation." 

In  KisUn  v.  Hilderbrand {\%^\  ^ 
B.  Mon.  (Ky.)  72,  Chief  Justice  Mar- 
shall defined  an  innkeeper  as,  "a 
person  who  makes  it  his  business  to 
entertain  travelers  and  passengers,  and 
provide  lodging  and  entertainment  for 
them,  their  horses  and  attendants" ;  and 
further;  after  stating  that  they  are 
liable  as  such  although  they  have  no 
provision  for  horses ;  says :  **  It  must 
be  his  business  to  entertain  travelers 
and  passengers."  See  to  the  same  effect 
Southwflod  V.  Myers  (1868),  3  Bush. 
(Ky.)  681. 

The  case  of  Jhnner  v.  Welburn, 
{supra  y)  went  so  far  as  to  hold  that,  a 
hoi  el  at  a  watering  place,  where  there 
was  a  medical  spring,  open  during  the 
summer  and  fall  for  the  accommodation 
of  visitors  resorting  thither  for  their 
health  or  pleasure^  was  not  an  inn  or 
house  of  entertainment,  but  was  in  the 
nature  of  a  boarding-house. 

From  the  above  it  is  clear  that,  in 
order  to  render  a  person  liable  as  an 
innkeeper,  he  must  keep  a  common  inn, 
for  the  lod;;ing  and  entertainment  of  the 
public  generally  and  indiscriminately; 
and  that,  he  must  make  such  his  busi- 
ness. This  view  b  further  supported 
by  Lyon  v.  Smith  (1843),  '  Morris 
(Iowa)  184,  in  which  case  Mason,  C. 
J.,  said  :  "  To  be  subject  to  the  same 
responsibilities  attaching  to  innkeepers, 
a  person  must  make  tavern  keeping,  to 
some  extent,  a  regular  business,  a  means 
of  livelihooJ.  He  should  hold  himself 
out  to  the  world  as  an  innkeeper.  It 
is  not  necessary  that  he  should  have  a 


sign, 


provided   he  has   in   any 


other  manner  authorized  the  general 
understanding  that  his  was  a  public 
house,  where  strangers  had  a  right  to 
require  accommodation."  And  further, 
by  Carter  v.  Hobbs  (1863),  12  Mich., 
56,  where  it  is  distinctly  laid  down  that 
the  party  must  act  in  the  capacity  of  an 
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innkeeper,  that  ihe  relatiqnship  of  inn- 
keeper and  guest  must  exi.^t ;  in  short, 
he  must  keep  an  inn.  To  the  same 
effect,  Hozath  v.  Franklin  (1858),  20 
Tenn.  798;  In^alsbces.  Wood  {\%(ii)y 
36  Barb.  (N.  Y. )  462 ;  Walling  v.  PotU  r 
(186S),  35  Conn.  183;  s.  c.  9  Amer. 
Law  Register  618.  See  also  Carpen- 
ler  V.  Taylor  (1856),  1  Hilt.  (N.  Y.) 
193 ;  where  the  Court  held  that,  in  or- 
der to  charge  a  party  as  an  "  innkeeper," 
the  premises  mu^t  be  kept  as  an  inn  for 
the  accommodation  of  travelers.  The 
opinion  of  tlie  Court  in  Cromwell  \.  Ste- 
phens (1867),  2  Daly  (N.  Y.)  15, 
further  shows  that,  in  order  to  render  a 
person  liable  as  an  innkeeper,  meals 
ma^t  be  furnihhed.  In  this  case  Daly, 
P.  J.,  says  :  **  A  mere  lodging  house,  in 
which  no  provision  is  made  for  supply- 
ing lodgers  with  their  meals,  wants  one 
of  the  essential  requisites  of  an  inn." 

The  duties  cast  uix)n  an  innkeeper 
are  such,  that,  in  pursuing  his  daily 
business  he  is  bound,  not  only  to  lodge, 
but  also,  to  feed  his  guest,  and  to  receive 
and  care  for  his  goods ;  and  further, 
unless  otherwise  provided  by  statute, 
his  liability  is  unrestricted  in  amount ; 
so  he  cannot  select  his  guests,  but  is 
bound  to  lodge  and  entenain  ell  who 
apply  in  a  proper  manner,  in  return  for 
which  he  has  a  lien  upon  the  property 
of  the  guest  for  his  charges.  Moreover, 
an  innkeeper  is  an  insurer  of  the  safety 
of  his  guest's  goods :  Mason  v.  Thomp- 
son (1830),  9  Pick.  (Mass.)  283  ;  Berk- 
shire Woolen  Co.  v.  Proctor  ( 1 851),  7 
Cush.  (Mass.)  417;  Dunbar  v.  Day 
(1882),  12  Neb.  597;  in  which  case  it 
was  said  that,  it  seems  to  be  the  fair 
result  of  all  the  cases,  that  the  innkeeper 
is  responsible  for  all  the  property  of 
every  kind  which  the  traveler  finds  it 
convenient  to  have  about  him  as  a 
traveler. 

Now  all  these  duties  cannot  fairly  be 
said  to  attach  to  a  sleeping-car  company, 
and  especially  to  such,  as  the  one  in 


the  principal  case,  where  there  was  no 
provision  made  to  feed  the  passengers 
on  board,  alihough   if  such  provision 
were  made  it  might  more  reasonably  be 
urged  that  such  companies  were  liable 
as  innkeepers.     Yet    in   the    opinion. 
Maxwell,  J.,  says,  *'  Except  in   the 
matter  of  furnishing  meals,  there  seems 
to  be  no  essential  difference  between 
the  accommodation  at  an  inn  and  those 
on  a  sleeping  car,  except  that  the  latter 
are  necessarily  on  a  smaller  scale  than 
at  an  inn.**     It   is  however   manifest, 
that  there  are  very  material  difterences 
between  the  two,  for  a  person  occupy- 
ing a  berth  in  a  sleeping  car  cannot 
protect  Vi^  per  on  and  goods  by  bolt 
and  lock  from  the  thief;  and  these  dis- 
tinctions are  perhaps  nowhere  better 
shown,  than  by  Brown,  J.,  in  Blum  v. 
Soiithern    Pullman    Palace    Car  Co. 
(1876),  I  Fiipp.  (U.  S.  Cri.  Rp.,  W.  D. 
Tenn.)  500,  wherein  it  was  sought  to 
hold  the  defendants  liable  as  innkeepers 
for  money  stolen  from  out  of  the  pas- 
senger's waistcoat  pocket  which  he  had 
placed  under  his  pillow  on  retiring  for 
the  night     Holding  the  company  not 
liable  as  innkeepers  the  learned  judge 
said  :  "  There  are  good  reasons  for  not 
extending  such  liability  to  the  proprie- 
tors of  a  sleeping  car.     1st.  The  pecu- 
liar circumstances  of  sleeping  cars  are 
such  as  to  render  it  almost  impossible 
for  the  company,  even  with  the  most 
careful  watch,  to  protect  the  occupants 
of  berths  from  being  plundered  by  the 
occupants  of   adjoining  sections.     All 
the  l)erths  open  upon  a  common  aisle, 
and  are  secured  only  by  a  curtain,  be- 
hind which   a  hand  miy  be  slipped 
from  an  adjoining  or  lower  berth  with 
scarcely    a    prossibiliiy    of   detection. 
2d.  As  a  compensation  for  his  extra- 
ordinary liability,  the  innkeeper  has  a 
lien  upon  the  goods  of  hb  guests  for 
the  price  of   tlieir    entertaimnent.     I 
know  of  no  instance  where  the  proprie- 
tor of  a  sleeping  car  has  even  asserted 
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such  lien,  and  it  is  presumed  that  rone 
ever  exists.  The  fact  that  he  is  paid  in 
advance  docs  not  weaken  the  argument, 
as  innkeepers  are  also  entitled  to  pre- 
payment. 3d.  The  innkeeper  i3  obliged 
to  receive  every  guest  who  applies  for 
entertainment.  The  sleeping  car  re- 
ceives only  first  class  passengers  travel- 
ing upon  that  particular  road,  and  it 
has  not  yet  been  decided  that  it  is 
bound  to  receive  them.  4th.  The  inn- 
keeper is  bound  to  furnish  food  as  well 
as  lodging,  and  to  receive  and  care  for 
the  goods  of  his  guest,  and  unless  other- 
wise provided  by  statute,  his  liability  is 
unrestricted  in  amount.  The  sleeping 
car  furnishes  a  bed  only,  and  that  too 
usually  for  a  single  night.  It  furnishes 
no  food,  and  receives  no  luggage,  in 
the  ordinary  sense  of  the  term.  The 
conveniences  of  the  toilet  are  simply  an 
incident  to  the  lodging.  5th.  The  con- 
veniences  of  a  public  inn  are  an  impera« 
tive  necessity  to  the  traveler,  who  must 
otherwise  depend  upon  private  hospi- 
tality for  his  accommodation,  notoriously 
an  uncertain  reliance.  The  traveler 
by  rail  is  however  under  no  obligation 
to  take  a  sleeping  car.  The  railway 
offers  him  an  ordinary  coach,  and  cares 
for  his  goods  and  effects  in  a  van  espe- 
cially provided  for  that  purpose.  6th. 
The  innkeeper  may  exclude  from  his 
house  every  one  but  his  own  servants 
and  guests.  The  sleeping  car  is  obliged 
to  admit  the  employes  of  the  train  to 
collect  fares  and  control  its  movements. 
7th.  The  sleeping  car  can  not  even  pro- 
tect its  guests,  for  the  conductor  of  the 
train  has  a  right  to  put  them  ofi  for  non- 
payment of  fare,  or  violation  of  the  rules 
and  regulations." 

Again,  the  distinctions  are  further 
shown  in  Weiik  v.  The  Pullman  Pal- 
ace Car  Company  (1874),  I  Sheld.  (N. 
Y.)  457,  where  the  company  was  held 
not  liable  as  an  innkeeper;  Shklden, 
J.,  said,  "  The  liability  of  an  innkeeper 
arises  out  o(  facts  which  do  not  arise  in 


this  case..  He  cannot  lawfully  refuse 
to  receive  guests  to  the  extent  of  his 
reasonable  accommodation,  nor  can  he 
impose  unreasonable  terms  upon  them. 
The  necessities  of  the  traveler  require 
these  just  rules  to  be  adopted.  As  a 
compensation  for  the  responsibility 
thus  incurred,  he  has  a  lien  upon  all 
the  property  of  the  guest  in  the  inn  for 
all  his  expenses  there.  *  *  The  de- 
fendant could  not  be  compelled  to  re- 
ceive and  entertain  passengers,  however 
amenable  it  might  be  upon  its  contract 
with  the  carrier,  and  it  had  no  lien  for 
the  price  of  the  accommodations." 

So  in  the  case  of  Pullman  Palace 
Car  Co,  V.  Smith  (1874),  73  111.  360; 
s.  c.  15  American  Law  Register  95, 
where  it  appeared  that  the  company 
had  no  place  to  store  valuables,  and 
that  their  agents  were  instructed  to  re- 
ceive no  parcels,  valuables  or  money, 
and  receive  no  pay  for  baggage  or 
valuables  of  any  kind,  but  only  to  take 
pay  for  the  berths,  and  had  a  notice  on 
their  ticket,  placing  all  at  the  owner*s 
risk  ;  on  an  action  being  brought  by  the 
passenger  to  recover  a  large  sum  of 
money  which  had  been  stolen,  while 
he  was  asleep,  from  out  of  his  inside 
vest  pocket,  which  he  had  placed  under 
his  pillow  previous  to  retiring  for  the 
night,  the  Court  held  that  the  com- 
pany was  not  liable  as  an  innkeeper. 
Shelden,  J.,  in  delivering  the  opinion 
of  the  Court,  (after  citing  various 
authorities  upon  the  nature  of  inns  and 
innkeepers)  added,  "  From  the  authori- 
ties already  cited,  it  is  manifest  that 
this  Pullman  Car  falls  quite  short  of 
filling  the  character  of  a  common  inn, 
and  the  Pullman  Palace  Car  Company 
that  of  an  innkeeper.  It  does  not,  like 
an  innkeeper,  undertake  to  accommo- 
date the  boarding  public,  indiscrimi- 
nately, with  lodging  and  entertainment. 
It  only  undertakes  to  accommodate  a 
certain  class,  those  who  have  already 
paid  their  fare,  and  are  provided  with 
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a  first  class  ticket  entitling  them  to  ride 
to  a  particular  place.  *  *  The  not 
furnishing  entertainment  is  a  lack  of 
one  of  tlie  features  of  an  inn.  *  * 
The  custody  of  the  goods  of  the  trav- 
eler is  nof,  as  in  the  case  of  an  inn- 
keeper, accessory  to  the  principal  con- 
tract to  feed,  lodge  and  accommodate 
the  guest  for  a  suitable  reward,  because 
no  such  contract  is  made.  The  same 
necessity  does  not  exist  here  as  in  the 
case  of  a  common  inn.  At  the  time 
when  this  custom  of  an  innkeeper*s 
liability  had  origin,  wherever  the  end 
of  the  day's  journey  of  the  wayfaring 
man  brought  him,  there  he  was  obliged 
to  stop  for  the  night,and  entrust  his  goods 
and  baggage  into  the  custody  of  the 
innkeeper.  But  here  the  traveler 
was  not  compelled  to  accept  the  addi- 
tional comfort  of  a  sleeping  car;  he 
might  have  remained  in  the  ordinary 
car,  and  there  were  easy  methods, 
within  his  reach,  by  which  both  money 
and  baggage  could  be  safely  transport- 
ed, and  there  was  no  necessity  of 
imposing  this  duty  and  liability  on  ap- 
pellant [the  company].  *  *  The 
peculiar  liability  of  the  innkeeper  is  one 
of  great  rigor,  and  should  not  be  ex- 
tended beyond  its  proper  limits.  We 
are  satisfied  there  is  no  precedent  or 
principle,  for  the  imposition  of  such  a 
liability  upon  appellant." 

These  coses  show,  most  lucidly,  the 
points  of  distinction  between  the  two 
classes  of  persons,  and  the  principles, 
therein  set  forih,  pervade  all  the  other 
decisions  upon  the  subject,  except  the 
one  in  the  principal  case.  It  does  ap- 
pear somewhat  singular,  that  none  of 
the  cases  were  either  called  to  the  at- 
tention of  the  Court,  or  cited  by  the 
judge  in  his  opinion.  That  such  is  the 
case,  however,  one  is  led  to  presume 
from  the  opinion,  wherein  Maxwell, 
T.,  sajrs,  "  We  find  no  case  exactly  in 
point,  and  as  the  jquestion  is  a  new  one, 
/lot  only  in  this  State  but  to  a  great  ex- 


tent, in  the  other  States  of  the  nation, 
we  are  practically  without  precedents 
to  aid  us,  and  must  adopt  such  rules  as 
may  seem  just  and  equitable.*' 

There  would  seem  however  to  be 
ample  authority  to  show  that  such  b  not 
the  case,  and,  that  the  weight  of  such 
authority  is  decidedly  in  favor  of  hold- 
ing them  liable,  as  ordinary  bailees  for 
hire  (for  negligence,  in  not  exercising 
ordinary  care,  and  keeping  proper 
watch  over  the  passenger  and  his  per- 
sonal belongings  while  he  is  asleep), 
and  not  as  innkeepers. 

Against  this  theory,  however,  the  re- 
marks of  Shelden,  J.,  in  Pullman 
Palace  Cdr  Co.  v.  Smith,  (supra,)  may 
perhaps  be  urged,  inasmuch  as,  after 
dealing  with  the  question  from  the  inn- 
keeper's stand-point,  as  before  shown,  he 
would  seem  to  be  of  opinion  that  they 
could  not  be  held  liable  in  any  way,  for 
he  says,  "  It  would  be  unreasonable  to 
make  the  company  responsible  for  the 
loss  of  money  which  was  never  in- 
trusted to  its  custody  at  all,  of  which  it 
had  no  information,  and  which  the 
owner  had  concealed  upon  his  own  per- 
son. The  exposure  to  the  hazard  of 
liability  for  losses  by  collusion,  for  pre- 
tended claims  of  loss  where  there 
would  be  no  means  of  disproof,  would 
make  the  responsibility  claimed  a  fear- 
ful one.  Appellee  [the  passenger],  as- 
sumed the  exclusive  custody  of  hb 
money,  adopted  his  own  means  for  its 
safekeeping,  by  himself,  and,  we  think 
his  must  be  the  responsibility  of  its 
loss." 

It  does  not  seem  just  or  right  that 
such  coiDpanies  should  be  held  respon- 
sible for  whatever  amount  persons, 
knowing  the  situation  in  which  they  arc 
placed,  may  choose  to  carry  about  their 
persons,  wheiher  for  their  own  conven- 
ience or  otherwbe,  without  regard  to 
the  reasonableness  or  unreasonableness 
of  the  amount.  Yet  it  is  reasonable  that 
they  should    I  e  held  responsible  for 
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negligence  in  not  keeping  safficient 
watch,  and  exercising  ordinary  care  in 
guarding  his  person,  and  such  property 
as  the  passenger  may  reasonably  carry 
with  him.  This  view  the  authorities 
support. 

The  main  object  in  providing  such 
cars  is  surely  to  permit  the  passenger  to 
sleep,  thereby  inducing  him  to  depart 
from  the  ordinary  car,  provided  by  the 
railroad  company,  wherein  if  he  sleeps, 
he  does  so  at  his  own  risk,  and  to  par- 
take of  the  ease  and  comfort  afforded 
him  by  a  beith  in  one  of  their  own  cars 
where  he  is  inviied  to  sleep,  and  not 
only  to  sleep  but  to  disrobe  in  order 
that  he  may  make  himself  so  far  as  pos- 
sible as  comfortable  as  he  would  be  at 
home.  Thus,  it  cannot  be  said  that, 
while  in  this  s'.ate,  ihey  expect  him  to 
look  after  his  own  person  and  property. 
They  receive  compensation  for  the 
privilege  of  sleeping,  and  therefore 
impliedly  undertake  to  keep  watch,  and 
use  ordinary  care  in  respect  to  his  per- 
son and  property. 

This  view  is  supported  by  the  case  of 
PalmeUr  v.  Wagner  (1875),  decided 
in  the  Marine  Court  of  New  York,  but 
only  reported  in  1 1  Alb.  L.  J.  149, 
where  the  Court  held  that,  while  such 
companies  were  not  insurers,  innkeepers 
nor  transporters,  yet  they  were  bound  to 
use  due  diligence  in  keeping  away  dis- 
turbers, and  must  keep  reasonable  watch 
to  protect  a  passenger,  and  his  property 
about  his  person,  during  sleep. 

Again,  by  Pullman  Palace  Car  Co.v. 
Gaylord  (1884),  6  Ky.  Rcpr.  279; 
s.  c.  23  American  Law  Register  (N. 
S.)  788,  where  the  action  was  brought 
to  recover  the  value  of  a  scarf-pin  stolen 
from  a  passenger  in  one  of  the  com- 
pany's cars,  the  company  being  held  lia- 
ble for  a  breach  of  duty  in  not  keeping  a 
reasonable  watch  over  the  passenger 
and  his  property,  Richards,  J.,  re- 
marked— "  While  *  *  *  the  stringent 
liability  of  an  innkeeper  which  the  dis- 


tinguished Chief  Justice  Coleridge 
has  said  does  not  *  stand  on  mere  reason, 
but  on  custom,  growing  out  of  a  state 
of  society  no  longer  existing,'  is  not  to 
be  applied  to  the  owners  of  sleeping 
cars,  it  does  not  follow  that  they  as- 
sume no  duties  or  liabilities.  These 
cars  are  in  themselves  an  invitation  to 
the  traveling  public  to  enter  and  pro- 
tect themselves  against  the  weariness 
of  a  long  journey  by  disrobing  and 
sleepi  ng.  The  passenger  in  buying  and 
the  company  in  selling  the  ticket  con- 
template that  this  privilege  will  be  im- 
proved. The  company  accepting  com- 
pensation under  these  cuxumstances 
impliedly  undertakes  to  keep  a  reason* 
able  watch  over  the  passenger  and  his 
property.  The  faithful  performance  of 
this' undertaking  b  the  limit  of  its  duty 
in  this  respect.  Its  breach  must  be  the 
foundation  of  every  action  seeking  to 
charge  the  company  with  the  loss  of 
articles  the  passenger  has  with  him  upon 
the  car." 

The  case  of  Letois  v.  New  York  Cen- 
tral SUeping  Car  Company  (1887),  143 
Mass.  267 ;  s.  (^  26  American  Law 
Register  (N.  S.)  359,  further  illus- 
trates the  above  principles.  In  that 
case,  there  were  two  actions,  one  in 
contract  alleging  that  the  company,  in 
consideration  of  the  purchase  of  the 
ticket  entitling  the  passenger  to  be  car- 
ried in  a  sleeping  car,  undertook  to 
provide  him  with  a  berth  in  such  car, 
and  to  see  that  such  car  was  properly 
guarded,  and  that  his  personal  baggage 
and  effects  were  protected  while  he  was 
asleep,  but  that  through  the  negligence 
of  their  agents  certain  monies  were 
stolen.  The  other  action  was  in  tort, 
and  alleged  the  same,  and  claimed 
damages.  In  delivering  the  opinion  of 
the  Court,  which  held  the  company 
liable  as  for  a  breach  of  duty,  that  is,, 
for  negligence,  Morton,  C.  J.,  said, 
"  A  sleeping  car  company  holds  itself 
out  to  the  world  as  furnishing  safe  and 
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comfortable  cars;  and  when  it  sells  a 
ticket  it  impliedly  stipulates  to  do  so. 
It  invites  passengers  to  pay  for,  and  make 
use  of,  its  cars  fur  sleeping ;  all  parties 
knowing  that,  during  the  greater  part 
of  the  night,  the  passenger  will  be 
asleep,  powerless  to  protect  himself,  or 
to  guard  his  property.  He  cannot,  like 
the  guest  of  an  inn,  by  locking  the  door, 
guard  against  danger.  He  has  no  right 
to  take  any  other  step  to  protect  himself 
in  a  sleeping  car,  but,  by  the  necessity  of 
the  case,  is  dependent  upon  the  owners 
and  officers  of  tlie  car,  to  guard  him 
and  the  property  he  has  with  him  from 
danger  fix)m  thieves  or  otherwise.  The 
law  implies  the  duty  on  the  part  of  the 
car  company  to  afford  him  this  protec- 
tion. While  it  is  not  liable  as  a  com- 
mon carrier  or  an  innholder,  yet  it  is 
its  clear  duty  to  use  reasonable  care  to 
guard  the  passengers  from  theft ;  and 
if  through  want  of  such  care,  the  per- 
sonal effects  of  a  passenger,  such  as  he 
might  reasonably  carry  with  him,  are 
stolen,  the  company  is  liable  for  it. 
Such  a  rule  is  required  by  public  policy 
and  by  the  true  interests  of  both  the 
passenger  and  the  company ;  and  the 
decided  weight  of  authority  supports 
it." 

The  case  of  Pullman  Car  Company 
V.  Gardner  (1883),  3  Penny.  (Pa.)  78, 
while  conceding  that  the  company  was 
not  liable  as  an  innkeeper,  clearly  shows 
that  **  a  reasonable  and  proper  degree 
of  care  is  imposed  on  the  company," 
for  the  Court  said,  "  The  main  ol)ject  in 
taking  passage  in  such  a  car  is  to  per- 
mit ihe  passenger  to  sleep."  The  Court 
almost  made  it  an  imperative  duty  for 
such  companies  to  keep  a  watchman  in 
the  car,  saying,  '*  Unless  a  watchman  be 
kept  constantly  in  view  of  the  centre 
aisle  of  the  car,  larceny  from  a  sleeping 
passenger  may  be  committed  without 
the  thief  being  detected  in  the  act." 

The  case  of  Dargan  v.  Pullman 
Palace    Car    Co,    (1885).  2    Willson 


(Texas  Ct  App.  Civil  Cas.,)  607,  takes 
the  law  as  well  settled  that  sleep- 
ing car  companies  are  not  to  be  regard- 
ed as  innkeepers,  nor  subjected  to  their 
onerous  liabilities  in  respect  of  the 
property  of  those  enjoying  their  accom- 
modation, and  holds  that,  *<  it  is  their 
duty  to  exercise  ordinary  care  for  the 
security  of  passengers'  valuables,"'  and 
that  a  failure  to  use  ordinary  care, 
proponionate  to  the  danger  reasonably 
to  be  apprehended,  would  be  negligence 
which  would  reasonably  render  such  a 
company  liable  for  the  loss  of  the  passen- 
ger's property  (per  Willson,  J.).  Point- 
ing out  that  greater  danger  exists  at 
night,  while  the  passenger  is  asleep, 
than  in  the  day  time,  when  he  is  awake 
and  can  care  for  himself,  the  Court 
dwells  upon  the  invitation  to  sleep,  and 
the  implied  agreement  to  take  reas- 
onable care  of  the  guest's  effects  while 
he  is  asleep. 

Again,  in  Root  v.  New  York  Central 
Sleeping  Car  Co,  (1887),  28  Mo. 
App.  199,  Thompson,  J.,  says,  "The 
settled  law  is,  that  a  sleepmg  car  com- 
pany is  not  an  insurer  of  the  baggage 
of  a  passenger,  but  thrt  its  liability,  at 
most,  is  that  of  a  bailee  for  hire.  In 
the  case  of  a  loss  of  the  passenger's 
baggage  or  belongings,  it  is  therefore, 
liable,  if  at  all,  only  on  the  ground  of 
negligence,  and  in  order  to  be  so 
liable,  it  must  have  been  negligent  in 
the  performance  of  some  duty  which  it 
assumed  to  perform  for  the  passenger. 
That  duty,  so  far  as  adjudged  cases 
seem  to  have  gone,  is,  that  it  will  main- 
tain in  the  car  reasonable  watch  during 
the  night,  while  the  passenger  is 
asleep."  He  even  goes  further  than 
this  and  says,  **  that  the  duty  of  keep- 
ing watch  does  not  terminate  with  the 
period  during  which  the  passenger 
is  actually  asleep,  but  that  it  extends  to 
keeping  a  reasonable  watch  over  such 
of  the  necessary  bajgage  and  belong- 
ings as  he    cinnoi  cosivenient'.y   \\\.^ 
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with  him  nor  watch  himself  while  he 
is  absent  from  his  berth  in  the  wash- 
room, preparing  his  toilet  after  arising  ■ 
in  the  morning."  And  further,  that 
such  duty  extended  to  "  the  extent  of 
baggage  reasonably  necessary.'*  See 
to  the  same  effect  Wilson  v.  Baltimore 
<Sr»  Ohio  Ry.  Co.  (1888),  32  Mo.  App. 
682. 

The  case  of  Scal'mg  v.  Pullman 
Palace  Car  Co,  (1886),  24  Mo.  App. 
29,  further  supports  this  view,  Lewis, 
P.  J.,  saying,  "  The  gist  of  the  action  is 
negligence.  ♦  *  *  Sleeping  car 
companies  are  not  liable  to  the  respon- 
sibilities of  common  carriers,  or  of  inn- 
keepers. But  there  is  a  peculiar  e- 
sponsibility  implied  in  every  contract 
of  the  company  with  a  passenger." 
Bevis  V.  Baltimore  &^  Ohio  Ry,  Co. 
(1887),  26  Mo.  App.  19,  in  which  the 
Court  said,  "  there  must  be  reasonable 
care  in  keeping  watch  while  the  plain- 
tiff slept,"  further  supports  these 
views. 

In  Woodruff  Sleeping  Car  and  Par- 
lor Coach  Co.  v.  Diehl{\%%i),  84  Ind. 
474,  the  Court  held  that  the  company 
was  not  liable  either  as  an  innkeeper, 
or  as  a  common  carrier,  but  was  liable 
for  negligence,  HowK,  J.,  saying, 
"  "While  it  may  be  true  that  a  sleeping 
car  company  is  not  liable  as  an  inn- 
keeper or  a  common  carrier,  yet  it  can- 
not be  held  that  the  company  is  not  re- 
sponsible to  an  occupant  of  a  berth  in 
its  car  for  the  loss  of  his  personal 
goods  and  money,  resulting  from  such 
negligence,  as  was  shown  by  the  facts 
in  this  case."  And  fiinher,  after  quot- 
ing the  language  used  in  Crozier  v. 
Boston  etc.i  Steamboat  Co.  (infra),  as 
follows :  **  In  such  a  case,  the  passen- 
ger is  invited,  upon  the  payment  of  a 
consideration,  to  disrobe  himself  and 
retire  to  a  couch  to  sleep;  in  other 
words,  he  is  invited  to  throw  aside  all 
the  vigilance  and  precaution  which 
i.i^n  haSitu.ilIy  practice  when    nwake, 


and  to  entrust  his  person  and  whatever 
men  usually  carry  about  their  persons, 
to  the  care  and  vigilance  which,  it 
must  be  presumed,  they  who  extend 
the  invitation  and  receive  the  reward 
for  the  comfort  thus  afforded,  will 
themselves  exercise.  Certainly  few 
persons  would  dare  trust  themselves  to 
sleep  in  a  state  room  on  board  a 
steamboat  unless  they  supposed  those  in 
charge  of  it  were  under  an  obligation 
to  exercise  the  utmost  vigilance,"  ad- 
ded, **  this  language  it  seems  to  us,  is  as 
applicable  to  the  occupant  of  a  berth  in  a 
sleeping  car  as  to  the  occupant  of  a  state- 
room on  a  steam  i)oat." 

The  case  of  P/aelzer  v.  The  Pullman 
Palace  Car  Co.  (1877),  4  W.  N.  C. 
(Pa.)  240,  further  shows  that  the  g^ist  of 
the  action  is  negligence,  and  although 
the  company  was  not  in  this  instance 
sought  to  be  made  liable  as  an  inn- 
keeper, but  as  a  common  carrier,  it  is 
here  cited  to  support  the  contention 
that  they  can  only  be  made  liable  as 
ordinary  bailees  for  hire.  In  this  case 
the  plaintiff  had  two  valises,  which  on 
entering  the  car  were  taken  from  him 
by  the  porter;  plaintiff  left  the  car  for 
a  few  moments,  and  on  returning  found 
one  was  missing.  He  sued  the  com- 
pany as  common  carrier,  but  the  Court 
held  it  was  not  liable  as  such,  and 
that  in  order  to  recover,  negligence 
must  be  shown.  To  the  same  effect, 
Whitney  v.  Pullman  Palace  Car  Co. 
(1887),  143  Mass.  243.  The  case  of 
Pullman  Palace  Car  Co.  v.  Pollock 
(1887),  69  Tex.  120,  further  supports 
the  contention,  that  they  are  not  liable 
as  common  innkeepers,  the  Court  saying, 
"It  is  evidently  true  it  [the  company] 
did  not  assume  ♦  ♦  *  the  liabilities 
which  the  innkeeper  assumes  to  guests." 

The  recent  case  of  Pullman  Palace 
Car  Co.  V.  Matthews^  decided  in  the 
Supreme  Court  of  Texas,  November  1 , 
1889,  further  supports  the  cases  of  Pull- 
man   Pitlare    Car   Co.  v.  Pollock  and 
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Lrwis  V.  New  York  Central  Sleeping 
Car  Co,y  supra. 

So  far,  the  cases,  to  which  attention 
has  been  drawn,  have  related  solely  to 
actions  brought  against  sleeping  car 
companies  strictly  so  called,  but  inas- 
much as  the  question,  whether  or  not 
the  liability  of  an  innkeeper  attaches  to 
the  owner  of  a  steamboat,  is  so  closely 
connected  with  the  subject  that  an  ex- 
amination of  the  cases  upon  this  side  of 
the  question  seems  necessary. 

There  would  seem  to  be  more  reason 
for  holding  the  owner  of  a  steamboat  to 
the  responsibilities  of  an  innkeeper  than 
in  holding  a  sleeping-car  company, 
purely  *so  called,  thereto.  In  a  steam- 
boat, a  person  occupying  a  stateroom, 
has  the  means  of  protecting  himself  by 
lock  and  bolt  against  the  thief;  and  a 
cloak  room  is  provided ;  he  is  also  fur- 
nished with  meat  and  drink  upon  the 
premises,  in  the  same  manner  as  at  an 
inn.  Yet  here,  the  courts  have  differed 
in  their  opinions. 

In  the  case  of  Steamboat  Crystal 
Palace  v.  Vanderpool  (1855),  16  B. 
Mon.  (Ky.)  302,  a  case  in  which  a  theft 
had  been  committed,  of  articles  from 
the  passenger's  state-room  in  the  night, 
Crenshaw,  J.,  says,  "  Steamboats  are, 
In  some  respects,  analogous  to  inns,  and 
it  wonld  greatly  promote  the  ease,  com- 
fort, and  safety  of  the  traveling  com- 
munity if  their  owners  were  held  res- 
ponsible to  the  same  extent  that  inn- 
keepers are ;  but,  so  far  as  we  know, 
they  have  never  been  held  accountable 
upon  the  principles  applied  to  inn- 
keepers." He  regarded  them  however 
as  common  carriers  and  held  them  not 
liable,  as  the  articles  were  not  enti-usted 
to  their  safe  keeping. 

In  Macklin  v.  Ne7v  Jersey  Steamboat 
Co.  (1869),  7  Abb.  Pr.  (N.  V.)  229;  s. 
c  9  American  Law  Register  239, 
which  was  also  a  case  of  theft,  Daily, 
J  ,  applied  the  law  upon  the  question  of 
the  lial:ilify  of  innkeepers  to  the  case  of 


a  steamboat,  **  in  which  tlie  traveler  is 
carried,  lodged  and  fed,"  and  may  *<with 
some  liberty  of  speech,  be  called  a 
traveling  inii.*^  Here  again  the  Court 
found  the  defendants  liable  as  common 
cairiers  of  passengers. 

Crozier  v.  The  Boston^  AVa/  York 
and  A'euport  Steamboat  Co.  (1871),  43 
How^  Pr.,  (N.  Y.)  466,  was  also  a  case 
of  larceny  of  articles  from  the  plain- 
tifi's  stateroom  in  the  night,  although 
he  had  taken  the  precaution  to  lock  the 
door  before  retiring.  In  this  case 
Carter,  J.  C,  as  referee  says,  "  I 
perceive  in  it  all  the  elements  of  that 
form  of  liability  which,  under  the  cir- 
cumstances analogous,  attaches  to  an 
innkeeper.  The  rule  of  law  applicable 
to  such  a  case,  I  think  to  be  this, — 
that  if  any  of  the  articles  or  money 
which  the  passenger  properly  has  with 
him  in  the  stateroom  are  stolen,  the 
presumption  is,  that  the  theft  was  in 
consequence  of  the  default  of  the  car- 
rier and  that  this  presumption  can  be 
rebutted  only  by  proof  that  the  loss 
was  attributable  to  the  negligence  or 
fraud  of  the  passenger,  or  to  the  act  of 
God,  or  of  the  public  enemy.  All  the 
considerations  of  public  policy,  which 
have  operated  to  fix  upon  innkeep- 
ers the  rigorous  liability  above  in- 
dicated, apply,  as  it  seems  to  me,  with 
increased  force  to  the  case  of  carriers 
of  passengers  under  these  circnm- 
stances." 

Thus  the  cases  above  cited  apply  the 
strict  rules  of  law  relative  to  innkeep- 
ers, to  the  owners  of  steamboats,  while, 
in  the  following  the  contrary  opinion  is 
held. 

In  Clark  v.  B/tms  (1875),  1 18 
Mass.  275,  defendants  were  sued,  for 
the  value  of  a  watch  stolen  from 
plaintiA's  state-room,  as  common  car- 
riers, with  counts  charging  them  with 
negligence  and  charging  them  as  inn- 
keepers. Here  Gray,  C.  J.,  said : 
"  The  liability  of  an  innkeeper  extends 
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only  to  goods  put  in  his  house  as  keeper 
of  a  public  house,  and  does  not  attach 
to  a  carrier  who  has  no  house,  and  is 
engaged  only  in  the  busine&s  of  trans- 
portation. The  defendants  carrying 
passengers  and  goods  for  hire,  were 
not  innkeepers."  He  further  held  that 
in  order  to  enable  plaintiff  to  recover, 
negligence  must  be  proved. 

The  view  taken  in  this  case  is  sup- 
ported by  the  case  of  American  Steam- 
boat Co,  V.  Bryan  (1887),  3  W.  N.  C. 
(Pa.)  528,  where  it  was  held  that  they 
could  not  be  held  as  innkeepers ;  negli- 
gence must  be  proved. 

These  last  two  cases  are  supported  by 
the  opinion  of  Richards,  J.,  in  Pttll- 
man  Palace  Car  Co.  v,  Gaylord 
(j///ra),  wherein,  in  speaking  of  a  sleep- 
ing car,  he  says :  "  It  could  no  more 
be  said  that  a  sleeping  car  was  an  *  inn 
on  wheels  *  than  that  a  steamboat  was 
an  *  inn  on  water.*  " 

The  fact,  that  such  personal  belong- 
ings of  the  traveler  as  he  may  reasona- 
bly carry  with  him  are  lost  in,  or  stolen 
from,  a  sleeping  car,  does  not  relieve 
the  railroad  company  from  responsibility 
therefor.  This  was  decided  by  the 
case  of  Kinsley  v.  Lake  Shore  and 
Michigan  Southern  R.  R.  Co.  (1878), 
125  Mass.  54,  where  the  plaintiff,  a 
traveler  on  the  defendant's  road,  oc- 
cupied a  berth  in  a  sleeping  car  owned 
by  another  company.  On  stopping  at  a 
dejwt  for  the  purpose  of  taking  dinner, 
plaintiff  asked  an  employe  whether  his 
baggage  would  be  safe  if  left  in  such 
car,  and  on  being  informed  that  it 
would,  left  it,  and  went  to  dinner.  On 
his  return  he  found  the  car  had  been 
taken  off  the  train,  and  was  told  he 
would  find  his  baggage  in  another  car 
on  the  train.  Boarding  such  car,  he 
found  some  portion  missing,  and  brought 
an  action  against  the  railroad  company. 
In  the  opinion  of  the  Court,  Gray,  C. 
J.,  says  :  **  The  fact  that  the  car  was  not 


owned  by  the  defendant,  but  was  used 
on  its  road  under  a  contract  with  other 
parties  who  furnish  conductors  and  ser. 
vants  to  take  charge  of  such  car,  there 
being  no  evidence  that  the  plaintiff 
knew  of  that  contract,  or  had  any  no- 
tice that  the  car  was  not  owned  by  the 
defendant  and  under  its  exclusive  con- 
trol, could  not  affect  the  measure  of 
the  defendant's  liability  to  the  plain- 
tiff." The  same  result  was  reached  in 
the  case  of  Pennsylvania  Co.  v.  Roy 
(1880),  102  U.  S.  452,  where  persona] 
injuries  were  received  by  the  plaintiff, 
riding  in  a  sleeping  car,  through  the 
falling  of  a  berth.  Holding  the  railroad 
company  liable,  Harlan,  J.,  remarks, 
**  The  law  will  not  permit  a  railroad 
company,  engaged  in  the  business  of 
carrying  people  for  hire,  through  any 
device  or  arrangement  with  a  sleeping 
car  company  whose  cars  are  used  by, 
and  constitute  a  part  of  the  train  of  the 
railroad,  to  throw  off  the  duty  of  pro- 
viding proper  means  for  the  safe  con- 
veyance of  those  whom  it  has  agreed 
to  carry."  See  to  the  same  effect, 
Louisville^  Nashville  <5r»  Great  South- 
ern R.  R.  Co.  V.  Katzenberger  (1886), 
16  Tenn.  380. 

Reference  may  here  be  made  to 
the  annotation  to  the  cases  of  Walling  v. 
Potter  (1868),  9  Amer.  Law  Reg.  618 ; 
Pullman  Palace  Car  v.  Smith  (1874), 
15  Id.  95;  and  Lewis  v.  New  York 
Central  Sleeping  Car  Co.  (1887),  26  Id. 
359,  as  further  supporting  the  view  here 
taken. 

This  annotation  has,  as  far  as  possi- 
ble, been  confined  to  the  question  of 
holding  sleeping  car  companies  liable 
as  innkeepers,  and  has  not  touched,  or 
if  so,  very  slightly,  upon  the  question 
of  their  liability  as  common  carriers  of 
passengers,  inasmuch  as  that  question 
did  not  arise,  nor  was  it  even  mooted 
in  the  principal  case. 

Ernest  Watts* 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Bailments. 

Deposit  of  grain  for  storage  is  a  bailment,  the  title  remaining  in 
the  depositor  so  that  he  is  deemed  to  be  the  owner  of  grain  in 
the  warehouse  to  the  amount  of  his  deposit,  although  the  identical 
grain  he  deposited  has  been  removed,  and  other  grain,  of  like  kind 
and  quality,  substituted  in  its  stead.  Hall  v.  Pillsbuty,  S.  Ct. 
Minn.,  Feb.  18,  1890. 

Banks  and  Banking. 

Depositary  of  taxes  collected  to  satisfy  county  bonds  issued  in 
aid  of  a  railroad  company,  which  depositary  has  been  duly  selected^ 
cannot  be  held  responsible,  on  the  ground  that  an  excess  of  bonds 
has  been  issued,  for  money  which  it  pays  out  by  order  of  the  com- 
mittee having  charge  of  the  fund,  in  the  absence  of  any  fraud  or 
collusion  between  the  bank  and  the  committee,  and  the  facts  that 
the  president  of  the  bank  was  also  president  of  the  railroad  com- 
pany, and  that  one  of  the  committee  was  cashier  of  the  bank  and 
secretary  of  the  railroad  company,  do  not  impose  upon  the  bank  the 
duty  of  knowing  which  of  the  bonds  are  valid  and  which  invalid. 
Deposit  Bank  of  Owensboro  v.  Daviess  County  Court,  Ct.  App.  Ky., 
Jan.  16,1890. 

Depositor  drew  his  own  check  upon  a  bank  and  deposited  it  with 
another  bank  where  he  also  had  an  account;  the  latter,  instead  of 
collecting  the  check,  exchanged  it  for  a  bank-draft,  which  was  not 
paid,  and  then  notified  the  depositor  that  the  draft  was  held  subject 
to  his  order;  the  latter,  with  knowledge  of  all  the  facts,  directed 
the  bank  to  hold  the  draft  a  few  days  and  then  send  it  to  him;  the 
depositor's  action  amounted  to  a  condonation  of  the  bank's  negli- 
gence and  released  it  from  liability  for  not  collecting  the  check. 
Hazlettw,  Commetcial  Nat,  Bank,  S.  Ct.  Pa.,  Feb.  3,  1890. 

Bjlls  and  Notes. 

Indorsement  is  constituted  by  the  payee  writing  upon  the  back  of 
a  promissory  note,  '*For  value  received,  I  hereby  guaranty  pay- 
ment of  the  within  note,  and  waive  demand  and  notice  on  the  same 
when  due,"  and  signing  the  same.  Helmerv.  Commercial  Bank, 
S.  Ct.  Neb.,  Jan.  7,  1890;  Weitz  v.  Wolfe,  S.  Ct.  Neb.,  Jan.  14, 
1890. 

Presidetit  of  corporation  indorsed  a  promissory  nowe  .or  discount 
in  the  name  of  the  corporation  ;  he  had  no  direct  authority  to  do 
so,  but  the  corporation  was  without  working  capital,  which  could 
be  gotten  only  by  borrowing,  and  the  president  conducted  all  of  its 
business,  paid  its  expenses  and  had  for  a  number  of  years  been  ac- 
customed to  procure  discounts  for  its  benefit,  with  the  knowledge 
of  the  directors,  by  indorsing  in  its  name  ;  a  finding  by  a  jury 
that  the  president  had  authority  to  bind  the  corporation  by  such  an 
indorsement,  would  be  sustained.  Fifth  Nat.  Bank  of  Providence 
v.  Navassa  Phosphate  Co.,  Ct.  App.  N.  Y.,  Feb.  25,  1890. 
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Time  of  payment,  as  fixed  \iy  a  promissory  note,  may  be  con- 
trolled by  a  separate  written  agreement,  made  and  entered  into  by 
the  parties  at  the  time  of  the  execution  of  the  note.  Jacobs  v. 
Mitchell,  vS.  Ct.  Ohio,  Dec.  3,  1889. 

Chattel  Mortgages. 

Retention  0/  possession  by  a  mortgagor  of  a  stock  of  goods,  with 
the  understanding  that  he  shall  continue  to  sell  them  at  retail  in 
the  ordinary  course  of  trade,  is  fraudulent  and  void  as  to  credi- 
tors of  the  mortgagor  attaching  the  goods  while  in  the  hands  of 
the  latter.    Huschlev,  Morris,  S.  Ct.  111.,  Jan.  21,  1890. 

Common  Carriers. 

Fire  clause  in  a  bill  of  lading,  which  exempts  from  liability  for 
loss  by  fire,  a  railroad  company  which  has  made  no  reduction  in  its 
freight  rates  in  consideration  of  such  clause,  is  not  a  valid  limita- 
tion of  the  carrier's  common  law  liability,  and  will  not  be  enforced, 
and  where  the  carrier  has  given  its  customers  no  choice  as  to 
whether  they  would  ship  with  or  without  the  fire  clause,  the  ac- 
quiescence of  the  shipping  public  in  the  form  of  a  bill  of  lading 
which  contains  such  clause,  does  not  establish  the  reasonableness 
of  the  exemption.  Louisville  (2f  N.  R.  R.  Co,  v.  Gilbert,  S.  Ct. 
Tenn.,  Jan  30,  1890. 

Limitation  of  liability  of  a  railroad  compan}-  to  a  shipper  to  a 
certain  specified  amount,  in  case  of  loss  or  damage  arising  through 
the  negligence  of  the  company,  in  consideration  of  a  reduced  rate 
of  transportation,  is  valid,  though  the  property  is  worth  much  more 
than  that  amount  and  though  it  is  provided  by  statute  that  any  agree- 
ment to  exempt  the  company  from  liability  occasioned  by  its  own 
neglect,  shall  be  invalid.  Richmond  &  D.  R.  R.  Co,  v.  Payne,  S. 
Ct.  App.  Va.,  Jan.  30,  1890. 

Constitutional  Law. 

Appointment  of  mu7iicipal  officers,  under  an  act  authorizing  the 
mayors  of  all  the  cities  in  the  State  to  make  such  appointments, 
the  act  to  take  effect  only  in  such  cities  as  shall  accept  it  at  a  pop- 
ular election,  is  not  unconstitutional;  such  act  is  not  special  or 
local  legislation.  In  re  Cleveland,  Mayor  of  Jersey  City,  Ct.  Err. 
and  App.  N.  J.,  Feb.  6,  1890. 

Decree  of  State  Court  restraining  citizens  of  that  State  from  prose- 
cuting attachment  suits  begun  in  another  State,  and  brought  therein 
in  order  to  evade  the  laws  of  the  first  State,  is  not  in  violation  of 
the  constitutional  provisions  that  **full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  State, ' '  or  that  ' '  the  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
States."     Colev.  Cunningham,  S.  Ct.  U.  S.,  Jan.  20,  1890. 

Debtor  and  Creditor. 

Acceptatice  of  7tote  of  a  third  party  for  a  pre-existing  debt,  and 
the  surrender  of  the  original  notes  which  represented  such  debt. 
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followed  by  suit  and  recovery  of  judgment  upon  the  new  note,  will 
estop  the  creditor  from  pursuing  the  original  debtor.  Dick  v.  Flana- 
gan, S.  Ct.  Ind..  Feb.  25,  1890. 

Easements. 

Stairway,  leading  from  the  street  to  the  second  story  of  a  three- 
story  building,  erected  upon  a  corner  lot,  and  cohering  the  whole 
of  it,  was  constructed  in  the  comer  room  of  the  first  story  ;  at  the 
landing  of  the  stairway,  and  connected  with  it,  a  hall  was  made, 
extending  over  the  room  next  to  the  comer  room  and  connecting, 
with  the  room  over  the  next  adjoining  room  ;  the  rooms  in  the  sec- 
ond story  were  intended  for  offices,  and,  to  adapt  them  for  such  use 
doors  were  made  opening  into  this  hall  ;  another  stairway  was  also 
put  in,  running  from  the  hall  to  the  third  story  ;  the  stairway  lead- 
ing from  the  street  to  the  second  story  was  the  only  means  of  access 
to  the  hall  above  and  to  the  rooms  opening  into  it,  and  its  use  was 
necessary  to  their  proper  enjoyment ;  while  the  premises  were  in 
this  condition,  the  owner  sold  and  conveyed  a  part  thereof,  described 
by  metes  and  bounds,  which  included  the  hall  connected  with  the 
landing  of  the  stairway  leading  from  the  street,  and  the  office  rooms 
on  the  second  floor  opening  into  the  hall,  and  the  purchaser,  with 
the  knowledge  of  his  vendor,  who  retained  the  comer  room  in 
which  was  the  stairway,  immediately  entered  upon  and  continued 
the  use  of  such  stairway  as  his  only  means  of  access  \o  the  hall 
and  connecting  rooms  purchased  on  him  :  a  right  to  the  use  of  the 
stairway  passed  by  the  conveyance  to  the  purchaser  as  an  easement 
appurtenant  to  the  premises  conveyed.  Nat,  Exchange  Bank  v. 
Cunningham^  S.  Ct.  Ohio,  Nov.  19,  1889. 

Fire  Insurance. 

Delivery  by  agent,  who  has  been  informed  by  the  assured  that  the 
building  covered  is  on  leased  land,  of  a  policy  in  which  this  fact  is 
not  noted  in  writing,  amounts,  in  the  absence  of  collusion,  to  a 
waiver  of  the  condition  requiring  it  to  be  so  noted,  although  the 
policy  provides  that,  *♦  the  use  of  general  terms,  or  anything  less 
than  a  distinct  agreement  indorsed  on  the  policy,  shall  not  be 
construed  as  a  waiver  of  any  restriction  therein.**  Home  Itis,  Co, 
V.  Stone  River  Nat,  Bank,  S.  Ct.  Tenn.,  Jan.  14,  1890. 

Mortgage  placed  upon  the  insured  property  is  of  itself  an  increase 
of  the  risk  and  a  decrease  of  the  security  of  the  insurer,  since  it 
lessens  the  interest  of  the  insured  in  the  property,  even  though  no 
right  of  action  has  accrued  upon  such  mortgage,  which  is  given  to 
secure  a  surety  on  a  debt  not  yet  due.  Lee  v.  Agricultural  Ins,  Co,, 
S.  Ct.  Iowa,  Feb.  6,  1890. 

Transfer  of  property,  covered  by  a  policy  of  fire  insurance,  in  a 
mutual  company,  the  policy-holder  retaining  an  insurable  interest 
in  the  property,  will  not  prevent  recovery  for  a  subsequent  loss, 
although  a  by-law  of  the  company  provides  that  '*  policies  of  insur- 
ance may  be  assigned  with  the  consent  of  the  president  and  sec- 
retary, the  parties  paying  fifty  cents  recording  fees,  at  the  same 
time  giving  his  undertaking  to  the  company,  and  the  company 
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will  not  hold  itself  responsible  for  loss  on  property  so  transferred 
until  such  assignment  so  made  and  undertaking  given.*'  Jerdee  v. 
Cottage  Grove  Fire  Ins.  Co.,  S.  Ct.  Wis.,  Jan.  7,  1889. 

Fixtures. 

Mortgagee  of  real  estate,  in  order  to  establish  a  claim  to  chattels 
as  fixtures,  must  show,  (i)  that  the  chattels  were  actually  annexed 
to  the  realty,  or  something  appurtenant  thereto;  (2)  that  they  were 
applied  to  the  use  or  purpose  to  which  that  part  of  the  realty  with 
which  they  were  connected  was  appropriated;  and  (3)  that  the  per- 
son who  annexed  them  intended  to  make  them  a  permanent  acces- 
sion to  the  freehold.  Speiden  v.  Parker,  Ct.  Err.  and  App.  N.  J., 
Feb.  6,  1890. 

Railroad  cars,  used  in  a  quarry,  are  not  fixtures.     Id. 

Gifts. 

Bill  of  sale  of  life  insurance  policy,  made  out  to  the  niece  of  the 
insured,  who  was  seventy  years  of  age  and  had  suffered  two  strokes 
of  paralysis,  and  given  by  him  to  his  attorney  with  the  direction 
to  give  it  to  the  niece  in  case  of  the  insured's  death,  which  soon 
occurred,  from  a  third  stroke,  was  not  a  valid  gift  inter  vivos,  as  the 
donor  had  not  relinquished  control  of  his  property,  but  will  be  sus- 
tained as  a  gift  causa  mortis.  Williams  v.  Guile,  Ct.  App.  N.  Y., 
Nov.  26,  1889. 

Deposit  in  savings  bank  by  a  father  of  money  to  the  credit  of  his 
infant  son,  who  died  sixteen  years  after  attaining  his  majority, 
without  knowledge  of  the  deposit,  the  father  retaining  possession 
of  the  deposit-book  and  on  one  occasion  drawing  from  the  account 
and  receipting  in  his  own  name,  does  not  constitute  a  gift,  as  the 
facts  show  no  intent  to  give  and  there  was  no  delivery.  Beaver  v. 
Beaver,  Ct.  App.  N.  Y.,  Nov.  26,  1889. 

Jurisdiction. 

Supreme  Court  of  the  United  States  has  no  jurisdiction  to  review 
the  decision  of  a  State  Court  that  a  party  was  not  liable  in  damages 
for  the  reason  that  he  was  acting,  in  the  matters  complained  of, 
within  the  scope  of  judicial  authority  conferred  upon  him  by  Act  of 
Congress.     Mannings.  French,  S.  Ct.  U.  S.,  Jan.  27,  1890. 

Life  Insurance. 

Beneficiary  named  in  the  certificate  of  a  mutual  benefit  society 
has  no  vested  interest  in  such  certificate  until  the  death  of  the  in- 
sured member,  and  the  insured  may  change  his  designation  of  the 
beneficiary  at  will  and  against  the  latter's  consent,  provided  that 
he  makes  such  change  in  the  manner  pointed  out  by  the  policy  and 
by-laws  of  the  society;  but  there  are  three  exceptions  to  this  rule: 
(i)  If  the  society  has  waived  a  strict  compliance  with  its  own  rules, 
and  in  pursuance  of  a  request  of  the  insured  to  change  his  bene- 
ficiary, has  issued  a  new  certificate,  the  original  beneficiary  will 
not  be  heard  to  complain  that  the  course  indicated  by  the  regula- 
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tions  was  not  pursued;  (2)  If  it  be  beyond  the  power  of  the  insured 
to  comply  literally  with  the  regulations,  a  court  of  equity  will  treat 
the  change  as  having  been  legally  made;  artd  (3)  If  the  assured  has 
followed  the  course  indicated  by  the  regulations,  and  has  done  all 
in  his  power  to  change  the  beneficiarj*,  but  dies  before  the  new  cer- 
tificate is  actuallj'  issued,  a  court  of  eqiuty  will  treat  such  certifi- 
cate as  having  been  issued.  Supreme  Conclave,  Royal  Adelphia  v. 
Cappella,  U.  S.  C.  Ct.,  E.  D.  Mich.,  Jan.  20,  1890. 

Limitation. 

Culvert  under  a  railroad  embankment,  which  injures  adjoining 
land  by  discharging  water  on  it,  is  a  continuing  nuisance,  and  an 
action  of  damages  for  maintaining  such  nuisance  is  not  barred  by 
the  lapse  of  the  Statutory  period  of  limitation  since  the  completion 
of  the  structure.  U  'dls  v.  Neiv  Haven  df  N.  Co. ,  S.  Jud.  Ct. ,  Mass. , 
Feb.  25,  1890. 

Liquor  Laws. 

Purchase  for  minor  of  intoxicating  liquor  by  a  bj-stander  with 
the  minor's  money,  such  purchase  being  inade  at  the  suggestion  of 
the  liquor-seller,  is  in  effect  the  same  as  if  the  sale  had  been  made 
directly  to  the  minor.     Lilas  v.  Slate,  S.  Ct.  Ala.,  Jan.  16,  1890. 

Master  and  Servant. 

Board  of  Commissioners,  incorporated  as  a  municipal  agency  to 
furnish  a  city  with  water,  and  not  having  power  to  levy  taxes  in- 
definitely, but  only  an  equitable  water-rate,  is  not  liable  for  injuries 
received  from  the  negligence  of  its  servants.  O' Leafy  v.  Board  of 
Fire  and  Water  Commissioners,  S.  Ct.  Mich.,  Jan.  24,  1890. 

Negligence  of  foreman,  who  is  ordered  to  remove  a  barge  from  the 
water  without  directions  as  to  the  means  to  be  used,  and  who  selects 
unsafe  ropes,  by  the  breaking  of  which  a  laborer  is  injured,  will 
render  the  master  liable  for  the  injuries,  and  such  laborer  is  not  a 
fellow-servant  with  the  foreman.  Lundx,  Hersey  Lumber  Co.,  U. 
S.  C.  Ct.,  D.  Minn.,  Jan.  6,  1890. 

Unskilled  employe  who  is  selected  to  run  an  elevator  must  be  pro- 
vided by  his  employer  for  a  reasonable  length  of  time  with  a  com- 
petent instructor,  and  the  employer  will  be  liable  for  any  injury  to 
his  servant  arising  from  the  incompetency  or  negligence  of  such 
instructor.  Brennan  v.  Gordon,  Ct.  App.  N.  Y.,  2d  Div.,  Feb.  25, 
1890. 

Mortgages. 

State  statute,  enacting  that  certain  railroad  stock  held  by  the 
State  shall  be  pledged,  together  with  any  dividends  that  may  be 
declared  thereon,  to  the  payment  of  certain  bonds  and  interest 
coupons  issued  by  the  State,  does  not  create  an  actual  pledge,  but, 
at  most,  a  mortgage,  which  cannot  be  enforced,  as  the  State  is  a 
necessary  party,  and  cannot  be  sued.  Christian  v.  Atlantic  <3f  N, 
C  R.  R.  Co.,  S.  Ct.  U.  S.,  Jan.  27,  1890. 
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Negligence. 

Contributory  negligence  is  chargeable  to  one  who  stands  after  dark 
between  two  tracks  of  a  cable  company,  which  are  so  near  together 
that  cars  going  in  opposite  directions  would  pass  within  two  feet 
of  each  other,  and  there  waits  for  and  attempts  to  board  a  car  com- 
ing on  one  track,  without  paying  any  attention  to  see  whether  any 
cars  are  approaching  in  dangerous  proximity  on  the  other  track. 
Miller  \.  St,  Paul  City  Ry.  Co.,  S.  Ct.  Minn.,  Feb.  7,  1890. 

Defective  bridge,  which  has  been  opened  by  a  municipality  for 
public  travel,  renders  such  municipality  liable  for  any  damages 
caused  by  its  defective  condition,  although  the  defects  were  entirely 
upon  one  side  of  the  bridge  and  the  other  was  perfectly  safe  for 
travel.     Walker  v.  City  0/ Kansas,  S.  Ct.  Mo.,  Feb.  10,  1890. 

Discharge  of  fire-works  from  a  veranda  in  front  of  the  second  story 
of  a  building  in  the  center  of  a  public  square,  from  troughs  sa 
arranged  that  the  fire-works  would  pass  over  the  assembled  people, 
who  were  there  for  the  purpose  of  witnessing  the  display,  is  not  of 
itself  an  unlawful  act,  in  the  absence  of  a  statute  or  ordinance  mak- 
ing it  so,  but  where  it  is  shown  that  a  large  quantity  of  fire-works 
was  placed  on  the  floor  of  a  narrow  veranda  and  the  persons  wha 
had  charge  of  the  display,  smoked  cigars  during  the  entire  perform- 
ance, towards  the  close  of  which  some  loose  Roman  candles  on  the 
floor  of  the  veranda  were  discovered  to  be  on  fire  and  throwing  out 
balls  of  fire  in  every  direction,  which  ignited  the  sky-rockets, 
thereby  causing  spectators,  to  be  hit  and  injured,  there  is  sufficient 
evidence  that  the  injuries  were  the  result  of  the  negligence  of  the 
persons  in  charge  of  the  fire-works,  to  sustain  a  verdict  for 
damages  against  them.  Dowcll  v.  Guthrie,  S.  Ct.  Mo.,  Feb.  10, 
1890. 

Notice  to  owner  of  the  dangerous  condition  of  a  building  is  not 
necessary,  in  order  to  charge  him  with  liability  for  injuries  sus- 
tained by  reason  of  the  falling  of  such  building;  he  is  bound  to 
know  the  condition  of  his  own  property.  Tucker  v.  Illinois  Central 
R,  R,  Co.,  S.  Ct.  La.,  Jan.  29,  1890. 

Shipper  0/ Stock  is  not  g^uilty  of  contributory  negligence  in  using 
the  only  platform  provided  by  the  railroad  company  for  that  pur- 
pose, although  he  knows  it  to  be  unsafe,  if  he  exercises  reasonable 
care  in  its  use.  White  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  Ct. 
App.  Ky.,  Jan.  25,  1890. 

Telegraphs. 

Unfavorable  atmosphetic  conditions  do  not  excuse  the  dropping 
out  of  words  in  the  transmission  of  a  telegraphic  message.  Western 
Union  Tel.  Co.  v.  Goodbar,  S.  Ct.  Miss.,  Feb.  3.  1890. 

James  C.  Sellers. 
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CHRISTIANITY  AND  THE  COMMON  LAW. 


In  many  of  the  cases  that  have  occupied  the  courts,  involv- 
ing religious  questions,  the  proposition  has  been  advanced  and 
reasoned  from,  that  Christianity  is  a  part  of  the  common  law. 
It  will  perhaps  be  useful  briefly  to  examine  the  doctrine  in  its 
development  to  discover,  if  possible,  in  what  sense  it  may  be 
considered  true  in  those  jurisdictions  that  have  not  altogether 
repudiated  it 

I.      ENGLAND. 

The  first  formal  statement  of  the  doctrine  was  by  Sir 
Matthew  Hale  in  Rex  v.  Taylor  (27  and  28  Car.  1 1),  3  Keble 
607.  The  case  was  an  information  for  blasphemy  for  saying 
"  Christ  is  a  whoremaster  and  religion  is  a  cheat  *  *  * 
Christ  is  a  bastard,  and  damn  all  Gods  of  the  Quakers, 
etc."  The  Chief  Justice,  in  sustaining  the  conviction  of  the 
blasphemer,  is  reported  to  have  said : 

"  These  words  though  of  ecclesiastical  cognizance,  yet  that  religion  is  a  cheat, 
tends  to  dissolution  of  all  government  and  therefore  punishable  here,  and  con- 
tumelious reproaches  of  God  or  the  religion  established.  *  *  An  indictment 
lay  for  saying  the  Protestant  religion  was  a  fiction,  for  taking  away  religion,  all 
obligations  to  God  by  oaths,  etc.,  ceaseth,  and  the  Christian  religion  is  a  part  of 
the  law  itself  i  therefore  injuries  to  God  are  as  punishable  as  to  the  king  or  any 
common  person.** 

The  authority  for  this  statement  of  the  Chief  Justice  seems 
to  have  been  certain  language  in  Year  Book  34  Henry  VI.,  40, 
where  the  judge,  Prisot,  says — 
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**A  tielr  lets  que  Us  de  Seint  Eglise  ont  en  ancien  scripture^  covient  a  nous  a 
doner  credence ;  car  ceo  (esf)  common  ley  sur  quel  touts  mans  lets  sont  fondes. 
Et  auxy^  Sir,  Nous  sumus  obliges  de  contistre  lour  ley  de  St.  Eglise  et  semblablement 
Us  sont  obliges  de  conustre  nostre  ley*^ 

(  Translation* — To  such  laws  as  they  of  the  Holy  Church  have  in  ancieut  writ- 
ings, it  is  fit  that  we  should  recognize  as  authority,  for  thb  is  common  law  or 
custom,  upon  which  all  kinds  of  laws  are  founded.  *  *  *  We  are  obliged  to 
recognize  their  Holy  Church  law  and  equally  they  are  under  obligation  to  recc^- 
nize  our  law,  i.  e.,  the  civil  law.) 

The  case  was  a  quare  impedit,  by  Humfhrey  v.  Bokun  against 
John  Broughton,  Bishop  of  Lincoln.  Commenting  on  this, 
Thomas  Jefferson  writes — 

A  question  was,  How  far  the  ecclesiastical  law  was  to  be  respected  in  this 
matter,  by  the  Common  Law  Court  ?  *  *  *  ♦  Finch  mis-states  thb  in  the 
following  manner :  "  To  such  laws  of  the  Church  as  have  warrant  in  holy  scripture^ 
our  law  giveth  credence,"  and  cites  the  above  case,  and  the  words  of  Prisot  in 
the  margin.  Finch's  Law,  bk.  i,  chap.  3,  published  in  1613.  Here  we  find 
*< ancien  scripture"  converted  into  "holy  scripture;'*  whereas  it  can  only  mean 
the  antient  written  laws  of  the  Church.  *  *  *  *  In  truth,  the  alliance  be. 
tween  Church  and  State  in  England,  has  ever  made  their  judges  accomplices  in 
the  frauds  of  the  clergy ;  *  *  ♦  *  And  thus  they  incorporate  into  the  Eng- 
lish Code,  laws  made  for  the  Jews  alone,  and  the  precepts  of  the  Gospel,  intended 
by  their  benevolent  Author  as  obligatory  only  inforo  conscientiae ;  and  they  arm 
the  whole  with  the  coercions  of  the  municipal  law.     (Jeff.  Rep.  App.) 

The  utterance  of  Chief  Justice  Hale  in  Taylor's  case  was 
considered  sufficient  basis  for  the  doctrine  thereafter,  and  ac- 
cordingly all  the  cases  in  which  it  was  subsequently  adopted 
rely  on  that  judgment  as  authority.  In  Rexv.  Hall{j  Geo.  I.) 
a  charge  of  libel  against  the  doctrine  of  the  Trinity  was  main- 
tained, and  in  Rexy,  Woolston  (2  Geo.  II.),  2  Str.  834,  Sir  Robert 
Raymond,  sitting  as  Chief  Justice  of  the  King's  Bench,  in  an 
indictment  for  blasphemous  discourses  on  the  miracles  of 
Christ,  the  Court,  citing  Taylor's  case,  declared  they  would  not 
suffer  it  to  be  debated  whether  to  write  against  Christianity  in 
general  was  not  an  offence  punishable  in  the  temporal  court  at 
law. 

Kingv,  Williams  (1797),  26  Howell's  State  Trials  653.  was 
the  celebrated  case  of  the  indictment  of  the  publisher  of 
Paine's  "  Age  of  Reason "  for  blasphemy  in  publishing  the 
work.  It  was  tried  before  Lord  Kenyon.  He  charged  the 
jury  that  Christianity  was  part  of  the  law  of  the  land.  In  the 
opinion  of  the  Court,  Mr.  Justice  Ashhurst,  (p.  714,)  said: 
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**  All  offences  of  the  kind  are  not  only  offences  to  God,  but  crimes  against  the 
law  of  the  land,  and  are  punishable  as  such,  inasmuch  as  they  tend  to  destroy 
those  obligations  whereby  civil  society  is  bound  together ;  and  it  is  upon  this 
ground  that  the  Christian  religion  constitutes  part  of  the  law  of  England." 

Sir  James  Mansfield,  Chief  Justice  of  the  Common  Pleas, 
observed  in  Druryv.  Defontaine {iioi\  i  Taunt.  130,  135,  that 
it  was  said  by  Lord  Coke  that  the  Christian  religion  is  part  of 
the  common  law.  The  citation  from  Coke  in  connection  with 
this  statement  is  2  Inst.  220,  where,  in  referring  to  a  Saxon  law 
of  King  Ethelstan,  (the  latter  part  of  which  is,  Die  autem 
dominico  nemo  mercaturutn  facito  ;  id  quod  si  quis  egerit^  et 
ipsa  mercey  et  triginta  praeterea  solidis  mulctatur  ;)  Lord  Coke 
observes : 

"  Here  note  by  the  way  that  no  merchandising  should  be  on  the  Lord^s  day." 

In  1819,  in  King  v.  Car/i/e,  3  B.  &  Al.  161,  on  an  infor- 
mation the  same  as  the  indictment  in  King  v.  Williams,  it  was 
declared  that,  independent  of  statute,  blasphemous  libel  was 
an  offence  at  common  law.  It' was  said  by  Best,  Chief  Jus- 
tice, in  Kingv,  Waddington  (1822),  I  B.  &  C.  26,  that  deny- 
ing the  truth  of  the  Scriptures  maliciously  was  by  the  com- 
mon law  a  libel,  and  the  legislature  could  not  alter  the  law 
whilst  the  Christian  religion  was  considered  to  be  the  basis  ol 
that  law.  This  was  said  in  considering  an  information  for  blas- 
phemous libel,  in  stating  in  a  publication  that  Jesus  Christ 
was  an  impostor  and  a  murderer  in  principle.  Justice  Bayley, 
m  Fennellw,  Ridler  (1826),  5  B.  &  C.  406,  a  case  involving 
the  interpretation  of  the  Sunday  Law  of  England,  declared 
the  law  was  an  affirmance  of  the  religion  which  is  the  basis 
of  the  law  of  this  country.  This  utterance  was  approved  by 
Best,  C.  J.,  in  Smith  v.  Sparrow  (1827),  4  Bing.  84,  which  case 
decided  that  an  action  would  not  lie  on  a  contract  entered  into 
on  Sunday. 

Lord  Eldon,  as  appears  by  Attorney  General  v.  Pearson 
(1817),  3  Merivale  353,  and  Lord  Tenterden,  before  whom 
King  V.  Waddington  was  tried,  assented  to  the  doctrine.  Lord 
Campbell  in  his  Lives  of  the  Chief  Justices,  Vol.  3,  p.  417, 
takes  occasion  to  comment  upon  it,  and  refers  to  an  opinion  of 
Lord  Mansfield  in  the  House  of  Lords,  in  1780,  on  the  occa- 
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sion  of  an  appeal  from  a  judgment  of  the  Lord  Mayor's  court 
against  a  dissenter  for  a  statutory  penalty,  for  not  being  able  to 
take  the  oath  of  office  after  his  election  as  sheriff  of  London. 
Lord  Mansfield,  according  to  his  biographer,  declared — 

**  The  eternal  principles  of  natural  religion  are  part  of  the  common  law ;  the 
essential  principles  of  revealed  religion  are  part  of  the  common  law;  so  that  any 
person  reviling,  subverting  or  ridiculing  them,  may  be  prosecuted  at  common 
law." 

Lord  Campbell  adds  in  a  note : 

'*  This,  I  think,  is  the  true  sense  of  the  oft-repeated  maxim,  that  *  Christianity 
is  part  and  parcel  of  the  common  law  of  England.'  " 

The  fact  that  all  the  cases  where  the  maxim  was  uttered  and 
relied  upon,  were  cases  of  indictments  or  informations  for 
blasphemies,  would  seem  to  bear  out  Lord  Campbell's  limita- 
tion, that  Christianity  is  part  of  the  common  law  of  England 
only  in  the  sense  that  blasphemy  against  it  is  illegal,  and 
punishable  independent  of  statute.  On  this  theory,  the  case 
Cowen  V.  Milbum  (1867),  L.  R.  2  Exch.  230,  seems  to  have 
been  decided.  The  defendant  contracted  to  let  rooms  to  the 
plaintiff;  afterwards,  discovering  that  they  were  intended  to 
be  used  for  the  delivery  of  lectures  maintaining  that  the  char- 
acter of  Christ  is  defective  and  his  teaching  misleading,  and 
that  the  Bible  is  no  more  inspired  than  any  other  book,  he  re- 
fused to  allow  the  use  of  them.  The  Court  held  that  the 
publication  of  such  doctrines  was  blasphemy,  and  the  contract 
could  not  be  enforced  at  law. 

It  remained  for  the  present  Lord  Chief  Justice  of  England 
in  Reg,  v.  Ramsey  andFoote  (i 883), 48  L. T.  (N.  S.)  733,  to  show 
that  all  the  earlier  utterances  of  the  courts  in  England,  to  the 
effect  that  Christianity  was  part  of  the  common  law,  were  dicta, 
and  if  ever  actually  true,  were  statements  of  a  law  that  had 
been  outgrown.  He  even  qualifies  the  limitation  that  had 
been  put  upon  the  maxim  by  Lord  Mansfield,  and  in  charg- 
ing the  jury  (the  case  was  an  indictment  of  the  editor  and 
publisher  of  the  "Free  Thinker,'*  for  certain  blasphemous 
libels  therein)  told  them  that  it  was  not  a  blasphemous  libel 
honestly  to  deny  the  truths  of  the  Christian  religion,  and 
happily  defined  such  a  libel  in  the  generous  phrase : 
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"  A  wilful  intention  to  pervert,  insult,  and  mislead  others  by  means  of  licentious 
and  contumelious  abuse  applied  to  sacred  subjects." 

He  said,  as  to  Christianity : 

**  Gentlemen,  you  have  heard  with  truth  that  those  things  are,  according  to  the 
old  law,  if  the  ific/a  of  old  judges,  i/icfa  often  necessary  for  the  decisions,  are  to 
be  taken  as  of  absolute  and  unqualified  authorities,  that  these  things,  I  say,  are 
undoubtedly  blasphemous  libel,  simply  and  without  more,  because  they  question 
the  truth  of  Christianity.  But  I  repeat  what  I  said  on  the  former  trial  that,  for 
reasons  which  I  will  presently  explain,  these  dic/a  cannot  be  taken  to  be  a  true 
statement  of  the  law,  as  the  law  is  now.  It  is  no  longer  true,  in  the  sense  in  which 
it  was  true  when  these  ific^a  were  uttered,  that  Christianity  is  part  of  the  law  of  the 
land." 

II.      UNITED  STATES. 

In  this  country,  where  there  is  no  established  church,  but 
where  guarantees  against  an  establishment  and  against  religious 
preferences  are  found  in  the  Federal  Constitution  and  in  every 
State  Constitution,  we  would  not  expect  to  find  a  general 
acquiescence  in  the  earlier  English  view.  The  cases  are 
numerous  where  the  maxim  is  broadly  asserted  upon  the 
authority  of  the  English  precedents.  In  most,  if  not  all,  of 
these  cases,  however,  the  utterances  are  pure  dicta.  Many  of 
them  show  merely  the  rhetorical  piety  of  the  judiciary.  There 
being,  strictly  speaking,  no  common  law  of  the  Union,  there 
is  no  necessity  for  inquiring  as  to  the  interpretation  of  the 
maxim  as  applied  to  the  United  States  Government.  It  is 
significant,  however,  that  almost  contemporaneous  with  the 
adoption  of  the  Federal  Constitution,  it  was  declared  by  the 
Senate  of  the  United  States  that  the  National  Government  was 
hot  founded  on  the  Christian  religion.  In  the  Treaty  with 
Tripoli  ratified  by  the  Senate  in  1797  (8  U.  S.  Statutes  at 
Large  155),  occurs  this  article  : 

**  Art.  XI.  As  the  Government  of  Ihe  United  States  of  America  is  not  in  any 
sense  founded  on  the  Christian  religion — as  it  has  in  itself  no  character  of  enmity 
against  the  laws,  religion  or  tranquility  of  Musselmen — and  as  the  said  States  have 
never  entered  into  any  war  or  act  of  hostility  against  any  Mahometan  nation,  it  is 
declared  by  the  parties,  that  no  pretext  arising  from  religious  opinions  shall  ever 
produce  an  iniemipiion  of  the  harmony  existing  between  the  two  countries.*' 

Coming  to  the  State  Governments,  it  will  be  found  that  the 
maxim  has  been  altogether  repudiated,  as  applied  to  their 
common  law,  by  the  Supreme  Courts  of  Ohio  and  Louisiana. 
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In  Bloomy.  Richards  {\i$i\  2  Ohio  St.  387,  390,  391,  the 
Supreme  Court  of  Ohio  speaking  by  Chief  Justice  Thurman, 
said : 

**  Neither  Christianity,  or  any  other  system  of  religion,  is  a  part  of  the  law  of  the 
State  *  *  *  Thus  the  Statute,  upon  which  the  defendant  relies,  prohibiting  common 
labor  on  the  Sabbath,  could  not  stand  for  a  moment  as  a  law  of  the  State,  if  its 
sole  foundation  was  the  Christian  duty  of  keeping  that  day  holy,  and  its  sole  mo- 
tive to  enforce  the  observance  of  that  duty." 

This  view  was  followed  in  the  later  Ohio  cases,  McGatrick 
V.  Wason  (1855),  4  Ohio  St  566,  and  Board  of  Education  of 
Cinannativ.  Minor,  et  aL  (1872),  23  Ohio  St.  21 1.  In  the  latter 
case,  the  Court  held  that  Christianity  was  part  of  the  law  of  the 
land  in  the  sense  that  the  Constitution  and  laws  were  made  by 
a  Christian  people. 

The  Louisiana  Supreme  Court  decided  similarly  to  the  Ohio 
Courts,  in  State  v.  Bott  (1879),  31  La.  An.  663. 

Most  of  the  States,  however,  have  recognized  that,  for  some 
purposes  and  in  some  sense  at  •  least,  Christianity  is  a  part  of 
their  common  law,  the  more  general  view  being  that  it  is  part 
of  the  common  law  no  further  than  Lord  Campell  declared  it 
to  be  part  of  the  common  law  of  England.  Many  loose  utter- 
ances, as  stated,  will  be  found  throughout  the  decisions,  de- 
claring the  doctrine  broadly,  but  the  well  considered  judgments 
practically  establish  the  above  qualification. 

Taking  up  the  more  important  decisions  of  the  State  Courts, 
People  v.Ruggles{i%ii)y  18  Johns.  (N.  Y.)  210,  was  an  indict- 
ment for  blasphemy.  It  was  decided  that  blasphemy  against 
God,  and  contumelious  reproaches  and  profane  ridicule  of 
Christ  or  the  holy  scriptures,  were  offences  punishable  at  com- 
mon law,  whether  uttered  by  words  or  writings.  And  it  was 
held  that  wantonly,  wickedly  and  maliciously  uttering  the 
following  words  :  "Jesus  Christ  was  a  bastard  and  his  mother 
must  be  a  whore,"  was  a  public  offence  and  punishable  by  the 
common  law  of  New  York.  It  was  said  by  Chief  Justice 
Kent — 

"  The  people  of  this  State,  in  common  with  the  people  of  this  country,  prefer  the 

general  doctrines  of  Christianity   as  the  rule  of  their  faiih  and  practice ;  and  to 

scandalize  the  Author  of  these  doctrines,  is  not  only,  in  a  religious  ix)int  of  view, 

impious,  but  even  in  respect  to  the  obligations  due  to  society,  is  a  gross 
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Tiolation  of  decency  and  good  order.  *  *  *  *  Christianity,  in  its  enlarged 
sense,  as  a  religion  revealed  and  taught  in  the  Bible,  is  not  unknown  to  our  law. 
The  statute  for  preventing  immorality  consecrates  the  first  day  of  the  week  as  holy 
time,  and  considers  the  violation  of  it  as  inunoral."     (Pp.  293-7.) 

In  Andrew  v.  New  York  Bible  and  Prayer  Book  Society 
{1850),  4  Sandf.  156,  the  New  York  Superior  Court  decided 
that  a  legacy  to  the  Bible  Society  was  not  a  pious  use,  author- 
ized by  law.  In  the  course  of  his  opinion,  Judge  Duer,  said : 

*'  The  maxim  that  Christianity  is  part  and  parcel  of  the  common  law,  has  been 
£equently  repeated  by  judges  and  text  writers,  but  few  have  chosen  to  examine  its 
truth,  or  to  attempt  to  explain  its  meaning.  We  have,  however,  the  high 
jiuthority  of  Lord  Mansfield  and  of  his  successor,  the  present  Chief  Justice  of  the 
<2ueen*s  Bench  [Lord  Campbell]  for  stating  as  its  true  and  only  sense,  that  the 
law  will  not  permit  the  essential  truths  of  revealed  religion  to  be  ridiculed  and 
reviled.  In  other  words,  blasphemy  is  an  indictable  offence  at  conmion  law. 
(p.  182.) 

People  V.  Hay  man  (i860),  20  How.  Pr.  (N.  Y.)  76,  was  decided 
by  the  same  Court,  holding  that  the  Sunday  law  which  prohibi- 
ted certain  exhibitions  and  plays  within  the  city  and  county  of 
Hew  York,  was  constitutional,  Judge  Hoffman  relying  chiefly 
on  the  ground  that  Sunday  was  a  day  of  rest  divinely  ordained. 

Lindenmuller  v.  The  People {i^6i\  33  Barb.  (N.  Y.)  548,  was  a 
case  where  the  Supreme  Court  of  New  York  sustained  an  indict- 
ment for  giving  theatrical  exhibitions  on  Sunday,  contrary  to 
the  Sunday  law.  The  decision  supported  the  Sunday  law  on 
the  dual  ground,  (i)  that  the  common  law  of  the  State  recog- 
nized the  institutions  of  Christianity  to  the  extent  that  acts  in- 
terfering with  Christian  worship  and  tending  to  disrespect  of 
the  Christian  religion  might  be  restrained  ;  (2)  that  the  Sun- 
day law  was  a  valid  police  measure.  The  case  of  People  v. 
Ruggles  (supra)  was  relied  on  as  authority  for  the  first  of  these 
positions  and  as  justifying  its  application  to  the  case  in  hand. 
The  history  of  the  maxim  that  Christianity  was  part  of  the 
common  law  of  New  York  was  examined.    Said  Allen,  J.: 

"  It  was  conceded  in  the  convention  of  1821,  that  the  Court  in  People  v.  Rug- 
^Usy  did  decide  that  the  Chnstian  religion  was  the  law  of  the  land,  in  the  sense 
that  it  was  preferred  over  all  other  religions,  and  entitled  to  the  recognition  and 
protection  of  the  temporal  courts  by  the  common  law  of  the  State.  *  *  ♦  * 
Mr.  Fost  proposed  an  amendment  to  obviate  that  decision,  to  the  effect  that  the 
judiciary  should  not  declare  any  particular  religion  to  be  the  law  of  the  land.  The 
<lecision  was  vindicated  as  a  just  exponent  of  the  Constitution  and  the  relation  of 
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the  Christian  religion  to  the  State ;  and  the  amendment  was  rejected.  *  *  * 
One  class,  including  Chief  Justice  Spkncer  and  Mr.  King,  regarded  Christianity 
as  a  part  of  the  common  law  adopted  by  the  Constitution ;  another  class,  in  which 
were  Chancellor  Kent  and  Mr.  Van  Buren,  were  of  the  opinion  that  the  decision 
was  right,  not  because  Christianity  was  established  by  law,  but  because  Christianity 
was  in  fact  the  religion  of  the  country,  the  rule  of  our  faith  and  practice,  and  the 
basis  of  public  morals.  According  to  their  views,  as  the  recognized  religion 
of  the  country,  *  the  duties  and  injunctions  of  the  Christian  religion  *  were  inter- 
woven with  the  law  of  the  land,  and  were  part  and  parcel  of  the  common  law, 
and  *  maliciously  to  revile  it  is  a  public  grievance,  and  as  much  so  as  any  other 
public  outrage  upon  common  decency  and  decorum.*  **    (Per  Ch.  Kent  in  debate.) 

The  Court  of  Appeals,  in  SmitA  v.  Wl/cox  (1862),  24  N.  Y. 
353,  declared  the  Sunday  statute^  to  be  in  harmony  with 
the  religion  of  the  country,  and  the  religious  sentiment  of  the 
public,  and  for  the  support  and  maintenance  of  public 
morals  and  good  order.  "  Its  design  is  *  *  *  to  secure  to 
the  day  the  outward  respect  and  observance  which  is  due 
to  it  as  the  acknowledged  Sabbath  of  the  great  mass  of  the 
people,  to  protect  the  religion  of  the  community  from  con- 
tempt and  unseemly  hindrances,  and  to  its  professors  the  lib- 
erty of  quiet  and  undisturbed  worship  on  the  day  set  apart  for 
that  purpose.'* 

In  Neuendorf  v.  Duryea  (1877),  69  N.  Y.  557,  the  doctrine 
of  Lindenmuller  v.  The  People  {supra)  was  followed,  and  a  bill  for 
injunction  against  the  police  commissioners,  to  prevent  them 
from  interfering  with  complainant's  operatic  and  dramatic  en- 
tertainment on  Sunday,  was  refused. 

The  most  celebrated  case,  involving  a  consideration  of  the 
relation  of  the  law  of  Pennsylvania  to  Christianity,  is  Vidal  v. 
Giratds  Executors  (1844),  2  How.  (43  U.  S.)  127.  The 
Supreme  Court  of  the  United  States  there  decided  that  the 
will  of  Stephen  Girard,  in  its  prohibition  of  the  employment 
or  admission  within  Girard  College  of  clergymen,  was  not  con- 
trary to  the  law  of  Pennsylvania.  Mr.  Webster  sought  to 
have  the  Court  declare  that  Christianity  was  generally,  and  for 
all  purposes,  part  of  the  law  of  Pennsylvania,  so  that  any  in- 
direct reflection  upon  it,  even  of  an  argumentative  kind,  such 
as  might  be  suggested  by  the  will  in  question,  was  illegal  and 
against  the  policy  of  the  Pennsylvania  law.  The  Court 
declined  to  take  this  view.     Said  Mr.  Justice  Story,  (p.  198)  : 
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**  It  is  alito  said,  and  truly,  that  the  Christian  religion  is  a  part  of  the  common 
law  of  Pennsylvania.  But  this  proposition  is  to  be  received  with  its  appropriate 
qualifications,  and  in  connection  with  the  bill  of  rights  of  that  State,  as  found  in  its 
constitution  of  government  The  Constitution  of  1790  (and  the  like  provision 
will  in  substance,  be  found  in  the  Constitution  of  1776,  and  in  the  existing  Con- 
stitution of  1838,)  [and  in  the  Constitution  of  1874,  Art.  12  3],  expressly  declares^ 
•  That  all  men  have  a  natural  and  indefeasible  right  to  worship  Almighty  God  ac- 
cording to  the  dictates  of  their  own  consciences ;  no  man  can  of  right  be  compelled 
to  attend,  erect,  or  support  any  place  of  worship,  or  to  maintain  any  ministry 
against  hb  consent;  no  human  authority  can,  in  any  case  whatever,  control  or  in> 
terfere  with  the  rights  of  conscience,  and  no  preference  shall  ever  be  given  by  law 
to  any  religious  establishments  or  modes  of  worship.*  Language  more  compre- 
hensive, for  the  complete  protection  of  every  variety  of  religious  opinion,  could 
scarcely  be  used,  and  it  must  have  been  intended  to  extend  equally  to  all  sects, 
whether  they  believed  in  Christianity  or  not,  and  whether  they  were  Jews  or  in- 
fidels. So  that  we  are  compelled  to  admit  that  althoi^h  Christianity  be  a  part  of 
the  common  law  of  the  State,  yet  it  is  so  in  this  qualified  sense,  that  its  divine 
origin  and  truth  are  admitted,  and  therefore  it  is  not  to  be  maliciously  and  openly 
reviled  and  blasphemed  against,  to  the  annoyance  of  believers  or  the  injury  of  the 
public.  Such  was  the  doctrine  of  the  Supreme  Court  of  Pennsylvania  in 
Updegraph  v.  The  Commonwealth  (1824),  II  S.  &  R.  (Pa.)  394." 

Cooley  in  his  Constitutional  Limitations  (*472)  remarks  upon 
this: 

"  It  may  be  doubted,  however,  if  the  punishment  of  blasphemy  is  based  nec- 
essarily upon  an  admission  of  the  divine  origin  or  truth  of  the  Christian  religion, 
or  incapable  of  being  otherwise  justified." 

The  case  of  Updegraph  v.  The  Commonwealth  (1824),  11  S. 
&  R.  (Pa.)  400,  arose  on  an  indictment  for  saying  "  That  the 
Holy  Scriptures  were  a  fable :  That  they  were  a  contradiction, 
and  that  although  they  contained  a  number  of  good  things, 
yet  they  contained  a  great  many  lies.'"  The  utterance  was  in 
the  course  of  a  debate.  The  defendant  was  convicted  and 
fined  five  shillings  and  costs.  The  Supreme  Court  sustained 
the  conviction.  The  indictment  was  under  an  Act  of  Assem- 
bly ^Vhose  provisions  have  been  in  force  in  the  State  since 
1700  and  now  form  p^rt  of  its  criminal  law.  (Act  of  3 1  March 
i860,  §30,  P.  L.  392).  The  penalty  is  directed  against  whoso- 
ever "  shall  wilfully,  premeditatedly, and  despitefully  blaspheme, 
or  speak  loosely  and  profanely  of  Almighty  God,  Christ  Jesus, 
the  Holy  Spirit,  or  the  Scriptures  of  Truth."     The  Couit  said, 

**  Christianity,  general  Christianity,  is  and  always  has  been  a  part  of  the  com- 
mon law  of  Pennsylvania;  *  *  *  with  liberty  of  conscience  to  all  men  *  ♦  * 
It  is  only  the  malicious  reviler  of  Christianity  who  is  pimisiied  *  *  *  It  is  open. 
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public  vilification  of  the  religion  of  the  country  that  is  punished,  *  *  *  to  pre- 
serve the  peace  of  the  country  by  an  outward  respect  to  the  religion  of  the  country 
*  *  *  If  from  a  regard  to  decency  and  the  good  order  of  society,  profane  swearing, 
breach  of  the  Sabbath,  and  blasphemy  are  punishable  by  civil  magistrates,  these 
are  not  punished  as  sins  or  offenses  against  God,  but  crimes  injurious  to,  and  having 
a  malignant  influence  on,  society." 

By  the  side  of  this  early  utterance  of  the  Supreme  Court  of 
Pennsylvania,  should  be  placed  the  remarks  of  the  Court, 
speaking  by  Gibson,  C.  J.,  in  Harvey  v,  Boies {iS2g),  i  P.  &  W. 
(Pa.)  12,  13: 

**  Christianity  has  been  indefinitely  said  to  be  a  part  of  the  law  of  the  land.  The 
law  undoubtedly  avails  itself  of  the  obligations  of  Christianity  as  instruments  to 
accomplish  the  purposes  of  justice.  *  *  *  Christianity  is  indeed  recognized  as  the 
predominant  religion  of  the  country,  and  for  that  reason  are  not  only  its  institutions, 
but  the  feelings  of  its  professors  guarded  against  insult  from  reviling  or  scoffing  at 
its  doctrines ;  so  far  it  is  the  subject  of  special  favor.  But  further  the  law  does 
not  protect  it." 

All  the  later  utterances,  of  the  Court  upon  the  subject  have 
not  been  as  guarded  as  those  in  these  cases,  so  that  there  has 
been  some  doubt  as  to  how  far  Christianity  in  fact  is  part  of 
the  law  of  Pennsylvania.  But  the  more  careful  judgments  of 
the  Court  have  maintained  the  limitations  of  these  early  cases. 
In  Mohney  v.  Cook  (1855).  26  Pa.  342,  347,  the  Court  in 
similar  language  to  that  used  by  Chief  Justice  Gibson,  declared 
that  Christianity  is  part  of  the  law,  in  that  its  customs,  institu- 
tions and  ethical  principles  are  recognized  and  followed  by  the 
mass  of  the  people  and  are  therefore  to  be  respected  by  the 
minority.     Said  Lowrie,  J. : 

**  The  declaration  that  Christianity  is  part  of  the  law  of  the  land,  is  a  summary 
■description  of  an  existing  and  very  obvious  condition  of  oiu*  institutions.  We  are 
a  Christian  people,  in  so  far  as  we  have  entered  into  the  spirit  of  Christian  institu- 
tions, and  become  imbued  with  the  sentiments  and  principles  of  Christianity ;  and 
we  cannot  be  imbued  with  them,  and  yet  prevent  them  from  entering  into  and 
influencing,  more  or  less  all  our  social  institutions,  customs  and  relations,  as  well  as 
all  our  individual  modes  of  thinking  and  acting.  It  is  involved  in  our  social 
nature,  that  even  those  among  us  who  reject  Christianity,  can  not  possibly  get 
clear  of  its  influence  or  reject  those  sentiments,  customs  and  principles  which  it  has 
spread  among  the  people,  so  that,  like  the  air  we  breathe,  they  have  become  the 
common  stock  of  the  whole  country,  and  essential  elements  of  its  life.  It  is  per- 
fectly natural,  therefore,  that  a  Christian  people  should  have  laws  to  protect  their 
■day  of  rest  from  desecration.  Regarding  it  as  a  day,  necessarily  and  divinely  set 
^art  for  rest  from  worldly  enjoyments,  and  for  the  enjoyment  of  spiritual  privi- 
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leges,  it  is  simply  absurd  to  suppose  that  they  would  leave  it  without  any  legbla- 
tivte  protection  from  the  disorderly  and  the  immoral.*' 

Said  Sharswood,  J.,  in  Zeisweiss  v.  James  (1870),  63  Pa. 
465,471: 

<*  It  is  in  entire  consistency  with  this  sacred  guarantee  of  the  rights  of  conscience 
and  religious  liberty,  to  hold  that,  even  if  Christianity  is  no  part  of  the  law  of  the 
land,  it  is  the  popular  religion  of  the  country,  an  insult  to  which  would  be  indict- 
able as  directly  tending  to  disturb  the  public  peace.  The  laws  and  institutions  of 
this  State  are  built  on  the  foundation  of  reverence  for  Christianity.  To  this  extent, 
at  least,  it  must  certainly  be  considered  as  well  settled  that  the  religion  revealed  in 
the  Bible  is  not  to  be  openly  reviled,  ridiculed  or  blasphemed,  to  the  annoyance 
of  sincere  believers  who  compose  the  great  mass  of  the  good  people  of  the  Com- 
monwealth." 

Some  of  the  justices  seem  to  have  accepted  the  doctrine  in 
a  fuller  sense  than  the  above  decisions  warrant  For  example, 
Coulter,  J.,  in  Brawn  v.  Hummel  {\^\j\  6  Pa.  86,  and  Specht 
V.  Commonwealth  (1848),  8  id.  312 ;  Strong,  Read  and  Agnew, 
J  J.,  in  Sparhawk  v.  Union  Passenger  Railway  Company  (1867), 
54  id.  401.  See  also  the  opinion  of  Allison,  P.  J.,  in  Granger 
v.  Grubb  (1870),  7  Phila.  350,  355. 

The  opinion  of  the  Court,  by  Shaw,  C.  J.,  in  Commonwealth 
V.  Kneeland  (1838),  20  Pick.  (Mass.)  206,  shows  that  for  some 
purposes  Christianity  is  part  of  the  law  in  Massachusetts. 

State  w.  Chandler  (1837),  2  Harr.  (Del.)  553,  was  an  indict- 
ment for  blasphemy.  Chief  Justice  Clayton  examines  the 
doctrine  at  length  in  the  following  language : 

"  It  is  true,  that  the  maxim  of  the  English  law  *  that  Christianity  is  a  part  of  the 
common  law '  may  be  liable  to  misconstruction,  and  has  been  misunderstood.  It  b 
a  current  phrase  among  the  special  pleaders,  that  the  almanac  is  a  part  of  the  law  of 
the  land.  (Chitt.  PI  121,  etc.)  By  this  it  is  meant,  that  the  courts  will  judicially 
notice  the  da3rs  of  the  week,  month  and  other  things,  properly  belonging  to  an 
almanac,  without  pleading  or  proving  them.  *  ♦  *  *  So  too,  we  apprehend 
every  court  in  a  civilized  country  is  bound  to  notice  in  the  same  way,  what  is  the 
prevailing  religion  of  the  people.  If,  in  Delaware,  the  people  should  adopt  the 
Jewish  or  Mahomedan  religion,  as  they  have  an  unquestionable  right  to  do  if  they 
prefer  it,  the  court  is  bound  to  notice  it  as  their  religion,  and  to  respect  it  accord- 
ingly. *  *  *  The  declarations  of  Lord  Hale,  Lord  Raymond  and  others, 
who  pronounced  Christianity  to  be  parcel  of  the  common  law,  are  all  to  be  taken 
in  reference  to  the  cases  of  blasphemy  before  them ;  and  for  the  purpose  of  pun- 
ishing such  blasphemies  as  they  condemned,  they  noticed  that  Christianity  was 
the  religion  of  England,  and  in  this  sense  a  part  of  the  common  law  of  the  land. 
♦    *    ♦    It  will  be  seen  that,  in  our  judgment  of  the  Constitution  and  laws  of 
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Delaware,  the  Christian  religion  is  a  part  of  those  laws  so  far  that  blasphemy 
against  it  is  punishable  while  the  people  prefer  it  as  their  religion  and  no  longer.'' 

Following  some  of  the  above  authorities,  Christianity  has 
also  been  said  to  be  part  of  the  law  of  Arkansas— 5A(7z/^f  v. 
State  (1880),  5  Eng.  250;  North  Carolina — Melvin  v.  Easley 
(i860),  7  Jones  (Law)  356,367;  South  Carolina — Charleston 
V.'  Benjamin  (1846),  2  Strob.  508;  Missouri — State  v.  Ambs 
(1854),  20  Mo.  214,  2i6,  in  which  case  it  was  said  that  Chris- 
tianity was  part  of  the  law  in  the  sense  that  the  Constitution 
was  made  by  Christian  men. 

The  text  writers  agree,  either  in  denying  altogether  that 
Christianity  is  a  part  of  the  common  law  of  the  land  in  any 
legal  s^nse,  or  in  recognizing  that  it  is  part  of  the  law  only  to 
the  extent  and  in  the  manner  above  indicated.  Perhaps  the 
most  lucid  statement  of  the  doctrine  is  that  of  Dr.  Wharton  in 
his  work  on  Criminal  Law.     He  says  (Sec.  20) : 

<*  Christianity  undoubtedly  has  affected  the  common  law  in  the  United  States  in 
the  following  important  particulars :  (i.)  In  most  jurisdictions,  we  have  adopted 
the  principles  of  the  canon  law  in  relation  to  matrimony  and  succession.  The 
rules  which  the  English  ecclesiastical  courts  imposed  in  this  connection,  we  have, 
in  a  large  measure,  accepted  as  binding  us  ;  and  in  several  States  we  have  rec- 
ognized as  indictable,  certain  offenses,  such  as  adultery  and  fornication,  which  in 
England  can  only  be  prosecuted  in  the  ecclesiastical  courts.  (2.)  We  have  also, 
adopting  the  ethical  rules  of  Christianity,  as  distinguished  from  those  of  heathendom, 
made  indictable  breaches  of  domestic  duty  which  were  not  criminally  punishable  by 
the  old  Roman  law.  (3.)  Witnesses,  unless  they  have  conscientious  scruples,  or 
believe  another  form  of  oath  more  binding,  are  sworn  as  a  rule  on  the  Christian 
Bible.  But  beyond  this  we  have  not  gone.  We  make  blasphemy  of  Christianity 
indictable ;  but  this  is  because  such  blasphemy  b  productive  of  a  breach  of  the 
public  peace,  and  not  because  it  is  an  offense  against  God.  We  treat  a  disturbance 
of  Christian  worship  as  indictablf ,  when  such  disturbance  amounts  to  a  private 
assault  or  to  public  disorder ;  but  we  give  that  same  protection  to  non-Christian 
assemblies.  And  in  no  State  does  the  government  interfere  to  prosecute  offenses 
consisting  of  a  denial  of  Christian  dogma,  or  a  rejection  of  Christian  sanctions. 
Nor  in  any  State  is  Christianity  in  such  sense  part  of  the  common  law  that  the 
State  can  determine  what  are  the  dogmas  of  Christianity.  Tliat  which  is  part  of 
the  common  law  can  be  changed  by  statute  ;  but  as  the  dogmas  of  Christianity  are 
beyond  the  reach  of  statute,  we  must  hold  that  they  are  not  part  of  the  common 
law  of  the  land,** 

See  also  Sedgwick  "  Construction  of  Statutory  and  Constitu-- 
tio7ial  Law"  1^.  14. 

Cooleys  Constitutional  limitations,  p.  472. 
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The  fact  that  many  judges  have  asserted,  without  qualifying 
their  statements,  that  Christianity  is  part  of  the  common  law 
has  led  to  whatever  uncertainty  exists  on  the  subject.  Careful 
thinking  and  careful  writing  would  have  eliminated  much  in 
the  opinions  of  courts  that  has  only  tended  to  confusion.  It 
is  difficult  to  see  how  the  American,  not  to  say  the  Anglo- 
Saxon,  idea  can  permit  of  the  assertion  that  Christianity  is 
part  of  the  law  in  any  other  sense  than  that  indicated  by  Dr. 
Wharton.  There  are  doubtless  a  large  number  of  well-meaning 
people  who  without  a  proper  apprehension  of  the  absolute 
sovereigfnty  of  the  individual  in  matters  of  feith,  are  willing 
that  the  State  shall  be  made  to  declare  the  truth  of  their  par- 
ticular form  and  philosophy  of  religion.  But  it  would  seem 
to  be  no  more  the  function  of  an  American  State,  to  declare 
the  truth  of  the  religion  of  the  majority  than  that  of  the 
minority. 

Christianity,  as  a  religion,  is  an  affair  of  the  individual  alone. 
It  does  not  cease  to  be  so  because  many  or  most  individuals 
adopt  it.  Christianity,  as  an  ethical  system,  pervades,  and,  as 
we  believe,  sustains,  modern  society.  Its  pervading  force  fur- 
nishes the  law,  and  to  custom,  lofty  standards  of  right  and 
wrong,  whose  adoption  both  makes  and  promises  a  better  race 
because  of  it  But  as  its  teachings  are  coming  to  be  better 
understood,  they  seem  to  vindicate  the  political  philosophy 
which  would  withdraw  the  individual  from  constraint  in  matters 
of  religious  opinion,  by  having  the  State  neither  enforce  nor 
assert  any  particular  doctrine  in  the  realm  of  conscience.  The 
absolute  divorce  of  religion  and  the  State  is  the  postulate  of 
this  philosophy.  Though  its  prevalence  does  indeed  mark 
the  triumph  of  the  broad  philanthropy  of  Christian  men,  it 
nevertheless  implies  as  within  its  proper  import  the  separation 
of  dogmatic  Christianity  and  the  law. 

A.  H.  WiNTERSTEEN. 
Philadelphia. 
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Supreme  Court  of  Wisconsin. 
STATE  ex  rel.  WEISS  et  al. 

V. 

DISTRICT  BOARD  OF  SCHOOL-DIST.  NO.  8  OF  THE 
CITY  OF  EDGERTON. 

The  adoption  of  any  version  of  the  Bible  as  a  text  book  in  the  public  schools  of 
Wisconsin  and  the  reading  therefrom  by  the  teachers  without  comment,  are  in 
violation  of  the  Constitutional  provisions  forbidding  sectarian  instruction. 

The  term  "  Sectarian"  is  used  in  the  Constitution  of  Wbconsin  in  the  sense  of 
the  doctrine  of  some  religious  people  which  is  not  common  to  all  religious  people. 

The  term  "  Sectarian  instruction  "  in  the  Constitution  of  Wisconsin,  refers  ex- 
clusively to  instruction  in  religious  doctrines  which  are  not  believed  by  all  religious 
bodies. 

Reading  from  the  Bible  is  instruction,  though  unaccompanied  by  any  comment 

The  stated  reading  of  the  Bible  in  the  public  schools  of  Wisconsin  is, "  Worship," 
and  the  school  room  a  place  of  worship,  within  the  Constitutional  prohibition  that 
no  man  shall  be  compelled  to  attend,  erect  or  support  any  place  of  public  worship, 
or  maintain  any  ministry,  against  his  consent. 

Religion  as  a  system  and  not  as  a  natural  law,  cannot  be  taught  in  the  common 
schools  of  Wisconsin,  but  morality  and  good  conduct  may  be  inculcated. 

Appeal  from  Circuit  Court,  Rock  County : 

The  relators  filed  their  petition  in  the  Circuit  Court  of  Rock 
County,  praying  that  a  writ  of  mandamus  issue  to  the  district 
board  of  school  district  No.  8  of  the  city  of  Edgerton,  in  said 
County,  commanding  said  board  to  cause  the  teachers  in 
the  public  schools  of  that  district  to  discontinue  the  practice, 
which  had  theretofore  prevailed,  of  reading  therein  selections 
from  the  Bible.    The  petition  is  as  follows : 

"  The  petition  of  Frederick  Weiss,  W.  H.  Morrisey,  Thomas  Mooney,  James 
McBride,  J.  C.  Bums,  and  John  Corbett  respectfully  shows  unto  this  Court  that 
your  petitioners  are,  and  for  many  years  last  past  have  been,  residents  and  tax -pay- 
ers of  the  city  of  Edgerton,  in  Rock  county  Wis. ;  that  there  are  in  said  city  of 
Edgerton,  kept  and  maintained  in  accordance  with,  and  in  pursuance  of,  the  Re- 
vised Statutes  of  said  State  of  Wisconsin,  certain  free  common  schools;  that  ibe 
residents  of  the  said  city  of  Edgerton,  who  are  taxed  for  the  support  of  said 
schools,  are  equally  entitled  to  the  benefits  thereof  by  having  their  children  in- 
structed therein  according  to  law ;  that  your  petitioners  are  parents  of  children, 
which  children  they  are  desirous  of  having  educated  in  said  schools ;  that  said 
children  of  your  j>etitioners,  respectively,  to-wit,  Annie  Mooney,  Ettie  Weiss, 
Thomas  Bums,  Nora  Corbett,  Bessie  Corbett,  Katie  Corbett,  Annie  McBride,  Jane 
McBride,  and  James  McBride,  are  pupils  of,  and  attend  said  schools  for  the  pur- 
pose of  receiving  instruction.     Your  petitioners  further  show  that  certain  of  the 
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teachers  employed  by  the  district  board  having  charge  of  said  schools  to  conduct 
the  same,  and  instruct  the  pupils  attending  said  schools,  read  to  said  pupils,  and, 
among  them,  the  children  of  your  petitioners  above  named,  each  and  every  day 
when  said  schools  are  in  session  and  during  the  hours  fixed  for  the  instruction  of 
pupils,  certain  portions  of  the  book  commonly  known  as  the  <  Bible ;'  said  teachers 
themselves  selecting  the  portions  so  read,  and  uniformly  using  in  such  reading  the 
translation  of  said  Bible  known  as  the*  King  James  Version.'  That  such  reading  as 
above  set  forth,  was  and  is  a  custom  followed  by  certain  of  said  teachers  in  said 
schools.  Your  petitioners  further  show  that  they,  and  many  others  of  the  resi- 
dents and  tax -payers  of  said  city  and  school  district,  whose  children  attend  said 
schools,  and  are  under  the  control  and  are  instructed  by  the  teachers  above 
named,  and  who  are  lawfully  entitled  to  the  equal  benefits  of  said  schools,  are,  to- 
gether with  their  said  children,  members  of  the  Roman  Catholic  Church,  and  con- 
scientiously believe  its  doctrines,  faith  and  forms  of  worship;  and  that  by  said 
church  the  version  of  the  scriptures  referred  to  in  this  petition  is  taught  and  be- 
lieved to  be  incorrect  as  a  translation,  and  incomplete,  by  reason  of  the  omission  of 
a  part  of  the  books  held  by  such  church  to  be  integral  portions  of  the  inspu-ed 
canon;  and  it  is  further  taught  by  the  said  Roman  Catholic  Church,  and  believed 
by  its  members,  that  the  scriptures  ought  not  to  be  read  indiscriminately,  inasmuch  as 
said  church  has  divine  authority,  as  the  only  infallible  teacher  and  interpreter  of 
the  same,  and  that  the  reading  of  the  same  without  note  or  comment,  and  without 
being  expounded  by  the  only  authorized  teachers  and  interpreters  thereof,  is  not 
only  not  beneficial  to  the  children  in  said  schools,  and  especially  to  the  above 
named  children  of  your  petitioners,  who  are  members  of  said  church,  but  likely 
to  lead  to  the  adoption  of  dangerous  errors,  irreligious  faith,  practice  and  worship ; 
and  that  by  reason  thereof  the  practice  of  reading  the  King  James  Version  of  the 
Bible,  commonly  and  only  received  as  inspired  and  true  by  the  Protestant  religious 
sects,  is  regarded  by  the  members  of  said  Roman  Catholic  Church,  among  whom 
are  your  petitioners,  as  contrary  to  the  rights  of  conscience,  and  as  wholly  con- 
trary to,  and  in  violation  of,  the  law ;  and  that  your  petitioners  believe  such  exer- 
cises as  are  above  set  forth,  and  each  and  all  of  them,  to  be  sectarian  instruction, 
and  in  violation  of  Section  3,  Art  10,  of  the  Constitution  of  the  State  of  Wiscon- 
sin. Your  petitioners  further  show  that  they,  with  others  of  said  residents  and  tax- 
payers of  said  city  and  school-dbtrict,  have  petitioned  and  requested  said  board, 
having  the  control  and  management  of  said  schools,  to  interfere,  as  they  lawfiilly 
might  and  should  do,  and  to  direct  said  teachers  to  discontinue  the  unlawful  and 
wrongful  practices  and  exercises  above  set  forth,  and  to  confine  the  instruction,  to 
be  given  by  such  teachers,  to  the  studies  and  branches  of  knowledge  lawfully 
provided  for  the  said  pupils ;  but  that  said  board  has  wholly  neglected  and  refused, 
and  still  does  wholly  neglect  and  refuse,  to  in  any  way  interfere  in  said  matter,  and 
has  and  does  wholly  refuse  to  perform  the  duties  legally  devolving  upon  it,  and 
has  and  does  now  permit  said  above-mentioned  exercises  to  be  carried  on  as  above 
set  forth.  Wherefore  your  petitioners  pray  that  a  writ  of  mandamus  may  issue 
from  said  Court  to  said  district  board,  commanding  said  board  to  caase  said  teach- 
ers to  discontinue  the  practices  and  exercises  above  set  forth." 

Upon  such  petition  an  alternative  writ  of  mandamus  was  is- 
sued and  served,  to  which  the  district  board  made  return  as 
follows : 
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«  I.  The  answer  of  the  district  board  of  school-district  number  eight  of  the 
city  of  Edgerton,  to  the  amended  alternative  writ  of  mandamus  issued  by  the 
circuit  court  for  Rock  county  in  the  above  entitled  action.  The  district  board  of 
school  district  number  eight  of  the  city  of  Edgerton,  for  return  and  answer  to  the 
amended  alternative  writ  of  mandamus^  issued  in  the  above  entitled  action,  admit 
that  the  said  Frederick  Weiss,  W.  H.  Morrisey,  Thomas  Mooney,  James  McBride, 
J.  C.  Bums,  and  John  Corbett  are,  and  for  many  years  have  been,  residents  and 
tax-payers  of  the  city  of  Edgerton ;  that  there  is,  in  the  city  of  Edgerton,  kept  and 
maintained  in  accordance  with,  and  in  pursuance  of,  the  statutes  of  the  State  of 
Wisconsin,  a  free  common  school ;  that  the  residents  of  the  city  of  Edgerton 
taxed  for  the  support  of  said  school,  and  having  children  to  be  instructed  therein, 
are  entitled  to  the  benefits  of  such  school ;  that  the  petitioners,  Frederick  Weiss, 
Thomas  Mooney,  James  McBride,  J.  C.  Bums,  and  John  Corbett,  are  parents  of 
children,  which  they  are  desirious  of  having  educated  in  said  school,  that  the 
children  named  in  said  amended  alternative  writ  are  pupils  of  and  attend  said 
school  for  the  purpose  of  receiving  Instmction  therein. 

<*  The  said  district  board,  further  answering  the  allegations  of  said  amended  al- 
ternative writ,  admits  that  two  of  the  teachers  employed  by  said  district  board, 
and  having  charge  of  two  of  the  departments  in  said  school,  did,  prior  to  the  fil- 
ing of  this  petition  of  the  relators  of  this  action,  read  to  the  pupils  in  their  de- 
partments daily,  when  said  school  was  in  session,  portions  of  the  book  known  as 
the  *  Bible ; '  that  said  teachers  selected  the  portions  of  the  Bible  so  read  by 
them ;  that  these  selections  so  read  were  made  from  the  translation  of  the  Bible 
known  as  the '  King  James  Version,'  and  that  some  of  the  children  whose  names 
are  set  forth  in  the  said  amended  alternative  writ  attended  and  received  instmc- 
tion in  the  departments  of  said  school  in  which  such  selections  from  the  Bible 
were  so  read ;  but  said  board  allege  that  the  children  of  petitioners  were  not,  and 
are  not,  required  to  remain  in  said  school 'during  the  reading  of  such  portions  of 
the  Bible,  but  are  at  liberty  to  withdraw  during  such  reading,  if  they  desire  so 
to  do. 

"  The  said  district  board,  further  answering  the  allegations  of  said  alternative 
writ,  deny  that  selections  from  the  Bible  were  read  by  all  of  the  teachers  in  said 
school,  or  that  such  selections  were  read  in  all  the  departments  of  said  school. 

<'  The  said  district  board,  further  answering  the  allegations  of  said  amended 
alternative  writ,  admit  that  the  petitioners  above  named,  together  with  the  chil- 
dren in  said  alternative  writ  named,  were  and  ifa-e  members  of  the  Roman  Cath- 
olic Church ;  that  they  believe  in  the  doctrines,  faith,  and  fomls  of  worship  of  the 
Roman  Catholic  Church,  and  that  by  said  Roman  Catholic  Church  the  translation 
of  the  Bible  known  as  the  *  King  James  Version  *  is  believed  to  be  incorrect  as  a 
translation,  and  incomplete,  by  reason  of  the  omission  of  certain  books  held  by 
said  church  to  be  integral  portions  of  the  inspired  canon. 

«  The  said  district  board,  further  answering  the  jallegations  of  said  amended 
altemative  writ,  admits  that  it  is  taught  by  the  said  Roman  Catholic  Church,  and 
believed  by  some  of  its  members,  that  the  Scriptures  ought  not  to  be  read  indis- 
criminately ;  that  said  Roman  Catliolic  Church  has  divine  authority  as  the  only 
infallible  teacher  and  interpreter  of  the  Scriptures ;  and  that  the  reading  of  the 
same  without  note  or  comment,  and  without  being  expounded  by  the  only  autho- 
rized teacher  and  interpreter  thereof,  is  not  only  not  beneficial  to  children,  but 


Digitized  by 


Google 


STATE  V,  DISTRICT  SCHOOL  BOARD  OF  EDGERTON.  289 

likely  to  lead  to  the  adoption  of  dangerous  errors,  irreligious  faith,  practice,  and 
'worship ;  and  that  by  reason  thereof  the  practice  of  reading  the  King  James 
Version  of  the  Bible  is  regarded  by  some  of  the  members  of  the  Roman  Catholic 
Church,  and  by  the  petitioners  above  named,  as  contrary  to  the  rights  of  con- 
science, and  as  contrary  to,  smd  in  violation  of,  law ;  and  that  the  petitioners  above 
named  believe  the  reading  of  the  King  James  Version  of  the  Bible,  as  set  forth  in 
said  amended  alternative  writ,  to  be  sectarian  instruction,  in  violation  of  Section 
3,  Art  10,  of  the  Constitution  of  the  State  of  Wisconsin. 

"  But  said  district  board,  further  answering  the  allegations  of  said  amended 
alternative  writ,  upon  information  and  belief  deny  that  the  Roman  Catholic 
Church  is  the  only  infallible  teacher  or  interpreter  of  the  Bible  ;  but,  on  the  con- 
trary, said  board  allege,  upon  information  and  belief,  that  every  person  has  the 
right  to  read  the  Bible,  and  interpret  it  for  himself;  that  the  claim  of  the  relators 
in  that  regard  is  sectarian ;  smd  that  an  enforcement  thereof  would  be  a  violation 
of  the  Constitution  of  this  State.  The  said  district  board,  upon  information  and 
belief,  further  deny  that  the  reading  of  selections  from  the  King  James  Version  of 
the  Bible,  as  alleged  in  said  alternative  writ,  is  contrary  to  the  rights  of  con- 
science or  in  violation  of  law,  or  that  the  same  is  sectarian  instruction,  or  in  vio- 
lation of  Section  3,  of  Article  10,  of  the  Constitution  of  this  State,  or  of  any 
provision  or  requirement  of  said  Constitution,  or  of  the  statutes  or  the  common 
law  of  this  State ;  and  the  said  board,  upon  information  and  belief,  deny  that  the 
reading  of  such  selections  from  the  Bible  by  some  of  the  teachers  in  said  school, 
in  some  of  the  departments  thereof,  as  the  same  were  in  fact  read,  was  contrary 
to,  or  in  violation  of,  law,  or  that  the  same  was,  or  is,  sectarian  instruction,  or  that 
the  same  was,  or  is,  in  violation  of  Section  3,  of  Article  10,  of  the  Constitution  of 
this  State,  or  that  the  same  was,  or  is,  in  violation  of  any  provision  or  requirement 
of  the  Constitution  or  the  statutes  or  the  common  law  of  this  State. 

<*  The  said  district  board,  further  answering  the  allegations  of  said  amended 
alternative  writ,  admits,  that  they  have  permitted,  and  now  do  permit,  some  of  the 
teachers  in  some  of  the  departments  of  said  school  to  read,  without  comment,  selec- 
tions made  by  such  teachers  from  the  King  James  Version  of  the  Bible ;  and  said 
board,  upon  information  and  belief,  allege  that  they  have  the  lawful  right  to  per> 
mit  such  selections  to  be  made  and  read  by  some  of  said  teachers  in  some  of  the 
departments  of  said  school. 

"  The  said  dbtrict  board,  further  answering  the  allegations  of  said  amended 
alternative  writ,  upon  information  and  belief  allege  that  they  have  no  lawful  right 
or  authority  to  require  the  teachers  in  said  schools  to  discontinue  the  reading  of 
selections  from  the  Bible  in  said  school ;  and  that  therefore  they  ought  not,  and 
cannot,  lawfully  require  said  teachers  to  discontinue  the  reading  of  selections 
from  the  Bible  m  some  of  the  departments  in  said  school. 

"  II,  The  said  district  board  for  a  further  answer  and  return  to  the  allegations 
of  Uie  amended  alternative  writ  issued  by  said  court  in  this  action,  admit  that  the 
petitioners  named  in  said  writ,  with  their  children,  are  members  of  the  Roman 
Catholic  Church,  and  that  they  believe  that  the  translation  of  the  Bible  known  as 
the  *  King' James  Version '  is  incorrect  as  a  translation,  and  incomplete,  by  reason 
of  the  omission  of  a  portion  of  the  books  held  by  the  Roman  Catholic  Church  to 
be  integral  portions  of  the  inspired  canon.  But  the  said  district  board,  upon  in- 
fonnation  and  belief,  allege  that  the  said  Roman  Catholic  Church  do  also  believe 
Vol.  XXXVIII.—19. 
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and  teach  that  the  translation  of  the  Bible  known  as  the  <  Douay  and  Rhcims 
Version,*  and  commonly  called  the  *  Douay  Version,*  is  correct  and  complete; 
that  said  church,  and  the  members  thereof,  constantly  use  said  Douay  Version 
in  the  worship  oondUicted  in  and  by  said  church.  And  said  board,  upon  infor- 
mation and  belief,  allege  that  said  translation  of  said  Bible  known  as  the  'King 
James  Version  *  contains  no  book,  or  part  of  book,  not  contained  in  the  transla- 
tion known  as  the  <  Douay  Version ;  *  that  the  King  James  Version  and  the  Douay 
Version  are  different  translations  of  the  same  Bible ;  that  there  is  no  material  differ- 
ence in  said  translations ;  that,  while  the  selections  from  the  Bible  read  by  the 
teachers  in  the  school  of  said  district  were  read  from  the  King  James  Version, 
the  portions  and  passages  so  read  are  contained  in  the  Douay  Version,  and  were 
not,  and  are  not,  materially  different  from  the  translation  of  Aie  same  portions 
and  passages  of  the  Bible  in  the  Douay  Version,  used  by  said  Roman  Catholic 
Church.  The  said  district  board,  upon  information  and  belief,  further  show  that 
the  following  are  the  only  portions  of  said  Bible  so  selected  by  the  said  teachers 
in  said  school,  and  read  therein,  and  that  the  same  were  read  from  the  King 
James  Version  of  said  Bible.** 

Quotations  from  the  Scriptures  are  inserted  in  the  answer, 
consisting  of  the  ist,  15th,  19th,  23d,  24th,  27th,  37th,  46th, 
looth,  I2ist,  125th  Psalms;  ist,  3d,  13th,  i6th,  and  20th 
verses  of  chapter  15  of  the  Book  of  Proverbs;  the  1 6th,  20th, 
and  22d  chapters  of  Proverbs;  the  2d  chapter  of  Matthew; 
the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th,  loth,  nth,  12th, 
and  13th  verses  of  the  5th  chapter  of  Matthew;  the  ist,  2d, 
3d,  4th,  5th,  6th,  7th.  8th,  9th,  loth,  nth,  12th,  13th,  14th, 
15th,  and  1 6th  verses  of  the  6th  chapter  of  Matthew;  the 
13th  chapter  of  Matthew;  the  ist,  2d,  3d,  4th,  5th,  6th,  7th, 
8th,  9th,  loth,  nth,  12th,  13th,  14th,  15th,  i6th,  17th,  i8th, 
19th,  20th,  2 1st,  22d,  23d,  24th,  25th,  26th,  27th,  and  28th, 
verses  of  the  25th  chapter  of  Matthew ;  the  first  14  verses  of 
the  I  ith  chapter  of  Luke ;  the  first  28  verses  of  the  19th 
chapter  of  Luke;  the  first  5  verses  of  the  21st  chapter  of 
Luke;  the 4th,  5th,  6th,  7th,  and  8th  verses  of  the  14th  chap- 
ter of  Romans;  and  the  13th  chapter  of  ist  Corinthians. 
[These  citations  were  peremptorily  put  aside  by  Lyon,  J.,  in 
his  opinion,  see  page  296  infraJ]  The  answer  then  proceeds 
as  follows : 

**  This  said  district  board,  upon  information  and  belief,  further  allege  that  the 
portions  of  the  Bible  above  set  forth,  and  so  selected  by  said  teachers,  and  read 
in  said  schools,  as  aforesaid,  were  not,  and  are  not,  sectarian ;  that  the  reading  of 
those  portions  of  the  Bible  above  set  forth  was  not,  and  is  not,  sectarian  instruc- 
tion ;  that  the  reading  of  the  portions  of  the  Bible  above  set  forth  was  not,  and  is 
not,  contrary  to  the  rights  of  conscience,  nor  in  violation  of  Section  3  of  Article  lo 
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of -the  Constitntioii,  or  the  statutes,  or  the  common  law  of  this  State ;  and  that 
said  Section  3  of  Article  10  of  the  Constitution  was  not  intended  by  the  people 
of  said  State,  when  said  Constitution  was  adopted,  to  prohibit  the  reading  of  the 
Bible  in  the  schools  of  said  State,  and  does  not  proliibit  the  reading  of  the  Bible 
in  such  schools. 

*<  ni.  The  said  district  board,  for  a  further  answer  and  return  to  the  amended 
alternative  writ  issued  by  said  court  in  this  action,  respectfully  shows  that  prior  to,, 
and  at  the  time  of,  the  filing  of  the  petition  of  the  relators  in  this  action,  said 
school-district  number  eight  was  duly  formed  and  organized  as  a  school-district  un- 
der and  in  pursuance  of  the  laws  of  this  State ;  that  prior  to  the  time  of  the  filing  of 
said  petition  the  said  school-district  owned  and  maintained  a  school-house  in  said  dis- 
trict ;  that  prior  to  the  time  of  filing  such  petition  a  school  with  different  depart- 
ments therein,  was  maintained  and  taught  in  said  school-house  under  the  direction 
of  said  district  board;  and  that  such  school  was  being  maintained  and  taught  in 
sud  school-house  at  the  time  of  the  filing  of  the  petition  of  the  relators  herein. 
The  said  district  board  fiirther  show  that,  prior  to  the  time  of  filing  said  petition, 
the  district  board  of  said  school-district  had  the  right  and  authority  to  determine 
what  school  aiul  text-books  should  be  used  in  the  several  branches  of  study  pur- 
sued in  the  school  of  said  district ;  that,  prior  to  the  filing  of  said  petition,  the  said 
district  board,  in  pursuance  of  their  authority,  decided  and  determined  what 
school  and  text-books  should  b^  used  in  the  school  in  said  district,  and  made  a 
list  of  such  books,  and  adc^ed  the  same  as  the  books  to  be  used  in  said  district, 
in  the  manner  requued  by  law ;  that  such  list  was,  and  is,  as  follows." 

[Here  follows  a  list  of  such  text-books,  one  of  which  is  the 
Bible.]     The  return  then  goes  on  to  its  close  as  follows : 

**  The  said  district  board  further  show  that  the  traztslation  of  the  Bible  selected 
and  included  in  said  list  of  text  and  school  books,  and  adopted  by  said  board, 
was,  and  is,  the  version  thereof  known  as  the  <  King  James  Version,'  and  that  the 
readers  so  selected  and  included  in  said  list,  and  adopted  by  said  board,  contain 
many  selections  from  the  King  James  Version  of  the  Bible.  The  said  district 
board  further  show  that  said  King  James  Version  of  the  Bible  was  so  selected  by 
said  board,  and  included  in  said  list  of  text-books,  and  adopted  by  said  board,  for 
the  purpose  of  being  used  in  the  general  education  of  the  scholars  attending  said 
school,  and  not  for  sectarian  instruction.  The  said  district  board  further  show 
that,  when  a  list  of  text-books  has  been  made  by  it,  it  is  by  the  statutes  of  this 
State  prohibited  from  making  any  changes  in  said  list  for  the  term  of  three  years ; 
that  it  cannot  make  any  change  in  said  list  until  after  the  expiration  of  three  years, 
without  the  consent  of  the  State  Superintendent ;  and  that  thf  ee  years  have  not 
elapsed  since  said  list  of  text-books  was  so  made  by  said  district  board.  The 
said  district  board,  upon  information  and  belief,  further  show  that  prior  to  the 
time  of  reading  of  the  Bible  in  the  school  of  said  district,  and  prior  to  the  adop- 
tion of  said  list  of  text-books  by  said  district  board,  as  aforesaid,  the  Superinten- 
dent of  Public  Instruction  in  said  State  of  Wisconsin  recommended  for  adoption 
and  use  in  the  schools  of  said  Slate  a  list  of  text-books;  that  in  such  list  of  text- 
books so  recommended  by  said  State  Superintendent,  and  as  a  part  thereof,  is  the 
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King  James  translation  of  the  Bible ;  and  that  such  recommendation  has  not 
been  in  any  way  revoked  or  withdrawn,  but  still  remains  in  full  force. 

<<  The  said  district  board,  for  a  further  return  and  answer  to  the  amended  alter- 
native writ  issued  in  this  actiob,  allege  that  said  school -district  was,  long  prior  to 
the  reading  of  the  Bible  as  mentioned  in  the  petition  of  the  relators,  duly  formed 
and  organized  as  a  school-district  under  and  in  pursuance  of  the  statutes  of  this 
State ;  that  the  members  of  said  district  board  were  duly  elected  and  qualified  as 
required  by  law ;  that,  as  members  of  such  board,  they  entered  upon  the  dis- 
charge of  their  duties,  and  the  performance  of  the  trusts  reposed  in  them,  as  mem- 
bers of  such  board ;  that  the  school  in  said  district  is  established  and  maintained 
for  the  benefit  and  advantage  of  all  of  the  children  residing  in  said  district  be- 
tween the  ages  of  four  and  twenty  years ;  that  there  are  residing  in  said  school- 
<listrict,  in  addition  to  the  children  named  in  the  petition  of  the  relators,  about 
five  hundred  children,  a  small  proportion  of  whom  are  children  of  Catholic  par. 
ents,  or  members  of  the  Roman  Catholic  Church,  but  nearly  all  of  whom  are 
children  of  Protestant  parents ;  that  such  school  is  established  and  maintained  for 
the  purpose  of  giving  and  securing  to  all  of  the  children  within  the  ages  afore- 
said, residing  in  said  district,  as  complete  an  education  as  the  educational  facili- 
ties of  said  district  will  permit ;  that  it  is  the  duty  of  said  district  board  to  so  maintain 
conduct,  and  control  said  school  that  every  child  within  the  ages  aforesaid,  resid- 
ing in  said  district,  shall  have  the  advantage  of  every  educational  facility  that  may  be 
afforded  by  said  school;  that  the  Bible  is  an  important  text-book  in  said  school; 
that  there  is  no  book  known  to  said  board  that  can  be  used  as  a  text-book  in  said 
school  which  will  take  the  place  of  the  Bible  in  said  school ;  that  the  reading  of 
the  Bible  to  the  children  attending  said  school  at  suitable  and  proper  times  is  an 
imp«)rtant  part  in  the  education  of  the  children  attending  said  school ;  that  the 
parents  of  the  children  in  said  district,  with  the  exception  of  the  petitioners  and 
a  very  few  others,  desire  that  the  King  James  translation  of  the  Bible  be  used  as 
a  text-book  in  said  school ;  that  the  reading  of  the  Bible  in  said  school  b  not  in 
any  way  sectarian  instruction  in  said  school,  and  is  not  in  any  way  prohibited  by 
the  Constitution  or  the  laws  of  this  State. 

"  And  the  said  board,  upon  information  and  belief,  further  allege  that  it  is  the 
duty  of  said  board  to  require  said  Bible  to  be  used  in  said  schools  as  a 
text-book  at  suitable  and  proper  times,  when  the  use  thereof  will  aid  in  the  edu- 
cation of  the  children  attending  said  school ;  and  that  said  board  has  no  right  to 
prohibit,  and  should  not  attempt  to  prohibit  the  use  of  the  Bible  in  said  school  at 
proper  and  suitable  times,  when  such  use  will  aid  in  making  more  complete  the 
education  of  the  children  attending  said  school.  And  said  board  submits  that  for 
the  reasons  above  set  forth  they  ought  not  to  discontinue  the  use  of  the  Bible  in 
the  school  of  said  district,  and  that  they  have  no  right  nor  authority  to  discontinue 
such  use  of  the  Bible  in  said  school. 

"  Wherefore  said  board  pray  the  judgment  of  this  Court  denying  the  prayer  of 
the  petition  of  the  relators,  and  that  said  board  recover  their  costs  and  disburse- 
ments in  this  action." 

The  petitioners  interposed  a  general  demurrer  to  such  ans- 
wer and  return,  and  the  same  was  overruled  by  the  Court,  and 
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the  petitioners  appeal  to  this  Court  from  the  order  overruling 
such  demurrer. 

Winans  &  Hyzer^  J,  H,M,  Wigman  and  H,  J,  Desmond^  for 
appellants. 

A.  A,  Jackson  and/.  P,  Tawne,  for  respondent. 

Lyon,  J.,  March  i8, 1890  (after  stating  the  facts  as  above). 
The  petitioners  are  residents  and  tax-payers  of  the  city  of 
Edgerton,  and  their  children  are  pupils  in  the  public  schools 
of  that  city.  They  allege  in  their  petition  that  certain  of  the 
teachers,  employed  by  the  district  board  having  charge  of  such 
schools,  read  daily  to  the  pupils  therein,  during  school  hours, 
certain  portions  of  King  James'  Version  of  the  Bible,  selected 
by  the  teachers ;  and  that  the  petitioners  have  requested  the 
district  board  to  require  the  teachers  to  discontinue  such  prac- 
tice, but  the  board  refuses  to  do  so.  The  petitioners  further 
allege  that  such  practice  is  a  violation  of  certain  provisions  of 
the  Constitution  of  this  State,  hereinafter  more  particularly 
mentioned,  and  pray  that  a  writ  of  mandamus  may  issue  from 
the  Circuit  Court  to  the  school  board,  commanding  such  board 
to  cause  the  teachers  to  discontinue  the  practice  and  exercises 
complained  of  Upon  the  filing  of  such  petition  in  the  Circuit 
Court,  the  usual  alternative  writ  of  mandamus  was  issued,  and 
served  upon  the  school  board.  The  board  made  return  to 
such  writ  by  filing  an  answer  to  the  petition,  admitting  the  ex- 
istence of  the  practice  complained  of,  and  the  refusal  of  the 
board  to  cause  it  to  be  discontinued,  denying  the  authority  of  the 
board  to  interfere  with  the  practice,  and  alleging  that  the  prac- 
practice  is  legal  and  proper,  and  that  the  Bible  is  a  duly  authori- 
zed and  selected  text-book  for  use  in  said  schools.  Further  state- 
ment  of  the  contents  of  the  petition  and  answer  is  hereinafter 
made.  The  petitioners  demurred  to  the  answer  of  the  school 
board,  alleging,  as  ground  of  demurrer,  that  the  answer  fails  to 
state  facts  showing  that  a  peremptory  writ  of  mandamus  as 
prayed  should  not  issue.  The  Circuit  Court  overruled  the  de- 
murrer, and  the  petitioners  appeal  to  this  Court  from  the  order 
in  that  behalf 

The  questions  which  must  be  adjudicated  on  this  appeal  have 
been  argued  by  the  respective  counsel  with  great  ability,  and 
with  all  the  earnestness  of  intense  personal  conviction.    The 
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arguments  and  the  opinion  of  the  learned  circuit  judge,  over- 
ruhng  the  demurrer  to  the  answer  of  the  respondent,  show 
great  learning  and  historical  research,  and  have  been  valuable 
to  us  in  our  deliberations  upon  the  case. 

The  constitutional  objection  urged  by  the  petitioners  to  the 
reading  of  the  Bible  in  the  district  schools  are  that  (i)  it  vio- 
lates the  rights  of  conscience ;  (2)  it  compels  them  to  aid  in 
the  support  of  a  place  of  worship  against  their  consent, 
(Const.  Art  i,  §  18);  (3)  it  is  sectarian  instruction  (Id.  art  ID, 
§  3).  The  opinion  will  be  confined  quite  closely  to  a  discussion 
of  the  question  whether  the  adoption  of  the  Protestant,  or 
King  James  Version  of  the  Bible,  or  any  Version  thereof,  in 
the  public  schools  in  the  city  of  Edgerton,  as  a  text  book,  and 
the  reading  of  selections  therefrom  in  those  schools  at  the 
times  and  in  the  manner  stated  in  the  answer,  is  sectarian  in- 
struction, within  the  meaning  of  that  term  as  used  in  section  3, 
art.  ID,  of  the  Constitution,  which  ordains  that  no  sectarian  in- 
struction shall  be  allowed  in  the  district  schools  of  this  State. 

I.  Some  questions  as  to  the  effect  of  the  demurrer  upon 
certain  allegations  in  the  answer  of  the  respondent  to  the  peti- 
tion for  a  writ  of  mandamus  will  first  be  considered.  It  is  a 
familiar  rule  that  a  demurrer  to  any  pleading  reaches  back 
through  the  whole  record,  and  seizes  hold  of  the  first  defec- 
tive pleading.  In  this  case  the  petition  for  a  writ  of  manda- 
mus, and  the  answer  of  the  school  board  thereto,  constitute 
the  pleadings.  Hence,  if  the  petition  is  insufficient,  judgment 
on  the  demurrer  to  tlie  answer  should  go  for  the  respondent, 
although  the  answer  may  also  be  insufficient.  This  rule  is  in- 
voked by  the  learned  counsel  for  the  respondent.  It  best  com- 
ports with  the  gravity  and  importance  of  the  case  to  fully  con- 
sider and  determine  it  upon  the  merits,  to  the  end  that  the  con- 
troversy which  has  grown  out  of  the  practice  complained  of 
be  put  at  rest  in  this  State.  Hence  no  narrow  or  technical  con- 
struction of  the  pleadings  should  prevail  which  will  defeat  or 
postpone  a  final  adjustment  of  the  controversy.  The  petition- 
ers are  members  of  the  Roman  Catholic  Church,  and  believers 
in  its  doctrines.  Hence  it  is  quite  natural  that  most  of  the 
averments  in  their  petition  should  be  made,  as  they  in  fact  are, 
from  the  stand-point  of  such  doctrines.     But  should  it  be  held 
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tiiat  members  of  that  church  have  no  valid  grounds,  as  such, 
for  their  objections  to  the  reading  of  the  Bible  in  the  district 
schools,  still  the  petition  contains  general  averments  sufficiently- 
broad  to  cover  any  valid  objection  to  such  reading  which  might 
be  made  by  any  citizen  of  the  State  aggrieved  by  the  action  of 
the  school  board  These  averments  are  "that the  residents  of 
said  city  of  Edgerton,  who  are  taxed  for  the  support  of  said 
schools,  are  equally  entitled  to  the  benefits  thereof,  by  having 
their  children  instructed  therein  according  to  law ;"  and  that 
such  reading  of  the  Bible  "  is  contrary  to  the  rights  of  con- 
science, and  wholly  contrary  to  and  in  violation  of  the  law ; 
and  that  your  petitioners  believe  such  exercises  as  above  set 
forth,  and  each  and  all  of  them,  are  sectarian  instruction,  and 
in  violation  of  section  3,  art.  lo,  of  the  Constitution  of  the 
State  of  Wisconsin.*'  The  answer  contains  several  averments 
which  counsel  claim  are  admitted  by  the  demurrer,  but  which 
are  mere  legal  conclusions  from  &cts  stated  therein ;  such  as,that 
the  reading  of  the  Bible  in  schools  is  not  sectarian  instruction, 
or  that  the  school  board  have  lawful  right  to  permit,  and  none 
to  prevent,  such  reading  of  the  same.  Averments  of  this 
kind,  or  of  &cts  not  well  pleaded,  are  not  admitted  by  a  gen- 
eral demurrer,  to  the  pleading.  (5  Amer.  &  Eng.  Cyclop.  Law, 
551,  and  cases  cited  in  note  6.) 

It  is  averred  in  the  return  that  there  is  no  material  difference 
between  the  King  James  Version  of  the  Bible,  used  in  the 
Edgerton  schools,  and  the  Douay  Version,  which  is  the  only 
one  recognized  by  the  Catholic  Church  as  correct  and  com- 
plete. It  is  universally  known  that  there  are  differences  be- 
tween these  two  versions  in  many  particulars,  which  the  re- 
spective sects  regard  as  material.  Hence  the  averment  is 
agrainst  common  knowledge,  and  therefore  not  well  pleaded. 
Our  conclusion  is,  that  if  such  reading  of  the  Bible  is  sectarian 
instruction,  or  if  it  violates  any  other  Constitutional  right  of 
any  citizen  or  sect,  the  petition  is  sufficient. 

II.  In  considering  whether  such  reading  of  the  Bible  is 
sectarian  instruction,  the  book  will  be  regarded  as  a  whole ; 
because  the  whole  Bible,  without  exception,  has  been  desig- 
nated as  a  text-book  for  use  in  the  Edgerton  schools,  and  the 
claim  of  the  school  board  is  substantially  (although  perhaps 
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not  in  terms)  that  the  whole  contents  thereof  may  lawfully  be 
so  read  therein,  if  the  teachers  so  elect.  This  being  so,  it  is 
quite  immaterial  if  the  portions  thereof  set  out  in  the  return  as 
the  only  portions  thus  far  read  are  not  sectarian.  Yet  it  should 
be  observed  that  some  of  the  portions  so  read  seem  to  incul- 
cate the  doctrines  of  the  divinity  of  Jesus  Christ,  and  the  pun- 
ishment of  the  wicked  after  death,  which  doctrines  are  not  ac- 
cepted by  some  religious  sects. 

III.  The  courts  will  take  judicial  notice  of  the  contents  of 
the  Bible,  that  the  religious  world  is  divided  into  num- 
erous sects,  and  the  general  doctrines  maintained  by  each 
sect;  for  these  things  pertain  to  general  history,  and  may 
fairly  be  presumed  to  be  subjects  of  common  knowledge,  (i 
Greenl.  Ev.  §§5,6,  and  notes.)  Thus  they  will  take  cognizance,, 
without  averment,  of  the  facts  that  there  are  numerous  reli- 
gious  sects  called  "  Christians,"  respectively  maintaining  differ- 
ent and  conflicting  doctrines;  that  some  of  these  believe  the 
doctrine  of  predestination,  while  others  do  not ;  some  the  doc- 
trine of  eternal  punishment  of  the  wicked,  while  others  re- 
pudiate it ;  some  the  doctriiles  of  the  apostolic  succession,  and 
the  authority  of  the  priesthood,  while  others  reject  both ; 
some  that  the  holy  scriptures  are  the  only  sufficient  rule  of 
faith  and  practice,  while  others  believe  that  the  only  safe  guide 
to  human  thought,  opinion,  and  action  is  the  illuminating 
power  of  the  divine  spirit  upon  the  humble  and  devout  heart  j 
some  in  the  necessity  and  efficacy  of  the  sacraments  of  the 
church,  while  others  reject  them*  entirely ;  and  some  in  the 
literal  truth  of  the  scriptures,  while  others  believe  them  to  be 
allegorical,  teaching  spiritual  truth  alone  or  chiefly.  The 
courts  will  also  take  cognizance  of  numerous  other  conflicts  of 
doctrine  between  the  sects ;  also  that  there  are  religious  sects 
which  reject  the  doctrine  of  the  divinity  of  Christ,  among 
which  is  the  Hebrew,  or  Jewish,  sect,  which  denies  the  in- 
spiration and  authority  of  the  New  Testament ;  and  further, 
that  the  sect  known  as  the  "  Latter  Day  Saints,"  or  "  Mor- 
mons," while  accepting  the  Bible,  is  reputed  to  believe  the 
Book  of  Mormon,  and  the  deliverances  of  its  own  alleged 
prophets,  to  be  of  equal  authority  therewith.  Many,  it  not 
most,  of   the  above  sects  include  within  their  membership 
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citizens  of  Wisconsin.  A  great  majority,  if  not  all,  of  them 
base  their  peculiar  doctrines  upon  various  passages  of  script- 
ure, which  may  reasonably  be  understood  as  supporting  the 
same.  It  should  here  be  said  that  the  term  "  religious  sect "  is 
understood  as  applying  to  people  believing  in  the  same  religious 
doctrines,  who  are  more  or  less  closely  associated  or  organized 
to  advance  such  doctrines,  and  increase  the  number  of  believ- 
ers therein.  The  doctrines  of  one  of  these  sects  which  are  not 
common  to  all  others  are  sectarian ;  and  the  term  **  sectarian  " 
is,  we  think,  used  in  that  sense  in  the  Constitution. 

IV.  Counsel  for  the  school  board  maintain,  in  their  argu- 
ment, that  the  Christian  religion  is  part  of  the  common  law  of 
England ;  that  the  same  was  brought  to  this  country  by  the 
colonists,  and,  by  virtue  of  the  various  colonial  charters,  was 
embodied  in  the  fundamental  laws  of  the  colonies;  that  this 
religious  element  or  principle  was  incorporated  in  the  various 
State  Constitutions,  and  in  the  ordinance  of  1787.  for  the  gov- 
ernment of  the  North- West  Territory,  by  virtue  of  which  or- 
dinance it  became  the  fundamental  law  of  the  territory  of 
Wisconsin.  Numerous  quotations  are  given  by  him  from  the 
above  documents,  from  the  utterances  of  congress  and  leg- 
islatures, and  from  the  writings  of  our  early  statesmen,  to 
prove  these  propositions.  That  the  learned  counsel  have 
fairly  demonstrated  their  accuracy  is  freely  conceded.  More 
than  that,  counsel  have  proved  that  many,  probably  most,  of 
those  charters,  and  some  of  the  State  Constitutions,  not  only 
ordained  and  enforced  some  of  the  principles  of  the  Christian 
religion,  but  sectarian  doctrines  as  well.  They  have  also  at- 
tempted, at  considerable  length,  to  show  that  the  Church  of 
Rome  is  hostile  to  our  common-school  system.  This  Court 
neither  affirms  nor  denies  the  accuracy  of  this  position. 
Moreover,  counsel  on  both  sides  have  argued,  to  some  extent, 
as  to  whether  certain  religious  dogmas  are  true  or  false.  None 
of  these  matters  are  material  or  pertinent  to  the  questions  to 
be  determined  on  this  appeal.  This  case  must  be  decided 
under  the  Constitution  and  laws  of  this  State  now  in  force ; 
and  it  is  entirely  immaterial  to  the  decision  thereof  whether 
the  interference  of  the  courts  to  compel  a  faithful  execution 
of  the  law  by  school  boards  is  invoked  by  those  who  are 
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hostile  or  friendly  to  our  common-school  system.  The  ques- 
tion is,  what  is  the  law  of  the  case  ?  not,  what  opinions  are 
entertained  by  those  who  demand  its  enforcement  ?  It  is  scarce- 
ly necessary  to  add  that  we  have  no  concern  with  the  truth  or 
error  of  the  doctrines  of  any  sect  We  are  only  concerned  to 
know  whether  instruction  in  sectarian  doctrines,  has  been,  or, 
under  existing  regulations  is  liable  to  be,  given  in  the  district 
schools  of  the  State,  and  especially  in  the  public  schools  of  the 
city  of  Edgerton. 

V.  We  come  now  to  the  more  direct  consideration  of  the 
merits  of  the  controversy.  The  term  "  sectarian  instruction," 
in  the  Constitution,  manifestly  refers  exclusively  to  instruction 
in  religious  doctrines,  and  the  prohibition  is  only  aimed  at  such 
instruction  as  is  sectarian ;  that  is  to  say,  instruction  in  religious 
doctrines  which  are  believed  by  some  religious  sects,  and 
rejected  by  others.  Hence,  to  teach  the  existence  of  a  supreme 
being,  of  indefinite  wisdom,  power,  and  goodness,  and  that  it 
is  the  highest  duty  of  all  men  to  adore,  obey,  and  love  Him, 
is  not  sectarian,  because  all  religious  sects  so  believe  and 
teach.  The  instruction  becomes  sectarian  when  it  goes  further, 
and  inculcates  doctrine  or  dogma,  concerning  which  the  relig- 
ious sects  are  in  conflict.  This  we  understand  to  be  the  mean- 
ing of  the  Constitutional  prohibition. 

That  the  reading  from  the  Bible  in  the  schools,  although  un- 
accompanied by  any  comment  on  the  part  of  the  teacher,  is 
"  instruction,"  seems  to  us  too  clear  for  argument  Some  of 
the  most  valuable  instruction  a  person  can  receive  may  be  de- 
rived from  reading  alone,  without  any  extrinsic  aid  by  way  of 
comment  or  exposition.  The  question,  therefore,  seems  to 
narrow  down  to  this :  Is  the  reading  of  the  Bible  in  the  schools 
— not  merely  selected  passages  therefrom,  but  the  whole  of 
it — sectarian  instruction  of  the  pupils  ?  In  view  of  the  fact 
already  mentioned,  that  the  Bible  contains  numerous  doctrinal 
passages,  upon  some  of  which  the  peculiar  creed  of  almost 
every  religious  sect  is  based,  and  that  such  passages  may  reas- 
onably be  understood  to  inculcate  the  doctrines  predicated 
upon  them,  an  affirmative  answer  to  the  question  seems  un- 
avoidable. Any  pupil  of  ordinary  intelligence  who  listens  to 
the  reading  of  the  doctrinal  portions  of  the  Bible  will  be  more 
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or  less  instructed  thereby  in  the  doctrines  of  the  divinity  of 
Jesus  Christ,  the  eternal  punishment  of  the  wicked,  the 
authority  of  the  priesthood,  the  binding  force  and  efficacy  of 
the  sacraments,  and  many  other  conflicting  sectarian  doc- 
trines. A  most  forcible  demonstration  of  the  accuracy  of  this 
statement  is  found  in  certain  reports  of  the  American  Bible 
Society  of  its  work  in  Catholic  countries  (referred  to  in  one 
of  the  arguments),  in  which  instances  are  given  of  the  con- 
version of  several  persons  from  "  Romanism  '*  through  the 
reading  of  the  scriptures  alone ;  that  is  to  say,  the  reading  of 
the  Protestant  or  King  James  Version  of  the  Bible  converted 
Catholics  to  Protestants  without  the  aid  of  comment  or  ex- 
position. In  those  cases  the  reading  of  the  Bible  certainly  was 
sectarian  instruction.  We  do  not  know  how  to  frame  an  argu- 
ment in  support  of  the  proposition  that  the  reading  thereof  in 
the  district  schools  is  not  also  sectarian  instruction. 

It  should  be  observed,  in  this  connection,  that  the  above 
views  do  not,  as  counsel  seemed  to  think  they  may,  banish  from 
the  district  schools  such  text-books  as  are  founded  upon  the 
fundamental  teachings  of  the  Bible,  or  which  contain  extracts 
therefrom.  Such  teachings  and  extracts  pervade  and  orna- 
ment our  secular  literature,  and  are  important  elements  in  its 
value  and  usefulness.  Such  text-books  are  in  the  schools  for 
secular  instruction,  and  rightly  so ;  and  the  Constitutional  pro- 
hibition of  sectarian  instruction  does  not  include  them,  even 
though  they  may  contain  passages  from  which  some  inferences 
of  sectarian  doctrine  might  possibly  be  drawn.  Furthermore, 
there  is  much  in  the  Bible  which  cannot  justly  be  character- 
ized as  sectarian.  There  can  be  no  valid  objection  to  the  use 
of  such  matter  in  the  secular  instruction  of  the  pupils.  Much 
of  it  has  great  historical  and  literary  value,  which  may  be  thus 
utilized  without  violating  the  Constitutional  prohibition.  It  may 
also  be  used  to  inculcate  good  morals, — ^that  is,  our  duties  to 
each  other, — which  may  and  ought  to  be  inculated  by  the 
district  schools.  No  more  complete  code  of  morals  exists  than 
is  contained  in  the  New  Testament,  which  reaffirms  and  em- 
phasizes the  moral  obligations  laid  down  in  the  ten  command- 
ments. Concerning  the  fundamental  principles  of  moral 
ethics,  the  religious  sects  do  not  disagree. 
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VI.  It  is  urged  on  behalf  of  the  school  board  that  the  Con- 
stitution must  be  interpreted  in  the  light  of  the  surrounding 
circumstances  existing  when  it  was  framed  and  adopted, 
and  that  contemporaneous  exposition  thereof  is  of  great 
authority.  Cases  in  this  Court  and  elsewhere  are  cited  to  these 
propositions.  Undoubtedly,  they  are  correct  rules  of  interpre- 
tation, applicable  alike  to  constitutions,  statutes  and  all  written 
instruments,  where  the  language  employed  is  of  uncertain  im- 
port ;  but,  if  the  words  of  the  instrument  are  unambiguous, 
there  is  no  room  for  construction  outside  the  words  them- 
selves, and  the  above  rules  cease  to  be  controlling  or  import- 
ant. It  is  proper,  however,  to  consider  the  constitutional  pro- 
hibition in  the  light  of  such  rules  of  interpretation.  On  the 
subject  of  contemporaneous  exposition,  counsel  refers  us  to  the 
uniform  action  of  the  department  of  public  instruction  in 
this  State,  from  1858  to  the  present  time,  recommending 
the  Bible  as  a  text-book  in  the  district  schools,  as  evi- 
dence that  the  Constitutional  provision  under  consideration 
was  not  understood  by  the  framers  of  that  instrument,  or 
the  people  who  adopted  it,  as  excluding  from  such  schools 
the  reading  of  the  Bible.  The  action  of  the  department  upon 
the  subject,  showing,  as  it  does,  the  opinions  of  the  eminent 
scholars  and  teachers  who  have  presided  over  it  for  a  long 
series  of  years,  is  entitled  to  great  weight,  and  on  a  doubtful 
question  of  construction  would  doubtless  be  held  controlling. 
But  we  do  not  think  the  true  interpretation  of  the  Constitu- 
tional provision  under  consideration  is  doubtful  or  uncertain, 
or  that  any  extraneous  aid  is  required  in  order  to  interpret  it 
correctly;  hence  our  judgment  cannot  properly  be  controlled 
by  the  action  of  the  department  of  public  instruction,  or  the 
opinions  of  its  learned  chiefs.  The  fact  probably  is  that  the 
practice  of  Bible  reading  in  the  district  schools  was  not  ser- 
iously challenged  at  the  outset,  and  not  subjected  to  close 
legal  scrutiny  until  the  policy  of  the  department  had  become 
fixed.  It  was  but  natural  that  such  policy  should,  to  some 
extent  at  least,  be  thereafter  adhered  to.  It  is  further  said  that 
the  practice  of  reading  the  Bible  in  the  district  schools  pre- 
vailed generally  after  the  adoption  of  the  Constitution.  This 
is  claimed  to  be  a  most  persuasive  fact,  showing  that  it  was 
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not  the  intention  of  the  framers  of  the  Constitution,  and  the 
people,  to  prohibit  the  practice.  We  do  not  know  how  the 
fact  was,  but  we  must  be  permitted  to  doubt  whether  the  prac- 
tice was  ever  a  general  one  in  the  district  schools  of  the  State. 
We  are  quite  confident  that  it  is  not  so  at  the  present  time.  It 
was  said  in  the  argument,  and  not  denied,  that  the  practice 
does  not  prevail  in  the  public  schools  in  any  of  the  larger 
cities  of  the  State.  But,  were  the  fact  otherwise,  for  the  rea- 
sons above  stated,  it  would  not  be  controlling. 

It  may  not  be  uninstructive  to  consider  somewhat  dertain 
other  circumstances,  existing  when  the  Constitution  was 
adopted,  which  may  fairly  be  presumed  to  have  influenced  the 
inserting  therein  of  the  provision  against  "  sectarian  instruc- 
tion "  in  the  district  schools.  The  early  settlers  of  Wisconsin 
came  chiefly  from  New  England  and  the  middle  States.  They 
represented  the  best  religious,  intellectual,  and  moral  culture, 
and  the  business  enterprise  and  sagacity,  of  the  people  of  the 
States  from  whence  they  came.  They  found  here  a  territory 
possessing  all  the  elements  essential  to  the  development  of  a 
great  State.  They  were  intensely  desirous  that  the  future 
State  should  be  settled  and  developed  as  rapidly  as  possible. 
They  chose  from  their  number  wise,  sagacious,  Christian  men, 
imbued  with  the  sentiments  common  to  all,  to  frame  their 
Constitution.  The  Convention  assembled  at  a  time  when  Im- 
migration had  become  very  large,  and  was  constantly  increas- 
ing. The  immigrants  came  from  nearly  all  the  countries  of 
Europe,  but  most  largely  from  Germany  and  Ireland.  As  a 
class,  they  were  industrious,  intelligent,  honest,  and  thrifty; 
just  the  material  for  the  development  of  a  new  state.  Be- 
sides, they  brought  with  them,  collectively,  much  wealth. 
They  were  also  religious  and  sectarian.  Among  them  were 
Catholics,  Jews,  and  adherents  of  many  Protestant  sects. 
These  immigrants  were  cordially  welcomed,  and  it  is  manifest 
the  convention  framed  the  Constitution  with  reference  to  at- 
tracting them  to  Wisconsin.  Many,  perhaps  most,  of  these 
immigrants  came  from  countries  in  which  a  State  religion  was 
maintained  and  enforced,  while  some  of  them  were  non-con- 
formists, and  had  suffered  under  the  disabilities  resulting  from 
their  rejection  of  the  established  religion.     What  more  tempt- 
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ing  inducement  to  cast  their  lot  with  us  could  have  been  held 
out  to  them  than  the  assurance  that,  in  addition  to  the  guaran- 
tees of  the  right  of  conscience  and  of  worship  in  their  own  way, 
the  free  district  schools  in  which  their  children  were  to  be,  or 
might  be  educated,  were  absolute  common  ground,  where 
the  pupils  were  equal,  and  where  sectarian  instruction,  and 
with  it  sectarian  intolerance,  under  which  they  had  smarted  in 
the  old  country,  could  never  enter  ?  Such  were  the  circum- 
stances surrounding  the  convention  which  framed  the  Consti- 
tution; In  the  light  of  them,  and  with  a  lively  appreciation 
by  its  members  of  the  horrors  of  sectarian  intolerance,  and 
the  priceless  value  of  perfect  religious  and  sectarian  freedom 
and  equality,  is  it  unreasonable  to  say  that  sectarian  .instruct- 
ion was  thus  excluded,  to  the  end  that  the  child  of  the  Jew  or 
Catholic,  or  Unitarian,  or  Universalist,  or  Quaker,  should  not 
be  compelled  to  listen  to  the  stated  reading  of  passages  of 
scripture  which  are  accepted  by  others  as  giving  the  lie  to  the 
religious  feith  and  belief  of  their  parents  and  themselves  ? 

It  is  argued  that  the  reading  of  the  Bible  in  the  district 
schools  is  not  included  in  the  Constitutional  prohibition  of 
sectarian  instruction  therein,  because  the  Bible  is  not  specific- 
ally mentioned  in  the  Constitution.  It  is  said  that,  if  it  was 
intended  that  such  reading  was  to  be  excluded,  it  would  have 
been  so  provided  in  direct  terms.  The  argument  may  be 
plausible,  but  is  believed  to  be  unsound.  Constitutions  deal 
with  general  principles  and  policies,  and  do  not  usually  de- 
scend to  a  specification  of  particulars.  Such  is  the  character 
of  the  provision  in  question.  In  general  terms,  it  excludes 
sectarian  instruction,  and  the  exclusion  includes  all  forms  of 
such  instruction.  Its  force  would  or  might  have  been  weakened 
had  the  attempt  been  made  to  specify  therein  all  the  methods 
by  which  such  instruction  may  be  imparted.  We  have  a 
statute  upon  this  general  subject  which  must  not  be  overlooked. 
Section  3,  c.  251,  Laws  1883,  amending  Section  514,  Rev. 
St,  provides  that  in  cities  "  no  text-books  shall  be  permitted 
in  any  free  public  schools  which  will  have  a  tendency  to  incul- 
cate sectarian  ideas."  Of  course,  this  applies  to  the  pub- 
lic schools  of  the  city  of  Edgerton.  This  statute  certainly 
emphasizes  the  Constitutional  prohibition,  although  it  may  not 
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extend  its  scope.  It  is,  in  effect,  a  legislative  declaration  that 
the  use  of  text-books  which  have  "  a  tendency  to  inculcate 
sectarian  ideas  "  is  sectarian  instruction,  prohibited  by  the 
Constitution.  For  the  reasons  above  stated,  we  cannot  doubt 
that  the  use  of  the  Bible  as  a  text-book  in  the  public  schools, 
and  the  stated  reading  thereof  in  such  schools,  without  re- 
striction, "  has  a  tendency  to  inculcate  sectarian  ideas,"  and  is 
sectarian  instruction,  within  the  meaning  and  intention  of  the 
Constitution  and  the  statute. 

VII.  The  answer  of  the  respondent  states  that  the  relators' 
children  are  not  compelled  to  remain  in  the  school-room 
while  the  Bible  is  being  read,  but  are  at  liberty  to  withdraw 
therefrom  during  the  reading  of  the  same.  For  this  reason 
it  is  claimed  that  the  relators  have  no  good  cause  for  com- 
plaint, even  though  such  reading  be  sectarian  instruction.  We 
cannot  give  our  sanction  to  this  position.  When,  as  in  this 
case,  a  small  minority  of  the  pupils  in  the  public  school  is  ex- 
cluded, for  any  cause,  from  a  stated  school  exercise,  particu- 
larly when  such  cause  is  apparent  hostilit}'  to  the  Bible,  which 
a  majority  of  the  pupils  have  been  taught  to  revere,  from  that 
moment  the  excluded  pupil  loses  caste  with  his  fellows,  and  is 
liable  to  be  regarded  with  aversion,  and  subjected  to  reproach 
and  insult  But  it  is  a  sufficient  refutation  of  the  argument 
that  the  practice  in  question  tends  to  destroy  the  equality  of 
the  pupils  which  the  Constitution  seeks  to  establish  and  pro- 
tect, and  puts  a  portion  of  them  to  serious  disadvantage  in 
many  ways  with  respect  to  the  others. 

VIII.  The  foregoing  views  render  unnecessary  any  ex- 
tended discussion  of  the  question  whether  such  reading  of 
the  Bible  is  or  may  be  a  violation  of  the  rights  of  conscience, 
guaranteed  by  Section  i8  of  the  Bill  of  Rights.  (Article  i. 
Const.)  There  has  been  considerable  discussion  concerning 
the  limitations  of  that  right.  That  there  are  limitations  thereto 
must  be  conceded.  For  example,  a  Mormon  may  believe  that 
the  practice  of  polygamy  is  a  religious  duty ;  yet  no  court 
would  regard  his  conscience  in  that  behalf  for  a  moment, 
should  he  put  his  belief  into  practice.  The  petition  alleges 
that,  in  addition  to  their  objections  to  the  King  James  Ver- 
sion, the  relators  have  conscientious  scruples  against  the  read- 
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ing  of  any  version  of  the  Bible  to  their  children,  either  in  the 
district  schools  or  elsewhere,  without  authoritative  note,  com- 
ment, or  exposition,  because  the  practice  may  lead  their  chil- 
dren to  adopt  dangerous  errors,  and  irreligious  faith,  practice, 
and  worship.  When  we  remember  that  wise  and  good  men 
have  struggled  and  agonized  through  the  centuries  to  find  the 
correct  interpretation  of  the  Scriptures,  employing  to  that  end 
all  the  resources  of  great  intellectual  power,  profound  scholar- 
ship, and  exalted  spiritual  attainment,  and  yet  with  such  widely 
divergent  results ;  and,  further,  that  the  relators  conscientiously 
believe  that  their  church  furnishes  them  means,  and  the  only 
means  of  correct  and  infallible  interpretation — ^we  can  scarcely 
say  their  conscientious  scruples  against  the  reading  of  any  ver- 
•  sion  of  the  Bible  to  their  children,  unaccompanied  by  such  inter- 
pretation, are  entitled  to  no  consideration.  But,  however  this 
may  be,  it  may  safely  be  said,  and  nothing  further  need  be 
said  upon  the  subject,  than  that  when  a  man's  conscience  coin- 
cides with  the  law,  and  he  obeys  its  dictates,  he  will  be 
protected. 

IX.  Whether  the  reading  of  the  Bible  in  the  public  schools 
is  religious  worship,  and  whether  it  constitutes  the  school- 
house,  for  the  time  being,  a  place  of  worship,  and,  if  so> 
whether  such  reading  during  school  hours,  as  a  school  exer- 
cise, against  the  consent  of  a  tax-payer,  compels  him  to  sup- 
port a  place  of  worship,  within  the  meaning  of  Section  18  of 
the  Bill  of  Rights,  are  questions  which  will  not  be  here  dis- 
cussed. These  questions  are  considered  in  an  opinion  by  Mr. 
Justice  Cassoday  filed  herewith. 

X.  A  number  of  cases  in  different  States,  supposed  to  have 
a  bearing  upon  the  main  question  here  considered  and  deter- 
mined, have  been  cited,  and  quotations  made  therefrom  at 
considerable  length  by  the  respective  counsel,  and  by  the  Cir- 
cuit Judge  in  his  elaborate  opinion  overruling  the  demurrer 
to  the  answer.  None  of  the  States  in  which  those  decisions  were 
made  seem  to  have  in  their  Constitutions  a  direct  prohibition 
of  sectarian  instruction  in  the  public  schools.  It  is  believed 
that  this  State  was  the  first  which  expressly  embodied  the 
prohibition  in  its  fundamental  law,  and  we  are  not  aware  of 
any  direct  adjudication  of  the  question  under  consideration 
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by  any  court  previously  to  Judge  Bennett's  decision  in  this 
case,  except  (as  we  are  informed)  the  late  Judge  Stewart  de- 
cided, in  some  case  before  him  in  the  Circuit  Court  of  Sauk 
county  (but  at  what  time  we  are  not  advised),  that  the  Con- 
stitution prohibits  the  reading  of  the  Bible  in  the  district 
schools.  Practically,  therefore,  we  are  now  determining  a 
question  of  first  impression,  and  it  must  be  determined  upon 
general  principles  of  law.  Cases  from  which  only  mere  in- 
ferences, more  or  less  remote,  can  be  deduced,  afford  but 
little  aid  to  correct  judgment  in  this  case.  Hence  the  cases 
cited  have  not  been  specially  referred  to  in  this  opinion.  Some 
of  them  are  nearer  in  point  on  the  question  considered  by  Mr. 
Justice  Cassoday,  and  he  has  referred  to  and  commented  upon 
them  in  his  opinion,  infra, 

XL  The  drift  of  some  remarks  in  the  argument  of  counsel 
for  the  respondent,  and  perhaps,  also  in  the  opinion  of  Judge 
Bennett,  is,  that  the  exclusion  of  Bible  reading  from  the  dis- 
trict schools  is  derogatory  to  the  value  of  the  Holy  Scriptures, 
a  blow  to  their  influence  upon  the  conduct  and  consciences  of 
men,  and  disastrous  to  the  cause  of  religion.  We  most  em- 
phatically reject  these  views.  The  priceless  truths  of  the 
Bible  are  best  taught  to  our  youth  in  the  church,  the  Sabbath 
and  parochial  schools,  the  social  religious  meetings,  and, 
above  all,  by  parents  in  the  home  circle.  There,  these  truths 
may  be  explained  and  enforced,  the  spiritual  welfare  of  the 
child  guarded  and  protected,  and  his  spiritual  nature  directed 
and  cultivated,  in  accordance  with  the  dictates  of  the  parental 
conscience.  The  Constitution  does  not  interfere  with  such 
teaching  and  culture.  It  only  banishes  theological  polemics 
from  the  district  schools.  It  does  this,  not  because  of  any 
hostility  to  religion,  but  because  the  people  who  adopted  it  be- 
lieved that  the  public  good  would  thereby  be  promoted,  and  they 
so  declared  in  the  preamble.  Religion  teaches  obedience  to 
law,  and  flourishes  best  where  good  government  prevails. 
The  Constitutional  prohibition  was  adopted  in  the  interest  of 
good  government ;  and  it  argues  but  little  faith  in  the  vitality 
and  power  of  religion  to  predict  disaster  to  its  progress  be- 
cause a  Constitutional  provision,  enacted  for  such  a  purpose,  is 
&ithfully  executed. 

Vol.  XXXVIII.— 20 


Digitized  by 


Google 


306  STATE  V.  DISTRICT  SCHOOL  BOARD  OF  EDGERTON. 

The  order  of  the  Circuit  Court  overruling  the  demurrer  of 
the  relators  to  the  answer  to  the  school  board  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  that  Court 
to  give  judgment  for  the  relators  on  the  demurrer,  awarding  a 
peremptory  writ  of  mandamus^  as  prayed  in  the  petition. 

Cassoday,  J.  {concurring)  The  gravity  of  the  questions 
involved  in  this  case  are  fully  appreciated.  They  have  re- 
ceived the  careful  consideration  of  all  the  members  of  the 
Court.  The  writing  of  the  formal  opinion  has  &llen  to  the 
lot  of  Mr.  Justice  Lyon.  At  his  suggestion,  a  separate  pre- 
sentation of  one  branch  of  the  case  is  here  made.  Before  en- 
tering upon  its  direct  discussion,  however,  but  as  leading  to 
it,  a  few  general  observations  may  not  be  wholly  unprofitable. 
It  is  undoubtedly  true,  as  once  observed  by  Mr.  Justice  Bald- 
win that,  "  in  the  construction  of  the  Constitution,  we  must 
look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  it  was  framed  and  adopted,  to  ascertain 
the  old  law,  the  mischief,  and  the  remedy : "  Rhode  Island  v. 
Massachtisetts  (1838),  12  Pet  (37  U.  S.)  723. 

A  few  years  later,  Mr.  Justice  Story  said : 

"  Perhaps  the  safest  rule  of  interpretation,  after  all,  will  be  found  to  be,  to  look 
to  the  nature  and  objects  of  the  particular  powers,  duties,  and  rights,  with  all  the 
lights  and  aids  of  contemporary  history ;  and  to  give  to  the  words  of  each,  just 
such  operation  and  force,  consistent  with  their  legitimate  meaning,  as  may  fairly 
secure  and  attain  the  ends  proposed :  "  Prigg  v.  Pennsylvania  (1842),  16  Pet. 
(41  U.S.)  610,611. 

These  observations  were,  of  course,  made  with  reference  to 
our  Federal  Constitution,  but  they  are  equally  applicable  to 
our  State  Constitution.  In  so  far  as  the  rules  there  suggested 
may  aid  in  the  construction  of  the  provisions  of  our  Constitu- 
tion here  involved,  they  may  properly  be  invoked.  It  is  prob- 
ably in  this  view  that  counsel  have  dwelt  so  extensively  upon 
the  history  of  the  Christian  church,  and  its  status  under  dif- 
ferent charters  and  constitutions ;  although  much  of  it  has  a 
very  remote,  if  any,  bearing  upon  the  questions  here  pre- 
sented. 

All  are  ^miliar  with  the  fiict  that  the  Jews,  in  the  time  of 
the  apostles,  were  divided  into  *'  the  sect  of  the  Sadducees," 
and  "  the  sect  of  the  Pharisees."     Paul  declared,  in  the  pres- 
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ence  of  Agrippa,  "  that,  after  the  straitest  sect "  of  their  re- 
ligion, he  had  "  lived  a  Pharisee ; "  and,  when  Tertullus  charged 
him  with  being  "  a  ringleader  of  the  sect  of  the  Nazarenes," 
he  boldly  confessed  "that  after  the  way  which  they"  called 
"  heresy,"  or,  as  the  new  version  has  it,  "  a  sect,"  he  had  wor- 
shiped or  served  the  God  of  his  Others ;  and  afterwards,  to 
the  "  chief  of  the  Jews  "  at  Rome,  he  discoursed  "  concern- 
ing this  sect,"  and  persuaded  "  them  concerning  Jesus,  both 
from  the  law  of  Moses  and  from  the  prophets."  Of  course, 
*'  the  sect  of  the  Nazarenes  "  subsequently  acquired  the  more 
honorable  name  of  "  Christians."  As  the  centuries  rolled  on, 
and  Christians  became  more  numerous,  disputes  arose  among 
themselves,  Irom  time  to  time,  in  matters  of  faith,  doctrine, 
practice,  and  interpretation  of  certain  passages  of  Scripture ; 
and  these  led  to  repeated  divisions  and  subdivisions,  until  the 
different  sects  of  Christians  became  very  numerous.  There  is 
no  purpose  here  of  indicating  that  the  Holy  Scriptures, — the 
Old  and  New  Testament,— if  considered  as  a  whole,  and  fully 
comprehended,  would  exclude  from  the  promises  therein  con-' 
tained  any  of  the  human  race  complying  with  the  essential 
conditions  therein  prescribed;  but  since  every  translation 
made  by  man  must  be  more  or  less  imperfect,  and  since  the 
application  of  particular  passages  is  liable  to  be  made  with 
partial  apprehension,  and  biased,  or  even  distorted,  judgment, 
it  is  easy  to  perceive  how  texts  of  Scripture  may  be  read 
with  such  an  emphasis  and  tone  as.  to  become  excessively 
sectarian. 

While  the  members  of  any  particular  sect  may  be  willing 
to  have  one  of  their  own  number  read  the  Bible  in  the  public 
schools,  yet  they  are  not  always  willing  to  concede  the  same 
to  a  member  of  a  sect  believing  in  an  opposite  faith  or  doct- 
rine. But  the  law  is  impartial,  and  has  given  no  rights  to  any 
one  sect  that  is  not  equally  secured  to  every  other.  The  re- 
lation of  the  church  to  the  Scriptures  has  been  a  subject  of 
controversy  ever  since  the  Reformation.  Upon  that  question, 
even  Protestants  have  diflfered.  Some  have  gone  so  far  as  to 
say  that  "  the  Bible,  and  the  Bible  only,  is  the  religion  of  Pro- 
testants ;  "  while  others  have  declared  that  "  the  living  church 
is  more  than  the  dead  Bible,  for  it  is  the  Bible,  and  something 
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more.*'  The  relations  of  Church  and  State  have  been  the 
subject  of  discussion  for  many  centuries ;  and  at  certain  times, 
and  in  certain  nations  of  Europe,  one  particular  sect  has  been 
the  established  church  of  the  State,  and  at  other  times,  or  in 
other  nations,  the  belief  of  some  other  sect  has  been  the 
established  religion ;  while  other  sects,  not  so  favored,  were 
either  exterminated  altogether,  or  permitted  to  remain  on 
conditions  more  or  less  disagreeable  and  humiliating.  These 
discriminations  naturally  generated  bitterness,  enmities,  and 
even  cruel  war  among  brethren.  Many  of  the  early  immi- 
grants to  this  country  had  felt  the  despotism  of  such  intoler- 
ance, and  came  hither  in  consequence  of  it.  They  came  from 
different  countries  of  Europe,  and,  consequently,  had  experi- 
enced different  types  of  intolerance.  Some  of  them  were  as 
narrow  minded,  in  such  matters,  as  their  oppressors  had  been; 
and  hence  no  sooner  acquired  civil  power  than  they  them- 
selves became  intolerant  towards  all  sects  except  their  own. 
Such  divisions,  controversies,  and  contentions  among  profess- 
ing Christians  were  supposed  by  many  to  be  repugnant  to  the 
sublime  teachings  and  fraternal  spirit  revealed  to  the  world 
through  Jesus  Christ. 

Many  of  the  colonists,  especially  when  they  came  to 
the  formation  of  State  governments,  proved  to  be  suffi- 
ciently broad  and  liberal  to  exact  nothing  for  themselves  nor 
their  particular  sect  that  they  were  unwilling  to  grant  to 
every  other  citizen  and  his  particular  sect.  This  benign  spirit 
seemed  to  extend,  as  its  wisdom  became  more  manifest  by  ex- 
perience. True,  the  Constitution  of  South  Carolina,  adopted 
in  1778,  declared  that  the  "  Christian  Protestant  religion"  was 
the  "established  religion  "  of  that  State  ;  but  that  was  modified 
in  1790  so  as  to  secure  freedom,  and  prevent  discrimination  or 
preferences,  in  worship  or  religion.  The  Constitution  of 
North  Carolina  of  1776  excluded  from  office  all  non-believers 
in  the  Protestant  religion,  or  the  divine  authority  of  the  Old 
or  New  Testament ;  while  the  Constitution  of  Delaware  of  the 
same  year,  made  every  official  subscribe  to  a  confession  of 
faith ;  but  that  was  abrogated  16  years  afterwards,  and  equal 
protection  was  extended  to  all  sects.  So  the  first  Constitu- 
tions of  Maryland,  Massachusetts,  and  New  Hampshire,  and. 
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later,  of  Connecticut,  provided  for  the  support,  by  taxation 
or  otherwise,  of  the  Christian,  or  Protestant  Christian  religion, 
with  more  or  less  toleration  guaranteed  to  other  sects.  Such 
direct  sanction  and  toleration  seem  to  have  been  inspired  by  a 
lingering  attachment  for,  or  a  sympathy  with,  the  European 
theory  of  union  between  Church  and  State.  But  the  several 
States  of  New  Jersey,  New  York,  Pennsylvania,  Vermont,  and 
Virginia  from  the  first,  and,  later,  Maine  and  Rhode  Island,  of 
the  New  England  States,  and  every,  or  nearly  every.  State  ad- 
mitted into  the  Union  after  the  organization  of  the  federal 
government,  expressly  secured,  in  effect,  in  their  respective 
State  Constitutions,  the  equal  freedom  of  every  religious 
sect,  organization,  and  society,  with  a  guarantee  against  pref- 
erence or  discrimination.  So  firm  had  become  the  public 
conviction  in  favor  of  a  broad  liberality  and  equal  protection 
in  such  matters,  at  the  time  of  the  organization  of  our  nat- 
ional government,  that  although  the  Federal  Constitution,  as 
originally  adopted,  did  not  mention  or  refer  to  the  subject,  yet 
the  first  session  of  the  first  congress  proposed  the  first  amend- 
ment to  that  instrument,  prohibiting  congress  from  making 
any  **  law  respecting  an  establishment  of  religion,  or  prohibit- 
ing the  free  exercise  thereof,"  notwithstanding  no  power  had 
therein  been  granted  to  enact  such  a  law,  and  no  such  law 
could  be  legally  enacted  without  such  grant  of  power  first  be- 
ing made. 

The  learned  counsel  for  the  school  board  contends,  in  effect, 
that  the  third  of  the  "  articles  of  compact  between  the  orig- 
inal States  and  the  people  and  States  **  carved  out  of  the  old 
"  North-West  Territory  "  is  still  in  force  in  Wisconsin  ;  and 
that  under  it  this  State  is  required  and  bound  to  directly  fos- 
ter and  encourage  "  religion  "  through  schools  and  education. 
Assuming  such  to  be  the  meaning  of  the  article, — which  is,  to 
say  the  least,  debatable, — still  it  is  only  necessary  here  to  say, 
in  addition  to  what  is  said  by  my  associate,  that  by  the  adopt- 
ion of  our  State  Constitution,  and  the  admission  of  the  State 
into  the  Union,  that  article  became  superseded,  and  ceased  to  be 
longer  in  force.  This  has,  in  effect,  been  firmly  settled  by  the 
repeated  decisions  of  the  Supreme  Court  of  the  United  States : 
Pollard V.  Hagan  ( 1 845  ),  3  How.  (44  U.  S.)  2 1 2 ;  Permoliw.  First 
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Municipality{\iA^^,\A,(30()\  Straderv.  Graliam{\%^6),\o\A,{^\ 
U.  S.)  94,  97 ;  Escanaba  Co,  v.  Chicago  (1883),  107  U.  S.  678  ; 
Cardwellv.  Bridge  Cic?.  (1885),  113  Id.  205;  Huse  v.  Glover 
(1886),  119  Id.  543;  Sands  v.  Improvement  Co,  (1887),  123  Id. 
288 ;  Bridge  Co,  v.  Hatch  (1888),  125  Id.  9. 

The  question,  therefore  recurs,  whether  the  provisions  of  our 
State  Constitution  here  involved,  when  construed  with  reference 
to  the  evils,  or  supposed  evils,  thereby  sought  to  be  suppressed, 
and  the  object  or  purpose  thereby  sought  to  be  secured,  per- 
mitted or  prohibited  the  stated  reading  of  the  Bible  as  a  text- 
book in  the  public  schools.  Wisconsin,  as  one  of  the  later 
States  admitted  into  the  Union,  having  before  it  the  exper- 
ience of  others,  and  probably  in  view  of  its  heterogeneous  pop- 
ulation, as  mentioned  in  the  opinion  of  my  associate,  has,  in 
her  organic  law,  probably  furnished  a  more  complete  bar  to 
any  preference  for,  or  discrimination  against,  any  religious 
sect,  organization,  or  society,  than  any  other  State  in  the 
Union.  Our  State  Constitution  expressly  prohibits  any  relig- 
ious test  as  a  qualification  for  office,  or  the  exclusion  of  any 
witness  in  consequence  of  his  religious  opinion.  (Section  19, 
art.  I.)  Aside  from  the  clause  just  referred  to,  and  the  one 
against  sectarian  instruction,  so  fully  considered  by  my 
Brother   Lyon,  our  State  Constitution  provides  that — 

"(i)  the  right  of  every  man  to  worship  Almighty  God  according  to  the  dictates 
of  his  own  conscience  shall  never  be  infringed ;  (2)  nor  shall  any  man  be  com- 
pelled to  attend,  erect,  or  support  any  place  of  worship,  or  to  maintain  any  minis- 
try, against  his  consent ;  (3)  nor  shall  any  control  of,  or  interference  with,  the  rights 
of  conscience  be  j>ermitted,  or  any  preference  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship  ;*  (4)  nor  shall  any  money  be  drawn  from 
the  treasury  for  the  beueBt  of  religious  societies,  or  religious  or  theological  semi- 
naries/'    (Section  18,  art  I.) 

The  decisions  of  Courts  in  States  having  no  such  constitu- 
tional prohibition,  of  course  can  have  no  application  to  the 
case  at  bar.  The  question  thus  presented  is  not  one  of  sec- 
tarian predilection,  nor  of  religious  belief,  nor  of  theological 
conception,  nor  of  sentiment,  but  one  of  fundamental  law.  It 
is  no  part  of  the  duty  of  this  Court  to  make  or  unmake,  but 
simply  to  construe  this  provision  of  the  Constitution.  All 
questions  of  political  and  governmental  ethics,  all  questions  of 
policy,  must  be  regarded,  as  having  been  fully  considered  by 
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the  convention  which  framed,  and  conclusively  determined  by 
the  people  who  adopted,  the  Constitution  more  than  40 
years  ago.  The  oath  of  every  official  in  the  State  is  to  sup- 
port that  Constitution  as  it  is,  and  not  as  it  might  have  been  : 
Railroad  Co.  v.  Taylor  Co,  (1881),  52  Wis.  58;  Lake  Co.  v. 
Rollins  (1889),  130  U.  S.  672.  That  oath  is  to  be  kept  sacred, 
with  strict  integrity  of  purpose,  and  without  any  sectarian,  re- 
ligious, or  political  bias  or  equivocation. 

In  considering  the  meaning  of  the  section  of  the  Constitu- 
tion quoted,  we  are  to  remember  that  canon  of  construction 
adverted  to  by  my  associate,  and  aptiy  expressed  by  Mar- 
shall, C.  J.,  in  these  words  : 

'<  Although  the  spirit  of  an  instrament,  especially  of  a  G>nstitution,  is  to  be  re- 
spected not  less  than  its  letter,  yet  the  spirit  is  to  be  collected  chiefly  from  its 
words.  It  would  be  dangerous  in  the  extreme  to  infer  from  extrinsic  circum- 
stances that  a  case  for  which  the  words  of  an  instrument  expressly  provide  shall 
be  exempted  from  its  operation.'*  Sturges  v.  Crowninshield  (1819),  4  Wheat  (47 
U.  S.  202) 

Similar  expressions  have  come  to  us  from  the  same  Court 
within  a  year : 

"  If  the  words  convey  a  definite  meaning  which  involves  no  absurdity,  nor  any 
contradiction  of  other  parts  of  the  instrument,  then  that  meaning,  apparent  on  the 
face  of  the  instrument,  must  be  accepted,  and  neither  the  courts  nor  the  legisla^ 
ture  have  the  right  to  add  to  it  or  take  from  it :"  Lake  Co.  v.  Rollins  (18S9), 
130  U.  S.  670. 

The  first  and  third  clauses  of  the  section  of  the  Constitu- 
tion quoted  are  similar  in  their  scope,  and  may  therefore  be 
considered  together.     They  read  : 

'<(i)  The  right  of  every  man  to  worship  Almighty  God  according  to  the  dictates 
of  his  own  conscience  shall  never  be  infringed;  *  *  *  (3)  nor  shall  any  con- 
trol of,  or  interference  with,  the  rights  of  conscience  be  permitted,  or  any  prefer- 
ence be  given  by  law  to  any  religious  establishment  or  modes  of  worship." 

This  language  is  quite  similar  to,  and  may  have  been  taken 
in  part  from,  the  Constitution  of  Pennsylvania,  as  well  as 
other  States.  In  commenting  upon  a  similar  clause  in  the 
Pennsylvania  Constitution,  in  the  celebrated  Girard  Will  Case 
{Vidalv.  Girard* s  E^rs.  (1848,)  2  How.  (43  U.  S.),  198),  Mr. 
Justice  Story,  speaking  for  the  whole  Court,  observed : 


Digitized  by 


Google 


312  STATE  V,  DISTRICT  SCHOOL  BOARD  OF  EDGERTON. 

*<  Language  more  comprehensive  for  the  complete  protection  of  every  variety  of 
religious  opinion  could  scarcely  be  used ;  and  it  must  have  been  intended  to  ex- 
tend equally  to  all  sects,  whether  they  believed  in  Christianity  or  not,  and  whether 
they  were  Jews  or  infidels.  So  that  we  are  compelled  to  admit  that,  although 
Christianity  be  a  part  of  the  common  law  of  the  State,  yet  it  is  so  in  this  qualified 
sense  that  its  divine  origin  and  truth  are  admitted,  and  therefore  it  is  not  to  be 
maliciously  and  openly  reviled  and  blasphemed  against,  to  the  annoyance  of  be- 
lievers or  the  injury  of  the  public.  Such  was  the  doctrine  of  the  supreme  court  of 
Pennsylvania  in  Updegraph  v.  Comtn.  (1S24),  1 1  Serg.  &  R.  (Pa.)  394." 

In  commenting  upon  a  similar  clause  in  the  Ohio  Constitu- 
tion, Mr.  Justice  Thurman,  speaking  for  the  whole  Court,  said : 

"  We  sometimes  hear  it  said  that  all  religions  are  tolerated  in  Ohio ;  but  the  ex- 
pression is  not  strictly  accurate.  Much  less  accurate  is  it  to  say  that  one  religion 
is  a  part  of  our  law,  and  all  others  only  tolerated.  It  is  not  by  mere  toleration 
that  every  individual  here  is  protected  in  his  l>€lief  or  disbelief.  He  reposes  not 
upon  the  leniency  of  government,  or  the  liberality  of  any  class  or  sect  of  men^ 
but  upon  his  natural,  indefeasible  rights  of  conscience,  which,  in  the  language  of 
the  Constitution,  are  beyond  the  control  or  interference  of  any  human  authority.*^ 
Bloom  V.  Richards  (1853),  2  Ohio  St.  390. 

In  considering  the  two  clauses  quoted  from  our  Constitu- 
tion, we  are  to  bear  in  mind  the  general  proposition  conceded 
by  all,  that  our  State  Constitution  is  not  a  grant,  but  a  limita- 
tion, of  powers.  State  v.  Forest  Co.  (1889),  74  Wis.  415. 
Viewed  in  this  light,  and  it  will  readily  be  perceived  that  these 
.clauses  operate  as  a  perpetual  bar  to  the  State,  and  each  of 
the  three  departments  of  the  State  government,  and  every 
agency  thereof,  from  the  infringement,  control  or  interference 
with  the  individual  rights  of  every  person,  as  indicated  therein, 
or  the  giving  of  any  preference  by  law  to  any  religious  sect  or 
mode  of  worship.  They  presuppose  the  voluntary  exercise  of 
such  rights  by  any  person  or  body  of  persons  who  may  de- 
sire, and  by  implication  guarantee  protection  in  the  freedom  of 
such  exercise.  We  neither  have,  nor  can  have,  in  this  State, 
under  our  present  Constitution,  any  statutes  of  toleration,  nor 
of  union,  directly  or  indirectly,  between  Church  and  State,  for 
the  simple  reason  that  the  Constitution  forbids  all  such  pre- 
ferences and  guarantees  all  such  rights.  But  the  exercise  of 
such  rights  by  one  person,  or  any  given  number  of  persons, 
cannot  be  so  extended  as  to  interfere  with  the  exercise  of 
similar  rights  by  other  persons,  nor  so  far  as  to  prevent  the 
legitimate  exercise  of  the  police  powers  of  the  State  in  pre- 
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serving  order,  securing  good  citizenship,  the  administration  of 
law,  and  the  Sabbath  as  a  day  of  rest :  Stansbury  v.  Marks 
(1793),  2  Dall.  (2  U.  S.)  213 ;  Comm,  v.  Wo// (iS  17%  3  Serg.  & 
R.  (Pa.)  48 ;  Comm,  v.  LesAer  (1828),  17  Id.  155  ;  McGatrickw, 
Wason  (1855),  4  Ohio  St.  566;  Simon  v.  Gratz  (1831),  23 
Amen  Dec.  33  ;  Stwver  v.  State  (1850),  10  Ark.  259;  Ferriter 
V.  Tyler  (1876),  48  Vt.  469;  State  v.  Judge  {\ZZj\  39  La. 
An.  133.  Such  statutes  come  within  no  Constitutional  pro- 
hibition, and  are  founded  upon  an  impregnable  basis.  The 
two  clauses  mentioned  recognize  the  existence  of  different 
religious  establishments  or  sects,  and  different  modes  of  wor- 
ship ;  but  they  do  not  have  so  direct  a  bearing  upon  the  ques- 
tion here  presented  as  the  second  and  fourth  clauses,  which 
will  now  be  considered. 

The  second  clause  of  the  section  quoted  is  to  the  effect  that 
no  man  shall  "  be  compelled  to  attend,  erect,  or  support  any 
place  of  worship,  or  to  maintain  any  ministry,  against  his  con- 
sent" Is  the  stated  reading  of  the  Bible  in  the  public  schools, 
as  a  text-book,  "  worship,"  within  the  meaning  of  this  clause  ? 
As  indicated  in  the  clauses  already  considered,  the  word  "  wor- 
ship," as  here  used,  includes  any  and  every  mode  of  worship- 
ing Almighty  God.     Webster  has  defined  it  as — 

"  The  act  of  paying  divine  honors  to  the  Supreme  Being ;  religious  reverence 
and  homage ;  adoration  paid  to  God,  or  a  being  viewed  as  God.  ♦  *  ♦  *  The 
worship  of  God  is  an  eminent  part  of  religion,  and  prayer- is  a  chief  part  of  re- 
ligious worship. ' " 

Worcester  defines  it  as — 

"  (3)  Adoration ;  a  religious  act  of  reverence ;  honor  paid  to  the  Supreme  Be- 
ing, or  by  heathen  nations  to  their  deities.  <  Worship  consists  in  the  performance 
of  all  those  external  acts,  and  the  observance  of  all  those  rites  and  ceremonies,  in 
which  men  engage  with  the  professed  and  sole  view  of  honoring  God.  ♦  *  ♦ 
They  join  their  vocal  worship  to  the  quire  of  creatures  wanting  voice.*  ♦  *  ♦ 
(4)  Honor;  respect;  civil  deference." 

The  Imperial  defines  it  as — 

•<  (4)  Chiefly  and  eminently,  the  act  of  paying  divine  honors  to  the  Supreme 
Being ;  or  the  reverence  and  homage  paid  to  Him  in  religious  exercises,  consisting 
in  adoration,  confession,  prayer,  thanksgiving,  and  the  like.*' 

The  Bible  Dictionary  declares  that — 

"The  worship  of  God,  both  spiritual  and  visible,  private  and  public,  by  indi- 
viduals, families  and  communities  *  *  <»  is  abundantly  commanded  in  His 
word.** 
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In  theology,  we  are  told  that — 

<'  The  honor  which  is  due  in  a  peculiar  sense  to  God  consists,  supremely,  in  re- 
ligious worship,  in  making  Him  the  object  of  our  supreme  affection,  and  rendering 
to  Him  our  supreme  obedience."     I  Dwight*s  Theo.  555. 

Certainly,  the  reading  of  the  holy  scriptures,  as  the  eternal 
word  of  God,  in  obedience  to  tlie  often-repeated  injunction 
therein  contained,  whether  by  the  individual  in  private,  or  in 
the  family,  or  in  the  public  assembly,  is  an  essential  part  of 
divine  worship.  Every  sermon  is  based  upon  some  text 
of  scripture.  Most  prayers  are  preceded  by  the  reading 
of  some  passage  of  scripture,  as  an  intelligent  guide  to  the 
thoughts  of  the  worshiper  or  worshipers.  The  sermon  on  the 
mount  contains  the  prayer  taught  by  the  blessed  Lord.  Is  it 
possible  for  any  genuine  believer  in  the  Christian  religion  to  read 
or  listen  to  the  reading  of  that  sermon,  and  especially  that 
prayer,  without  being  filled  with  a  holy  sense  of  honor,  rever- 
ence, adoration,  and  homage  to  Almighty  God,  which  is  the  very 
essence  of  worship  ?  We  must  hold  that  the  stated  reading  of 
the  Bible  in  the  public  schools  as  a  text-book  may  be  "  wor- 
ship "  within  the  meaning  of  the  clause  of  the  Constitution 
under  consideration.  If,  then,  such  reading  of  the  Bible  is 
worship,  can  there  be  any  doubt  but  what  the  school-room  in 
which  it  is  so  statedly  read  is  a  "  place  of  worship,"  within  the 
meaning  of  the  same  clause  of  the  Constitution?  Counsel 
seem  to  argue  that  such  place  of  worship  should  be  con- 
fined to  some  church  edifice,  or  place  where  the  members  of  a. 
church  statedly  worship.  Some  of  the  earlier  Constitutions 
having  similar  clauses,  used  the  words  "building"  and 
"  church."  Manifestly,  the  words  "  place  of  worship  "  were 
advisedly  used,  as  applicable  to  any  "  place  *'  or  structure 
where  worship  is  statedly  held,  and  which  the  citizen  is  "com- 
pelled to  attend,"  or  the  tax-payers  are  compelled  "  to  erect  or 
support."  The  mere  fact  that  only  a  small  fraction  of  the 
school  hours  is  devoted  to  such  worship  in  no  way  justifies 
such  use,  as  against  an  objecting  tax-payer.  If  the  right  be 
conceded,  then  the  length  of  time  so  devoted  becomes  a 
matter  of  discretion.  If  such  right  does  not  exist,  then  any 
length  of  time,  however  short,  is  forbidden. 

The  relators,  as  tax-payers  of  the  district,  were  compelled  to 
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aid  in  the  erection  of  the  school  building  in  question,  and  also 
to  aid  in  the  support  of  the  school  maintained  therein.  (Sec- 
tions 430,  430^,  San.  &  B.  Ann.  St.)  Being  thus  compelled  to 
aid  in  such  erection  and  support,  they  have  a  legal  right  to 
object  to  its  being  used  as  a  "  place  of  worship."  In  fact,  it 
has  been  held  that  it  can  be  devoted  to  no  other  use,  as  against 
an  objecting  tax-payer.  School  Dist  v.  Arnold (1867),  2 1  Wis. 
657.  In  that  case  a  temperance  society  obtained  permission 
from  a  majority  of  the  electors  present  at  a  school  meeting, 
duly  called,  to  hold  its  meetings  in  the  school-house ;  but  it 
was  held  that  such  electors  had  no  authority  to  thus  divert  its 
use.  The  present  chief  justice,  speaking  for  the  Court,  among 
other  things  said — 

"  The  statute  has  not  given  the  board,  nor  the  electors  of  the  district,  anj 
authority  to  permit  a  school- house  to  be  used  for  a  meeting  of  the  Sons  of  Tem- 
perance, or  anything  of  the  kind.  So  the  action  of  the  electors  of  the  district 
*    ♦    ♦    was  wholly  unauthorized  and  furnished  no  defense  to  the  action." 

To  the  same  effect  are  Spencer  v.  ScAool-Dist.  {187$),  15  Kan. 
259;  Dorian  v.  Heam  (1878),  67  Mo.  301 ;  Scofieldw.  School 
Dist.  (1858),  27  Conn.  499 ;  Weirw.  Day,  {1878),  35  Ohio  St.  143. 
There  are  cases  of  a  contrary  import,  but  it  is  very  certain 
that,  as  against  an  objecting  tax-payer,  such  school-house  can- 
not be  devoted  to  a  use  expressly  forbidden  by  the  Constitution 
of  the  State ;  as,  for  instance,  as  a  place  of  worship. 

There  is  another  feature  of  the  clause  we  are  considering 
which  requires  attention.  Under  our  statutes  the  children  of  the 
relators,  between  certain  ages,  were  bound  to  attend  some  public 
or  private  school  for  a  certain  period  of  each  year :  (Section 
489^,  San.  &  B.Ann.  St.  chapter  121,  Laws  1879;  chapter 
298;  Laws  1882,  chapter  73;  Laws  1887),  superseded  by 
section  489^  (San.  &  B.  Ann.  St.  chapter  519,  Laws  1889).  In 
the  case  of  a  poor  man,  incapable  of  educating  his  children  at 
private  expense,  they  are  "  compelled  to  attend  "  such  school 
without  the  consent  of  themselves  or  their  parents,  notwith- 
standing it  is,  in  a  limited  sense,  a  place  of  worship ;  and  in 
the  case  of  men  of  property  it  might  impose  an  unauthorized 
burden.  This,  as  we  understand,  is  prohibited  by  the  clause 
of  the  Constitution  we  are  considering. 

The  fourth  clause  of  the  section  of  the  Constitution  quoted 
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declares,  in  effect,  that  no  money  shall  "  be  drawn  from  the 
treasury  for  the  benefit  of  religious  societies,  or  religious  or 
theological  seminaries."  As  argued  by  the  learned  counsel 
for  the  school  board,  the  word  "  treasury,"  in  this  clause  prob- 
ably refers  to  the  State  treasury.  But  we  are  to  remember  that 
the  school  in  question  receives  annually  from  the  State  treas- 
ury its  proportionate  share,  not  only  of  the  school  fund  in- 
come, (section  554,  Rev.  St.;  section  3,  c.  124,  Laws  1885  J  ^"d 
chapter  277,  Laws  1887)  but  also  of  the  one-mill  tax  (section 
1070^,  San.  &  B.  Ann.  St.  ;  chapter  287,  Laws  1885).  The 
question  thus  recurs  whether  the  money  thus  drawn  from  the 
State  treasury  for  the  maintenance  and  support  of  the  schools 
in  question  is  for  the  benefit  of  a  religious  seminary,  within 
the  meaning  of  this  clause  of  the  Constitution.  A  seminary 
is  defined  by  Webster  as — 

**  A  place  of  training  ;  institution  of  education ;  a  school,  academy,  college,  or 
university,  in  which  young  persons  are  instructed  in  the  several  branches  of  learn- 
ing which  may  qualify  them  for  their  future  employments.*' 

It  manifestly  includes  institutions  of  learning  or  education 
of  different  grades.  But  a  religious  seminary  of  any  one 
grade  is  just  as  effectually  forbidden  as  a  religious  seminary  of 
any  higher  or  other  grade.  The  thing  that  is  prohibited 
is  the  drawing  of  any  money  from  the  State  treasury  for  the 
benefit  of  any  religious  school.  If  the  stated  reading  of  the 
Bible  in  the  school  as  a  text-book  is  not  only,  in  a  limited 
sense,  worship,  but  also  instruction,  as  it  manifestly  is,  then 
there  is  no  escape  from  the  conclusion  that  it  is  religious  in- 
struction ;  and  hence  the  money  so  drawn  from  the  State 
treasury  was  for  the  benefit  of  a  religious  school,  within  the 
meaning  of  this  clause  of  the  Constitution. 

The  Constitutions  of  Massachusetts,  New  Hampshire,  and 
some  other  States  differ  so  widely  from  ours  as  to  make  the 
adjudications  in  those  States  almost  wholly  inapplicable  to  the 
question  here  presented.  It  is  conceded  that  no  decision  has 
been  found,  under  Constitutional  provisions  like  ours,  squarely 
sustaining  the  ruling  of  the  learned  trial  Court.  Some  things 
have  been  said  in  some  of  the  cases  cited,  arising  under  some- 
what similar  Constitutional  provisions,  that  may  seem  to  support 
it.     Among  these  are  Donahoe  v.  Richards  (i  854),  38  Me.  379 ; 
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Ferriterv,  Tyler{iZy6),  48  Vt.  444;  Moore  v.  Monroe  (1884),  64 
Iowa,  367;  Millardw  Board{\ZZ'j\\2\\Vi,2()T,  The  Maine  case, 
largely  involving  other  considerations,  is  based,  in  part,  upon 
decisions  under  Constitutions  widely  differing  from  ours,  and 
was  decided  under  a  Constitution  containing  none  of  the  pro- 
visions upon  which  especial  stress  is  here  laid.  The  same  is 
partially  true  of  the  Vermont  case.  The  same  is  true  in  a 
limited  sense  of  the  Iowa  and  Illinois  cases,  and  in  neither  of 
which  is  any  adjudication  cited.  The  following  cases  seem  to 
be  in  harmony  with  the  conclusions  we  have  reached  :  State  v. 
Hallock  (1882),  16  Nev.  373  ;  Board  v.  Minor  (1872),  23  Ohio 
St.  21 1 ;  State  v.  White  (1882),  82  Ind.  278 ;  Spencer  v.  School- 
Dist.,  supra;  Dorton  v.  Heam^  supra;  Scofieldw,  School-Dist., 
supra ;  and  Weir  v.  Day,  supra.  They  are,  moreover,  in  har- 
mony with  prior  decisions  of  this  Court :  Morrow  v.  Wood 
(1874),  35  Wis.  59;  School-Dist,  v.  Arnold,  supra.  In  the 
Nevada  case,  the  decision  was  adverse  to  the  use  of  the 
Catholic  Bible.  We  deem  it  unnecessary  to  enter  upon  an 
extended  analysis  of  the  numerous  adjudications  cited,  since 
the  Constitutional  provisions  here  involved  rest  upon  us  with  an 
imperative  command.  The  unanimous  result  of  our  deliber- 
ations is  as  directed  by  Mr.  Justice  Lyon. 

Orton,  J.  I  must  fully  and  cordially  concur  in  the  deci- 
sion and  in  the  opinions  of  Justices  Lyon  and  Cassoday  in  this 
case.  It  is  not  needful  that  any  other  opinion  should  be  writ- 
ten, but  I  thought  it  proper  to  state  briefly  some  of  the  reasons 
which  have  induced  such  concurrence  in  the  decisions  : 

"The  right  of  every  man  to  worship  Almighty  God  according  to  the  dictates  of 
his  own  conscience  shall  never  be  infringed;  nor  shall  any  man  be  compelled 
to  attend,  erect,  or  support  any  place  of  worship ;  ♦  *  *  nor  shall  any  con- 
trol of,  or  interference  with,  the  rights  of  conscience  be  permitted,  or  any  preference 
be  given  by  law  to  any  religious  establishments  or  modes  of  worship."  Const, 
art.  I,  3  ig. 

**  No  religious  test  shall  ever  be  required  as  a  qualification  for  any  office  of 
public  trust  upder  the  State,  and  no  person  shall  be  rendered  incompetent  to  give 
evidence  in  any  court  of  law  or  equity,  in  consequence  of  his  opinions  on  the  sub- 
ject of  religion."  Id.  {  19.  The  interest  of  the  school  fund,  "  and  all  other 
revenues  derived  from  the  school  lands,  shall  be  exclusively  applied,"  etc.,  "to 
the  support  and  maintenance  of  common  schools  in  each  school-district,"  etc. 
Id,  art.  10,  §  2,  subd.  i.  "  The  legblature  shall  provide  by  law  for  the  establish- 
ment of  district  schools,  which  shall  be  as  nearly  uniform  as  practicable ;  and 
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such  schools  shall  be  free,  and  without  charge  for  tuition,  to  all  children  between 
the  ages  of  four  and  twenty  years ;  and  no  sectarian  instruction  shall  be  allowed 
therein."  Id.  {3.  <<  Each  town  and  city  shall  be  required  to  raise  by  tax  annu- 
ally for  the  support  of  common  schools  therein  a  sum  not  less,"  etc.  Id.  \  4. 
"  Provision  shall  be  made  by  law  for  the  distribution  of  the  income  of  the  school 
fund  among  the  several  towns  and  cities  of  the  ^tate  for  the  support  of  common 
schools  therein,"  etc.    Id.  J  5. 

These  provisions  of  the  Constitution  are  cited  together  to 
show  how  completely  this  State,  as  a  civil  government,  and  all 
its  civil  institutions,  are  divorced  from  all  possible  connection 
or  alliance  with  any  and  all  religions,  religious  worship,  religious 
establishments,  or  modes  of  worship,  and  with  everything  of  a 
religious  character  or  appertaining  to  religion ;  and  to  show 
how  completely  all  are  protected  in  their  religion  and  rights 
of  conscience,  and  that  no  one  shsJl  ever  be  taxed  or  com- 
pelled to  support  any  religion  or  place  of  worship,  or  to  attend 
upon  the  same,  and  more  especially  to  show  that  our  common 
schools,  as  one  of  the  institutions  of  the  State  created  by  the 
Constitution,  stand,  in  all  these  respects,  like  any  other  insti- 
tution of  the  State,  completely  excluded  from  all  possible 
connection  or  alliance  with  religion  or  religious  worship,  or 
with  anything  of  a  religious  character,  and  guarded  by  the 
Constitutional  prohibition  that  "  no  sectarian  instruction  shall 
be  allowed  therein."  They  show,  also,  that  the  common 
schools  are  free  to  all  alike,  to  all  nationalities,  to  all  sects  of 
religion,  to  all  ranks  of  society,  and  to  all  complexions.  For 
these  equal  privileges  and  rights  of  instruction  in  them,  all  are 
taxed  equally  and  proportionately.  The  constitutional  name, 
"common  schools,"  expresses  their  equality  and  universal 
patronage  and  support.  Common  schools  are  not  common  as 
being  low  in  character  or  grade,  but  common  to  all  alike,  to 
everybody,  and  to  all  sects. or  denominations  of  religion,  but 
without  bringing  religion  into  them.  The  common  schools, 
like  all  other  institutions  of  the  State,  are  protected  by  the 
Constitution  from  all  "  control  or  interference  with  the  fights 
of  conscience,"  and  from  all  preferences  given  by  law  to  any 
religious  establishments  or  modes  of  worship.  As  the  State 
can  have  nothing  to  do  with  religion  except  to  protect  every 
one  in  the  enjoyment  of  his  own,  so  the  common  schools  can 
have  nothing  to  do  with  religion  in  any  respect  whatever. 
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They  are  as  completely  secular  as  any  of  the  other  institutions 
of  the  State,  in  which  all  the  people  alike  have  equal  rights 
and  privileges.  The  people  cannot  be  taxed  for  religion  in 
schools  more  than  anywhere  else.  Religious  instruction  in 
the  common  schools  is  as  clearly  prohibited  by  these  general 
clauses  of  the  Constitution  as  religious  instruction  or  worship 
in  any  other  department  of  State  supported  by  the  revenues 
derived  from  taxation. 

The  clause  that  "  no  sectarian  instruction  shall  be  allowed 
therein  '*  was  inserted  ex  industria  to  exclude  everything  per- 
taining to  religion.  They  are  called  by  those  who  wish  to  have 
not  only  religion,  but  their  own  religion,  taught  therein,  "  God- 
less schools."  They  are  Godless,  and  the  educational  depart- 
ment of  the  government  is  Godless,  in  the  same  sense  that  the 
executive,  legislative,  and  administrative  departments  are  God- 
less. So  long  as  our  Constitution  remains  as  it  is,  no  one*s 
religion  can  be  taught  in  our  common  schools.  By  religion 
I  mean  religion  as  a  system,  not  religion  in  the  sense  of  natural 
law.  Religion  in  the  latter  sense  is  the  source  of  all  law  and 
government,  justice  and  truth.  Religion,  as  a  system  of  belief, 
cannot  be  taught  without  offense  to  those  who  have  their  own 
peculiar  views  of  religion,  no  more  than  it  can  be  without 
offense  to  the  different  sects  of  religion.  How  can  religion, 
in  this  sense,  be  taught  in  the  common  schools,  without  taxing 
the  people  for  or  on  account  of  it?  The  only  object,  pur- 
pose, or  use  for  taxation  by  law  in  this  State  must  be  ex- 
clusively secular.  There  is  no  such  source  and  cause  of  strife, 
quarrel,  fights,  malignant  opposition,  persecution,  and  war, 
and  all  evil  in  tlie  State,  as  religion.  Let  it  once  enter  into 
our  civil  af&irs,  our  government  would  soon  be  destroyed. 
Let  it  once  enter  into  our  common  schools,  they  would  be 
destroyed.  Those  who  made  our  Constitution  saw  this,  and 
used  the  most  apt  and  comprehensive  language  in  it  to  prevent 
such  a  catastrophe. 

It  is  said,  if  reading  the  Protestant  version  of  the  Bible  in 
school  is  offensive  to  the  parents  of  some  of  the  scholars,  and 
antagonistic  to  their  own  religious  views,  their  children  can 
: retire.  They  ought  not  to  be  compelled  to  go  out  of  the 
school  for  such  a  reason  for  one  moment    The  suggestion 
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itself  concedes  the  whole  argument.  That  version  of  the  Bible 
is  hostile  to  the  belief  of  many  who  are  taxed  to  support  the 
common  schools,  and  who  have  equal  rights  and  privileges  in 
them.  It  is  a  source  of  religious  and  sectarian  strife.  That  is 
enough.  It  violates  the  letter  and  the  spirit  of  the  Constitu- 
tion. No  State  Constitution  ever  existed  that  so  completely 
excludes  and  precludes  the  possibility  of  religious  strife  in  the 
civil  affairs  of  the  State,  and  yet  so  fully  protects  all  alike  in 
the  enjoyment  of  their  own  religion.  All  sects  and  denomi- 
nations may  teach  the  people  their  own  doctrines  in  all  proper 
places.  Our  Constitution  protects  all,  and  favors  none.  But 
they  must  keep  out  of  the  common  schools  and  civil  affairs. 

It  requires  but  little  argument  to  prove  that  the  Protestant 
version  of  the  Bible,  or  any  other  version  of  the  Bible,  is  the 
source  of  religious  strife  and  opposition,  and  opposed  to  the 
religious  beliief  of  many  of  our  people.  It  is  a  sectarian  book. 
The  Protestants  were  a  very  small  sect  in  religion  at  one  time, 
and  they  are  a  sect  yet,  to  the  great  Catholic  Church,  against 
whose  usages  they  protested,  and  so  is  their  version  of  the 
Bible  sectarian,  as  against  the  Catholic  version  of  it. 

The  common  school  is  one  of  the  most  indispensable,  useful, 
and  valuable  civil  institutions  this  State  has.  It  is  democratic, 
and  free  to  all  alike,  in  perfect  equality,  where  all  the  children 
of  our  people  stand  on  a  common  platform,  and  may  enjoy 
the  benefits  of  an  equal  and  common  education.  An  enemy 
to  our  common  schools  is  an  enemy  to  our  State  Government. 
It  is  the  same  hostility  that  would  cause  any  religious  denomi- 
nation that  had  acquired  the  ascendency  over  all  others,  to 
remodel  our  Constitution,  and  change  our  Government,  and 
all  of  its  institutions,  so  as  to  make  them  favorable  only  to 
itself,  and  exclude  all  others  from  their  benefits  and  protection. 
In  such  an  event,  religious  and  sectarian  instruction  will  be 
given  in  all  schools.  Religion  needs  no  support  from  the 
State.     It  is  stronger  and  much  purer  without  it. 

This  case  is  important  and  timely.  It  brings  before  the 
Courts  a  case  of  the  plausible,  insidious,  and  apparently  inno- 
cent entrance  of  religion  into  our  civil  affairs,  and  of  an  assault 
upon  the  most  valuable  provisions  of  the  Constitution.  Those 
provisions  should  be  pondered  and  heeded  by  all  of  our  people, 
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of  all  nationalities,  and  of  all  denominations  of  religion,  who 
desire  the  perpetuity,  and  value  the  blessings,  of  our  free 
Government  That  such  is  their  meaning  and  interpretation 
no  one  can  doubt,  and  it  requires  no  citation  of  authorities  to 
show.  It  is  religion  and  sectarian  instruction  that  are  ex- 
cluded by  them.  Morality  and  good  conduct  may  be  incul- 
cated in  the  common  schools,  and  should  be.  The  connection 
of  Church  and  State  corrupts  religion,  and  makes  the  State 
despotic. 


This  case  is  of  more  than  usual  interest 
It  suggests  to  the  American  public 
for  consideration,  questions  of  the 
first  importance  as  to  the  function  of 
the  State  in  relation  to  religion  under  oiu- 
systems  of  constitutional  government* 
Since  the  celebrated  case  of  Minor  v. 
The  Board  of  Education  (1872),  23 
Ohio  St.  211,  no  case  has  arisen  to 
which  general  attention  has  been 
directed  on  the  subject  of  the  constitu- 
tional aspects  of  the  Bible  in  the  public 
schools.  This  would  appear  strange  in 
view  of  the  unwearied  assertion  of  the 
rights  of  the  individual  before  the  law 
that  has  marked  the  last  two  decades, 
did  we  not  consider  that  the  American 
citizen,  with  all  his  radicalism  of 
thought,  is  conservative  to  the  last 
degree  as  to  his  institutions.  The  use 
of  the  Bible  in  the  public  schools  has 
so  long  been  considered  a  matter  of 
fact  in  most  of  the  communities  through- 
out the  land,  that  many  people  create 
for  themselves  a  *'  statute  of  limitations  " 
against  any  proposition  looking  to  its 
displacement.  But  to  the  assertion  of 
constitutional  rights  there  is  no  bar, 
and  sooner  or  later,  notwithstanding 
the  dominance  of  custom,  it  is  safe  to 
say  all  the  States  will  be  obliged  to 
consider,  in  at  least  some  of  their  as- 
pects, the  questions  raised  by  the  prin- 
cipal case.  The  Supreme  Court  of 
Wisconsin  deserves  well  of  the  Ameri- 
can people  for  its  dignified  and  careful 
discussions  embodied  in  the  three  opin- 
VOL.  XXXVIIL— 21. 


ions  printed  above,  and  it  is  to  be  ex- 
pected that  its  views  will  aid  the  Gjurts 
of  the  Union  very  materially  in  reach- 
ing correct  conclusions  in  the  premises. 
It  is  proposed  in  this  note  to  collate 
the  authorities  upon  the  subject  in  hand 
together  with  the  relevant  provbions  of 
the  various  Constitutions. 

The  first  case  of  the  kind  was  Dona- 
hue V.  Richards  (1854),  38  Me.  379. 
The  action  was  trespass  on  the  case  by  u 
child,  through  her  father  and  next  friend, 
against  the  superintending  school  com- 
mittee, to  recover  damages  for  mali- 
ciously,  wrongfully  and  unjustifiably 
expelling  her  from  one  of  the  town 
schools  in  Ellsworth,  Maine.  The 
plaintiff  was  fifteen  years  of  age,  and 
was  expelled  for  refusing  to  read  in  the 
school,  of  which  she  was  a  member, 
the  Protestant  version  of  the  English 
Bible,  which  had  previously  been  or- 
dered to  be  read  therein  by  the  defend- 
ants. It  was  decided  that  (i)  the 
defendants,  acting  in  good  faith  as 
public  officers,  were  not  liable  in  dam- 
ages  for  erroneous  judgment  in  matters 
submitted  to  their  determination.  The 
Act  of  1850,  C.  193,  Art.  5,  J  I,  estab- 
lished the  powers  and  duties  of  super- 
intending school  committees,  *•  to  expel 
from  any  school,  any  obstinately  diso- 
bedient and  disorderly  scholar,  after  a 
proper  investigation  of  his  behaviour,  if 
found  necessary  for  the  peace  and  use- 
fulness of  the  school:  also  to  restore 
him  to  the  school,  on  satisfactory  evi- 
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dence  of  his  repentance  and  amend- 
ment" 

(2)  By  the  Act  the  superintending 
school  committee  were  also  authorized 
and  required  **  to  direct  the  general 
course  of  instruction  and  what  books 
shall  be  used  in  the  public  schools." 
This  power  of  selection,  vested  in  the 
committee  by  the  legislature,  was  not 
subject  to  control  by  the  courts.  The 
committee  acting  in  good  faith,  might 
select  inunoral  books  and  there  would 
be  no  redress  in  the  courts. 

(3)  The  power  to  select  was  enforce- 
able by  requiring  obedience  to  the 
selection. 

(4)  The  constitutional  objection  was 
thus  considered:  The  Constitution  of 
the  State  (Art.  i,  Sec.  3)  asserted  the 
"  unalienable  right  to  worship  Almighty 
God  according  to  the  dictates  of  their 
own  conscience/'  and  provided  that 
*<  no  one  should  be  hurt,  molested  or 
restrained  in  his  person,  liberty  or 
estate,  for  worshipping  God  in  the 
manner  and  season  most  agreeable  to 
the  dictates  of  his  conscience."  It 
prohibited  the  subordination  or  prefer- 
ence of  any  sect  or  denomination  to 
another,  being  established  by  law.  It 
forbade  religious  tests  or  qualifications 
for  offices  or  trusts  under  the  State. 

The  object  of  the  first  of  these  clauses 
was  said  to  be  "to  protect  all,  the 
Mahomedan  and  the  Brahmin,  the  Jew 
and  the  Christian,  of  every  diversity  of 
religious  opinions,  in  the  unrestrained 
liberty  of  worship  and  religious  profes- 
sion, provided  the  public  peace  should 
not  thereby  be  endangered  nor  the 
worship  of  others  obstructed.  It  was 
to  prevent  pains  and  penalties,  impri- 
sonment or  the  deprivation  of  social  or 
political  rights,  being  imposed  as  a 
penalty  for  religious  professions  and 
opinions." 

As  to  the  second  of  the  clauses,  it 
was  held  there  was  no  subordination  or 
preference  within  the  constitutional  in- 


tendment, since  the  Bible  was  not  used 
for  instruction  in  theological  doctrines, 
but  all  that  was  alleged  was  that  the  art 
of  reading  was  taught  by  it.  The  Court 
said,  "it  would  be  a  novel  doctrine 
that  learning  to  read  out  of  one  book 
rather  than  another,  or  out  of  one  trans- 
lation rather  than  another  conceded 
to  be  proper,  was  a  legislative  preference 
of  one  sect  to  another  when  all  that  is 
alleged  is,  that  the  art  of  reading  only 
was  taught,  and  that  without  the  slight- 
est indication  of  or  instruction  in  theo- 
logical doctrines." 

The  third  clause  prohibiting  religious 
tests  was  thus  considered:  "But  no 
requirements  as  to  belief  are  made 
essential  to  entitle  a  scholar  to  the 
benefits  of  the  conunon  schools  of  the 
State.  He  may  be  a  Jew  or  Mahome- 
dan, a  Catholic  or  Protestant,  he  many 
believe  much  or  little,  according  to  the 
instructions  received  at  home,  and  for 
no  such  cause  is  he  to  be  deprived  of 
instruction.  The  State  opposes  no  test 
or  other  impediment  for  the  purpose  of 
debarring  any  one  from  the  public 
schools."  The  claun  of  the  plaintiff 
was  said  to  be  much  more  liable  to  the 
exception  that  it  tended  to  create  the 
subordination  or  preference  of  one  sect 
or  denomination  over  another.  "  The 
right  of  one  sect  to  interdict  or  expur- 
gate, would  place  all  schools  in  subordi- 
nation to  the  sect  interdicting  or  ex- 
purgating." The  same  right  of  inter- 
diction might  be  asserted  as  to  any 
other  book  claimed  by  the  authorities 
of  any  church  to  teach  religion.  "  This 
would  give  the  authorities  of  any  sect 
the  right  to  annul  any  regulation  of  the 
constituted  authorities  of  the  State  as  to 
the  course  of  study  and  the  books  to  be 
used.  It  is  placing  the  legislation  of 
the  State  in  the  matter  of  education,  at 
once  and  forever,  in  subordination  to 
the  decrees  and  the  teachings  of  any 
and  all  sects,  when  their  members  con- 
scientiously believe  such  teachings.    It 
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at  once  surrenders  the  power  of  the 
State  to  a  government  not  emanating 
from  the  people,  nor  recognized  by  the 
Constitution.*' 

The  real  inquiry  was  stated  to  be 
**  whether  any  book  opposed  to  the 
real  or  asserted  conscientious  views  of 
a  scholar  can  be  legally  directed  to  be 
used  as  a  school  book,  in  which  such 
scholar  can  be  required  to  read.  *  *  * 
It  is  the  claim  of  an  exemption  from  a 
general  law  because  it  may  conflict  with 
the  particular  conscience."  If  sound, 
the  Court  said,  it  would  operate  in- 
definitely. •*  As  the  existence  of  con- 
scientious scruples  as  to  the  reading  of 
a  book  can  only  de  known  from  the  as- 
sertions of  the  child ^  its  mere  assertion 
must  suffice  for  the  exclusion  of  any 
book  in  the  reading  or  in  the  hearing  of 
which  it  may  allege  a  wrong  to  be 
done  to  its  religious  conscience."  If 
the  right  to  exclude  an  objectionable 
reading  book  belonged  to  one  child,  it 
belonged  to  all,  and  as  to  all  books. 
And  the  eftect  of  the  contention,  it  was 
concluded,  was,  that  the  right  of  the 
majority  to  govern  hi  such  matters  was 
handed  over  to  the  minority,  perhaps  a 
minority  of  one.  Accordingly,  the 
action  was  not  sustained. 

The  next  case  was  Spiller  v.  Inhabi- 
tants of  Wobum  (1866),  12  Allen 
(Mass.)  127,  (abstract  in  6  American 
Law  Register  N.  S.  315).  See  note 
Mf^apage  330.  The  public  statutes 
of  Massachusetts  (Cap.  44,  Sec.  32) 
provided:  "The  school  committee 
shall  reqmre  the  daily  reading  in  the 
public  schools  of  some  portion  of  the 
Bible,  .without  written  note  or  oral 
comment ;  but  they  shall  not  require  a 
scholar,  whose  parent  or  guardian  in- 
ibnns  the  teacher  in  writing  that  he  has 
conscientious  scruples  against  it,  to 
read  from  any  particular  version,  or  to 
take  any  personal  part  in  reading ;  nor 
shall  they  direct  to  be  purchased  or 
used  in  public  schools,  school  books 


calculated  to  favor  the  tenets  of  any 
particular  sect  of  Cbrbtians."  The 
Constitution  of  the  State  (Part  i.  Art. 
II)  contained  the  clause  "  No  subject 
shall  be  hurt,  molested  or  restrained 
in  his  perspn,  liberty  or  estate,  for  wor- 
shipping God  in  the  manner  and  sea- 
son most  agreeable  to  the  dictates  of 
his  own  conscience ;"  and  the  Public 
Statutes  of  the  State  (Cap.  47,  Sec.  10) 
enacted, "  No  person  shall  be  excluded 
from  a  public  school  on  account  of  the 
race,  color,  or  religious  opinions  of  the 
applicant  or  scholar."  The  school 
committee  of  Wobum  passed  an  order 
that  the  schools  of  the  town  should  be 
opened  each  morning  with  reading  from 
the  Bible  and  prayer,  and  that  during 
the  prayer  each  scholar  should  bow  the 
head,  unless  his  parents  requested  that 
he  might  be  excused  from  doing  so.  A 
pupil  refused  to  comply  with  the  order 
to  bow  the  head,  her  parents  having  re- 
fused to  request  that  she  be  excused 
from  doing  so.  The  child  was  expelled. 
The  action  was  brought  to  recover  dam- 
ages for  illegal  exclusion.  The  court 
decided  that 

(i)  The  power  of  the  school  com- 
mittee of  a  town  to  pass  all  reasonable 
rules  and  regulations  for  the  govern- 
ment, discipline  and  management  of 
the  schools  under  their  general  charge 
and  superintendence  was  clear  and  un- 
questionable. 

(2)  No  more  appropriate  method 
than  the  exercise  required  to  be  ob- 
served, couid  be  adopted  of  keeping  in 
the  minds  of  both  teachers  and  schol- 
ars that  one  of  the  chief  objects  of 
education,  according  to  Massachusetts 
statutes,  was  to  impress  on  the  minds  of 
children  and  youth  committed  to  their 
care  and  instruction,  the  principles  of 
piety  and  justice,  and  a  sacred  regard 
for  truth. 

(3)  The  school  committee  could  not 
pass  an  order  or  regulation  requiring 
pupils  to  conform  to  any  religious  rite 
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or  observance,  or  to  go  through  with 
any  religious  forms  or  ceremonies, 
which  were  inconsistent  with  or  con- 
trary to  their  religious  convictions  or 
conscientious  scruples. 

(4)  But  the  rule  in  force  did  not 
prescribe  an  act  which  was  necessarily 
one  of  devotion  or  religious  ceremony, 
but  required  only  quiet  and  decorum  dur- 
ing the  religious  service  with  which  the 
school  was  opened.  It  did  not  require 
the  pupil  to  join  in  the  prayer,  and  did 
not  even  require  the  bowing  of  the 
head  if  the  parent  requested,  and  no 
objection  therefore  existed  to  the  reas- 
onableness and  validity  of  the  order. 

In  1872,  the  case  of  Board  of  Edu- 
cation of  Cincinnati  v.  Afinor,  et  al. 
(1872),  «3  Ohio  St  211,  came  before 
the  Supreme  Coiu*t  of  Ohio.  The  pro- 
ceedings in  the  lower  court, — the  Su- 
perior Court  of  Cincinnati, — (see  ab- 
stract m  9  American  Law  Register, 
N.  S.  255)  were  as  follows :  The 
Board  of  Education  had  passed  two 
new  resolutions:  (i)  «*  That  religious 
instruction  and  the  reading  of  religious 
books,  including  the  Holy  Bible,  are 
prohibited  in  the  common  schools  of 
Cincinnati."  ♦  ♦  ♦  (2)  Repeal- 
ing the  previous  rule  (in  force  since 
1852)  requiring  the  opening  of  schools 
by  reading  of  the  Bible  and  singing.  A 
bill  for  injunction  was  brought  by  cer- 
tain tax-payers,  to  enjoin  the  Board 
and  certain  of  its  members  and  officers 
from  carrying  into  effect  the  two  reso- 
lutions. Eminent  counsel  appeared  on 
each  side,  among  whom,  on  behalf  of 
the  Board  of  Education,  was  the  late 
Justice  Matthews,  (of  the  Supreme 
Court  of  the  United  States),  then  prac- 
ticing at  the  Ohio  bar.  The  ground  for 
the  complaint  was  that  the  State  Con- 
stitution provided,  (Art.  I,  Sec.  7) — 
*<  Religion,  morality  and  knowledge, 
however,  being  essential  to  good  gov- 
ernment, it  shall  be  the  duty  of  the 
general  assembly  to  pass  suitable  laws 


to  protect  every  religious  denomination 
in  the  peaceful  enjoyment  of  its  own 
mode  of  public  worship,  and  to  en- 
courage schools  and  the  means  of  in- 
struction," and  (Art.  6,  Sec.  2) — "  The 
General  Assembly  shall  make  such  pro- 
visions, by  taxation  or  otherwise,  as, 
with  the  income  arising  from  the  school 
trust  fund,  will  secure  a  thorough  and 
efficient  system  of  common  schools 
throughout  the  State."  It  was  con- 
tended, (l)  That  the  constitutional  pro- 
visions required  religious  instruction 
in  the  public  schools,  and  (2)  That  the 
requirement  was  self-operative  without 
the  assistance  of  legislation.  The 
Supreme  Court,  composed  of  Judges 
Hagans,  Stover,  and  Taft,  granted 
the  injunction  as  prayed  for.  Judge 
Taft  dissenting.  Judge  Hagans,  of 
the  majority,  advocated  the  theory 
previously  expounded  by  Dr.  Seelye  in 
the  Bibliotheca  Sacra  (Vol.  XIII,  No. 
52),  that  the  State  was  entitled  to  use 
religion  for  its  political  value,  and  to 
require  religious  instruction  to  be  given 
in  public  institutions,  and  that,  upon 
this  theory,  the  Constitution  of  Ohio 
asserted  that  religion  was  necessary  to 
the  State ;  that,  therefore,  in  Ohio 
religious  instruction  could  not  be  ex- 
cluded from  the  public  schools.  Judge 
Stover,  arguing  from  the  recognition 
of  the  Bible  in  the  statutes  and  cus- 
toms of  the  State  {e,  g,  that  the  fam- 
ily Bible  was  exempt  from  execution, 
that  apprentices  and  prisoners  were  to 
be  supplied  with  Bibles,  that  ministers 
were  authorized  to  preach  to  convicts, 
and  that  the  Bible  was  found  in  Courts 
of  Justice  and  sworn  upon),  held  that 
revealed  religion,  as  made  known  in 
the  Holy  Scripture,  was  that  alone  that 
was  recognized  by  the  Constitution  and 
legal  enactments  of  the  State,  and  on 
the  postulates  of  Judge  Hagans*  opin- 
ion, the  Bible  could  not  be  legislated 
against  by  a  Board  of  Education. 
Judge  Taft,  dissenting,  in  a  vigorous, 
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and  (in  the  judgment  of  the  writer) 
onanswerable  argument,  showed,  inter 
aliay  (i)  That  the  religion  referred  to 
in  the  Ohio  Bill  of  Rights,  was  not 
sectarian  religion,  but  reverence  and 
love  toward  God  and  charity  toward 
men ;  (2)  That  it  did  not  mean  the 
Ptotestant  Christian  religion ;  (3)  That 
the  reading  of  the  Protestant  version  of 
the  Bible,  with  the  Ptotestant  form  of 
prayer,  was  an  act  of  worship  and  was 
sectarian  religious  instruction ;  (4)  That 
under  the  Ohio  Constitution,  Protestant 
Christians,  although  constituting  the 
majority  of  the  people,  were  not  alone 
entitled  to  protection  and  recogni- 
tion in  the  matter  of  religious  instruc- 
tion and  worship  in  public  institutions. 
For  the  whole  case  in  the  Super- 
ior Court,  with  the  arguments  of 
counsel  and  the  opinions  of  the  Judges, 
see  "  The  Bible  in  the  Public  Schooli* 
(Robt  Clarke  &  Co.,  Cincin.,  1870). 
The  Supreme  Court,  on  apf>eal,  reversed 
the  lower  court  on  the  following  grounds: 
(i)  Religious  instruction  under  the 
Constitution  of  Ohio  was  not  required 
m  the  public  schools ;  (2)  The  require- 
ment of  the  Constitution,  whatever  it 
was,  was  nut  self-operative  so  as  to 
bind  the  Courts  without  legislation, 
which  had  not  been  had.  "  The  truth 
is,"  said  the  Court "  that  these  are  mat- 
ters left  to  legblative  discrel ion,  subject 
to  the  limitations  on  legislative  power, 
regarding  religious  freedom,contained  in 
the  bill  of  rights  "  and  the  legislature 
not  having  acted,  the  Board  of  Educa- 
tion could  not  be  compelled  to  permit 
the  reading  of  the  Bible  in  the  schoob. 
The  Court,  however,  did  not  fail  to 
consider  the  religious  question  on  its 
merits,  affirming  substantially  the 
propositions  of  Judge  Taft's  dissenting 
opinion  in  the  lower  court. 

Considering  the  matter  of  religion  in 
the  schools  in  its  general  aspects,  the 
Court  said  (pp.  248-253) :  "  Properly 
speaking,   there  is  no  such  thing  as 


*  religion  of  .State.*     What  we  mean  by 
that  phrase  is  the  religion  of  some  in- 
dividual or  sect  of  individuals,  taught 
and  enforced  by  the  State.     The  State 
can  have  no  religious  opinions ;  and  if 
it  undertakes  to  enforce  the  teaching  of 
such  opinions,  they  must  be  the  opinions 
of  some  natural  person  or  class  of  per- 
sons.    ♦    ♦    *     Legal  Christianity  is 
a  solecism;  a  contradiction  of  terms. 
When  Christianity    asks    the    aid    of 
Government  beyond    mere    impartial 
protection^  it  disowns  itself.     Its  laws 
are  divine,  and  not  human.     Its  essen- 
tial interests  lie  beyond  the  reach  and 
range  of  human  governments.     United 
with  government,  religion  never  rises 
above  the  merest  superstition;  united 
with  religion,  government  never  rises 
above  the  merest  despotism;  and  all 
history  shows  us  that  the  more  widely 
and  completely  they  are  separated  the 
better  it  is  for  both.    *      ♦      ♦     If  it 
be  true  that  our  law  enjoins  the  teach- 
ing of   the   Christian  religion  in  the 
schools,  surely,  then,  all  the  teachers 
should  be  Christians.    Were  I  such  a 
teacher,   while   I  should  instruct  the 
pupils  that  the  Christian  religion  was 
true  and  all  other  religions   false,   I 
should  tell  them  that  the  law  itself  was 
an  unchristian  law.     One  of  my  first 
lessons  to  the  pupils  would  show  it  to 
be  unchristian.     That  lesson  would  be : 
*  Whatsoever  ye  would  that  men  should 
do  to  you,  do  ye  even  so  to  them,  for 
this  b  the  law  and  the  prophets.*     I 
could  not  look  the  veriest  infidel  or 
heathen  in  the  face,  and  say  that  such  a 
law  was  just,  or  that  it  was  a  fair  speci- 
men   of  Christian    republicanbm.      I 
should  have  to  tell  him  that  it  was  an 
outgrowth  of  false  Christianity  and  not 
one  of  the  *  lights  *  which  Christians  are 
commanded  to  shed  upon  an  unbeliev- 
ing world.    *    *    *    Government  b 
an  organization  for  particular  purposes. 
It  is  not  almighty,  and  we  are  not  to 
look  to  it  for  everything.    The  great 
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bulk  of  haman  affairs  and  human  in- 
terests is  left  by  any  free  goyemment  to 
individual  enterprise  and  individual 
action.  Religion  is  eminently  one  of 
these  interests,  lying  outside  the  true 
and  legitimate  province  of  govern- 
ment." 

Tlie  only  other  case  of  the  exact 
kind  was  Moore  y,  Monroe  (1884),  64 
Iowa  367;  s.  c.  24  American  Law 
Register  252.  The  case  arose  on  an 
application  for  an  injunction  to  prevent 
the  reading  or  repeating  of  the  Bible, 
or  any  part  thereof,  and  to  prevent  the 
singing  of  religious  songs  in  the  school. 
The  Iowa  code  (Sec.  1764)  enacted 
«  The  Bible  shall  not  be  excluded  from 
any  school  or  institution  in  this  Slate, 
nor  shall  any  pupil  be  required  to  read 
it  contrary  to  the  wishes  of  his  parent 
or  guardian."  Held,  under  thb  provi- 
sion, it  was  a  matter  of  individual  option 
with  school  teachers  as  to  whether  they 
will  use  the  Bible  in  school  or  not. 
The  Constitution  of  the  State  (Art.  i. 
Sec.  3,)  declared :  "  The  general  as- 
sembly shall  make  no  laws  respecting 
an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof;  nor 
shall  any  p>erson  be  compelled  to  attend 
any  place  of  worship,  pay  tithes,  taxes 
or  other  rates,  for  building  or  repairing 
places  of  worship  or  the  maintenance 
of  any  minister  or  ministry."  Held, 
this  provision  did  not  prevent  the  use 
of  the  Bible  in  the  public  schools.  The 
reading  of  the  Bible  in  school  did  not 
make  it  a  place  of  worship  within  the 
meaning  of  the  Constitution. 

Said  the  Court :  •*  The  object  of  the 
provision,  we  think,  is,  not  to  prevent 
the  use  of  a  public  building  as  a  place 
for  offering  prayer  or  doing  other  acts 
of  religious  worship,  but  to  prevent  the 
enactment  of  law,  whereby  any  person 
can  be  compelled  to  pay  taxes  for  build- 
ing, or  repairing  any  place,  designed  to 
be  used  distinctively  as  a  place  of  wor- 
ship.   ♦    ♦    *    ♦    It  is,  perha^)s,  not 


to  be  denied  that  the  principle  carried 
out  to  its  extreme  logical  results,  might 
be  sufficient  to  sustain  the  appellant's 
position,  yet  we  cannot  think  that  the 
people  of  Iowa,  in  adopting  the  Con- 
stitution had  such  an  extreme  view  in 
mind."  In  answer  to  the  objection 
that  it  was  compulsory  religious  exer- 
cises, it  was  said,  as  in  the  Massa- 
chusetts case,  the  plaintiffs  children 
were  not  requu-ed  to  be  in  attendance 
at  the  exercises. 

This  somewhat  hesitating  judgment 
of  the  Iowa  Supreme  Court  was  based 
upon  the  principle  laid  down  in  the 
earlier  cases  of  Taivnsend  v.  Hagan 
(1872),  35  Iowa  194,  and  Davis  v. 
Boget  (1878),  50  Id.  II.  In  Townsend 
V.  Hagan^  it  was  held,  the  electors  of  a 
school  district  may  legally  permit  the 
school  houses  in  the  district  to  be  used 
for  the  purposes  of  religious  worship 
and  Sunday-schools.  It  was  said, 
those  who  attend  either  religious  wor- 
ship on  the  Sabbath,  or  select  schools, 
do  so  voluntarily,  and,  upon  the  agreed 
statement  of  facts  that  there  was  no  ap- 
prehension or  danger  of  injury  to  the 
school  houses  beyond  ordinary  wear,  or 
that  other  property  was  likely  to  be  in- 
jured, the  Court  thought  the  electors  of 
the  district,  in  their  discretion,  could 
authorize  the  temporary  use  of  the 
school  building  for  religious  exercises. 
In  Davis  v.  Bogct^  the  constitutional 
objection  was  directly  raised,  and  the 
Court  held  that  the  occasional  use  of  the 
building  did  not  convert  it  into  a  place 
of  worship,  and  there  could  be  no  ob- 
jection by  the  non-consenting  tax-payer, 
since,  in  the  particular  case,  indemnity 
was  given  against  injury  from  the  use 
of  the  building. 

A  contrary  view  to  that  of  the  Court 
in  the  above  two  cases,  has  been  taken 
in  other  States.  In  Scofield  v.  Eighth 
School  District  (1858),  27  Conn.  499, 
an  injunction  against  the  use  of  the 
school  building  for  religious  meetings 
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and  Sunday-schools  was  granted.  In 
School  District  No,  8  v.  Arnold  ( 1867), 
21  Wis.  657,  against  its  use  for  a  meet- 
ing of  the  Sons  of  Temi>erance;  in 
fTrtV  V.  Day  (1878),  35  Ohio  St.  143, 
against  its  use  for  a  private  school ;  in 
Dorton  v.  Heqm  (l 878),  67  Mo.  30, 
against  its  use  for  a  Sunday  school ;  and 
in  Spencer  v.  Joint  School  District  No. 
^(1875),  15  Kan.  259,  its  use  for  any 
private  purpose  was  enjoined.  The 
Court  said,  in  the  last  of  these  cases,  that 
the  use  of  a  public  school  house  for  any 
private  purpose,  such  as  the  holding  of 
religious  or  political  meetings,  *  * 
is  unauthorized  by  law,  and  may  be  re- 
strained at  the  instance  of  a  tax-payer, 
and  this  though  a  majority  of  the  elect- 
ors and  tax  payers  of  the  district  assent 
to  such  use  and  an  adequate  rent  is  paid 
therefor. 

In  Illinois,  however,  the  Iowa  deci- 
sion of  Dtnns  v.  Boget  {supra)  ^  has 
been  followed.  In  deciding  in  Nichols 
T.  School  Directors  (1879),  93  111.  61, 
that  the  temporary  use  of  a  school  house 
for  religious  worship,  when  not  occupied 
or  needed  for  schoob,  was  not  uncon- 
stitutional, the  Supreme  Court  of  the 
State  said:  *<  Religion  and  religious 
worship  are  not  so  placed  under  the 
ban  of  the  Conslhution,  that  they  may 
not  be  allowed  to  become  the  recipient 
of  any  incidental  beneBt  whatsoever 
from  the  public  bodies  or  authorities  of 
the  State." 

These  cases  as  to  the  use  of  public 
school  buildings  for  other  than  school 
purposes  do  not  quite  touch  the  specific 
question  in  hand.  The  two  cases  per- 
haps nearest  in  principle,  without  being 
exactly  in  point,  are  Millard  v.  Board 
of  Education  (1887),  121  111.  297,  and 
State  0/ Nevada  v.  Hallock  (1882),  16 
Nev.  373. 

In  Millard  v.  Board  of  Education^ 
the  public  school  was  held  in  the  base- 
ment of  a  Catholic  church.  Catholic 
teachers  and  pi^}ils  were  required  to 


attend  at  the  church  and  to  say  mass 
before  the  assemblingof  school,  but  the 
board  of  education  did  not  require  it. 
The  Catholic  "Angelus"  prayer  was 
said  by  the  pupils  and  teachers  when 
school  closed  at  noon.  The  prayer  was 
not  required  by  any  regulation  of  the 
board  or  rule  of  the  school.  It  was 
apparently  a  voluntary  matter  among 
teachers  and  scholars,  which  in  no 
manner  injured  complainant.  Held,  a 
bill  for  injunction  against  the  board  of 
education  was  properly  dismissed.  Said 
the  Court :  "  Had  the  board  of  education 
required  any  particular  religious  doc- 
trine to  be  taught  in  the  public  schools, 
or  established  any  religious  exercises, 
sectarian  in  character,  and  complainant's 
children  were  required  to  receive  such 
religious  instruction  in  the  school,  and 
conform  to  the  sectarian  exercises  estab- 
lished, he  might  have  good  ground  of 
complaint."  It  was  ruled  that  the  free 
schools  under  Illinois  law,  are  institu- 
tions provided  where  all  children  of  the 
State  may  receive  a  good  conmion  school 
education.  The  schools  have  not  been 
established  to  aid  any  sectarian  denomi- 
nation, or  assist  in  disseminating  any 
sectarian  doctrine,  and  no  board  of 
education  or  school  directors  have  any 
authority  to  use  the  public  funds  for 
such  a  purpose. 

Tlie  case  of  State  of  Nevada  v,  Hal- 
lock  {supra) y  was  an  application  for  a 
mandamus  to  compel  the  State  con- 
troller to  audit  and  issue  his  warrant  on 
the  Stale  treasiu-er  for  expenditures  in- 
curred by  the  Nevada  Orphan  Asylum, 
approved  by  the  majority  of  the  board 
of  asylum  commissioners,  under  Act  of 
1881  appropriating  funds  for  the  relief 
of  the  several  orphan  asylums  of  the 
State.  The  controller  refused,  under 
Art.  XI,  Sec.  10,  of  the  Constitution, 
providing,  "No  public  funds  of  any 
kind  or  character  whatever,  .state,  county 
or  municipal,  shall  be  used  for  sectarian 
purposes."     In  this  asylum.  Catholic 
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religions  services  were  held.  IVotestant 
children  were  required  to  be  present 
and  were  required  to  kneel,  although 
not  to  join  in  the  prayers,  which  were 
articulated  by  others.  Held,  the  insti- 
tution  was  given  its  character  by  the 
nature  of  the  services.  It  was  sectarian. 
A  religious  sect  was  defined  to  be  "  a 
body  or  number  of  persons,  united  in 
tenets,  but  constituting  a  distinct  party 
by  holding  doctrines  different  from 
those  of  other  sects  or  people,"  and 
every  sect  of  that  character  was  said  to 
be  sectarian  within  the  meaning  of  that 
word  as  used  in  the  Constitution.' '  The 
mandamus  was  denied.  In  addition  to 
Art.  XI,  Sec.  lo,  there  were  specific 
provisions  against  sectarian  instruction 
as  follows:  Art.  XI,  Sec  2.  Any 
school  district  which  should  allow  in- 
struction of  a  sectarian  character  therein 
might  be  deprived  of  its  proportion  of 
the  interest  of  the  public-school  fund 
during  such  neglect  or  infraction.  Art. 
XI,  Sec.  9.  No  sectarian  instruction 
shall  be  imparted  or  tolerated  in  any 
school  or  university  that  may  be  estab- 
lished under  this  Constitution. 

It  will  be  observed,  that,  of  the  above 
cases  which  directly  relate  to  the  Bible 
in  the  public  schools,  the  Maine  case 
was  decided  on  the  ground,  that,  the 
Bible  was  used  as  a  reading  book,  and 
not  as  a  book  of  devotion  or  instruction 
in  sectarian  or  religious  dogmas ;  and 
that  therefore  the  school  committee's 
function  of  choice  of  a  book,  not  ob- 
jected to  as  unfit  for  the  purpose  for 
which  it  was  used,  was  not  subject  to 
control  by  the  courts.  The  Massachu- 
setts case  treated  the  ceremony  of  read- 
ing the  Bible  and  prayer  as  not  neces- 
sarily a  religious  exercise,  so  far  «as  the 
plaintiff  was  concerned,  because  there 
was  no  compulsory  act  of  worship  or 
devotion  required.  The  Iowa  case  is 
of  little  significance,  because  of  the 
absence  of  any  reasons  whatever  for 
the  judgment  rendered,  excepting  that 


implied  in  the  remark  that  it  was  not 
conceived  to  have  been  the  intention  of 
die  framers  of  the  Constitution  to  have 
the  logical  eflect  of  their  words  insisted 
upon.  The  Ohio  case  was  decided 
principally  on  the  ground  that  under 
the  State  Constitution  the  use  of  the 
Bible  in  the  public  schools  was  not 
compulsory.  The  principal  case,  in 
deciding,  after  a  careful  examination  of 
the  questions  involved,  that  the  use  of 
the  Bible  in  the  public  schools  was  not 
permissible  for  purposes  of  worship  or 
religious  instruction,  advances  upon  the 
decision,  while  following  the  argrument^ 
in  the  Ohio  case.  The  Maine  case,  in 
upholding  the  legality  of  the  use  of  the 
Bible  merely  as  a  reading  book  is  not 
questioned  by  the  later  decisions,  but 
the  decision  in  SpilUr  v.  Inhabitants 
cf  Wobuniy  {supra)  that  the  reading 
of  the  Bible  with  prayer  was  not  neces- 
sarily a  religious  exercise,  is  not  main- 
tained by  the  cases  in  Ohio  and  Wis- 
consin, and  the  principle  of  the  decision 
was  objected  to  in  the  cases  in  Illinois 
and  Nevada.  The  fact  that  the  attend- 
ance during  the  exercise  was  not  com- 
pulsory, was  doubtless  the  basis  for  the 
decision  in  Spiller's  case.  The  answer 
to  this  as  in  argument  is  found  in  the 
opinion  of  Judge  Lyon,  in  the  Wis- 
consin case. 

The  three  grounds  upon  which  the 
jud<;es  rested  their  decisions  in  the 
principal  case ; — that  reading  fix)m  the 
Bible  in  the  public  schools  as  an  open- 
ing exercise  was  (i)  a  violation  of  the 
rights  of  conscience,  (2)  compulsory 
support  of  a  place  of  worship,  (3)  sec^ 
tarian  instruction, — are  comprehensive, 
and  suggest  the  lines  upon  which  the 
argument  must  be  made  in  the  States 
that  have  yet  to  decide  the  question  lor 
themselves.  In  almost  all  the  discussions 
as  to  the  constitutionality  of  the  use  of 
the  Bible  in  the  public  schools,  those 
who  defend  its  use  assert  the  doctrine 
that  Christianity  is  part  of  the  common 
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lew  in  the  United  States  (see,  for  a  con- 
sideration of  this  specific  proposition, 
the  leading  article  in  this  number). 
Even  if  the  proposition  were  proven  so 
as  to  be  in  any  definite  sense  true,  it 
would  not  dispose  of  tiie  con<;titutional 
objections  to  the  use  of  the  King  James 
Version  of  the  Bible  in  the  schools. 
The  argument  to  be  of  any  avail  should 
be  directed  to  proving  that  Protestant 
Christianity  is  part  of  our  common  law. 
It  is  very  natural  for  Protestants  to  as- 
sume  that  only  their  conception  or  con- 
ceptions of  Christianity  and  only  their 
translation  of  the  Bible  and  only  their 
method  of  using  it  are  right.  But 
politically  speaking  there  is  nothing  in 
the  Federal  or  in  any  of  the  State  Con- 
stitutions, with  the  exception  of  that  of 
New  Hampshire,  to  justify  the  assump- 
tion. In  a  civil  forum,  Roman  Catholi- 
cism doubtless  has  the  same  presumption 
in  its  favor  as  Protestantism.  And  if 
neither  Roman  Catholic  nor  Protestant 
Christianity  is  part  of  our  law  in  the 
sense  that  its  dogmas  are  to  be  afHrma- 
atively  maintained  by  the  State,  the 
position  of  the  Jew  who  denies  both 
forms,  and  of  others  who  do  not  rank 
themselves  as  either  Protestants,  Catho-  . 
lies  or  Jews,  would  seem  entitled  to 
consideration.  The  conscientious  opin- 
ions of  individuals  of  any  faith  or  of  no 
faith,  are  not  permitted,  of  course,  to 
stand  in  the  way  of  the  exercise  by  the 
State,  of  its  legitimate  functions  of 
government  This  is  well  illustrated  in 
the  cases  holding  that  conscientious 
scruples  as  to  the  observance  of  days 
must  be  ignored  when  they  conflict 
with  civil  obligations :  Simon's  Execu- 
tors V.  Gratz  (1831),  2  P.  &  W.  (Pa.) 
412;  FerriUr  v.  Tyler  (1876),  48  Vt 
444.  In  the  former  of  these  cases,  the 
Supreme  Court  of  Pennsylvania  held 
that  the  conscientious  scruples  of  a  Jew 
to  appear  in  Court,  and  attend  to  the 
trial  of  his  cause  on  Saturday,  the  Jewish 
Sabbath,  was  no  ground  for  the  con- 


tinuance of  his  cause,  Chief  Justice 
Gibson  declaring  that  the  course  of 
justice  could  not  be  obstructed  by  any 
scruple  or  obligation  whatever.  In  the 
latter  case,  the  Supreme  Court  of  Ver- 
mont maintained  the  legality  of  the 
expulsion  of  Catholic  children  from  a 
public  school  and  of  the  prohibition  of 
their  further  attendance,  after  they  had, 
in  obedience  to  the  command  of  their 
parents  and  the  priest,  absented  them- 
selves from  school,  contrary  to  the  rules, 
on  a  church  festival  day. 

But  the  immediate  question  raised  by 
the  principal  case  is,  whether  the  people 
of  the  States  have  not  by  constitutional 
limitations  wisely  fettered  the  depart- 
ments of  government,  so  as  to  preserve 
to  the  minority  certain  rights  of  both  a 
positive  and  a  negative  kind  in  the 
domain  of  conscience,  which  the  ma- 
jority can  not  lawfully  impair,  and 
whether  the  privilege  of  children  to 
enjoy  all  the  advantages  of  the  public 
school,  without  being  exposed  to  what 
they  consider  objectionable  religious  in- 
fluences, is  not  one  of  these  rights. 

The  limits  of  this  note  do  not  permit 
of  an  examination  of  all  the  cognate 
questions  that  may  be  raised  in  seeking 
an  answer  to  the  inquiry.  The  State  in 
many  ways  recognizes  the  Bible  as  the 
sacred  book  of  the  majority  of  the  peo- 
ple, as  in  the  common  method  of  oath- 
taking,  and  in  exempting  the  book  from 
liability  to  levy  in  execution,  in  certain 
cases.  The  United  States  and  many  o( 
the  States,  in  legislation  and  usage, 
likewise  avail  themselves  of  the  reli- 
gious customs  of  the  majority  of  the 
people,  based  upon  the  commonly  re- 
ceived teachings  of  the  Bible,  as  in  the 
appointment  of  army  and  legislative 
chaplains,  and  in  having  the  sessions  of 
some  of  their  deliberative  bodies  opened 
with  prayer.  This  is  only  natural,  in 
view  of  the  pervading  and  well  nigh 
universal  value  of  the  religious  instinct, 
and  the  fact  that  the  rule  of  the  majority 
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prevails,  and  that  therefore  the  customs 
sanctioned  by  the  majority,  other  things 
being  equal,  would  be  expected  to  be  in- 
corporated more  or  less  into  the  people's 
political  life.  But  specific  constitutional 
limitations,  designed  for  the  protection 
of  the  minority,  are  obviously  entitled 
to  more  weight  than  either  legislation 
or  general  custom.  And  if  the  letter 
and  the  spirit  of  our  constitutional 
guarantees  require  the  subsidence  of 
custom,  even  though  so  valuable  or,  as 
many  consider,  so  necessary  a  book  as 
the  Bible  lose  its  place  in  schools  sup- 
ported by  the  State,  the  constitutional 
guaranty  must  be  upheld. 

Upon  the  general  subject,  Samuel  T. 
Spear's  Religion  and  the  State  (Dodd, 
Mead  &  Co.,  N.  Y.,  1876)  may  be  read 
with  profit. 

A.  H.  WiNTERSTEEN. 
Philadelphia. 

[Between  the  decision  in  Donahue 
V.  Richardsy  by  the  Supreme  Court  of 
Maine  in  1 854  and  that  in  Spiller  v. 
Inhabitants ^hyiht.  Massachusetts  Court 
in  1866,  {supra^  page  323),  there  was 
the  interesting  case  of  Comm.  v.  Cooke ^ 
in  the  Police  Court  of  Boston,  in  April, 
1859,  and  reported  7  American  Law 
Register,  O.  S.  417.  It  was  an  as- 
sault and  battery  case,  a  teacher  having 
whipped  a  boy  for  refusing  to  recite  the 
Lord's  prayer  and  the  Ten  Command- 
ments. The  School  Committee  re- 
quired the  pupils  to  learn,  and  once  a 
week  to  recite,  the  Ten  Commandments; 
the  morning  exercises  were  to  begin, 
each  day,  by  reading  a  portion  of  Scrip- 
ture, followed  by  the  Lord's  Prayer. 


The  same  arguments  were  advanced  as 
received  favorable  consideration  in  the 
principal  case  (especially  pages  301-3), 
and  received  this  answer :  <*  Those  who 
drafted  and  adopted  oiu-  Constitution 
could  never  have  intended  it  to  meet 
such  narrow  and  sectarian  views.  That 
section  of  the  Constitution  was  clearly 
intended  for  higher  and  nobler  piurposes. 
*  *  *  It  was  intended  to  prevent 
persecution  by  punishing  for  religious 
opinions.  The  Bible  has  long  been  in 
our  common  schoob.  It  was  placed 
there  by  our  fathers,  not  for  the  pur- 
pose of  teaching  sectarian  religion,  but 
a  knowledge  of  God  and  of  his  will, 
whose  practice  is  religion.  *  *  * 
But,  in  doing  this,  no  scholar  is  request- 
ed to  believe  it,  none  to  receive  it  as  the 
only  true  version  of  the  laws  of  God." 
Maine,  J.,  pp.  422,  423. 

[Space  forbids  the  insertion  at  this 
place,  of  the  various  constitutional  pro- 
visions in  all  of  the  States  of  the  Union, 
but  they  will  soon  appear  in  connection 
with  a  leading  article  on  The  Constitu- 
tional Provisions  Relative  to  Religion 
and  the  Deity,  in  which  the  action  of 
the  people  in  defining  freedom  for  both 
the  religious  and  the  irreligious  will  be 
considered. 

[The  specific  subject  of  Sunday  laws 
and  contracts,  with  reviews  of  the  leg- 
islation and  judicial  opinions  upon  the 
cases  arising  from  violations  thereof, 
has  been  treated  in  two  leading  articles 
in  The  Register  :  one  by  J.  H.  Lind 
in  N.  S.,  Vol.  XVII,  page  281,  and  the 
other  by  Angelo  T.  Freedley  m  N.  S., 
Vol.  XIX,  pages  137,  209,  273.— Ed.] 
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Banks  and  Banking. 

Deposit  of  collaterals  with  a  bank  for  the  purpose  of  securing' 
certain  loans  and  discounts,  does  not  render  the  bank  a  gratuitous 
bailee,  but  it  is  liable  for  the  want  of  ordinary  and  reasonable  care  in 
the  custody  of  the  securities  so  deposited,  until  they  are  redelivered 
to  the  owner.  Ouderkirk  v.  Central  Nat,  Banky  Ct.  App.  N.  Y. , 
Feb.  25,  1890. 

Holder  of  check  cannot  sue  the  bank  on  which  it  is  drawn,  unless 
it  has  been  accepted  by  the  latter,  but  where  the  bank  has  paid  the 
amount  of  a  check  to  one  who  is  neither  the  payee  nor  indorsee,  and 
has  charged  it  up  to  the  account  of  the  drawer,  the  bank's  conduct 
amounts  to  such  acceptance  as  will  enable  the  holder  to  sue  upon 
the  check.     Pickle  v.  People's  Nat,  Bank,  S.  Ct.  Tenn.,  Jan.  16,  1890. 

Knowledge  by  president  of  a  bank  of  equities  affecting  certain 
notes  of  a  cattle  company,  in  which  he  is  interested,  which  notes 
he  offers  for  discount  to  the  directors  of  the  bank,  without  disclos- 
ing the  facts,  is  not  imputable  to  the  bank  and  will  not  affect  the 
validity  of  its  claim  upon  the  notes.  Corcoran  v.  Snow  Cattle  Co,^ 
S.  Jud.  Ct.  Mass.,  Feb.  26,  1890. 

Raised  check  was  indorsed  *'  for  collection  * '  and  given  to  a  third 
party  to  collect  from  the  bank  on  which  it  was  drawn  ;  the  agent 
of  the  former  indorsed  the  check  in  his  own  name  and  the  money 
was  paid  to  such  agent  and  remitted  by  him  who  had  sent  the  check 
for  collection  before  the  forgery  was  discovered  ;  the  bank  could 
not  recover  back  from  the  principal  the  amount  of  the  check.  Nat, 
City  Bank  of  Brooklyn  v.  Westcott,  Ct.  App.  N.  Y.,  2d  Div.,  Feb. 
25,  1890. 

Bills  and  Notes. 

Attorney's  fee  of  ten  per  cent.,  when  stipulated  for  in  a  promissory 
note,  may  be  recovered,  together  with  the  face  value  of  the  note,, 
and  it  is  not  necessary  to  prove  the  value  of  the  attorney's  services. 
Exchange  Bank  of  Dallas  V,  Tuttle,  S.  Ct.  N.  M.,  Jan.  24,  1890. 

Contribution  cannot  be  exacted  by  a  surety  upon  a  promissory 
note  from  his  co-sureties,  when  the  note  has  been  renew^  by  a  new 
note  signed  by  the  principal  and  the  first  mentioned  surety  alone, 
and  the  latter  has  been  compelled  to  pay  such  new  note.  Bell  v. 
Boyd,  S.  Ct.  Tex.,  Feb.  25,  1890. 

Possession  by  widow  of  an  unindorsed  note,  payable  to  her  hus- 
band, who  owed  her  money,  is  not  sufficient  to  establish  her  right 
to  the  note  as  against  his  executor,  and  a  renewal  note,  given  by 
the  maker  of  the  original  note  to  the  widow  in  her  own  name,  is 
the  property  of  the  estate.  Buie  v.  BuiCy  S.  Ct.  Miss.,  March  10, 
1890. 

Sale  of  drafts  by  one  to  whom  they  have  been  indorsed  in  blank 
for  the  purpose  of  collection,  vests  a  good  title  in  the  purchaser, 
although  the  agent  has  falsely  represented  that  he  owned  the  drafts 
and  has  failed  to  account  for  the  proceeds.  Coors  v.  German  Nat, 
Bank,  S.  Ct.  Colo.,  Feb.  28,  1890. 
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Common  Carriers. 

Butter  received  by  a  railroad  in  summer  for  shipment  South,  must 
be  shipped  in  such  manner  as  to  prevent  injury  by  heat,  and  the 
railroad's  liability  is  not  altered  by  the  fact  that  it  has  no  refrig- 
erator cars.  Beard  V,  Illinois  Central  R,  R,  G?.,  S.  Ct.  Iowa,  Feb. 
lo,  1890. 

Constitutional  Law. 

Territorial  statute,  prohibiting  the  exportation  of  fish  from  the 
territory,  is  an  interference  with  interstate  commerce,  and  conse- 
quently void.     Territory  V.  Evans,  S.  Ct.  Id.,  Feb.  24,  1890. 

Contracts. 

Agfeement  to  sell  a  brand  of  cigars  to  no  one  in  the  State  except 
the  other  party  to  the  contract,  and  to  give  him  the  exclusive 
agency  for  such  cigars,  is  not  void  as  being  in  restraint  of  trade. 
Newell  V.  Meyendorff,  S.  Ct.  Mont.,  Feb.  4,  1890. 

Corporations. 

Unpaid  instalments  upon  the  capital  stock  of  a  corporation,  do 
not,  in  the  absence  of  a  special  contract,  give  the  corporation  a  lien 
upon  the  stock  for  the  amount  unpaid.  Lankershime  Ranch  Land 
and  Water  Co.  v.  Herberger,  S.  Ct.  Cal.,  Jan.  27,  1890. 

Criminal  Law. 

Larceny  at  common  law  is  constituted  where  a  broker,  by  falsely 
representing  to  the  consignee  of  goods  that  he  has  secured  a  pur- 
chaser therefor,  obtains  a  delivery  order  on  the  carrier,  gives  the 
consignee  a  memorandum  containing  a  fictitious  contract  of  sale  on 
the  consignee's  account,  takes  possession  of  the  goods  and  stores 
them  in  his  own  name,  and  a  sale  by  him  to  another  than  the 
alleged  purchaser  passes  no  title.  Soltau  v.  Gerdau,  Ct.  App.  N. 
Y.,  Feb.  25,  1890. 

Divorce. 

Cruel  treatment  by  a  husband  of  his  wife,  which  renders  her  ex- 
istence intolerable  and  endangers  her  life,  is  not  excused  by  the 
fact  that  such  treatment  is  the  result  of  the  habitual  intoxication  of 
the  husband,  unless  the  wife  herself  has  induced  or  consented  to 
such  intoxication.  McVickarv,  McVickat\  Ct.  Ch.  N.  J.,  Feb.  21, 
1890. 

Excessive  use  of  morphine  by  means  of  hypodermic  injections,  is 
not  drunkenness  within  the  meaning  ofa  statute  which  makes  habi- 
tual drunkenness  a  cause 'for  divorce.  Youfigs  v.  Youngs,  S.  Ct. 
111.,  Nov.  26,  1889. 

Fire  Insurance. 

Assignment  of  a  fire  insurance  policy  to  a  mortgagee  was  written 
by  the  agent  who  had  solicited  the  insurance,  upon  the  policy 
being  brought  to  him  by  the  insured  and  the  mortgagee,  and  was 
subsequently  approved  by  the  company  ;  afterwards  the  insured 
sold  the  property,  and  again  called  to  get  the  policy  transferred  to 
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the  same  mortgagee,  but  was  informed  by  the  agent  that  such 
transfer  was  unnecessary  ;  the  company  was  estopped  to  set  up  the 
non-transfer  of  the  policy  on  the  sale  of  the  property  as  a  defense 
to  an  action  by  the  mortgagee.  Phcenix  Assurance  Co,  v.  Wackier, 
S.  Ct.  Pa.,  Feb.  24,  1890. 

By-law  of  a  mutual  fire  insurance  company,  the  effect  of  which 
is  to  limit  the  company's  liability  on  certain  insured  property,  is 
binding  upon  a  member  of  the  company  who  receives  a  copy  of 
such  by-law  and  makes  no  objection  to  it,  but  continues  his  mem- 
bership in  the  company.  Botgards  v.  hanner^  Mut,  Ins.  Co,,  S. 
Ct.  Mich.,  Feb.  20,  1890. 

Giving  possession  to  lessee  of  insured  property,  under  a  contract 
that  he  shall  buy  the  property  at  the  terminiation  of  the  lease,  or, 
at  his  option,  at  any  time  during  its  continuance,  is  a  breach  of 
a  condition  that  the  policy  shall  become  void  if  anj-  change  takes 
place  in  the  title  or  possession  of  the  property  insured,  without 
notice  to,  and  the  consent  of,  the  insuring  company.  Smith  v. 
Phenix  Ins.  Co.,  S.  Ct.  Cal.,  March  10,  1890. 

Wilful  false  statement  in  a  proof  of  loss,  rendered  after  the  fire, 
of  some  pretended  losses,  will  forfeit  the  entire  policy,  which  pro- 
vides that  *•  any  fraud,  or  attempt  at  fraud,  or  any  false  swearing 
on  the  part  of  the  assured,  shall  cause  a  forfeiture  of  all  claims,'* 
— even  though  the  actual  losses  may  exceed  the  entire  amount  of 
the  policy.  Dolloff  v.  Phoenix  Ins.  0.,S,  Jud.  Ct.  Me.,  Jan.  20, 
1890. 

Jurors. 

Member  of  Mormon  Church  cannot  be  a  juror  in  Idaho,  for  jur- 
ors must  have  all  the  qualifications  prescribed  for  electors.  Ter- 
ritory v.  Evans,  S.  Ct.  Id.,  Feb.  24,  1890. 

Libel. 

Caricatute  in  a  newspaper,  purporting  to  be  a  design  for  a  monu- 
ment to  a  member  of  the  Legislature  and  capable  of  no  meaning, 
except  that  liquor  and  money  were  the  sources  of  his  success  in 
passing  a  certain  bill,  is  libelous  per  se,  and  no  innuendo  is  required. 
Randall  \,  Evening  News  Assn.,  S.  Ct.  Mich.,  Jan.  24,  1890. 

Name  mentioned  in  an  alleged  libelous  newspaper  article  was 

John  F ,  which  was  the  actual  name  of  the  person  claiming 

to  have  been  libeled,  but  such  person  was  generally  known  as  John 
D.  F ,  and  had  adopted  the  middle  letter  for  the  express  pur- 
pose of  distinguishing  him  from  other  persons  of  the  name  of  John 

F ;  in  the  absence  of  evidence  that  he  was  the  person  intended 

to  be  referred  to  in  the  article,  recovery  cannot  be  had.  Finnegan 
V.  Detroit  Free  Press  Co.,  S.  Ct.  Mich.,  Dec.  28,  1889. 

Life  Insurance. 

Assignment  of  policy,  absolute  on  its  face,  by  a  debtor  to  his 
creditor,  passes  no  greater  interest  to  the  latter  than  such  sum  as 
will  pay  the  debt,  with  interest,  and  whatever  premiums  may  have 
been  paid  by  the  creditor,  with  interest  on  the  same.  Cawthom  v. 
Petty,  S.  Ct.  Tex.,  March  4,  1890. 
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Master  and  Servant. 

Carpenter,  porter  and  stewardess  of  a  steamship,  all  of  whom  have 
signed  shipping  articles,  are  fellow-servants,  though  the  former  be- 
longs to  that  division  of  the  ship's  company  known  as  the  *'  deck 
department,"  and  the  latter  two  to  the  **  steward's  department,** 
such  divisions  being  made  merely  for  convenience  of  administration 
and  the  captain  being  in  command  of  the  whole.  Quebec  Steam- 
ship  Co,  V.  Merchant,  S.  Ct.  U.  S.,  March  3,  1890 

MuNiaPAL  Corporations. 

Injuries  to  a  pedestrian,  received  by  him  without  fault  on  his 
part,  through  stumbling  over  a  hydrant  owned  by  a  private  com- 
pany, which  a  city  has  allowed  to  be  maintained  upon  its  sidewalk  in 
a  position  dangerous  to  travelers,  will  entitle  him  to  recover  dam- 
ages against  the  city.  King  v.  City  of  Oshkosh,  S.  Gt.  Wis.,  Jan. 
28,  1890. 

Mutual  Benefit  Insurance. 

Insanity  is  such  **  sickness  or  other  disability  **  as  will  entitle  a 
member  of  a  mutual  benefit  association  to  receive  benefits.  McCul- 
lough  V.  Expressman' sMut,  Ben.  Assn,,  S.  Ct.  Pa.,  March  10,  1890. 

Negugence. 

Contributory  negligence  cannot  be  charged  to  one,  who,  having 
been  placed  through  the  negligence  of  another  in  a  position  of 
danger,  does  not  exercise  coolness  and  presence  of  mind  in  his  en- 
deavors to  escape  from  such  danger.  Silver  Cord  Combination  Min- 
ing Co.  V.  McDonald,  S.  Ct.  Colo.,  Feb.  28,  1890. 

Notary  Public. 

A  woman  cannot  be  appointed  a  notary  public  under  the  laws  of 
Massachusetts.  Opinion  of  the  Justices,  S.  Jud.  Ct.  Mass.,  March 
18,  1890. 

Oysters. 

Natural  oyster-bed,  as  distinguished  from  artificial,  is  one  not 
planted  by  man,  in  any  shoal,  reef  or  bottom  where  oysters  are  to 
be  found  growing,  not  sparsely  or  at  intervals,  but  in  a  mass  or 
stratum,  and  in  sufficient  quantities  to  be  valuable  to  the  public. 
State  V.  Willis,  S.  Ct.  N.  C,  Jan.  14,  1890. 

Public  Officers. 

Habitual  drunkenness,  when  made  by  constitutional  provision  a 
ground  of  removal  from  office,  is  chargeable  to  an  officer  who  has 
been  drinking  to  excess  six  or  eight  times  a  year,  at  intervals  of 
from  one  to  two  months,  for  over  three  years,  and  whose  fits  of  in- 
toxication lasted  from  one  to  two  days,  and  once  for  two  or  more 
weeks.    State  v.  Savage,  S.  Ct.  Ala.,  Feb.  i,  1890. 

Railroads. 
Child,  ten  years  of  age,  who  was  lying  across  a  railroad  track 
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just  before  he  was  run  over,  is  not  chargeable  with  his  own  negli- 
gence, but  recovery  for  his  death  is  precluded  by  reason  of  his  tres- 
pass. Pennsylvania  R,  R.  Co,  v.  McMullen,  S.  Ct.  Pa.,  Feb.  3, 
1890. 

Contributory  negligence  is  not  chargeable  to  a  passenger  in  the 
caboose  of  a  freight  train,  who  gets  up  and  starts  to  go  out  at  the 
sound  of  a  whistle  indicating  approach  to  a  station  and  is  thrown 
down  by  a  sudden  jerking  of  the  train  and  injured,  unless  it  is 
shown  that  the  jerking  was  so  usual  that  he  should  have  antici- 
pated it.  Lusty  V.  Atchison^  T.  (Sf  S,  F,  Ry,  Co.,  U.  S.  C.  Ct.,  D. 
Colo.,  Jan.  21,  1890. 

Stockholder  of  a  railroad  company  is  not  liable  for  the  negligence 
of  the  officers,  agents  or  employes  of  the  company  in  the  opera- 
tion of  its  road,  and  it  makes  no  difference  that  the  stockholder  is 
another  railroad  corporation  which  lawfully  owns  a  majority  of  the 
stock  of  such  company.  Atchison,  T,  (Sf  S,  /^  R,  R.  Co,  v.  Coch- 
tan,  S.  Ct  Kan.,  Feb.  8,  1890. 

Stumbling  over  baggage  in  the  aisle  of  a  passenger  car,  which 
could  have  been  plainly  seen,  will  not  entitle  a  passenger  to  dam- 
ages for  the  injuries  thereby  sustained.  Stimson  v.  Milwaukee ,  L, 
S.  &  W,  Ry.  Co.,  S.  Ct.  Wis.,  Jan.  7,  1890. 

Train  despatcher  of  a  railroad  company,  who  has  absolute  control 
over  the  runing  of  its  trains  and  is  charged  with  the  duty  of  direct- 
ing their  movements,  is  not  a  fellow-servant  of  the  employes  in 
charge  of  the  trains,  who  are  bound  to  obey  his  directions.  Hunn 
V.  Michigan  Central R.  R,  O.,  S.  Ct.  Mich.,  Dec.  28,  1889. 

Yard  switchman  is  not  a  fellow-servant  with  a  locomotive  en- 
gineer. Louisville  (2f  N.  R,  R,  Co,  v.  Sheets,  Ct.  App.  Ky.,  March 
I3»  1890. 

Slander. 

Wofds  spoken  of  a  public  officer,  in  order  to  be  actionable  without 
averment  of  special  damage,  must  impute  to  him  some  incapacity 
or  lack  of  due  qualification  to  fill  his  position,  or  some  positive 
past  misconduct  which  will  iniuriously  affect  him  in  it,  or  the  hold- 
mg  of  principles  hostile  to  the  maintenance  of  the  government; 
when  the  words  spoken  simply  express  the  speaker's  opinion  of 
the  public  officer  referred  to,  but  do  not  charge  any  positive  mis- 
conduct, special  damages  must  be  averred.  Sillars  v.  Collier,  S. 
Jud.  Ct.  Mass.,  Feb.  25,  1890. 

Sunday  Laws. 

Indictment  for  running  trains  on  Sunday  cannot  be  sustained 
against  a  railroad  company  in  West  Virginia;  there  is  no  law  to 
warrant  such  an  indictment.  State  v.  Norfolk  (Sf  IV,  R,  R,  Co.,  S. 
Ct.  App.  W.  Va.,  Jan.  29,  1890. 

fVill  made  on  Sunday  is  valid,  although  the  testator  was  in  good 
health  at  the  time.     Rapp  v.  Reehling,  S.  Ct.  Ind.,  Feb.  26,  1890. 

Trade-marks. 
•*  Lightning  Hay-ICnives,''  when  used  and  advertised  for  years  as 
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the  description  of  knives  made  by  certain  manufacturers,  who  have 
registered  the  word  *•  lightning  *'  as  a  trade-mark,  will  be  protected 
by  injunction  against  the  use  of  the  name  *' Lightning  Pattern 
Hay-Knives/*  as  the  word  "lightning"  is  not  merely  descriptive 
of  the  quality  or  characteristic  of  the  knives.  Hiram  Holt  Co, 
V.  Wadswortk,  U.  S.  C.  Ct.,  N.  D.  N.  Y.,  Dec.  30,  1889. 

Old  machines^  of  another  make  than  his  own,  may  be  bought  by 
a  manufacturer,  repaired,  repainted  and  sold  again,  without  remov- 
ing the  trade-mark  put  upon  them  by  the  original  manufacturer. 
Singer  M/g,  Co,  v.  Bent,  U.  S.  C.  a.,  N.  D.  111.,  Dec.  23,  1889. 

''Singer,'*  the  name  which  has  come  to  publicly  identify  the 
special  kinds  of  sewing-machine  made  by  the  patentee,  Singer,  and 
his  successors,  cannot,  after  the  expiration  of  their  patent,  be  pro- 
tected to  the  latter  as  a  trade-mark  so  that  they  may  have  the  exclu- 
sive right  to  use  the  name  as  applied  to  sewing-machines.  Singer 
Mfg.  Co.  w,/une  Mfg.  Co.,  U.  S.  C.  Ct,  N.  D.  111.,  Dec.  23,  1889. 

'*  Tycoon,''  having  been  in  common  and  general  use,  as  descrip- 
tive of  a  certain  class  of  teas  for  many  years,  cannot  now  be  ap- 
propriated by  a  particular  dealer  as  a  trade-mark.  Corbin  v.  Gould, 
S.  Ct.  U.  S.,  Feb.  3,  1890. 

Water- Rights. 

Pollution  by  oil  of  a  spring  of  water  upon  an  adjoining  property 
to  that  on  which  the  oil  is  stored  in  large  quantities,  such  pollution 
being  caused  by  the  oil  leaking  from  the  casks  containing  it,  satu- 
rating the  ground  and  penetrating  to  the  hidden  veins  of  water 
feeding  the  spring,  will  entitle  the  owner  of  the  spring  to  recover 
damages  ffom  the  person  thus  storing  the  oil.  Kinnaird  v.  Stand- 
ard Oil  Co.,  Ct.  App.  Ky.,  Jan.  25,  1890, 

Wills. 

Contract  to  make  a  will,  bequeathing  all  the  property  of  a  decedent 
to  an  adopted  daughter,  is  not  shown  by  evidence  that  such  dece- 
dent, before  adopting  such  daughter  and  procuring  an  act  of  the 
legislature  changing  her  name  and  making  her  capable  of  inherit- 
ing from  him,  agreed  to  make  her  his  heir,  entered  into  some  writ- 
ten contract  with  her  father,  which  could  not  be  produced  at  trial, 
and  afterwards  declared  that  she  would  have  cdl  his  property. 
Davis  V.  Hendricks,  S.  Ct.  Mo.,  Jan.  27,  1890. 

Devise  of  *'all  my  estate,  both  real  and  personal,  that  I  shall 
inherit  as  my  portion  after  my  father *s  death/*  made  by  a  testatrix 
whose  father  was  living,  and  whose  only  estate  in  land  was  that 
inherited  by  her  from  her  mother,  subject  to  her  father's  estate  by 
the  curtesy,  passes  her  estate  in  such  land.  Graham  v.  Grugan^ 
S.  Ct.  Pa.,  Feb.  3,  1890.  James  C.  Sellers. 
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AMERICAN  LAW  REGISTER. 


JUNE,  1890. 


THE  RIGHT  OF  THE  FEDERAL  COURTS  TO  PUN- 
ISH  OFFENDERS  AGAINST  THE  BALLOT  BOX. 


The  propositions  advanced  in  this  article  may  be  broadly 
laid  down  as  follows  : — 

The  Federal  Courts  have  jurisdiction  to  punish  crimes  against 
the  ballot  box,  at  Congressional  elections:  Ex  parte  Siebold 
(1879),  100  U.  S.  371  ;  Ex  parte  Yarbrough  (1883),  no  Id. 

653. 

This  rule  obtains,  even  though  the  offenders  had  no  inten- 
tion of  falsifying  the  returns,  as  to  the  Congressional  vote,  and 
did  not  interfere  with  them.  The  reason  of  this  doctrine  is, 
that  the  entire  vote,  both  for  State  officers  and  for  Congress- 
men, must  be  considered  as  an  unit ;  hence,  an  interference 
with  the  returns  of  the  State  vote,  violates  the  laws  of  Con- 
gress, and  the  offenders  are  criminally  liable  under  the  statutes 
of  the  United  States:  In  re  Qy  (1888),  127  U.  S.  731  ;  In  re 
Coy {i%iT),\i ,  S.  Circ.  Ct, Dist  Indiana,  31  Fed.  Repr.  794. 

Over  other  elections,  the  Federal  Courts  have  no  jurisdiction 
to  punish  violators  of  the  election  laws,  except  when  there  is 
a  discrimination  on  account  of  race,  color,  or  previous  condi- 
tion of  sei*vitude,  within  the  prohibitions  of  the  Fifteenth 
Amendment:  U,  5.  v.  Reese,  et  aL  (1875),  92  U.  S.  214. 

[Since  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  Fitzgerald  v.  Green  (March  24,  1 890),  there  is  doubt 
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as  to  the  elections  where  State  officers  and  Presidential  elec- 
tors, or  Presidential  electors  alone,  but  no  Representatives  in 
Congress,  are  balloted  for :  infta^  page  344. 

II. 

The  first  Article  of  the  Constitution  of  the  United  States 
provides — 

Section  2.  The  House  of  Representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several  States,  and 
Electors  in  each  State  shall  have  the  qualifications  requisite  for  Electors  of 
the  most  numerous  Branch  of  the  State  Legislature. 

When  \'acancies  happen  in  the  Representation  from  any  State,  the 
Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
vacancies. 

[It  would  be  neither  necessary  nor  profitable  to  quote  the 
opinions  of  different  writers  upon  the  qualifications  of  the  vo- 
ters or  electors  ibr  Representatives,  as  this  is  a  legal  and  not 
a  political  essay  and  is  intended  rather  to  be  an  exposition  of 
the  various  decisions  of  the  Federal  courts.  Still,  a  reference 
to  a  well-known  work  will  be  proper,  in  view  of  the  authority 
conceded  to  it  by  Chief  Justice  Marshall,  especially  in  Cohens 
V.  Virginia  (1821),  6  Wheat.  (19  U.  S.)  264,  419. 

The  definition  of  the  right  of  suffrage  is  very  justly  regarded  as  a  funda- 
mental article  of  republican  government.  It  was  incumbent  upon  the 
Convention,  therefore,  to  define  and  establish  this  right  in  the  Constitution. 
To  have  left  it  open  for  the  occasional  regulation  of  the  Congress,  would 
have  been  improper,  for  the  reason  just  mentioned.  To  have  submitted 
it  to  the  legislative  discretion  of  the  States,  would  have  been  improper  for 
the  same  reason  ;  and  for  the  additional  reason,  that  it  would  have  rendered 
too  dependent  on  the  State  governments,  that  branch  of  the  Federal 
government  which  ought  to  be  dependent  upon  the  people  alone.  To 
have  reduced  the  difierent  qualifications  in  the  different  States,  to  one 
uniform  rule,  would  probably  have  been  as  dissatisfactory  to  some  of  the 
States,  as  it  would  have  been  difficult  to  the  Convention.  The  provision 
made  by  the  convention  appears,  therefore,  to  be  the  best  that  lay  within 
their  option.  It  must  be  satisfactory  to  every  State ;  because  it  is  con- 
formable to  the  standard  already  established,  or  which  may  be  established 
by  the  State  itself.  It  will  be  safe  to  the  United  States ;  because,  being 
fixed  by  the  State  Constitutions,  it  is  not  alterable  by  the  State  govern- 
ments, and  it  cannot  be  feared  that  the  people  of  the  States  will  alter  this 
part  of  their  Constitutions,  in  such  a  manner  as  to  abridge  the  rights 
secured  to  them  by  the  Federal  Constitution :  The  Federalist,  No.  52. 


Digitized  by 


Google 


TO  PUNISH  OFFENDERS  AGAINST  THE  BALLOT  BOX.   339 

While  this  Second  section  of  the  First  Article  of  the  Con- 
stitution adopts  the  qualifications  prescribed  by  the  States  for 
a  voter  at  an  election  for  the  popular  branch  of  the  State  legis- 
lature, yet  Congress  has  a  supervisory  power  over  the  subject, 
under  the  provisions  of  the  Fourth  section  of  the  same  Article 
of  the  Constitution  (infrd)^  in  order  to  secure  legal  and  feiir 
elections,  a  free  and  safe  exercise  of  the  right  to  vote  thereat, 
and  to  prevent  fraud  and  violence  thereabout  Congress  can 
make  altogether  new  regulations  or  add  to  or  alter  those  al- 
ready made  by  the  State ;  impose  new  duties  on  the  State  of- 
ficers of  election  and  provide  for  the  appointment  of  other 
officers ;  and  compel  the  enforcement  of  State  and  Federal  laws 
regulating  elections.  A  regulation  made  by  Congress  is  of 
superior  authority,  and  any  State  law  repugnant  to  it  is  void 
as  to  Congressional  elections.  Congress  has  plenary  and 
paramount  jurisdiction  over  these  elections :  In  re  Coy  (1888), 
127  U.  S.  731. 

The  provision  in  relation  to  vacancies  in  the  Representa- 
tion from  any  State  is  enforced  by  the  Revised  Statutes — 

Skc.  26.  The  time  for  holding  elections  in  any  State,  District  or  Ter- 
ritory for  a  Representative  or  Delegate  to  fill  a  vacancy,  whether  such 
vacancy  is  caused  by  a  failure  to  elect  at  the  time  prescribed  by  law,  or 
by  the  death,  resignation,  or  incapacity  of  a  person  elected,  may  be  pre- 
scribed by  the  laws  of  the  several  States  and  Territories  respectively. 

[Under  these  provisions  of  the  Constitution  and  the  Re- 
vised Statutes,  the  Supreme  Court  of  Rhode  Island  were  of 
opinion  that  a  vacancy  caused  by  the  House  unseating  a 
member  was  one  to  be  filled  at  an  election  ordered  by  the 
Governor ;  but  if  the  count  of  the  votes  established  no  elec- 
tion, then  under  a  law  of  Rhode  Island  the  legislature  might 
order  a  new  election,  and  the  Governor,  even  if  he  had  power 
under  the  Constitution  of  the  United  States,  might  wait  for  the 
action  of  the  General  Assembly  so  long  as  it  was  in  session: 
In  re  Representative  Vacancy  (1887),  15  R.  I.  621  ;  In  re  Con- 
gressional Elections  (1887),  Id.  624,  627. 

[The  First  article  of  the  Constitution  also  provides — 

Sbction  3.  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for  six 
years.     *    *    ♦ 
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SECTION  4.  The  times,  places  and  manner  of  holding  elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the  Leg- 
islature thereof;  but  the  Congress  may  at  any  time  by  law  make  or  alter 
such  regulations,  except  as  to  the  places  of  choosing  Senators. 

[Hamilton,  in  The  Federalist  (Nos.  59,  60,  61)  explains  this 
section,  together  with  the  objections  which  were  originally 
raised  against  it,  by  proceeding  on  the  broad  ground  that 
every  government  ought  to  contain  in  itself,  the  means  of  its 
own  preservation.  This  principle  was  yielded  in  the  case  of  the 
Senate,  chiefly  because  the  autonomy  of  the  States  would  be 
endangered ;  moreover  the  Senate  is  a  body  whose  members 
are  classified  in  terms,  whilst  the  Representatives  are  to  be 
elected  every  two  years.  The  present  arrangement,  Hamilton 
thought  preferable  in  that  it  would  be  more  convenient  and  satis- 
fectory  in  ordinary  cases  and  when  no  improper  views  prevail ; 
so  that  the  intention  was  to  have  Federal  interference  upon  ex- 
traordinary circumstances,  when  safety  demanded. 

[Under  this  section  of  the  Constitution,  Congress  enacted — 

Chap.  XLVII.  An  Act  for  the  appointment  of  Representatives  among 
the  several  States  according  to  the  Sixth  Census.  (Approved  June  25, 
1842,  5  Stat,  at  Large  491.) 

Sec  2.  And  be  it  further  enacted ^  That  in  every  case  where  a  State  is 
entitled  to  more  than  one  Representative,  the  number  to  which  each  State 
shall  be  entitled  under  this  apportionment  shall  be  d'ected  by  districts 
composed  of  contiguous  territory,  equal  in  number  to  the  number  of 
Representatives  to  which  said  State  may  be  entitled,  no  one  district  elect- 
ing more  than  one  Representative. 

[Justice  Miller,  in  the  Yarbrough  case  {supra)  explains 
the  origin  and  purpose  of  this  section  : — 

It  was  not  until  1842,  that  Congress  took  any  action  under  the  power 
here  conferred,  when,  conceiving  that  the  system  of  electing  all  the 
members  of  the  House  of  Representatives  from  a  State  by  a  general  ticket, 
as  it  Mms  called,  that  is,  every  elector  voting  for  as  many  names  as  the 
State  was  entitled  to  representatives  in  that  House,  worked  injustice  to 
other  States  which  did  not  adopt  that  system,  and  gave  an  undue  prepon- 
derance of  power  to  the  political  party  which  had  a  majority  of  votes  in 
the  States,  however  small,  enacted  that  each  member  should  be  elected 
by  a  separate  district,  composed  of  contiguous  territory :  (i  10  U.  S.  660.) 

[Thirty  years  later,  the  language  of  the  Act  of  1842  was 
slightly  changed,  but  the  sense  remained  the  same,  and,  in  the 
lanpruage  of  the  Act  of  February  2,  1872  (Section  2,  17  Stat 
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at  Large  28,  as  amended  by  the  Act  of  May  30,  1872,  Id.  192) 
now  appears  in  the  Revised  Statutes  of  the  United  States  as — 

Sec.  23.  In  each  State  entitled  under  this'apportionment  to  more  than 
one  Representative,  the  number  to  which  such  State  may  be  entitled  in  the 
Forty-third  and  each  subsequent  Congress  shall  be  elected  by  districts 
composed  of  contiguous  territory,  and  containing  as  nearly  as  practicable 
an  equal  number  of  inhabitants,  and  equal  in  number  to  the  number  of 
Representatives  to  which  such  State  may  be  entitled  in  Congress,  no  one 
district  electing  more  than  one  Representative ;  but  in  the  election  of  Rep- 
resentatives to  the  Forty-third  Congress  in  any  State  to  which  an  increased 
number  of  Representatives  is  given  by  this  appointment,  the  additional 
Representative  or  Represenatives,  may  be  elected  by  the  State  at  large,  and 
tlie  other  Representatives  by  the  districts  as  now  prescribed  by  law,  unless 
the  Legislature  of  tlie  State  shall  otherwise  provide  before  the  time  fixed 
by  law  for  the  election  of  Representatives  therein. 

[Hamilton  discussed  the  power  to  pass  this  statute,  in  The 
Federalist  (Nos.  60  and  61),  where  he  was  called  upon  to  meet 
the  objection  that  the  Constitution  did  not  compel  the  voters 
to  meet  in  no  larger  divisions  than  one  county  or  similar  di- 
vision of  the  State.  The  evils  of  a  general  ticket  were  not 
then  apparent. 

[Justice  Miller,  in  the  same  Yarbrough  case  {supra\ 
points  out  that  the  election  of  Representatives  in  the  different 
States  on  different  days  finally  appeared  to  be  an  evil  which 
Congress  remedied  by  another  section  of  the  same  Act  of 
February  2,  1872,  which  is  now  incorporated  into  the  Revised 
Statutes  as — 

Sbc.  25.  The  Tuesday  next  after  the  first  Monday  in  November,  in  the 
year  eighteen  hundred  and  seventy-six,  is  established  as  the  day,  in  each 
of  the  States  and  Territories  of  the  United  States,  for  the  election  of  Rep- 
resentatives and  Delegates  to  the  Forty-fifth  Congress;  and  the  Tuesday 
next  after  the  first  Monday  in  November,  in  every  second  year  thereafter, 
is  established  as  the  day  for  the  election,  in  each  of  said  States  and 
Territories,  of  Representatives  and  Delegates  to  the  Congress  commencing 
on  the  fourth  day  of  March  next  thereafter. 

[Commenting  upon  the  appointment  of  a  time  for  the  elec- 
tion of  Representatives,  Justice  Miller,  in  the  same  case,  re- 
marked— 

Now  the  day  fixed  for  electing  members  of  Congress  has  been  establish- 
ed by  Congress  without  regard  to  the  time  set  for  election  of  State  officers, 
in  each  State,  and  but  for  the  fact  that  the  State  legislatures  have,  for  their 
own   accommodation,  required  State  elections  to  be  held  at  the  same 
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time,  these  elections  would  be  held  for  Congressmen  alone  at  the  time 
fixed  by  the  act  of  Congress :     no  U.  S.  66i. 

[These  last  words  receive  peculiar  force  from  the  Act  of 
March  3,  1875,  18  Stat,  at  Large  400,  in  which  occurs  this  con- 
cession to  convenience : — 

Sec  6.  That  section  twenty-five  of  the  Revised  Statutes  prescribing 
the  time  for  holding  elections  for  Representatives  to  Congress,  is  hereby 
modified  so  as  not  to  apply  to  any  State  that  has  not  yet  changed  its  day 
of  election,  and  whose  Constitution  must  be  amended  in  order  to  effect  a 
change  in  the  day  of  election  of  State  officers  in  said  State. 

[To  prevent  viva  voce  voting  and  to  make  an  uniform  sys- 
tem of  ballots,  an  amendatory  Act  to  that  of  May  31,  1870 
(16  Stat,  at  Large  140,  "  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote"),  provided,  as  now  incorporated  in  the 
Revised  Statutes — 

Sec.  27.  All  votes  for  Representatives  in  Congress  must  be  by  written 
or  printed  ballot ;  and  all  votes  received  or  recorded  contrary  to  this 
Section  shall  be  of  no  effect.  (Act  of  February  28,  1871,  Sect.  19,  16 
Stat,  at  Large  440.) 

[The  first  article  of  the  Constitution  also  provides — 

Section  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns, 
and  Qualifications  of  its  own  Members. 

Section  8.    The  Congress  shall  have  power — 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this 
Constitution  in  the  Government  of  the  United  States,  or  in  any  Depart- 
ment or  Officer  thereof 

[The  following  remarks  by  Woodruff,  J.  {U.  S.  v.  Quinn 
(1870),  U.  S.  Circ.  Ct.,  S.  Dist.  N.  Y.,  8  Blatchf.  48.  64-5),  are 
of  interest  in  the  absence  of  decisions  upon  the  point : — 

We  do  not  think  it  necessary  to  rest  our  views  of  the  constitutionality  of 
the  law  [section  5512,  Rev.  Stat.  U.  S.]  upon  that  [fifth]  section,  and  yet 
the  agreement,  to  our  minds,  is  plausible  in  a  high  degree,  if  indeed,  we 
ought  not  to  regard  it  as  satisfactory  considered  alone,  namely,  that  when 
the  Constitution  confers  upon  each  house  the  power  to  judge  of  the  elec- 
tion returns,  and  qualifications  of  its  own  members  and  then  authorizes 
Congress  to  make  all  laws  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  in  any  department  of  the 
Government,  it  authorizes  Congress  to  make  such  laws  touching  the  con- 
duct of  elections  and  returns,  as  will  operate,  first,  to  furnish  to  each 
House  of  Congress  appropriate  evidence  of  the  validity  of  the  commission, 
or  appointment  of  any  man  who  comes  there,  claiming  the  right  to  a  seat. 
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and,  sSecond,  to  prohibit  the  intervention  of  any  obstacle  which  might  em- 
barrass, or  prevent,  the  exercise  of  the  right  of  each  House  to  judge  the 
election  of  any  man  who  claims  the  right  to  a  seat 

[As  a  result  of  the  great  struggle  between  the  North  and 
the  South,  the  Fourteenth  Amendment  (ratified  in  1868  and 
proclaimed  July  28,  1868)  provides  : — 

Section  i.  All  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate 
l^slation,  the  provisions  of  this  article. 

And  two  years  later,  the  Fifteenth  Amendment  (ratified  in 
1870  and  proclaimed  March  30,  1870)  added  that: — 

Section  i.  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

in. 

The  second  Article  of  the  Constitution  provides  (Section 
one),  in  relation  to  the  President  and  Vice-President  of  the 
United  States  that- 
Each  State  shall  appoint,  in  such  manner  as  the  Legislature  thereof  may 
direct,  a  number  of  Electors,  equal  to  the  whole  number  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  in  the  Congress.  *  * 
The  Congress  may  determine  the  time  of  choosing  the  Electors,  and 
the  day  on  which  they  shall  give  their  votes  ;  which  day  shall  be  the  same 
throughout  the  United  States. 

[Under  this  Section,  Congress  has  exercised  its  constitu- 
tional powers  in  Chapter  one,  Title  Three,  of  the  Revised 
Statutes,  as  amended  by  Act  of  February  3,  1887  (24  Stat  at 
Large,  page  373),  and  Act  of  October  19,  1888  (25  Stat,  at 
Large,  page  6 1 3).  It  is,  however,  unnecessary  to  consider  these 
sections  in  this  place,  as  the  recent  decision  of  the  Supreme 
Court  of  the  United  States,  in  Fitzgerald  v.  Green^  read  March 
24, 1890,  by  Justice  Gray,  has  declared  that  electors  for  Presi- 
dent and  Vice-President,  although  appointed  by  and  actin<^ 
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under  the  Constitution,  are  no  more  officers  or  agents  of  the 
United  States  than  are  the  members  of  the  State  legislatures 
when  acting  as  electors  of  Federal  Senators,  or  the  people 
when  acting  as  electors  of  representatives  in  Congress :  hence 
the  States  and  the  State  courts  have  power  to  punish  fraud- 
ulent voting  in  the  choice  of  their  electors.  The  opinion 
is  too  brief  to  be  satisfactory  and  does  not  decide  as  some 
have  imagined,  that  the  State  courts  have  exclusive  juris- 
diction :  this  point  was  not  necessary  for  the  decision,  as  recog- 
nition of  the  jurisdiction  of  the  State  courts  was  suffi- 
cient. The  case  was  this :  Green  had  been  convicted  by  the 
Hustings  court  of  Manchester  (Virginia),  of  voting  for  Presi- 
dential electors  while  disqualified  under  the  State  law ;  the 
United  States  Circuit  Court  discharged  Green  on  Habeas 
Corpus  and  this  discharge  was  reversed  by  the  Supreme 
Court.  The  case  really  involved  the  question  of  double 
punishment,  as  a  Representative  in  Congress  was  also  voted 
for,  and  the  reversal  in  this  respect  operated  to  affirm  the  pro- 
priety of  the  criminal  suffering  as  much  as  the  different  laws 
might  allow,  without  deciding  the  point :  (see  infra,  page  364). 
It  will  be  observed  that  nothing  in  this  utterance  of  the 
Supreme  Court  touches  upon  section  5520  of  the  Revised 
Statutes  {infra,  page  363) :  in  fact,  the  exact  position  of  Presi- 
dential electors  urgently  needs  definition. 

IV 

The  doctrine  generally  held  by  the  courts,  is,  that  the  right 
to  vote  depends  on  the  laws  of  the  State  where  this  franchise 
is  exercised,  and  is  not  granted  to  a  citizen,  nor  guaranteed 
by  the  Constitution  of  the  United  States:  per  Bond,  C.  J., 
U.  S.  V.  Crosby  et  al.  (1871),  U.  S.  Circ.  Ct,  Dist.  S.  C.  1 
Hughes  448,  456. 

[This  was  justly  denied  by  Justice  Miller,  in  the  Yar- 

brough  case,  in  this  language : — 

But  it  is  not  correct  to  say  that  the  right  to  vote  for  a  member  of  Con- 
gress, does  not  depend  on  the  Constitution  of  the  United  States.  The 
oflfice,  if  it  be  properly  called  an  office,  is  created  by  that  Constitution, 
and  by  that  alone.  It  also  declares  how  it  shall  be  filled,  namely,  by  elec- 
tion. *  *  *  The  States,  in  prescribing  the  qualifications  of  voters  for  the 
most  numerous  branch  of  their  own    lejsnslatures  do  not  do  this  with 
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reference  to  the  election  for  members  of  Congress.  Nor  can  they  prescribe 
the  qualification  for  voters  for  those  [members]  eo  nomine.  They  define 
who  are  to  vote  for  the  popular  branch  of  their  own  legislature,  and  the 
Constitution  of  the  United  States  says  the  same  persons  shall  vote  for 
members  of  Congress  in  that  State.  It  adopts  the  qualifications  thus 
furnished,  as  the  qualifications  of  its  own  electors  for  members  of  Con- 
gress. 

It  is  not  true,  therefore,  that  electors  for  members  of  Congress  owe  their 
right  to  vote  to  the  State  law  in  any  sense  which  makes  tlie  exercise  of 
the  right  to  depend  exclusively  on  the  law  of  the  State :  (i  10  U.  S.  663.) 

The  Fifteenth  Amendment  has  been  construed  to  confer  the 
right  to  vote  upon  no  one,  and  merely  to  invest  citizens  of  the 
United  States  with  right  of  exemption  from  discrimination  in 
the  exercise  of  the  elective  franchise,  on  account  of  race,  color, 
or  previous  condition  of  servitude.  It  is  said  the  right  to  vote 
comes  from  the  States,  but  the  right  from  the  prohibited  dis- 
crimination comes  from  the  Federal  Government.  But,  un- 
less a  citizen  is  otherwise  qualified  to  vote,  he  cannot  avail 
himself  of  his  franchise.  Thus,  where  a  State  law  provides 
the  qualifications  of  its  voters,  and  no  prohibited  discrimina- 
tion is  made,  all  voters  must  have  those  qualifications  before 
they  can  insist  upon  their  right  to  cast  their  ballots  ;  they  must 
be  qualified  voters  before  they  can  have  an  officer  indicted  for 
refusing  their  ballot :  United  States  v.  Reese  ( 1 875),  92  U.  S.  2 14. 

Neither  the  Constitution,  nor  the  Fourteenth  Amendment, 
made  all  citizens  voters,  and  a  provision  in  a  State  Constitution 
which  confines  the  right  of  voting  to  male  citizens  of  the 
United  States  is  no  violation  of  the  Federal  Constitution,  and 
an  officer  refusing  the  ballot  of  a  woman,  violates  no  law.  State 
or  National,  because  the  woman  had  no  right  to  the  elective 
franchise  ;  the  new  Amendments  do  not  enlarge  the  privilege 
of  suffi*age  so  as  to  entitle  anyone  to  vote :  Minor \,  Happersett, 
(1874),  21  Wall.  (88  U.  S.)  162. 

[The  year  previous,  one  of  the  concurring  Justices  in  Minor  v. 
Happersett  (Hunt),  sitting  in  the  Circuit  Court,  for  the  North- 
em  District  of  New  York,  and  upon  an  indictment  of  Miss 
Susan  B.Anthony,  for  voting  at  an  election  for  Representatives 
in  Congress,  under  section  55 1 1  of  the  Revised  Statutes  directed 
a  verdict  of  guilty,  saying — 

The  right  of  voting,  or  the  privilege  of  voting,  is  a  right  or  privilege 
arising  under  the  Constitution  of  the  State,  and  not  under  the  Con- 


Digitized  by 


Google 


34^         THE  RIGHT  OF  THE  FEDERAL  COURTS 

stitution  of  the  United  States.  *  *  If  the  right  belongs  to  any  particu- 
lar person,  it  is  because  such  person  is  entitled  to  it  by  the  laws  of  the  State 
where  he  offers  to  exercise  it,  and  not  because  of  citizenship  of  the  United 
States.  *  *  If  the  Legislature  of  the  State  of 'New  York  should  require  a 
higher  qualification  in  a  voter  for  a  Representative  in  Congress  than  is 
required  of  a  voter  for  a  member  of  the  House  of  Assembly  of  the  State, 
this  would,  I  conceive,  be  a  violation  of  a  right  belonging  to  a  person  as  a 
citizen  of  the  United  States.  That  right  is  in  relation  to  a  Federal  sub- 
ject or  interest,  and  is  guaranteed  by  the  Federal  Constitution  :  14  Blatchf. 
205. 

As  already  noticed,  the  Supreme  Court  of  the  United  States 
bases  the  right  to  vote  for  Congressmen  upon  the  Federal 
Constitution,  and  it  has  been  thought,  that  if  the  rules  of  logic 
are  rigidly  applied  to  the  opinion,  the  distinction  is  more 
seeming  than  real. 

[This  sentiment  has  sought  support  from  the  distinction 
drawn  by  Justice  Miller,  in  the  Yarbrough  case,  where 
the  broad  language  of  Waite,  C.  J.,  in  Minor  v.  Happersett 
(1874),  21  Wall.  (88  U.  S.)  162,  was  restrained  to  its  immediate 
subject  matter. 

But  the  Court  was  combatting  the  argument  that  this  right  [to  vote]  was 
conferred  on  all  citizens,  and  therefore  upon  women  as  well  as  men. 

In  opposition  to  that  idea,  it  was  said  the  Constitution  adopts  as  the 
qualification  for  voters  of  members  of  Congress  that  which  prevails  in  the 
State  where  the  voting  is  to  be  done  ;  therefore,  said  the  opinion,  the 
right  is  not  definitely  conferred  on  any  person  or  class  of  persons  by  the 
Constitution  alone,  because  you  have  to  look  to  the  law  of  the  State  for 
the  description  of  the  class.  But  the  Court  did  not  intend  to  say,  that 
when  the  class  or  the  person  is  thus  ascertained,  his  right  vote  for  a  mem- 
ber of  Congress  was  not  fundamentally  based  upon  the  Constitution,  which 
created  the  office  of  member  of  Congress,  and  declared  it  should  be  elec- 
tive, and  pointed  to  the  means  of  ascertaining  who  should  be  electors. 

The  Fifteenth  Amendment  of  the  Constitution,  by  its  limitation  on  the 
power  of  the  States  in  the  exercise  of  their  right  to  prescribe  the  qualifica- 
tions of  voters  in  their  own  elections,  and  by  its  limitations  of  the  power 
of  the  United  States  over  that  subject,  clearly  shows  that  the  right  of 
sufirage  was  considered  to  be  of  supreme  importance  to  the  National 
Government,  and  was  not  intended  to  be  left  within  the  exclusive  con- 
trol of  the  States  :  Ex  parte  Yarbrough  (1883),  no  U.  S.  651,  664. 

V. 

The  provisions  of  the  Statutes  of  the  United  States  which 
are  enforceable  by  the  Federal  Courts  in  trials  of  offenders 
against  the  ballot  box,  are  both  general  and  special,  the  latter 
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relating  solely  to  election  offenses.  Of  the  general  statutes,  the 
following  are  applicable  to  the  subject. 

Section  5440.  If  two  or  more  persons  conspire  either  to  commit  any 
ofiense  against  the  United  States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  ef- 
fect the  object  of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty  of  not  more  than  ten  thousand  dollars,  or  to  imprison- 
ment for  not  more  than  two  years,  or  to  both  fine  and  imprisonment  in 
the  discretion  of  the  Court.  (Act of  March  2,  1867,  Section  30,  14  Stat,  at 
Large  484,  as  amended  by  Act  of  May  17,  1879,  21  Stat  at  Large  4,  and 
now  incorporated  into  the  Revised  Statutes.) 

[Under  this  Statute,  in  1887,  Coy  was  successfully  indicted 
in  the  Indianapolis  ballot  box  case:  127  U.  S.  731  ;  31  Fed. 
Repr.  794.  It  is.  of  course,  a  general  Statute,  not  simply  ap- 
plicable to  election  cases,  and  has  had  its  most  extensive  ap- 
plication in  revenue  cases  :  See  the  references  in  Gould  and 
Tucker's  notes  on  the  Revised  Stat.  U.  S.  pp.  1023-6. 

Chap.  CXIV.  An  Act  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  the  several  States  of  this  Union,  and  for  other  purposes, 
(Approved  May  31,  1870,  16  Stat,  at  Large  139.) 
Sec  6,  as  incorporated  in  the  Revised  Statutes  :  to  wit — 
Skc.  5508.  If  two  or  more  persons  conspire  to  injure,  oppress,  threaten, 
or  intimidate  any  citizen,  in  the  free  exercise  or  enjoyment  of  any  right 
or  privilege  secured  to  him  by  the  Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exercised  the  same  ;  or  if  two  or  more 
persons  go  in  disguise  on  the  highway,  or  on  the  premises  of  another, 
with  intent  to  prevent  or  hinder  his  free  exercise  or  enjoyment  of  any 
right  or  privilege  so  secured,  they  shall  be  fined  not  more  than  five  thou- 
sand dollars  and  imprisoned  not  more  than  ten  years  ;  and  shall,  more- 
over, be  thereafter  ineligible  to  any  office,  or  place  of  honor,  profit  or 
trust,  created  by  the  Constitution  or  laws  of  the  United  States. 

[In  the  next  year,  by  Act  of  April  20,  1 871,  Section  second, 
(17  Stat,  at  Large  13),  and  now  incorporated  in  the  Revised 
Statutes  as  Section  5407,  punishment  was  provided  for  a  con- 
spiracy to  defeat  the  due  course  of  justice  in  cases  such  as  are 
forbidden  in  Section  5508,  just  quoted. 

[This  section  is  constitutional:  Baldwin  v.  Franks  {1SS6), 
120  U.  S.  678,  690,  a  Chinese  case  affirming  [/.  S.  v.  Waddell 
(1884),  112  Id.  76,  a  homestead  entry,  affirming  Ex  parte  Yar- 
trough  (1883),  1 10  Id.  65 1,  a  case  of  intimidation  of  a  colored 
voter ;  but  it  protects  only  persons  who  are  "  citizens,**  in  a 
political  sense,  as  voters.     The  interpretation  put  upon  it  by 
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Chief  Justice  Waite  is  as  severe  as  that  put  by  the  same  Jus- 
tice upon  Sections  three  and  four  of  the  same  Act  of  1870,  in 
U,  S,  V.  Reese  (1875),  92  U.  S..214;  a  construction  so  severe 
that  the  Court  was  obliged  to  give  an  explanation  in  Supervis- 
ors V.  Stanley  (1881),  105  Id.  305,  where  the  question  was  one 
of  taxation  and  not  of  civil  rights.  Justice  Miller,  deliver- 
ing the  opinion  in  the  latter  case,  said — 

This  Court,  in  the  two  cases  cited  in  the  brief,  United  States  v.  Reese 
(92  U.  S.  214)  and.  Trade  Mark  Cases  (100  Id.  82),  concedes  the  general 
principle  that  the  whole  of  a  statute  is  not  necessarily  void  because  a 
part  of  it  may  be  so.  *  *  *  The  first  case  also  implies  that  there  may 
be  unconstitutional  provisions  which  do  not  vitiate  the  w^hole  statute,  or 
even  a  single  section,  because  the  argument  is  to  show  that  in  that  case 
there  could  be  no  separation  of  the  good  from  the  bad.  It  is  also  to  be 
observed  that,  in  both  these  cases,  it  was  a  statute  creating  and  punishing  of- 
fences criminally  which  was  to  be  construed  in  regard  to  tlic  limited  con- 
stitutional power  of  Congress  in  criminal  matters. 

[The  last  sentence  explains  the  seeming  preference  of  the 
rich  tax  payer  over  the  poor  voter. 

[Returning  to  Baldwin  v.  Franks,  the  substance  of  the  de- 
cision is  contained  in  the  words  of  Chief  Justice  Waite. — 

This  section  is  highly  penal  in  its  character,  much  more  so  than  any 
others,  for  it  not  only  provides  as  a  punishment  for  the  offence,  a  fine  of 
not  more  than  five  thousand  dollars  and  an  imprisonment  of  not  more 
than  ten  years,  but  it  declares  that  any  person  convicted,  shall  **  be  there- 
after ineligible  to  any  office,  or  place  of  honor,  profit,  or  trust  created  by 
the  Constitution  or  laws  of  the  United  States."  It  is,  therefore,  to  be 
construed  .strictly  ;  not  so  strictly  as  to  defeat  the  legislative  will,  but 
doubtful  words  are  not  to  be  extended  beyond  tlieir  natural  meaning 
in  the  connection  in  which  they  are  used.  Here  the  doubtful  word  is 
"citizen,"  and  it  is  used  in  connection  with  the  rights  and  privileges  per- 
taining to  a  man  as  a  citizen,  and  not  as  a  person  only,  or  an  inhabitant. 
And,  besides,  the  crime  has  been  classified  in  the  revision  \i»  e,^  the  ar- 
rangement of  the  Revised  Statutes  of  the  United  States,]  among  those 
which  relate  to  the  elective  fi:auchise  and  the  civil  rights  of  citizens.  For 
these  reasons  we  are  satisfied  that  the  word  * 'citizen,'*  as  used  in  this 
statute,  must  be  given  the  same  meaning  it  has  in  the  Fourteenth  Amend- 
ment; of  the  Constitution,  and  that,  to  constitute  the  offence  which  is  there 
provided  for,  the  wrong  must  be  done  to  one  who  is  a  citizen  in  that  sense 
*  *  *  It  may  be  that  by  this  construction  of  the  statute,  some  are  ex- 
cluded from  the  protection  it  affords,  who  are  as  much  entitled  to  it  as  those 
who  are  included ;  but  this  is  a  defect,  if  it  exists,  which  can  be  cured  by 
Congress,  but  not  by  the  Courts :  (120  U.  S.  691). 

[These  last  words  seem  to  have  allusion  to  the  vigorous 
dissent  in  that  case,  by  Justices  Harlan  and  Field. 
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Other  statutes  and  authorities  on  intimidating  the  voter 
appear  later :  (see  page  360). 

VL 

[The  statutes  especially  relating  to  the  suffrage  may  be 
divided  into  two  classes  ;  those  relating  to  Federal  elections, 
and  those  protecting  the  exercise  of  the  suffrage  generally. 

Among  the  former  are  Section  Nineteen  of  the  Act  of  1870 
(whose  title  has  already  been  quoted)  which  is  now  incorpor- 
ated m  the  Revised  Statutes  as  follows  : — 

Sec.  551 1.  If,  at  any  election  for  Representative  or  Delegate  in  Con- 
gress, any  person  knowingly  personates  and  votes,  or  attempts  to  vote,  in 
the  name  of  any  other  person,  whether  living  or  dead,  or  fictitious ;  or 
votes  more  than  once  at  the  same  election  for  any  candidate  for  the  same 
office ;  or  votes  at  a  place  where  he  may  not  be  lawfully  entitled  to  vote  ; 
or  votes  without  having  a  lawful  right  to  vote  ;  or  does  any  unlawful  act 
to  secure  an  opportunity  to  vote  for  himself,  or  any  other  person  ;  or  by 
force,  threat,  intimidation,  bribery,  reward,  or  offer  thereof,  unlawfully 
prevents  any  qualified  voter  of  any  State,  or  of  any  Territory,  from  freely 
exercising  the  right  of  suffrage,  or  by  such  means  induces  any  voter  to 
refuse  to  exercise  such  right,  or  compels  or  induces,  by  any  such  means, 
any  officer  of  an  election  in  any  such  State  or  Territory,  to  receive  a  vote 
from  a  person  not  legally  qualified  or  entitled  to  vote  ;  or  interferes  in  any 
manner  with  any  officer  of  such  election  in  the  discharge  of  his  duties ;  or 
by  any  such  means,  or  other  unlawful  means,  induces  any  officer  of  any 
election,  or  officer  whose  duty  it  is  to  ascertain,  announce  or  declare  the 
result  of  any  such  election,  or  give  or  make  any  certificate,  document  or 
evidence  in  relation  thereto,  to  violate  or  refuse  to  comply  with  his  duty 
or  any  law  regulating  the  same ;  or  knowingly  receives  the  vote  of  any 
person  not  entitled  to  vote,  or  refuses  to  receive  the  vote  of  any  per- 
son entitled  to  vote,  or  aids,  counsels,  procures,  or  advises  any 
such  voter,  person  or  officer  to  do  any  act  hereby  made  a  crime,  or  omit 
to  do  any  duty,  the  omission  of  which  is  hereby  made  a  crime,  or  attempt 
to  do  so,  he  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  not  more  than  three  years,  or  by  both,  and 
shall  pay  the  costs  of  prosecution. 

[The  phrase  "  officers  of  any  election,'*  is  examined  later  on 
page  360. 

[In  the  Coy  case,  {supra)  the  offence  was  a  conspiracy  to  in- 
duce the  election  officers  to  refuse  to  comply  with  their  duty 
in  safe-keeping  the  election  returns,  and  an  effort  was  made  to 
secure  a  ruling  to  the  effect  that  the  evil  intent,  though  directed 
against  the  State  as  well  as  the  Congressional  returns,  which 
were  all  on  one  sheet,  must  nevertheless  be  shown  to  have 
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been  specifically  directed  against  the  Congressional  vote.  This 
was  denied,  after  the  analogy  of  the  killing  of  one  person  for 
another,  and  of  the  laws  relating  to  gunpowder  and  similar 
dangerous  substances.  Miller,  J.,  writing  the  opinion  of  the 
Court,  added — 

The  object  to  be  attained  by  these  Acts  of  Congress  is  to  gnard  against 
the  danger,  and  the  opportunity,  of  tampering  with  the  election  returns,  as 
well  as  against  direct  and  intentional  frauds  upon  the  vote  for  the  mem- 
bers of  that  body.  The  law  is  violated  whenever  the  evidences  concern- 
ing the  votes  cast  for  that  purpose  are  exposed,  or  subjected  in  the  hands 
of  improper  persons,  or  unauthorized  individuals  to  the  opportunity  for 
their  falsification,  or  to  the  danger  of  such  changes  or  forgeries  as  may  affect 
that  election,  whether  they  actually  do  so  or  not,  and  whether  the  purpose 
of  the  party  guilty  of  thus  wresting  them  from  their  proper  custody  and 
exposing  them  to  such  danger,  might  accomplish  this  result.      In  re  Coy 

(1887),  127  u.  s.  731, 754. 

[Consequently  the  ruling  of  Gresham,  J.,  in  another  case, 
would  seem  to  be  too  strict,  unless  there  were  different  tally 
sheets,  poll  books,  ballot  boxes  and  returns,  for  State  and 
Congressional  elections,  and  no  effort  to  vote  for  Congressman 
as  in  U.  5.  v.  Seaman  (1885),  U.  S.  Circ.  Ct,  S.  Dist.  N.  Y., 
23  Fed.  Repr.  882.    The  ruling  of  Gresham  was  as  follows — 

The  mere  fact  that  a  representative  in  Congress  is  voted  for  at  an  election 
of  State  and  County  officers,  does  not  authorize  Congress  to  regulate  such 
elections  in  matters  which  in  no  wise  relate  to  or  affect  the  result  so  far  as 
it  concerns  the  United  States.  It  has  no  more  right  to  regulate  the  elec- 
tion of  State  and  County  officers,  under  these  circumstances,  that  it  would 
have  if  no  representative  in  Congress  were  voted  for ;  and  it  has  not  at- 
tempted to  do  so. 

The  jurisdiction  of  the  Federal  Courts,  in  the  enforcement  of  these 
statutes,  depends  altogether  upon  something  having  been  done,  or 
omitted,  which  has  affected,  or  might  affect,  the  result  of  an  election  for  a 
representative  in  Congress.  The  &cts  stated  in  the  affidavit,  in  connection 
with  the  admissions  of  counsel  in  the  course  of  argument,  show  that  the 
result  of  the  election  was  not  affected,  unless  it  was  by  the  mutilation  of  the 
tally  papers  solely  and  exclusively  in  thestatementsof  the  vote  for  coroner 
and  criminal  judge.  It  is  not  pretended  that  the  tally  papers  were  muti- 
lated, changed,  or  forged  in  any  other  respect,  or  that  any  of  the  tally 
papers,  poll  books,  or  ballots,  were  removed  from  their  proper  place  of 
custody.  The  alleged  offense  against  the  United  States  consists  wholly  in 
the  alteration  of  the  statements  of  the  votes  for  coroner  and  criminal 
judge,  as  contained  in  the  tally  papers:  Ex  parte  Perkins  (1887),  U.  S. 
Circ.  Ct.,  Dist.  Indiana,  29  Fed.  Repr.  900. 

[Perkins  had  been  committed  for  refusing  to  be  sworn  be- 
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fore  an  United  States  Commissioner,  in  a  proceeding  against 
others  ba«ed  on  the  affidavit  mentioned  by  Judge  Gresham. 
Perkins  was  therefore  discharged,  but  afterwards  was  indicted 
and  convicted  with  others,  for  obtaining  possession  of  the 
tally  paper,  poll  list  and  certificate,  contrary  to  Section  5511, 
supra.  One  of  the  co-defendants,  Coy,  petitioned  for  a  habeas 
carpuSy  but  was  denied  by  Justice  Harlan,  sitting  in  the  Cir- 
cuit Court  with  Gresham,  July  16,  1887  (31  Fed.  Repr.  794), 
and  afterwards  was  again  denied  by  the  Supreme  Court  of  the 
United  States,  May  14,  1888  (127  U.  S.  731).  These  separate 
decisions  were  obtained  by  complaining  of  different  indict- 
ments. The  ruling  of  District  Judge  Woods,  which  was  re- 
versed in  this  Perkins  case  by  Circuit  Judge  Gresham,  was 
thus  found  to  be  correct :  it  was  founded  on  a  prior  case  where 
the  District  Judge  Blodgett  had  similarly  charged  the  jury  : 
See  31  Fed.  Repr.  912,  for  the  extracts  from  this  charge.  This 
ruling  of  Gresham  agreed  with  that  of  Trent,  Dist  J.,  in  U. 
S.  V.  Ca/ti// (iS8i\  U.  S.  Circ.  Ct.,  E.  Dist.  Mo.,  9  Fed.  Repr. 
80. 

[In  December,  1886  {[/.  S.  v.  McBosley,  U,  S.  Dist.  Ct.,  Dist. 
Indiana,  29  Fed.  Repr.  897),  Judge  Woods  was  moved  to 
quash  a  number  of  indictments  founded  upon  Section  551 1, 
supra^  because  the  indictments  failed  to  aver  any  unlawful 
ballot  or  any  bribery  in  relating  to  a  congressional  election.  In 
denying  the  motion  the  judge  said— 

When  congressional  and  local  elections  are  held  at  the  same  times,  and 
places,  and  mixed  ballots  are  cast,  as  is  the  practice  in  Indiana,  it  is  a 
misleading  refinement,  I  think,  to  say  that  there  are  two  elections — a 
National  and  a  State — held  at  the  same  time.  It  is  one  election,  for  the 
conduct  of  which  the  two  sovereignties  have  a  common  concern,  though 
interested  in  several  results  {Ex  parte  Siebold^  [1879]  100  U.  S.  371) ; 
and  Congress  having  unquestionably  tlie  paramount,  and,  when  it  sees  fit 
to  assert  it,  the  exclusive  power  to  regulate  such  elections,  must,  in  the  first 
instance  at  least,  determine  for  itself  what  regulations  are  necessary  or 
expedient ;  and  it  is  not  the  province  of  the  courts  to  restrict  or  annul 
any  enactment  on  the  subject,  unless  it  be  demonstrable  that,  in  no  event, 
and  under  no  circumstances,  the  offense  defined,  and  coming  within  the 
letter  and  spirit  of  the  enactment,  could  affect  the  election  for  representa- 
tive in  Congress. 

[What  would  be  an  unlawful  prevention  under  this  section 
came  up  for  decision  in  U.  S,  v.  Souders  (1871),  U.  S.  Dist  Ct, 
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Dist.  N.  J.,  2  Abb.  456,  where  a  company  ofwhite  men,  including 
the  defendant,  attacked  a  number  of  colored  voters,  waiting  at 
the  place  of  election,  to  deposit  their  ballots  for  a  representa- 
tive in  Congress.  This  outrage  occurred  in  Camden,  N.  J.,  on 
the  eighth  of  November,  1870.  The  defense  set  up  (unsuc- 
cessfully) the  fact  that  the  voters  afterwards  did  deposit  their 
ballots  and  hence  there  had  been  a  violation  of  section  5506 
of  the  Revised  Statutes  relating  to  intimidation,  (section  14  of 
the  Act  of  1870)  and  not  this  section.  The  Court  (Nixon,  J.) 
followed  the  principles  explained  ////r^,page  372,  and  after  giv- 
ing a  brief  history  of  the  Act  of  1870,  concluded  that  the  mani- 
fest object  of  section  5506  was  to  enforce  the  provisions  of  the 
Fifteeenth  Amendment,  and  of  section  55 11  to  conserve  the 
freedom  and  purity  of  elections  for  representatives  in  Congress. 
As  to  the  fact  that  the  voters  did  actually  cast  their  ballots  at 
a  later  hour,  and  the  contention  that  they  therefore  were  not 
actually  intimidated,  the  Court  said — 

It  seems  to  me,  as  I  have  already  intimated,  that  such  a  construction  of 
the  statute  is  too  narrow,  and  that  it  defeats  the  purpose  which  Congress 
had  in  view  in  enacting  it.  This  purpose  was  to  protect  men  in  the  dis- 
charge of  their  most  sacred  political  privilege.  That  would  be  a  slight 
protection,  indeed,  which  allows  bullies  and  rowdies  to  surround  the  ballot 
box  from  the  opening  to  the  close  of  the  polls,  keeping  off  all  legal  voters 
by  threats,  intimidation,  or  force  ;  and  then  to  hold  the  offense  is  not  com- 
mitted, if  by  chance  the  hindered  voters  should  avail  themselves  of  a 
casual  opportunity,  to  slip  in  their  ballots  when  the  backs  of  these 
vigilant  sentinels  are  turned  :  (page  467.) 

[The  prohibition  against  bribery  has  the  same  general  ob- 
ject as  that  against  intimidation  :  both  are  designed  to  prevent 
any  interference  with  the  free  exercise  of  the  right  of  suffrage. 
Hence,  it  is  immaterial  that  the  bribe  was  not  in  relation  to 
the  ballot  for  Representative,  and  no  such  averment  is  neces- 
sary in  the  indictment :  because  the  theory  of  the  law,  in  agree^ 
ment  with  experience,  holds  a  voter,  bribed  for  one  purpose, 
to  be  unfitted  for  the  right  use  of  the  ballot  for  every  purpose : 
U,  S.  V.  McBoslcy  (1886),  U.  S.  Dist.  Ct.,  Dist.  Indiana,  29  Fed. 
Repr.  897,  899. 

[Unlawful  voting  is  not  merely  forbidden  and  punished  by 
section  551 1,  but  an  important  matter  of  detail  was  added  in 
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the  same  Act  of  1 870  by  Section  Twenty-one,  now  incorporated 
with  the  Revised  Statutes  as — 

Sbction  5514.  Whenever  the  laws  of  any  State  or  Territory  require 
that  the  name  of  a  candidate  or  person,  to  be  voted  for  as  Representative 
or  Delegate  in  Congress,  shall  be  printed,  written,  or  contained,  on  any 
ticket  or  ballot,  with  the  names  of  other  candidates  or  persons  to  be  voted 
for  at  the  same  election,  as  State,  territorial,  municipal,  or  local  officers,  it 
shall  be  deemed  sufficient  prima  facie  evidence  io  convict  any  person 
charged  Tvith  voting  or  offering  to  vote^  unlawfully ^  under  the  provisions 
of  this  chapter^  to  prove  that  the  person  so  charged^  cast  or  offered  to  cast 
such  a  ticket  or  ballot  whereon  the  name  of  such  Representative  or  Dele- 
gate might  by  law  be  printed^  written  or  contained^  or  that  the  person  SO 
charged  committed  any  of  the  offenses  denounced  in  this  chapter  ztnth 
reference  to  such  ticket  or  ballot. 

[The  word  SO  is  here  printed  in  capitals  to  catch  the  eye, 
as  the  word  has  no  place  in  the  section,  according  to  the  rul- 
ing of  Justice  Brewer,  while  Circuit  Judge,  in  U.  S,  v.  Motrissey 
(1887),  U.  S.  Circ.  Ct,  E.  Dist.  Mo.,  32  Fed.  Repr.  147.  Mor- 
rissey  was  judge  of  an  election  where  representatives  in  Con- 
gress were  voted  for  as  well  as  State  and  county  officers  and 
was  convicted  of  receiving  ballots  from  persons  known  to  him 
not  to  be  entitled  to  vote.  He  moved  in  arrest  of  judgment, 
that  this  Section  was  intended  to  apply  only  to  the  party  vot- 
ing or  offering  to  vote.     This  was  denied,  the  Court  saying — 

It  is  a  iamiliar  rule  that,  that  which  is  within  the  letter  of  a  statute,  and 
not  within  its  spirit,  is  not  within  the  statute  ;  and  also  that,  that  which  is 
within  the  spirit,  though  not  within  the  letter,  may  sometimes  be  declared 
to  be  within  the  statute,  even  in  Criminal  cases.  Reading  that  [section] 
as  it  is  expressed,  "so  charged,'*  it  makes  that  clause  superfluous,  mean- 
ingless, and  worse  than  that,  because  a  person  "so  charged,'*  could  not 
be  convicted  of  any  offense  but  that  of  which  he  is  charged,  and  could 
not  be  convicted  of  any  of  the  offenses  named  in  this  chapter.  Obviously » 
that  was  not  the  intent  of  Congress. 

Through  carelessness  in  the  drafting  or  compilation  of  this  section,  that 
word  "so"  was  interpolated  improperly,  and  the  only  fair  construction  of 
that  section  is  to  treat  it  as  though  that  word  was  not  there.  So  read,  it 
gives  force  and  validity  to  this  clause  which  otherwise  it  would  not  have. 
So  read,  it  gives  meaning  to  the  whole  section,  and  carries  out  the 
obvious  intent  of  Congress,  that,  where  there  is  a  single  ballot  at  any  elec- 
tion at  which,  under  the  law  of  the  State,  all  names  must  appear  on  the 
same  ballot,  the  production  of  the  ballot  \^  prima  facie  evidence,  suflicient 
to  convict,  etc.,  in  the  trial  of  any  of  the  offenses  named  in  this  chapter* 
I  think  that  objection,  therefore,  is  not  well  taken. 

[The  carelessness  spoken  of  will  appear  by  a  comparison. 
Vol.  XXXVIII.— 23 
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In  place  of  words  printed  in  italics  in  section  5514,  the  Act  of 
1870  used  other  words,  also  printed  below  in  italics  and  added  a 
clause,  after  the  italics,  which  the  Revised  Statutes  omit,  the 
( riglnal  reading, — 

SecriON  21.  And  be  it  further  enacted,  that  whenever,  by  the  laws  of 
any  State  or  Territory,  the  name  of  any  candidate  or  person  to  be  voted 
for  as  representative  or  delegate  in  Congress,  shall  be  required  to  be 
printed,  written,  or  contained  in  any  ticket  or  ballot  with  other  candidates 
or  persons  to  be  voted  for  at  the  same  election  for  State,  territorial,  muni- 
cipal or  local  officers,  it  shall  be  swflicient  prima  facie  evidence,  either  for 
the  purpose  of  indicting  or  convicting  any  person  charged  tuith  'votings 
or  attempting  or  offering  to  vote  unlawfully,  under  the  provisions  of  the 
preceding  sections,  or  for  committing  either  of  the  offenses  thereby  created 
to  prove  that  the  person  so  charged  or  indicted,  voted  or  attempted  or 
offered  to  vote  such  ballot  or  ticket,  or  committed  either  of  the  offenses 
named  in  the  preceding  sections  of  this  Act,  with  reference  to  such  ballot. 
And  the  proof  and  establishment  of  such  facts  shall  be  taken,  held  and 
deemed  to  be  presumptive  evidence  that  such  person  voted,  or  attempted 
or  offered  to  vote,  for  such  representative  or  delegate,  as  the  case  may  be, 
or  that  such  offense,  was  committed  with  reference  to  the  election  of  such 
representative  or  delegate,  and  shall  be  sufficient  to  warrant  his  conviction, 
unless  it  shall  be  shown,  that  such  ballot,  when  cast,  or  attempted  or 
offered  to  be  cast  by  him,  did  not  contain  the  name  of  any  candidate  for 
the  office  of  representative  or  delegate  in  the  Congress  of  the  United 
States,  or  that  such  offense  was  not  committed  with  reference  to  the  elec- 
tion of  such  representative  or  delegate :  (16  Stat,  at  I^arge  145.) 

[The  omission  of  the  last  words,  printed  in  "  roman,"  now 
appears  to  have  been  discreet,  since  the  Federal  Courts  after- 
wards decided  to  punish  for  all  offenses  against  the  ballot  box, 
at  an  election  where  a  Representative  or  Delegate  in  Congress 
is  voted  for :  {supra^  page  350).  But,  in  other  respects,  the  sec- 
tion, both  originally  and  as  incorporated,  is  merely  a  rule  of 
evidence.  Hence,  Morrissey  finally  escaped  on  account  of  the 
absence  from  his  indictments,  of  the  words  necessary  to  charge 
him  with  an  act  affecting  the  election  of  Congressmen.  The 
Court  expressly  followed  the  cases  of  U,  5.  v.  Cahill  (1881), 
U.  S.  Circ.  Ct,  E.  Dist.  Mo.,  9  Fed.  Repr.  80,  and  U.  5.  v.  Sea- 
man  (1885),  U.  S.  Circ.  Ct,  S.  Dist.  N.  Y.,  23  Id.  882.  All 
these  cases  preceded  the  Coy  cases  and  the  ground  is  now 
clear  for  a  final  decision  that  an  indictment  would  be  sufficient 
if  it  averred  certain  forbidden  acts  at  an  election  where  Rep- 
resentatives in  Congress  were  to  be  balloted  for  :  {supra, 
pages  350,  351). 
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[While  indeed  this  section  5514  does  relate  to  evidence,  the 
effect  of  such  a  regulation  of  the  proof  is  to  dispense  with  the 
averment  in  the  indictment,  that  the  ballot  cast  contained  the 
name  of  a  candidate  for  Representative  in  Cong^ress  :  U,  S,  v. 
McBosley  (1886),  U.  S.  Dist  Ct.,  Dist  Indiana,  29  Fed.  Repr. 
897. 

Section  Twenty  of  this  Act  of  1870  was  amended  the  fol- 
lowing year  (Act  of  February  28,  1 871,  16  Stat,  at  Large  433), 
by  inserting  the  italicized  words,  so  as  to  read  (in  the  Revised 
Statutes) — 

Sec  5512.  That  if,  at  any  registration  of  voters  for  an  election  for  rep- 
resentative or  delegate  in  the  Congress  of  the  United  States,  any  person 
knowingly  personates  and  registers,  or  attempts  to  register,  in  the  name 
of  any  other  person,  whether  living,  dead,  or  fictitious,  or  fraudulently 
registers,  or  fraudulently  attempts  to  register,  not  having  a  lawful  right  so 
to  do  ;  or  does  any  unlawful  act  to  secure  registration  for  himself  or  any 
other  person  ;  or  by  force,  threat,  menace,  intimidation,  bribery,  reward, 
or  ofiBer,  or  promise  thereof,  or  other  unlawful  means,  prevents  or  hin- 
ders any  person  having  a  lawful  right  to  register,  from  duly  exercising  such 
right ;  or  compels  or  induces,  by  any  of  such  means,  or  other  unlawful 
means,  any  officer  of  registration  to  admit  to  registration  any  person  not 
legally  entitled  thereto,  or  interferes  in  any  manner  with  any  officer  of 
registration  in  the  discharge  of  his  duties,  or  by  any  such  means,  or  other 
unlawful  means,  induces  any  officer  of  registration  to  violate  or  refuse  to 
comply  with  his  duty,  or  any  law  regulating  the  same ;  or  if  any  such  of- 
ficer knoTvingly  and  wilfully  registers  as  a  voter  any  person  not  entitled  to 
be  registered,  or  refuses  so  to  register  any  person  entitled  to  be  registered; 
or  if  any  such  officer  or  other  person  who  has  any  duty  to  perform  in  re- 
lation to  such  registration  or  election^  in  ascertaining^  announcing,  or 
declaring  the  result  thereof  or  in  giving  or  making  any  certificate^  docu- 
ment, or  evidence  in  relation  thereto,  knowingly  neglects  or  refuses  to 
perform  any  duty  required  by  law,  or  violates  any  duty  imposed  by  law, 
or  does  any  act  unauthorized  by  law,  relating  to  or  affecting  such  regis- 
traiion,  or  election,  or  the  result  thereof,  or  any  certificate,  document,  or 
evidence  in  relation  thereto,  or  if  any  person  aids,  counseb,  procures,  or 
advises  any  such  voter,  person,  or  officer,  to  do  any  act  hereby  made  a 
crime  or  to  omit  any  act,  the  omission  of  which  is  hereby  made  a  crime, 
every  such  person  shall  be  punishable  as  prescribed  in  the  preceding  Sec- 
tion,   [i,  e.  Section  55 11 .] 

[The  words  in  italics  took  the  place  of  the  words  "  or  know- 
lingly  and  wilfully  receive  the  vote  of  any  person  not  entitled 
to  vote,  or  refuse  to  receive  the  vote  of  any  person  entitled  to 
vote,"  in  the  original  act 

[This  section  depends  upon  the  power  of  Congress  to  de- 
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clare  that  a  fraudulent  registration,  or  a  fraudulent  attempt  to 
register,  for  the  purpose  of  voting  for  a  Representative  or  Dele- 
gate in  Congress,  is  a  crime  against  the  United  States.  It 
does  not  involve  the  power  to  ordain  a  National  registration 
law,  for  it  does  not  operate  until  the  State  has  imposed  regis- 
tration. 

[Entertaining  no  doubt  of  this  power,  the  Court  overruled 
the  demurrer  to  the  indictment  and  the  defendant  was  sen- 
tenced to  two  years  imprisonment :  U,  S.  v.  Quinn  (1870),  U.  S. 
Cite.  Ct,  S.  Dist  N.  Y,  8  Blatchf  48,  Coram,  Woodruff  and 
Blatchford,  JJ. 

[This  ruling  of  the  Court  was  made  with  the  statute  of  1870 
before  it,  and  the  section  construed  had  a  proviso  appended 
which  is  now  incorporated  in  the  Revised  Statutes,  as — 

Sec  5513.  Every  registration  made  under  the  laws  of  any  State  or 
Territory,  for  any  State  or  other  election  at  which  such  Representative  or 
Delegate  in  Congress  may  be  chosen,  shall  be  deemed  to  be  a  registration 
within  the  meaning  of  the  preceding  Section,  notwithstanding  such  regis- 
tration is  also  made  for  the  purpose  of  any  State,  Territorial,  or  municipal 
election. 

Under  section  5512,  the  neglect  or  refusal  of  an  election  of- 
ficer to  perform  a  duty  required  by  law,  in  regard  to  an  elec- 
tion, at  which  a  Representative  of  Congress  is  voted  for,  is 
made  an  offence  against  the  United  States,  although  such  non- 
performance of  duty  is  without  any  evil  intent;  while  the  do- 
ing of  an  act  simply  unauthorized  by  law  is  not  punishable, 
unless  done  with  an  intent  to  affect  the  election  or  the  result 
thereof.  Whether  such  a  distinction  is  justified  by  sound 
public  policy  was  for  the  law-making  department  of  the 
government  to  determine,  and  not  for  the  courts :  /;/  re  Coy 
(1887),  U.  S.  Circ.  Ct.,  Dist  Indiana,  31  Fed.  Repr.  794,  797, 
per  Harlan,  J.,  who  also  said — 

Observe,  ** intent"  is  not  made  an  element  in  determining  the  existence 
of  the  ofifences  specified  in  that  section,  except  in  those  cases  where  the 
offender  knowingly  does  an  act  "  unauthorized"  by  the  law  of  the  United 
States,  or  by  the  law  of  the  State  or  Territory  under  whose  sanction  he 
exercises  the  functions  of  an  officer  of  election. 

[And  the  learned  Justice  proceeded  to  quote  with  approval 
from  the  decision  of  the  United  States  District  Judge  (Ham- 
mond) overruling  a  demurrer  to  an  indictment  under  this  Sec- 
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tion,  in  U.  S.  v.  Jackson  (1885),  U.  S.  Circ.  Ct.,  W.  Dist.  Tenn., 
25  Fed.  Repr.'  548,  interposed  on  the  ground  that  no  specific 
intent  to  violate  the  law  had  been  charged. 

[In  this  Tennessee  case,  in  addition  to  that  of  want  of  charge 
of  specific  intent,  the  demurrer  also  set  up  the  want  of  any 
penalty  in  the  State  laws.  This  was  also  held  to  be  no  ground 
for  demurrer,  the  learned  Judge  saying — 

It  is  the  plain  purpose  of  this  statute  to  declare  as  an  offense  against  the 
United  States,  propria  vigore^  the  neglect,  refusal,  or  violation  of  any 
<luty  imposed  upon  an  officer  holding  an  election  for  representative  in 
Congress,  by  any  law,  State  or  Federal.  It  is  not  necessary,  as  counsel 
argue,  that  the  State  law  imposing  the  duty  shall  attach  a  penalty  for  its 
violation,  in  order  to  make  it  an  offense  under  this  statute.  The  only  ob- 
ject for  which  we  look  to  the  State  law,  is  to  find  the  measure  of  the 
officer's  duty,  as  one  charged  with  the  function  of  holding  the  election. 
Once  given  a  duty  to  perform  in  that  regard,  and  its  performance  is  an 
obligation  imposed  by  this  Federal  statute.  Its  non-performance  subjects 
the  officer  to  the  penalties  here  imposed.  It  is  wholly  immaterial  how  the 
Statute  laws  may  look  upon,  or  treat,  a  violation  of  his  duty  ;  for  when 
the  duty  is  assumed  by  him,  he  comes  immediately  within  the  jurisdic- 
tion of  the  Federal  law,  and  must  obey  it,  or  take  the  consequences  here 
by  this  statute  itself  imposed  for  any  neglect,  refusal,  or  violation  of  that 
duty  :  25  Fed.  Repr.  549. 

[Section  Twenty-two  of  the  Act  of  1870  was  incorporated 
into  the  Revised  Statutes,  the  last  word  being  changed  from 
**ten"  to  "eleven"  by  the  Act  of  February  18,  1875  (18  Stat, 
at  Large  316,  320) ;  to  wit — 

Sec  5515.  Every  officer  of  an  election  at  which  any  Representative,  or 
Delegate,  in  Congress  is  voted  for,  whether  such  officer  of  election  be  ap- 
pointed, or  created,  by  or  under  any  law  or  authority  of  the  United  States, 
or  by  or  under  any  State,  territorial,  district,  or  municipal  law  or  authori- 
ty, who  neglects  or  refuses  to  perform  any  duty  in  regard  to  such  election, 
required  of  him  by  any  law  of  the  United  States,  or  of  any  State  or  Terri- 
tory thereof;  or  who  violates  any  duty  so  imposed  ;  or  who  knowingly  does 
any  acts  thereby  unauthorized,  with  intent  to  affect  any  such  election,  or 
the  result  thereof;  or  who  fraudulently  makes  any  false  certificate  of  the 
result  of  such  election  in  regard  to  such  Representative  or  Delegate  ;  or 
who  withholds,  conceals,  or  destrojrs  any  certificate  of  record  so  required 
by  law  respecting  the  election  of  any  such  Representative  or  Delegate ;  or 
who  neglects  or  refuses  to  make  and  return  such  certificate  as  required  by 
law ;  or  who  aids,  counsels,  procures,  or  advises  any  voter,  person  or  officer 
to  do  any  act  by  this  or  any  of  the  preceding  sections  made  a  crime,  or 
to  omit  to  do  any  duty,  the  omission  of  which  is  by  this,  or  any  of  such 
sections,  made  a  crime,  or  attempts  so  to  do,  shall  be  punished  as  pre- 
scribed in  section  fifty-five  hundred  and  eleven.     \Supra.'\ 
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[This  section  is  constitutional:  U,  5.  v.  ^0/^(1883),  109  U. 
S.  65,66,  following  the  5/if^^/^/ and  CZar^^  cases  (1879),  100  Id. 
371,  399- 

[As  the  question  of  intention  is  not  an  element  under  sec- 
tion 5512,  except  when  the  officer  of  election  knowingly  does 
an  unauthorized  act;  so  under  section  5515,  there  are  two 
offenses ;  the  one  arising  from  neglect  or  refusal,  and  the  other 
from  intention  to  affect  the  result  of  the  election :  U,  S,  v. 
Baldridge  (1882),  U.  S.  Circ.  Ct.,  N.  Dist  Ala.,  1 1  Fed.  Repr. 
552.  In  this  case  the  election  officers  were  charged  with 
making  a  false  certificate  of  the  result  of  the  election,  the  evi- 
dence showing  the  certificate  was  false  because  the  ballot  box 
had  been  tampered  with  by  other  persons  after  the  close  of  the 
election  and  before  the  ballots  in  the  box  had  been  counted. 

Leaving  the  ballot  box  so  that  it  could  be  tampered  with, 
was  held  to  be  sufficient  evidence  that  the  certificate  was 
fraudulently  feilse,  Bruce,  District  Judge,  charging  the  jury 
that— 

When  the  officer  of  election  has  the  means  and  ability  to  prevent  mis- ' 
chief  and  fraud,  he  must  do  so ;  and  if,  through  his  carelessness  and  in^ 
difference,  the  fraud  is  perpetrated,  his  negligent  conduct,    under   such 
circumstances,  becomes  culpable  and  is  what  the  law  calls  criminal  negli- 
gence :  Id.  556. 

[The  same  ruling  was  made  in  U,  S.  v.  Jackson  (1885),  U. 
S.  Circ.  Ct,  W.  Dist.  Tenn.,  25  Fed.  Repr.  548 ;  both  cases 
proceeding  upon  the  common  ground  that  the  specific  intent 
applies  only  to  the  clause  in  which  it  is  found,  and  not  to  the 
preceding  or  following  clauses. 

[It  is  true  that  the  jury  in  K  5.  v.  Foster  (1881),  U.  S.  Circ. 
Ct,  E.  Dist  Va.,  6  Fed.  247,  were  instructed  that  the  rejection 
of  ballots  offered  by  those  entitled  to  vote,  was  only  a  techni- 
cal violation  of  section  5515,  and  that  they  should  be  satisfied 
of  some  wrongful  purpose,  motive  or  intention,  in  such  rejec- 
tion. This  case  is,  therefore,  opposed  to  the  distinction  drawn 
above ;  it  does  not  carry  much  weight  with  it,  as  it  r^^ds  the 
officer  rather  than  the  act. 

[Hence  a  clerk  of  the  election,  whose  duty  it  is  to  attest  the 
signatures  of  the  judges,  and  who  is  not  required  to  know 
whether  the  certificate  is  correct,  cannot  be  indicted  for  merely 
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attesting:  U.  5.  v.  Green  (1887),  U.  S.  Circ.  Ct,  E.  Dist  Mo., 
33  Fed.  Repr.  619;  and  a  joint  indictment  with  the  judges  of 
the  election  is  bad  :  (Z  5.  v.  Davis,  Id.  621. 

[An  illustration  of  an  intentional  crime  under  this  section 
appears  in  U.  5.  v.  Bader  (1882),  U.  S.  Circ.  Ct,  E.  Dist  La.,  4 
Woods  189,  where  the  election  officers  demurred  to  an  indict- 
ment charging  them  with  adding  names  to  the  registry,  with- 
out authority  of  law  and  with  intent  to  affect  an  election 
at  which  a  Representative  in  Congress  would  be  voted  for. 
The  demurrer  was  overruled.  Of  course  the  allegation  must 
be  proved :  U.  5.  v.  Wright  (1883),  U.  S.  Circ.  Ct,  E.  Dist  La., 
16  Fed.  Repr.  112. 

[Again,  in  Matter  of  Spooner  (1880),  U.  S.  Circ.  Ct,  S.  Dist 
N.  Y.,  9  Abbott's  New  Ca.  48 1 ,  the  Court,  composed  of  Blatch- 
FORD  and  Choate,  were  unanimous  in  the  opinion  that  a  deputy 
marshal  or  chief  supervisor  would  be  liable  for  purposely  omit- 
ting until  election  day  the  service  of  a  warrant  for  illegal 
registration,  the  former  Judge  saying — 

We  both  agree  that  where  a  man  can  be  arrested  before  election  day  as 
well  as  not,  he  ought  to  be  so  arrested.  If  there  is  any  delay  in  arresting 
him  where  he  could  have  been  arrested  before  that  day,  it  must  be  pre- 
sumed to  be  for  the  purpose  of  preventing  him  from  voting,  and  conse- 
quently unlawful :  Id.  483. 

In  U,  5.  V.  Caruthers  (1882),  U.  S.  Circ.  Ct,  N.  Dist.  Miss.,  15 
Fed.  Repr.  309,  there  was  a  motion  to  quash  an  indictment 
charging  the  appointment  of  an  inspector  who  could  not  read 
and  write,  with  the  intention  of  affecting  an  election  where  a 
Representative  in  Congress  was  voted  for.  The  motion  was 
refused,  Hill,  J.,  saying — 

The  [State  election]  statute  provides,  and  properly  so,  that,  in  any  event, 
competent  and  suitable  persons  shall  be  appointed  to  discharge  these  im- 
portant trusts,  if  such  persons  can  be  procured,  and  the  presumption  is 
that  every  County  and  election  district  does  contain  a  sufficient  number 
of  such  competent  and  suitable  persons  to  perform  these  duties,  and  that, 
if  appointed,  they  will  serve.  If  any  county  or  district  should  be  so  un- 
fortunate as  not  to  contain  such  persons  they  ought  to  be  abolished  and 
added  to  such  as  do  contain  them.  It  is  an  impossibility  for  a  person, 
who  can  neither  read  nor  vnite,  to  properly  discharge  the  duties  of  an 
inspector  of  such  elections  ;  it  is  their  duty  to  determine  what  votes  are 
proper  to  be  received  and  counted,  and  those  properly  to  be  rejected ;  to 
ascertain  the  whole  number  cast  for  each  candidate  and  to  make  and  sign 
the  proper  returns. 


Digitized  by  VjOOQ iC 


360         THE  RIGHT  OF  THE  FEDERAL  COURTS 

[It  was  under  this  section  5515,  that  the  Governor  of 
Arkansas  was  indicted  for  issuing  a  fraudulent  certificate  of 
election.  Without  entering  into  the  merits  at  all,  the  United 
States  District  Court  (composed  of  Dillon  and  Caldwell,  JJ.) 
sustained  a  demurrer,  on  the  ground  that  the  Governor  of  a 
State  was  not  an  officer  of  election  :  U.  S.  v.  Clayton  (1871),  2 
Dillon  219;  s.  c.  10  American  Law  Reglster  737.  This 
citation  in  the  margin  of  the  Revised  Statutes  is  incorrectly 
given  "19  Amer.  L.  Rep.  737,"  being  both  a  misprint  and  a 
disregard  of  the  numbering  of  the  New  Series.  The  decision 
itself  proceeded  upon  two  grounds ;  the  popular  use  of  the 
words  "officers  of  election'*,  and  the  danger  of  disturbing  the 
political  harmony  of  the  Union  upon  a  mere  construction  of 
a  statute.  The  authorities  followed  are  collated  (/;//r^,  page  372). 

[The  definition  of  an  "  officer  of  an  election  "  was  also 
entered  upon  in  U.  S.  v.  Fisher  (1881),  U.  S.  Circ.  Ct,  S.  Dist. 
Ohio,  8  Fed.  Repr.  414,  where  a  supervisor,  appointed  under 
the  laws  of  the  United  States,  was  indicted  for  stuffing  the 
ballot  box,  and  demurred  on  the  ground  that  he  was  not  an 
"  officer  of  election."  The  demurrer  was  overruled,  after  an 
examination  into  the  duty  of  a  supervisor. 

VII. 

[In  addition  to  the  general  crime  of  intimidating  a  citizen 
{antCy  page  347)  there  are  two  classes  of  statutes  relating  espe- 
cially to  the  ballot.  One  of  these  relates  to  violation  of  rights 
secured  in  every  State  and  Territory  to  every  voter,  by  the  Fif- 
teenth Amendment.  Want  of  space  forbids  examination  into  this 
class  of  intimidations,  and  requires  that  attention  should  be 
given  solely  to  the  other  class  of  statutes  relating  to  voters  for 
electors  for  President  or  Vice-President,  or  for  Representatives 
in  Congress. 

[In  1883  Munford  and  others  demurred  to  an  information  in 
the  United  States  Circuit  Court  for  the  Eastern  District  of  Vir- 
ginia, charging  them  with  conspiracy  to  prevent,  as  well  as  ac- 
tually delaying  the  assessment  of  certain  voters  as  required  to 
be  done  to  qualify  them  to  vote.  The  authority  for  such  in- 
formation was  in  the  Revised  Statutes — 

Src.  5506.     Every  person  who,  by  any  unlawful  means,  hinders,  delayiBi 
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prevents  or  obstructs,  or  combines  and  confederates  with  others  to  hinder, 
delay,  prevent,  or  obstruct  any  citizen  from  doing  any  act  required  to  be 
done  to  qualify  him  to  vote,  or  from  voting  at  any  election  in  any  State, 
territory,  district,  county,  city,  parish,  township,  school  district,  munici- 
pality, or  other  territorial  subdivision,  shall  be  fined  not  less  than  five 
hundred  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more  than 
one  year,  or  be  punished  by  both  such  fine  and  imprisonment. 

[The  margin  of  the  Revised  Statutes  indicates  that  this 
Section  was  derived  from  Section  four  of  the  Act  of  1870 ;  it 
also  refers  to  the  cases  of  U.  S.  v.  Reese  (1875),  92  U.  S.  214, 
and  U.  S,  v.  Cruikshank  (1875).  Id.  54^,  where  Section 
four  was  pronounced  unconstitutional.  Of  course,  the 
counsel  for  Munford  raised  the  constitutional  question;  the 
Court,  composed  of  Judges  Bond  and  Hughes,  denied  the 
application  of  these  decisions,  pointing  out  that  they  were 
rendered  in  civil  rights  cases  and  not  at  or  connected  with 
congressional  elections,  and  under  Section  four  of  the  Act 
of  1870,  which  was  connected  with  the  preceding  sections 
by  the  words  "  as  aforesaid."  This  latter  point  was  especially 
dwelt  upon  by  both  the  judges  : — 

The  information  in  this  case  is  founded  upon  Section  5506  of  the  Revised 
Statutes  of  the  United  States.  I  will  remark  that  that  Section  is  not  the  same 
law  as  Section  four  of  the  Enforcement  Act  of  May  31,  1870.  It  is  nearly 
the  same  in  terms,  but  it  contains  no  words  connecting  it  with  other  sec- 
tions of  any  act,  as  Section  four  did.  It  stands  upon  its  own  terms  and 
language.  It  was  not  enacted  in  the  same  bill  as  Section  four  of  the  Act 
of  1870,  or  at  the  same  time,  or  by  the  same  Congress.  It  was  enacted  in 
1874,  and  took  effect  as  a  law  on  the  first  of  December,  1874,  two  months 
after  tlie  case  of  U.  S,  v.  /^eese  was  argued  before  the  Supreme  Court  of 
the  ynited  States,  and  more  than  two  years  after  the  indictment  was 
found,  which  was  passed  upon  in  that  case.  The  Supreme  Court  did  not 
in  the  case  of  Reese,  and  has  not  in  any  subsequent  case,  passed  upon 
Section  5506  of  the  Revised  Statutes ;  and,  whatever  it  may  have  ruled  in 
any  of  its  decisions  upon  any  other  statute,  such  as  Section  four  of  the 
En foi cement  Act  of  1870,  non  consial  that  it  has  thereby  ruled  upon 
Section  5506,  upon  which  the  information  before  us  is  founded. 

We  are  dealing  here  with  an  offense  charged  to  have  been  committed  at 
a  Federal  election,  in  violation  of  this  Section  5506  ;  and  the  defense  ask 
us  to  base  our  ruling,  in  this  case  of  a  Federal  election,  upon  tlie  ruling  of 
the  Supreme  Court  in  a  case  arising  in  a  town  election,  under  the  Act  of 
1870,  in  which  that  Court  not  only  carefully  confined  itself  to  the  case  before 
it,  but  protested  by  iteration,  that  it  was  not  considering  any  law  in  its  rela- 
tion to  Federal  elections:  Hughes,  J.,  U,  S,  v.  Munford  (1883),  U.  S. 
Circ.  Ct.,  E.  Dist.  Va.,  16  Fed.  Repr.  223,  229. 
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[Munford  had  still  further  trouble,  as  he  was  sued  for  refus- 
ing to  assess  one  Brown,  who  wished  to  qualify  himself  to 
vote  for  Congressmen.  The  declaration  contained  the  neces- 
sary averments,  to  bring  the  case  within  the  Revised  Statutes — 

Sbc.  2005.  When,  under  the  authority  of  the  constitution  or  laws  of 
any  State,  or  the  laws  of  any  Territory,  any  act  is  required  to  be  done  as 
a  prerequisite  or  qualification  for  voting,  and  by  such  constitution  or  laws, 
persons  or  officers  are  charged  with  the  duty  of  furnishing  to  citizens  an 
opportunity  to  perform  such  prerequisite,  or  to  become  qualified  to  vote, 
every  such  person  and  officer  shall  give  to  all  citizens  of  the  United  States, 
the  same  and  equal  opportunity  to  perform  such  prerequisite,  and  to  be- 
come qualified  to  vote. 

Sbc  2006.  Every  person  or  officer,  charged  with  the  duty  specified  in 
the  preceding  Section,  who  refuses  or  knowingly  omits  to  give  full  efiect 
to  that  section,  shall  forfeit  the  sum  of  five  hundred  dollars  to  the  party 
aggrieved  by  such  refusal  or  omission,  to  be  recovered  by  an  action  on  the 
case,  with  costs,  and  such  allowance  for  cotmsel  fees  as  the  court  may 
deem  just 

[A  demurrer  to  this  declaration  was  overruled  upon  the 
principles  already  decided  in  the  criminal  case  (  U,  S,  v.  Mun- 
ford), Judge  Hughes  adding — 

We  hold  that  Section  2005  was  passed  by  Congress  subsequently  to  the 
Act  of  May,  1870,  as  part  of  the  laws  of  the  Revised  Statutes  relating  to 
the  elective  franchise ;  that  it  was  passed  in  virtue  of  the  general  powers 
of  Congress  over  Federal  elections ;  that  it  is  not,  necessarily,  to  be  con- 
strued in  connection  with  the  preamble  and  context  of  the  Act  of  May, 
1870 ;  that  it  was  enacted  independently  of  such  context,  as  it  now  stands 
in  the  Revised  Statutes,  on  the  twentieth  of  June,  1874 ;  that  Congress 
must  be  held  to  have  applied  it  to  Federal  elections  whether  express  lan- 
guage was  used  to  that  effect  or  not ;  that  it  does  not  in  its  present  form 
and  status  apply  to  State  elections,  because,  in  respect  to  them,  the  sec- 
tion, in  order  to  oe  valid  under  the  Fifteenth  Amendment,  which  gives  only 
limited  powers  of  legislation  over  State  elections,  must  contain  apt 
words  bringing  it  within  the  province  of  the  amendment,  which  words 
are  wanting;  that  the  fact  that  the  section  is  not  warranted  by  the 
Fifteenth  Amendment  does  not  render  it  null  if  it  is  authorized  by  Article 
one  of  the  Constitution';  and  that  if  the  discrimination  complained  of  in 
this  suit  resulted,  as  alleged,  in  depriving  the  plaintiff  of  the  privilege  of 
voting  equally  with  all  others  entitled  to  vote  in  a  Federal  election,  the 
declaration  b  good. 

VIII. 

[The  scope  of  this  article  forbids  an  examination  into  the 
laws  regulating  the  holding  of  an  election  and  it  will  merely  be 
necessary  to  refer  to  the  Sections   of  the  Revised  Statutes 
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(Title  XXVI),  relating  to  the  appointment  of  supervisors, 
and  special  deputy  marshals,  and  for  holding  sessions  of  the 
United  States  Circuit  Courts.  The  subject  will  be  separately 
considered  hereafter. 

Chap.  XXII.  An  Act  to  enforce  the  Provisions  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  ;  and  for  other  Pur- 
poses,    (Approved  April  20,  1871,  17  Stat,  at  Large  13.) 

Sec.  2,  in  part,  as  incorporated  in  the  Revised  Statutes :  to  wit — 
Sec.  5520.  If  two  or  more  persons,  in  any  State  or  Territory,  conspire 
to  prevent,  by  force,  intimidation,  or  threat,  any  citizen  who  is  lawfully 
entitled  to  vote,  from  giving  his  support,  or  advocacy,  in  a  legal  manner, 
toward  or  in  favor  of  any  lawfully  qualified  person  as  an  elector  for  Presi- 
dent or  Vice-President,  or  as  a  member  of  the  Congress  of  the  United 
States ;  or  to  injure  any  citizen  in  person  or  property  on  account  of  such 
support  or  advocacy  ;  each  of  such  persons  shall  be  punished  by  a  fine  of 
not  less  than  five  hundred,  nor  more  than  five  thousand  dollars,  or  by  im- 
prisonment, with  or  without  hard  labor,  not  less  than  six  months  nor  more 
than  six  years,  or  by  both  such  fine  and  imprisonment. 

[The  constitutionality  of  this  Section  was  affirmed  in  U,  5. 
V.  Goldman  (1878),  (U.  S.  Circ.  Ct,  Dist.  La.)  3  Woods  187, 
the  Circuit  Judge  Woods,  distinguishing  the  ruling  in  Minor  v. 
Happersett  (1874),  21  Wall.  (88  U.  S.)  178,  that  the  Constitution 
of  the  United  States  conferred  the  right  of  suffi-age  upon  no 
one,  in  a  manner  different  from  that  adopted  in  the  Yarbrough 
case  by  the  Supreme  Court :   {ante^  page  347). 

But  this  language  refers  solely  to  voters  at  an  election  for  State  officers, 
and  so  fsLT  as  such  elections  are  concerned,  the  United  States  has  no  voters 
of  its  own. 

Now,  the  question  is,  has  an  elector  who  is  qualified  by  State  law  to 
vote  for  the  most  numerous  branch  of  the  State  legislature,  a  right  con- 
ferred upon  him  by  this  clause  of  the  Constitution  to  vote  for  members  of 
Congress  ?  *  *  *  *  it  seems  to  be  clear  that  the  language  of  the  Sec- 
tion under  consideration  could  not  have  been  intended  merely  to  give  a 
basis  of  representation ;  that  was  provided  for  by  other  clauses  of  the 
Constitution.  If  this  be  so,  it  must  follow  that  it  was  intended  as  a  dec- 
laration as  to  who  of  the  people  of  the  States,  should  have  the  right  to 
vote  for  representatives  in  Congress.  As,  therefore,  the  elector  qualified 
by  State  laws,  derives  his  right  to  vote  for  members  of  Congress  from  the 
Constitution  of  the  United  States,  Congress  has  the  power  to  protect  him 
in  that  right. 

An  election  is  not  simply  the  depositing  of  a  ballot  in  a  box.  If  the  elec- 
tor is  forced  to  vote  a  certain  ballot  against  his  will,  it  is  not  an  election  so 
&r  as  he  is  concerned,  and  equally  so  if  he  is  prevented  by  violence 
from  voting  at  all.  An  election  is  the  expression  of  the  free  and  un- 
tmmmeled  choice  of  the  electors.    There  must  be  a  choice,  and  the  ex- 
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pression  of  it,  to  constitute  an  election.  Under  our  American  Constitu- 
tion, an  election  implies  a  free  interchange  and  comparison  of  views  on 
the  part  of  the  people  who  are  voters,  and  finally  an  independent  expres- 
sion of  choice.  Any  interference  with  the  right  of  the  elector,  to  make 
up  his  mind  how  he  shall  vote,  is  as  much  an  interference  with  his  right 
to  vote  as  if  he  were  prevented  from  depositing  his  ballot  in  the  ballot 
box  after  he  had  made  up  his  mind  :  Woods,  J.,  Id.  196,  197. 

[These  sentiments  are  much  the  same  as  those  of  Judge 
Nixon  in  the  Camden  intimidation  case  {ante  page  352),  and  are 
solidly  based  upon  the  principles  of  interpreting  election  laws 
mentioned  at  the  close  of  this  article. 

[The  subject  of  electors  for  President  and  Vice-President 
has  already  been  treated  :  {afite,  page  343). 

IX. 

The  United  States  government  has  not  provided  separate 
elections  for  Congressmen,  nor  has  it  interfered  with  the  gen- 
eral laws  for  the  conduct  of  those  elections  passed  by  the 
State,  but  has  enacted  suitable  laws  for  the  punishment  of 
persons  who  violate  laws  at  an  election  where  votes  are  cast 
for  members  of  Congress.  In  doing  this,  the  laws  of  the 
State  have  been  adopted,  and  provisions  have  been  made  for 
the  punishment  of  crimes  against  the  ballot  box,  in  the  Fed- 
eral Courts.  The  power  of  Congress,  under  the  Constitution 
of  the  United  States,  to  make  such  provisions  as  are  necessary 
to  secure  the  fair  and  honest  conduct  of  an  election  at  which  a 
member  of  Congress  is  elected,  as  well  as  the  preservation, 
proper  return,  and  counting  of  the  votes  cast  thereat,  and 
whatever  is  necessary  to  an  honest  and  fair  certification  of 
such  election,  cannot  now  be  questioned:  In  re  Coy  (1888), 
127  U.  S.  731.  The  State  laws  which  Congress  sees  no  occa- 
sion to  alter,  but  which  it  allows  to  stand,  are,  in  effect,  adopted 
by  Congress.  The  duties  devolved  on  the  officers  of  elections, 
are  duties  which  they  owe  to  the  United  States  as  well  as  to 
the  State:  Ex  parte  Siedo/d  {iSyg\  100  U.  S.  371,  388. 

An  objection  sometimes  made  to  this  doctrine,  that  the  Fed- 
eral Courts  can  enforce  the  State  laws  as  laws  of  the  United 
States,  is,  that  if  Congress  can  impose  penalties  for  violation 
of  State  laws,  the  officer  will  be  made  liable  to  double  pun- 
ishment for  delinquency,  both  at  the  suit  at  the  State,  and  at 
the  suit  of  the  United  States. 
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To  this  argument  it  may  be  said,  that  each  government 
punishes  for  violation  of  duty  to  itself  only.  Where  a  person 
owes  a  duty  to  two  sovereigns,  he  is  amenable  to  both  for  its 
performance,  and  either  may  call  him  to  account :  Bradley, 
J.,  Ex  parte  Siebold  {\iyg\  loo  U.  S.  371,  389.  [In  this  latter 
case,  the  learned  Justice  reviews  the  cases  already  decided ; 
that  is,  the  counterfeiter's  case  of  Fox  v.  Tfie  State  of  Ohio 
(1847),  5  How.  (46  U.  S.)  410,  where  State  laws  against  circu- 
lating counterfeit  coin  were  held  not  to  be  repugnant  to  the 
Federal  laws  against  counterfeiting,  Justice  McLean  dissent- 
ing, among  reasons,  on  account  of  the  possible  double 
punishment ;  it  seems  (page  440  of  the  report),  that  Justice 
Story  (who  had  died  September  10,  1845)  held  the  same  opin- 
ion. At  the  time  of  the  decision,  the  Court  was  composed 
of  Taney,  C.  J.,  and  McLean,  Wayne,  Catron,  Daniel,  Nel- 
son, Grier  and  Woodbury,  JJ.  Three  years  later,  the  same 
judges  went  a  step  further.  Justice  Daniel  saying  for  the 
Court — 

With  the  view  of  avoiding  conflict  between  the  State  and  Federal  juris- 
dictions, this  Court,  in  the  case  of  Fox  v.  The  State  of  Ohio ^  have  taken 
care  to  point  out,  that  the  same  act  might,  as  to  its  character  and  tenden- 
cies, and  the  consequences  it  involved,  constitute  an  offense  against  both 
the  State  and  Federal  governments,  and  might  draw  to  its  commission  the 
penalties  denounced  by  either,  as  appropriate  to  its  character  in  reference 
to  each.  We  think  this  distinction  sound,  as  we  hold  to  be  the  entire  doc- 
trines laid  down  in  the  case  above  mentioned,  and  regard  them  as  being  in 
no  wise  in  conflict  with  the  conclusions  adopted  in  the  present  case :  U, 
S.  V.  Marigold  (1850),  9  How.  (50  U.  S.)  560,  569. 

[And  the  Court  proceeded  to  instruct  the  Circuit  Court  of 
the  Northern  District  of  New  York,  that  the  United  States 
could  punish  for  bringing  counterfeit  coins  into  the  country 
and  fraudulently  circulating  them.  The  Fugitive  Slave  law. 
however,  brought  the  doctrine  again  into  Court,  where  it  was 
affirmed  by  nearly  the  same  judges,  Woodbury  having  suc- 
ceeded to  Curtis  :  Moore  v,  Illinois  (1852),  14  How.  (55U.  S.) 
13,  McLean  dissenting  on  the  sole  ground  of  double  punish- 
ment. 

[In  Coleman  v.  Tennessee  {liyi),  97  U.  S.  509,  the  principle 
objected  to  was  invoked  in  behalf  of  the  State,  to  try,  convict, 
and  punish  a  murderer,  who  had  already  been  tried  and  con- 
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victed  for  the  same  murder,  by  a  court  martial!  The  crime 
had  been  committed  March  7,  1865,  by  a  soldier,  who  thereby 
became  punishable  under  the  act  of  Congress  of  March  3, 1863, 
12  Stat  at  Large  736.  For  some  reason,  the  sentence  of  the 
court  martial  had  not  been  executed,  and  the  criminal  was 
convicted  in  the  State  Court  in  1874.  The  Supreme  Court  of 
the  United  States  held  that  the  criminal  was  still  within  the 
power  of  the  court  martial  and  directed  his  delivery  to  the 
military  authorities  to  be  dealt  with  as  required  by  law.  This 
was  upon  the  express  ground  that  the  doctrine  did  not  apply, 
because  the  criminal  was  a  soldier  serving  in  a  State,  whose 
regular  government  was,  at  the  time,  superseded  (p.  519). 
Justice  Clifford  dissented,  among  others,  for  the  express 
reason  that  the  punishment  in  one  sovereignty  is  no  bar  to 
punishment  in  the  other  (pp.  S37-9);  and  he  repeated  his 
dissent  in  Tennessee  v.  Davis  (1879),  100  U.  S.  257,  277,  where 
the  Court  denied  to  the  State  Court  the  right  to  try  an  officer 
of  the  United  States  for  an  homicide  committed  in  the  dis- 
charge of  his  duty.  This  has  very  recently  been  affirmed  in 
Neagle's  case,  and  was  designed  and  operates  only  to  shield 
Federal  officers  in  the  performance  of  their  duty :  See  annota- 
tion to  Matter  of  David  Neagle,  28  American  Law  Register 
624.  If  Congfress  commands  a  State  official,  over  whom  they 
can  have  no  control,  the  command  is  void :  Comm,  of  Ky, 
V.  Dennison  (i860),  24  How.  (65  U.  S.)  66,  but  simply  on  the 
ground  of  want  of  power,  not  of  clashing  authority. 

The  people  of  the  United  States,  resident  within  any  State,  are  subject 
to  two  governments :  one  State,  and  the  other  National ;  but  there  need 
be  no  conflict  between  the  two.  The  powers  which  one. possesses  the 
other  does  not.  They  are  established  for  different  purposes,  and  have 
separate  jurisdictions.  Together,  they  make  one  whole,  and  furnish  the 
people  of  the  United  States  with  a  complete  government,  ample  for  the 
protection  of  all  their  rights  at  home  and  abroad.  True,  it  may  sometimes 
happen  that  a  person  is  amenable  to  both  jurisdictions  for  one  and  the 
same  act.  *  *  *  This  does  not,  however,  necessarily  imply  that  two 
governments  possess  powers  in  common,  or  bring  them  into  conflict  with 
each  other.  It  is,  the  natural  consequence  of  a  citizenship  which  owes 
allegiance  to  two  sovereignties,  and  claims  protection  from  both.  The 
citizen  cannot  complain,  because  he  has  voluntarily  submitted  himself  to 
such  a  form  of  government.  He  owes  allegiance  to  the  two  departments, 
so  to  speak,  and  within  their  respective  spheres  must  pay  the  penalties 
which  each  exacts  for  disobedience  to  its  laws.    In  return,  he  can  de- 
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inand  protection  from  each  within  its  own  jurisdiction  :  WAitK.  C.  J., 
U.  S.  V.  Cruikshank  (1875),  92  U.  S.  543,  550. 

[This  last  case  was  an  indictment  for  conspiracy,  under  the 
Enforcement  Act  of  1870(16  Stat,  at  Large  140).  The  in- 
dictment was  held  inefficient  because  not  stating  sufficient 
particulars  to  establish  that  the  unlawful  combination  was  to 
prevent  the  enjoyment  of  a  right  secured  by  the  Constitution, 
all  rights  not  being  secured  thereby. 

The  doctrine  that  the  State  and  the  National  Government 
are  co-ordinate  and  altogether  equal,  is  only  partially  true. 
Whilst  the  States  are  sovereign  as  to  all  matters  whidh  have 
not  been  granted  to  the  jurisdiction  and  control  of  the  United 
States,  the  Federal  Constitution  and  the  constitutional  laws 
thereunder,  are  the  supreme  law  of  the  land,  and  when  they 
conflict  with  the  laws  of  the  States,  they  are  of  paramount 
authority  and  obligation. 

This  is  the  fundamental  principle  on  which  the  authority  of  the  Consti- 
tution is  based  ;  and  unless  it  be  conceded  in  practice,  as  well  as  theory, 
the  fabric  of  our  institutions,  as  it  was  contemplated  by  its  founders,  cannot 
stand:  Bradi^bv,  J.,  Ex  parte  Siebold  (1879),  100  U.  S.  371,  399. 

[At  the  same  time,  the  care  exercised  in  all  such  cases  in 
Federal  Courts  is  not  merely  technical,  and  does  not  alone 
spring  from  the  principles  of  interpretation  of  Federal  crimi- 
nal statutes ;  but  rather  because — 

It  goes  without  saying,  in  our  dual  system  of  government,  that  the 
Federal  government  cannot  take  charge  of  a  mere  State  election,  or  an 
election  merely  for  State  oflficers,  and  no  matter  what  wrongs  may  be 
perpetrated  in  such  election,  they  arc  beyond  the  cognizance  ol  the  Fed- 
eral courts.  The  States,  and  the  States  alone,  can  punish  offenses  which 
are  merely  offenses  against  the  State  laws:  Brewer,  J.,  in  U.  S,  v. 
Morrissey,  (1887)  U.  S.  Circ.  Ct.,  E.  Dist.  Mo.,  32  Fed.  Repr.  147,  150. 

X. 

[The  doctrine  that  Congress  could  enforce  State  election 
laws  with  the  same  effect  as  statutes  of  the  United  States,  was 
declared  to  be  constitutional  in  the  cases  of  Siebold  and 
Clarke,  decided  by  the  Supreme  Court  of  the  United  States  in 
October  Term,  1879,  and  reported  in  100  U.  S.  371,  399.  In 
each  case,  the  opinion  was  delivered  by  Justice  Bradley,  with 
the  concurrence  of  Chief  Justice  Waite,  and  Justices   Mil- 
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LER,  Strong,  Hunt,  Swayne  and   Harlan.    Justices  Field 
and  Clifford  dissented. 

[An  interesting  application  of  this  principle  appears  in  the 
summary  of  the  evidence  given  in  the  charge  of  the  District 
Judge  Jackson,  in  U,  S.  v.  Carpenter,  U.  S.  Cir.  Ct.,  Dist. 
Tenn.,  December  3,  1889,  41  Fed.  Repr.  330:  the  returns 
showed  43  Republican  ballots,  while  the  evidence  established 
that  109  Republican  voters  had  deposited  their  ballots.  Still 
more  interesting  is  U.  S.  v.  Badinelli,  U.  S.  Circ.  Ct..  W.  Dist. 
Tenn.,  December  20,  1888,  37  Fed.  Repr.  138,  where  the  elec- 
tion officers  were  indicted  fcr  excluding  an  elector  from 
witnessing  the  count  as  allowed  by  the  State  Statutes,  but 
escaped  by  proving  that  the  manner  of  making  the  count  was 
not  legal  under  the  State  Statute,  and  hence  no  violation  of 
the  Federal  law. 

[The  doctrine  was  amplified  in  1888,  (/;/  re  Coy,  127  U.  S. 
73 '»  753)  ^o  ^s  to  include  the  enforcement  of  State  elec- 
tion laws  by  the  United  States  Courts,  not  only  for  violation 
of  those  laws  in  respect  to  the  ballots  cast  for  Representatives 
in  Congress,  but  also  to  those  for  State  officers,  so  to  prevent 
any  tampering  with  any  ballots  at  any  election  where  Repre- 
sentatives in  Congress  are  voted  for.  The  decision  was  by 
Justice  Miller,  with  the  concurrence  of  Justices  Bradley^ 
Harlan,  Matthews,  Gray,  Blatchford  and  Lamar  ;  Justice 
Field  dissented,  and  Chief  Justice  Waite  had  died  before 
the  entry  of  the  final  judgment. 

[The  application  of  this  principle  resulted  in  a  conviction 
for  entering  upon  the  book  of  registration  of  voters  (under 
the  Missouri  Statute  of  1883,  Laws,  p.  38),  the  names  of 
persons  who  did  not  apply  for  registration  or  take  any  oath, 
such  as  the  law  requires:  U,  S,  v.  Molloy,  April  20,  1887,  U. 
S.  Circ.  Ct,  E.  Dist.  Mo.,  31  Fed.  Repr.  19  ;  U.  S.  v.  O'Connor, 
June  3,  1887,  Id.  449. 

[In  the  Clarke  case,  Justices  Field  and  Clifford  dissented 
on  the  ground — 

First,  that  it  is  not  competent  for  Congress  to  punish  a  State  officer  for 
the  manner  in  which  he  discharges  duties  imposed  upon  him  by  the  laws 
of  the  State,  or  to  subject  him  in  the  performance  of  such  duties,  to  the 
supervision  and  control  of  others,  and  punish  him  for  resisting  their  inter- 
ference; and, — 
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Second,  that  it  is  not  competent  for  Conj^ess  to  make  the  exercise  of 
its  punitive  power  dependent  upon  the  legislation  of  the  States. 

Clarke  had  been  convicted  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Ohio,  under  Section  5515  of  the 
Revised  Statutes  of  the  United  States  (anU\  page  357)  for  a 
violation  as  an  officer  of  the  election,  of  the  law  of  the  State  of 
Ohio,  regulating  an  election  at  which  a  Representative  in 
Congress  was  voted  for,  in  not  conveying  the  ballot  box,  to 
the  county  clerk,  after  it  had  been  sealed  up  and  delivered  to 
him  for  that  purpose,  and  for  allowing  it  to  be  broken  open. 

[Siebold  and  others  were  judges  of  an  election  at  which 
Representatives  in  Congress  were  voted  for  in  the  City  of 
Baltimore,  on  the  fifth  of  November,  1878,  and  they  were  con- 
victed in  the  United  States  Circuit  Court  for  the  District  of 
Maryland,  under  the  same  Section  5515  and  also  Section  5522 
of  the  Revised  Statutes  of  the  United  States,  for  stuffing  the 
ballOk  boxes  and  preventing  the  United  States  Supervisors 
from  performing  their  duties.  The  general  propositions  of 
the  counsel  for  the  prisoners  were  all  denied,  though  not 
Ifoing  so  far  as  the  two  propositions  of  the  dissenting  justices ; 
they  were — 

1.  That  the  power  to  make  regulations  as  to  the  times,  places  and 
manner  of  holding  elections  for  Representatives  in  Congress,  granted  to 
Congress  by  the  Constitution,  is  an  exclusive  power  when  exercised  by 
Congress. 

2.  That  this  power,  when  so  exercised,  being  exclusive  of  all  inter- 
ference therein  by  the  States,  must  be  so  exercised  as  not  to  interfere  with, 
or  come  in  collision  with,  regulations  presented  in  that  behalf  by  tlie 
States,  unless  it  provides  for  tlie  complete  control  over  the  whole  subject 
ever  which  it  is  exercised. 

3.  That,  when  put  in  op>eration  by  Congress,  it  nmst  take  the  place  of 
all  State  regulations  of  the  subject  regulated,  which  subject  must  be 
entirely  and  completely  controlled  and  provided  for  by  Congress. 

To  this  the  Court,  speaking  by  Justice  Bradley,  said — 

We  are  unable  to  see  why  it  necessarily  follows  that,  if  Congress  makes 
any  regulations  on  the  subject,  it  must  assume  exclusive  control  of  the 
whole  subject.    The  Constitution  does  not  say  so :  (100  U.  S.  383.) 

Coy  was  convicted  in  the  United  States  Circuit  Court  for 
the  District  of  Indiana,  of  conspiring  to  interfere  with  the 
officers  of  an  election  at  which  Representatives  in  Congre  s 
VoT.  XXXA'TTT.-24. 
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were  voted  for ;  that  the  conspirators  did  by  unlawful  means, 
induce  the  officers  to  violate  and  refuse  to  comply  with  their 
duty  in  regard  to  the  custody  and  safe  keeping  of  the  election 
returns ;  and  that  they  persuaded  and  induced  these  officers, 
or  attempted  so  to  do,  to  omit  their  duty  in  regard  thereto. 
The  indictment  was  attacked  by  the  defense  because  it  con- 
tained no  averment  that  the  intent  and  purpose  of  the  prisoner's 
conduct  was  to  affect  in  any  manner  the  election  of  a  member 
of  Congress,  or  to  influence  the  returns  relating  to  that  office. 
It  was  argued  that  since  there  were  many  State  and  local 
officers  also  voted  for  at  the  same  election,  and  in  those  pre- 
cincts, and  as  it  was  consistent  with  the  indictment  that  the 
actions  of  the  conspirators  were  directed  only  to  the  election 
of  those  persons,  and  not  to  that  for  federal  office,^-of  a  Con- 
gressional Representative — the  indictment  was  for  that  reason 
insufficient. 

It  was  held,  that  an  indictment  in  the  courts  of  the  United 
States,  for  conspiracy  to  induce  these  inspectors  to  omit  their 
legal  duty,  so  that  the  papers  specified  might  come  to  the 
hands  of  persons  who  changed  and  falsified  the  returns,  it  was 
not  necessary  to  aver  or  to  prove  the  intention  of  the  wrong- 
doers or  conspirators  to  affect  or  change  the  returns  as  to  the 
election  of  the  Congressman  who  was  voted  for  at  the  same 
time,  and  the  returns  of  such  votes  in  the  same  poll-books, 
tally  sheets  and  certificates, 'with  those  of  the  State  officers. 
The  general  principle  was  declared,  that  Congress  has  full  power 
to  protect  these  books  and  other  documents  from  danger  of 
falsification,  even  though  the  conspirators  had  no  intention  of 
tampering  with  the  returns  of  the  poll-books  and  certificates 
of  the  ballots  for  the  member  of  Congress,  but  on  the  con- 
trary, had  in  view  the  falsifying  the  returns  of  the  State  officers 
only. 

The  defense  argued  that  since  the  evil  intent  was  not  shown 
to  have  been  specifically  aimed  at  the  returns  of  the  vote  for 
Congressman,  the  statutes  of  the  United  States  could  have  no 
force  so  far  as  the  infliction  of  any  penalty  is  concerned ;  that 
Congress  had  no  power  to  provide  for  any  punishment  wher^ 
no  intent  affecting  the  Congressional  election  was  averred. 
This  the  Court  denied :  saying — 
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It  wonld  be  a  very  singular  principle  to  establish,  that,  where  a  man 
was  charged  with  a  homicide,  caused  by  maliciously  shooting  into  a  crowd " 
with  the  purpose  of  killing  some  person  against  whom  he  bore  malice, 
but  with  no  intent  to  injure  or  kill  the  individual  who  was  actually  struck 
by  the  shot,  he  should  be  held  excused  because  he  did  not  intend  to  kill 
that  particular  person,  and  had  no  malice  against  him:    Mii«i«ER,  J.,  127 

u.  s.  753. 

[In  this  Coy  case,  Justice  Field  dissented  from  the  exten- 
sion of  the  general  principle  to  the  entire  election.  Afler 
alluding  to  the  fact  mentioned  in  Siebold's  case  (lOO  U.  S. 
393)  by  Justice  Bradley,  that  convenience  has  induced  the 
States  to  elect  county  and  State  officers  at  the  same  time  as 
Representatives  in  Congress,  Justice  Field  proceeded  thus  in 
his  dissent — 

According  to  the  present  decision,  a  conspiracy  to  persuade  the  officers 
of  election  to  omit  any  duty  imposed  upon  them  under  the  laws  of  the 
State,  though  designed  merely  to  affect  the  election  of  an  inferior  magis- 
trate of  a  village,  is  an  offence  against  the  United  States,  punishable  in 
the  Federal  Courts.  Thus,  obedience  to  the  laws  of  the  State,  in  matters 
of  even  local  offices,  if  a  member  of  Congress  is  voted  for  at  the  same 
election,  may  be  enforced  by  the  courts  of  the  United  States,  instead  of 
by  the  proper  tribunals  of  the  State  whose  laws  have  been  violated.  I  am 
not  able  to  assent  to  a  doctrine  which  leads  to  this  result,  and  gives  the 
Federal  courts  power  to  intermeddle  with  the  action  of  State  officials  in 
an  election  for  local  offices,  whenever  a  member  of  Congress  may  have 
been  voted  for,  at  the  same  time.  I  agree  to  what  is  said  by  the  Court,  as 
to  the  temptations  existing  in  a  republican  government,  where  political 
power  is  reposed  in  representatives  of -the  entire  body  of  the  people, 
chosen  at  short  intervals  by  popular  elections,  to  control  those  elections 
by  violence  and  corruption.  But  I  do  not  perceive  in  that  fact  any  reason 
why  the  punishment  of  fraud,  committed  or  designed,  at  State  elections, 
for  State  officers,  should  be  transferred  to  the  Federal  courts :  (127  U.  S. 
763.) 

XI. 

When  a  person  is  offering  to  vote,  there  is  no  law,  State  or 
National,  authorizing  his  arrest,  for  any  cause  relating  to  his 
right  of  suffrage.  But  if  he  votes  fraudulently,  or  falsely 
swears  when  put  upon  oath,  he  may  be  arrested  afterwards  at 
another  time  and  place,  and  if  found  guilty,  may  be  punished. 
At  the  polls,  claiming  and  offering  to  vote,  his  right  to  be 
there  for  the  purpose  of  voting  is  sacred,  and  his  person  in- 
violable: U,  S.  V.  Small  (1889),  U.  S.  Circ.  Ct,  E.  Dist.  Va.,  38 
Fed.  Repr.  103. 


Digitized  by 


Google 


372         THE  RIGHT  OF  THE  FEDERAL  COURTS 

[This  was  an  indictment  of  the  judge  of  an  election  for  un- 
lawfully preventing  a  qualified  voter  from  exercising'  his  right 
of  suffrage  for  Representative  in  Congress.  The  charge  of 
the  District  Judge  (Hughes)  is  an  interesting  exposition  of  the 
right  of  the  voter  to  approach  the  polls  "free  from  all  fear  for 
his  liberty  and  safety." 

XII. 

It  is  doubtful  whether  the  rule,  that  penal  statutes  are  to  be 
construed  strictly,  has  any  application  to  the  State  and  Fed- 
eral laws  regulating  elections,  as  they  merely  regulate  the  con- 
duct of  general  elections  in  the  States  and  define  the  duties  of 
the  officers  of  elections.  If  these  statutes,  relating  to  the 
election  of  Representatives  in  Congress,  taken  as  a  whole, 
should  be  interpreted  as  penal,  and  strictly  (and  not  remedial 
and  to  be  liberally  construed,  in  order  to  suppress  the  frauds  and 
public  wrongs  against  the  ballot  box),  still  the  inquiry  remains 
as  to  the  intent  with  which  the  legislative  department  en- 
acted these  laws.  The  kindred  rule  must  not  be  disregarded, 
that  the  intention  of  the  lawmaker  as  gathered  from  the  words 
employed,  must  govern  the  construction  of  all  statutes :  In  re 
Coy  (1887),  U.  S.  Circ.  Ct,  Dist.  Indiana,  31  Fed.  Repr.  794; 
Taylors,  U,  S.  (1845),  3  How.  (44  U.  S.)  310;  U,  S.  v.  HarU 
zc/<?// (1868),  6  Wall.  (73  U.  S.)  385  ;  that  penal  laws  must  not 
be  construed  so  strictly  as  to  defeat  the  obvious  intention  of  the 
legislature,  and  the  words  of  the  statute  narrowed  to  the  ex- 
clusion of  cases  which  these  words  in  the  ordinary  acceptation 
or  in  that  sense  in  which  the  legislature  had  obviously  used 
them,  would  comprehend  :  U,  S,  v.  WUtberger  (1820),  5  Wheat. 
(18  U.  S.)  76,  95  ;  that  the  evident  intention  of  the  legislature 
ought  not  to  be  defeated  by  a  forced  and  overstrict  construc- 
tion :  U.  S,  V.  Mon^  (1840),  14  Pet.  (39  U.  S.)  464;  Amer, 
Fur.  Co,  V.  U.  5.  (1829),  2  Pet.  (27  U.  S.)  358,  367. 

[In  this  connection,  reference  should  be  made  to  section 
5520  and  its  exposition  {supra,  page  363),  where  conspiracy  to 
prevent  voting  is  the  subject  matter. 

[Hence,  Justice  Brewer  construed  the  word  "  so"  out  of  the 
concluding  clause  of  section  5514:  supra,  page  353;  and  Judges 
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Dillon  and  Caldwell  construed  "  officer  of  election,"  not  to 
include  the  Governor  of  a  State :  {supra,  page  360.) 

XIIL     • 

[There  are  some  rules  which  may  be  formulated  from  the 
special  dangers  to  the  ballot,  as  shown  in  the  following  para- 
graphs. 

[In  construing  those  sections  of  the  Revised  Statutes  which 
have  their  origin  in  Act  of  Congress  whose  language  has  been 
varied  in  the  revision,  care  should  be  taken  to  observe  the 
principle  of  interpretation  applied  in  the  Munford  cases  {supra, 
page  361),  where  this  variation  in  language  was  observed  in 
passing  upon  the  constitutionality  of  sections  2005,  2006  and 
5506  of  the  Revised  Statutes. 

[In  the  same  direction  as  the  thought  expressed  by  Judge 
Woodruff  {ante,  page  342),  but  more  generally,  upon  the 
Eighteenth  clause  of  Section  8  of  the  Constitution,  the  lan- 
guage of  Justice  Miller  may  be  observed  : 

Th^t  a  government  whose  essential  character  is  republican,  whose  ex- 
ecutive head  and  legislative  body  are  both  elective,  whose  most  numerous 
and  powerful  branch  of  the  legislature  is  elected  by  the  people  directly, 
has  no  power,  by  appropriate  laws,  to  secure  this  election  from  the  in- 
fluence of  violence,  of  corruption  and  of  fraud,  is  a  proposition  so  startling 
as  to  arrest  attention  and  demand  the  greatest  consideration. 

If  this  government  is  anything  more  than  a  mere  aggregation  of  dele- 
gated agents  of  other  States  and  governments,  each  of  which  is  superior 
to  the  general  government,  it  must  have  the  power  to  protect  the  elections 
on  which  its  existence  depends,  from  violence  and  corruption. 

If  it  has  not  this  power,  it  is  left  helpless  before  the  two  great  natural 
and  historical  enemies  of  all  republics, — open  violence  and  insidious  cor- 
mption. 

The  proposition  that  it  has  no  such  power,  is  supported  by  the  old  argu- 
ment, often  heard,  often  repeated,  and  in  this  Court,  never  assented  to, 
that  when  a  question  of  the  power  of  Congress  arises,  the  advocate  of  the 
power  must  be  able  to  place  his  §nger  on  the  words  which  expressly  grant 
it.  The  brief  of  counsel  before  us,  though  directed  to  the  authority  of 
that  body  to  pass  criminal  laws,  uses  the  same  language.  Because  there 
is  no  express  power  to  provide  for  preventing  violence  exercised  on  the 
voter  as  a  means  of  controlling  his  vote,  no  such  law  can  be  enacted.  It 
destroys,  at  one  blow,  in  construing  the  Constitution  of  the  United  States, 
the  doctrine  universally  applied  to  all  instruments  of  writing,  that  what  is 
implied  is  as  much  a  part  of  the  instrument  as  what  is  expressed. 

This  principle,  in  its  application  to  the  Constitution  of  the  United 
States,  more  than  to  almost  any  other  writing,  is  a  necessity,  by  reason  of 
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the  inherent  inability  to  put  into  words  all  derivative  powers — a  difficulty 
which  the  instrument  itself  recognizes  by  conferring  on  Congress  the 
authority  to  pass  all  laws  necessary  and  proper  to  carry  into  execution 
the  powers  expressly  granted,  and  all  other  powers  vested  in  the  govern- 
ment, or  any  branch  of  it,  by  the  Constitution  ;  Article  I,  sec.  8,  clause  18  : 
Ex  parte  Yarbrough  (1883),  no  U.  S.  657,  658. 

It  was  held  in  this  case  that  Congress  can  by  law  protect  the 
act  of  voting,  the  place  where  it  is  done,  and  the  man  who 
votes,  from  personal  violence  or  intimidation,  and  the  Con- 
gressional election  itself  from  corruption  and  fraud.  That  it 
is  the  duty  of  the  government  to  see  that  the  votes  by  which 
the  members  of  Congress  and  its  President  are  elected,  shall 
be  the  free  vote  of  the  electors,  and  the  officers  thus  chosen 
the  free  uncorrupted  choice  of  those  who  have  the  right  to 
take  part  in  that  choice. 

[While  Congress  has  this  power  to  enact  appropriate  legis- 
lation, the  Court  will  not  sustain  that  which  amounts  to  a  net 
large  enough  to  catch  all  possible  offenders  by  deciding  who 
are  rightfully  detained  and  who  are  to  be  set  at  large;  other- 
wise Congress  would  encroach  upon  the  powers  reserved  to 
the  people  and  the  States :  U,  S^  v.  Reese  (1876),  92  U.  S. 
214.  This  case  was  decided  by  a  divided  Court,  Chief  Justice 
Waite  writing  the  opinion  with  the  concurrence  of  Justices 
SwAVNE,  Miller,  Davis,  Field,  Strong  and  Bradley.  Justice 
Hunt  dissented  on  the  ground  that  the  statute  (of  May  31* 
1870,  16  Stat,  at  Large  140)  should  be  construed  according 
to  the  plain  intent  of  Congress,  and  not  so  extensively  as  to 
include  that  which  Congress  could  not  meddle  with ;  that  is, 
a  general  violation  of  the  rights  of  an  elector  at  a  State  election, 
which  was  the  case  in  hand,  no  candidate  for  Congress  being 
voted  for.  Justice  Clifford,  agreed  with  the  judgment  but  upon 
totally  different  grounds,  chiefly  technical;  Justice  Miller 
distinguished  this  judgment  of  the  Court  in  the  Yarbrough 
case :  (Supra^  pages  346,  348.)  From  this  principle  of  inter- 
pretation. Justice  Field  also  dissented  in  the  Chinese  case  of 
Baldwin  v.  Frafiks  (1887),  120  U.  S.  678.  Justice  Miller 
repeated  the  principle  in  the  Trade  Mark  Cases  of  U,  S,  v. 
Steffens,  et  aL  (1879),  100  U.  S.  82,  only  to  practically  recede, 
so  far  as  laws  relating  to  Congressional  elections,  in  the  tax 
case  {supra,  page  34S).     This  principle  is,  therefore,  not  likely 
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to  be  applicable  to  any  statute  relating  to  Federal  elections, 
which  has  been  at  all  carefully  drafted. 

XIV. 

The  contest  for  a  seat  in  the  House  of  Representatives  is  a 
proceeding  unknown  to  State  legislation  and  the  State  judi- 
catories ;  and  violations  of  the  law  of  Congress  regulating 
it  are  offenses  against  the  United  States,  and  not  against  the 
State.  Of  such  contests,  the  Federal  Courts  have  exclusive 
jurisdiction:  Ex  parte  Dock  Bridges  (1875),  U.  S.  Circ.  Ct, 
N.  Dist.  Ga.,  2  Wood,  428.  So,  when  an  accused  is  charged 
before  a  State  Court  with  perjury  in  having  testified  falsely 
before  a  notary  public  in  a  Congressional  election  case  under 
the  Revised  Statutes,  Title  2,  Chapter  8,  regulating  the  taking 
of  testimony,  he  must  be  discharged,  because  such  an  offense 
is  cognizable  only  to  the  Federal  Courts  under  Section  5392, 
providing  for  the  punishment  of  perjury  in  any  case  in  which 
the  laws  of  the  United  States  authorize  an  oath  to  be  adminis- 
tered, and  the  second  section  of  the  Judiciary  Act  of  August 
13th,  1888,  25  Stat,  at  Large  434,  giving  the  United  States 
Courts  exclusive  cognizance  of  all  crimes  cognizable  under 
the  authority  of  the  United  States.  A  notary  public  is  a  State 
officer,  having  power  to  administer  any  oath  required  by  State 
law,  and  no  other.  He  has  no  power  to  administer  oaths 
required  by  Congress,  unless  he  is  expressly  authorized  to  do 
so  by  Act  of  Congress,  in  doing  which  he  acts  as  an  ofificer  of 
the  United  States,  and  not  as  an  officer  of  the  State;  perjury 
committed  before  any  officer  in  a  contested  Congressional 
election  case  is  amenable  to  punishment  under  the  United 
States  law:  In  re  Loney  (1889),  U.  S.  Circ.  Ct.,  E.  Dist.  Va., 
38  Fed.  Repr.  10 1.  The  United  States  Supreme  Court  affirmed 
this  judgment,  as  the  testimony  in  a  congressional  contested 
election  case  is  given  in  obedience  to  the  laws  of  the  United 
States  and  not  of  the  State,  and  the  accused  should  have  been 
tried  before  the  Federal  Court,  and  not  before  the  State  Court. 

D.  H.  PiNGREY. 
Bloomiagton,  lU. 
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I 
1 

RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  the  United  States. 
INHABITANTS  OF  THE  TOWNSHIP  OF  BERNARDS 

V. 

MORRISON  ET  AL. 

1.  As  against  bona  fide  holders  of  municipal  bonds,  which  recite  that 
they  are  issued  in  pursuance  of  a  certain  Act  of  the  legislature  which 
authorizes  certain  commissioners  to  borrow  money  on  the  faith  and  credit 
of  the  town,  and  execute  bonds  thereof,  after  a  majority  of  the  tax-payers 
had  assented  thereto,  which  fact  should  be  proved  by  the  affidavit  of  the 
town  assessor,  the  defenses  that  the  consent  of  a  majority  of  the  tax- 
payers was  not  given ;  that  the  affidavit  of  the  assessor  to  that  effect  was 
not  true ;  and  that  the  commissioners  did  not  borrow  money  on  the  bonds, 
but  disposed  of  them  without  lawful  consideration,  are  not  availing. 

2.  The  fact  that  the  commissioners  were  special  officers  ap|x>inted  for 
the  purpose  of  issuing  the  bonds,  by  the  Court,  under  the  Act  of  the  legis- 
lature, does  not  make  their  acts  any  less  binding  on  the  town.  It  is  suffi- 
cient that  full  control  was  given  them  in  the  matter. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

A,  A.  Clark  and  James  R.  English^  for  plaintiff  in  error. 
Courtlandt  Parker ^  for  defendants  in  error. 

Brewer,  J.,  March  3,  1890.  This  is  an  action  on  township 
bonds.  Judgment  was  rendered  against  the  township,  and  it 
alleges  error.  The  bonds  were  issued  under  an  Act  approved 
April  9th,  1868,  and  found  in  the  Sessions  Laws  of  New 
Jersey  for  that  year  (page  915  et  seq).  Outside  of  the  obli- 
gatory words,  this  was  the  form  of  the  bond : 

**  This  bond  is  one  of  a  series  of  like  tenor,  amounting  in  the  whole  to 
the  sum  of  one  hundred  and  twenty-seven  thousand  dollars,  issued  on  the 
faith  and  credit  of  said  Township  in  pursuance  of  an  Act  entitled  '  'An 
Act  to  authorize  certain  towns  in  the  counties  of  Somerset,  Morris,  Essex, 
and  Union  to  issue  bonds  and  take  stock  in  the  Passaic  Valley  and  Peapcu:k 
Railroad  Company,"  approved  April  9,  1868.  In  testimony  whereof,  the 
undersigned.  Commissioners  of  the  said  township  of  Bernards,  in  the 
County  of  Somerset,  to  carr>-  into  effect  the  purposes  and  provisions  of  the 
j.aid  Act,  duly  appointed,  commissioned,  and  sworn,  have  hereunto  set 
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our  hands  and  seals  the  ist  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-nine. 

John  H.  Anderson,  (L.  S.) 
John  Guerin,  (L.  S.) 

OwvER  R.  Steele,    (L.  S.) 

Commissioners. 
Registered  in  the  County  Clerk's  ofl&ce. 

WiLUAM  Ross,  Jr., 
County  Clerk." 

The  first  section  of  the  Act  provides  that,  upon  the  applica- 
tion in  writing  of  twelve  or  more  resident  freeholders,  the 
Circuit  Court  of  the  county  shall  appoint  three  resident  free- 
holders to  be  Commissioners.     Section  two  reads  as  follows : 

That  it  shall  be  lawful  for  said  Commissioners  to  borrow,  on  the  faith 
and  credit  of  their  respective  townships,  such  sums  of  money,  not  exceed- 
ing ten  per  centum  of  the  valuation  of  the  real  estate  and  landed  property 
of  such  township,  to  be  ascertained  by  the  assessment  rolls  thereof,  res- 
pectively, for  the  year  eighteen  hundred  and  sixty-seven,  for  a  terra  not 
exceeding  twenty-five  years,  at  a  rate  of  interest  not  exceeding  seven  per 
centum  per  annum,  payable  semi-annually,  and  to  cfxecute  bonds  therefor 
under  their  hands  and  seals  respectively ;  the  bonds  so  to  be  executed 
may  be  in  such  sums,  and  payable  at  such  times  and  places,  as  the  said 
Commissioners  and  their  successors  may  deem  expedient ;  but  no  such 
debt  shall  be  contracted  or  bonds  issued  by  said  Commissioners,  of  or  for 
either  of  said  townships,  until  the  written  consent  shall  have  been  obtained 
of  the  majority  of  the  tax-payers  of  such  township,  or  their  legal  repre- 
sentatives, appearing  upon  the  last  assessment  roll,  as  shall  represent  a 
majority  of  the  landed  property  of  such  township  (including  lands  owned 
by  non-residents)  appearing  upon  the  last  assessment  roll  of  such  town- 
ship; such  consent  shall  state  the  amount  of  money  authorized  to  be 
raised  in  such  township,  and  that  the  same  is  to  be  invested  in  the  stock 
of  the  said  railroad  company,  and  the  signatures  shall  be  proved  by  one 
or  more  of  the  Commissioners.  The  fact  that  the  p>ersons  signing  such 
consent  are  a  majority  of  the  tax-payers  of  such  township,  and  represent 
a  majority  of  the  real  property  of  such  township,  shall  be  proved  by  the 
affidavit  of  the  assessor  of  such  township  endorsed  upon,  or  annexed  to 
such  written  consent,  and  the  assessor  of  such  township  is  hereby  required 
to  perform  such  service.  Such  consent  and  affidavit  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  such  township  is  situated,  and  a 
certified  copy  thereof  in  the  town-clerk's  office  of  such  township,  and  the 
same,  or  a  certified  copy  thereof,  shall  be  evidence  of  the  facts  therein 
contained,  and  received  as  evidence  in  any  court  of  this  State,  and  before 
any  judge  or  justice  thereof. 

By  Section  three  these  Commissioners  were  authorized  to 
dispose  of  the  bonds,  and  invest  the  money  in  railroad  stock 
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in  the  name  of  the  township,  to  subscribe  for  and  purchase 
stock  in  the  railroad  company,  and  to  act  at  stockholders* 
meetings.     Section  fourteen  provides — 

That  all  bonds  issued  in  accordance  with  the  provisions  of  this  Act 
shall  be  registered  in  the  office  of  the  county  clerk  of  the  county  in  which 
the  township  is  situated  issuing  the  same,  and  the  words  **  Registered  in 
the  County  Clerk's  office  "  shall  be  printed  or  written  across  the  face  of 
each  bond,  attested  by  the  signature  of  the  county  clerk  when  so  regis- 
tered, and  no  bond  shall  be  valid  unless  so  registered. 

It  is  conceded  that  the  Commissioners  were  duly  appointed  ; 
that  the  issue  of  bonds  was  not  in  excess  of  the  amount 
authorized  by  the  statute ;  that  a  paper  purporting  to  contain 
the  consent  of  the  requisite  number  of  tax-payers,  duly  verified 
by  the  affidavit  of  the  township  assessor,  was  filed  in  the  office 
of  the  clerk  of  the  county ;  and  that  the  plaintiffs  were  bona 
fide  holders.  But  the  contention  is,  that  the  consent  roll  did 
not  in  fact  contain  the  requisite  number  of  tax-payers,  and 
that  the  affidavit  of  the  assessor  was  not  true ;  also  that  the 
Commissioners  did  not  borrow  any  money  on  the  bonds,  but  dis- 
posed of  them  without  lawful  consideration.  The  Circuit 
Court  held,  that  these  defenses  were  unavailing  against  bona 
fide  holders  of  the  bonds ;  and  with  that  ruling  we  concur. 
Indeed,  all  the  questions  which  were  earnestly  presented  and 
argued  by  counsel  for  plaintiffs  in  error  have  been  often  con- 
sidered and  decided  by  this  Court.  The  Act  gave  the  Com- 
missioners power,  under  certain  conditions,  to  issue  the  bonds. 
The  recitals  therein  show  that  they  were  issued  in  pursuance 
of  the  Act,  and  the  bonds  were  all  duly  registered  as  required. 
The  case  of  Montclair  Ttvp,  v.  Ranisdell  (1883),  107  U.  S. 
147,  158,  was  a  suit  on  bonds  in  form  like  the  ones  in  suit, 
and  issued  under  a  statute  practically  identical.  The  validity 
of  those  bonds  was  sustained ;  and  in  the  course  of  his 
opinion,  speaking  for  the  Court,  Mr.  Justice  Harlan  says — 

Legislative  authority  for  an  issue  of  bonds  being  established  by  refer- 
ence to  the  statute,  and  the  bonds  reciting  that  they  were  issued  in  pur- 
suance of  the  statute,  the  utmost  which  plaintiff  was  bound  to  show,  to 
entitle  him,  prima  facie ^  to  judgment,  was  the  due  appointment  of  the 
commissioners,  and  the  execution  by  them  in  fact,  of  the  bonds.  It  was 
not  necessary  that  he  should,  in  the  first  instance,  prove  either,  that  he 
paid  value,  or  that  the  conditions  preliminary  to  the  exercise  by  the  corn- 
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tnissioners  of  the  authority  conferred  by  statute  were,  in  fact,  performed 
before  the  bonds  were  issued.  The  one  was  presumed  from  the  possession 
of  the  bonds  ;  and  the  other  was  established  by  tlie  statute  authorizing 
an  issue  of  bonds,  and  by  proof  of  the  due  appointment  of*  tlie  commis- 
sioners, and  their  execution  of  the  bonds,  with  recitals  of  compliance 
with  the  statute. 

See,  also,  the  cases  of  Bernards  Twp,  v.  Stebbins  (1883), 
109  U.  S.  341,  and  New  Providence  v.  Halsey  (1886),  117  Id. 
336,  in  which  bonds,  issued  either  under  the  Act  before  us,  or 
that  referred  to  in  107  U.  S.  (supra),  were  considered  by  the 
Court.  Reference  also  may  be  made  to  two  New  Jersey 
cases,  Cotton  v.  New  Providence  ( 1 885),  47  N.  J.  Law,  40 1 ;  Mutual 
Benefit  Life  Ins,  Co,  v.  Elizabeth  (1880),  42  Id.  235.  It  were 
useless  to  refer  to  the  long  list  of  cases  in  which  recitals  like 
these  have  been  held  sufficient  to  sustain  bonds  in  the  hands 
of  bona  fide  holders.  It  is  urged  that  these  commissioners 
were  not  elected  by  the  people ;  that  they  were  not  the  gen- 
eral officers  of  the  township,  but  were  special  officers  ap- 
pointed by  the  Circuit  Court,  special  agents  as  it  were,  for 
the  specific  purpose  ;  that  the  statute  does  not  in  terms  give 
them  authority  to  determine  whether  the  preliminary  condi- 
tions have  been  complied  with  ;  and  that  this  case  is  therefore 
to  be  distinguished  in  these  respects  from  those  cases  where 
similar  recitals  have  been  held  conclusive.  But  though  not 
the  ordinary  officers  of  the  township,  they  were  the  ones  to 
whom  by  legislative  direction  was  given  full  authority  in  the 
matter  of  issuing  bonds.  The  organization  of  townships,  the 
number,  character,  and  duties  of  their  various  officers,  are 
matters  of  legislative  control ;  and  it  is  not  doubtful  that 
officers  appointed  represent  the  municipality  as  fully  as  officers 
elected.  When  the  legislature  has  declared  how  an  officer  is  to 
be  selected,  and  the  officer  is  selected  in  accordance  with  that 
declaration,  his  acts,  within  the  scope  of  the  powers  given 
him  by  the  legislature,  bind  the  municipality.  But  these 
special  commissioners  were  not  the  only  officers  of  the  town- 
ship whose  acts  gave  currency  to  these  bonds.  If  inquiry 
had  been  directed  to  the  county  and  township  records,  the 
affidavit  of  the  township  assessor  to  the  consent  required 
would  have  been  found ;  and  on  the  face  of  the  bonds  it  ap- 
pears that  the  county  clerk  of  the  county  has  added   his 
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official  certificate  to  their  validity,  so  that  the  acts  of  general, 
as  well  as  of  special,  officers  and  agents  of  the  township,  are  the 
foundation  upon  which  rests  the  validity  of  these  bonds. 
While  it  is  true  that  the  Act  does  not  in  terms  say  that  these 
commissioners  are  to  decide  that  all  prelittiinary  conditions 
have  been  complied  with,  yet  such  express  direction  and  au- 
thority is  seldom  found  in  acts  providing  for  the  issuing  of 
bonds.  It  is  enough  that  full  control  in  the  matter  is  given 
to  the  officers  named.  In  the  case  of  Oregon  v.  Jennings, 
(1886),  119  U.  S.  74,  92,  the  rule  is  thus  stated  by  Mr. 
Justice  Blatchford — 

Within  the  numerous  decisions  by  this  Court,  on  the  subject,  the  super- 
visor and  the  town-clerk,  they  being  named  in  the  statute  as  the  officers, 
to  sign  the  bonds,  and  the  corporate  authorities  to  act  for  the  town  in  issu- 
ing them  to  the  company,  were  the  persons  intrusted  with  the  duty  of  de- 
ciding, before  issuing  the  bonds,  whether  the  conditions  determined  at  the 
election  existed.  If  they  have  certified  to  that  effect  in  the  bonds,  the 
town  is  estopped  from  asserting,  as  against  a  bona  fide\iQ^A!tr y  that  the  con- 
ditions prescribed  by  the  popular  vote  were  not  complied  with. 

Whatever  may  be  the  hardships  of  this  particular  case,  to 
sustain  the  defenses  pressed  would  go  far  towards  destroying 
the  market  value  of  municipal  securities.  We  see  no  error 
in  the  ruling  of  the  Circuit  Court,  and  its  judgment  is  there- 
fore affirmed. 

Field,  J.,  took  no  part  in  the  decision  of  this  case. 

The  cases  collected  in  the  follow-  in  this  class  of  securities,  than  for- 

ing  note  are  confined  to  the  decis-  merly,  and  the  earlier  are    more 

ions  of  the  United  States  Supreme  frequently,  and  more  carefully  dis- 

Court,  and  relate  onh^  to  the  rights  tinguished  from  those  of  later  date, 
of  bona  fide  holders  of  municipal 

bonds.  It  is  a  matter  of  common  Who  are  bona  fide  holders? 
knowledge  tliat  the  Supreme  Court  One  who  purchases  bonds  in  open 
has  always  been  exceedingly  watch-  market,  supposing  them  to  be  valid, 
ful  of  the  interests  of  the  innocent  and  having  no  notice  to  the  contrary, 
holder  of  municipal  bonds,  as  con-  will  be  deemed  a  bona  fide  holder: 
trasted  with  the  State  Courts  who  Galveston,  Houston  and  Hender- 
seem  more  favorably  inclined  toward  son  R,  R.  Co.  v.  Cotvdrey  (1871), 
the  municipality.  Yet  it  will  be  11  Wall.  (78  U.  S)  459. 
observed  that  the  Federal  courts,  by  A  holder  of  bonds  of  the  City  of 
reason  of  the  multiplicity  of  cases,  Ottawa,  knowing  that  they  were 
or  perhaps  from  a  gradual  change  of  issued  to  aid  a  manufacturing  corn- 
view,  are  less  liberal  to  the  investor  pany  in  the   development  of  the 
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water  power  of  the  City  w  hich  was 
not  a  corporate  purpose  within  the 
meaning  of  the  Constitution  of 
Illinois,  is  not  a  bona  fide  holder^ 
and  the  bonds  as  to  him  are  void : 
Ctty  of  Ottawa  v.  Carey  (1883),  108 
U.S.  no. 

Irregularities  or  defects  that  do  not 

prejudice  the  rights  of  bona  fide 

holders. 

In  general,  when  the  bonds  on 
their  feice  import  a  compliance  with 
the  law  under  which  they  are  issu- 
ed, the  purchaser  is  not  bound  to 
look  further  for  evidence  of  a  com- 
pliance with  the  conditions  of  the 
grant  of  power. 

Knox  County  \,  Aspinwall  et,al. 
(1859),  21  How.(62  U.  S.)539,  is  the 
leading  case.  In  that  case  it  was 
held,  that  the  failure  of  the  sheriff 
to  give  notice  of  an  election  held 
for  the  purpose  of  determining  upon 
the  issue  of  bonds,  could  not  pre- 
judice the  rights  of  a  bona  fide 
holder  for  value.  The  opinion  of 
NEI.SON,  J.,  rests  upon  the  Eng- 
lish case  of  '*  The  Royal  British 
Bank  v.  7ttry«a/w/(i856),6  Ellis  & 
Bl.  327."  This  was  an  action  upon 
a  bond  against  the  defendant  as 
manager  of  a  joint  stock  company. 
The  defense  was  want  of  power  un- 
der the  deed  of  settlement  or  charter 
to  give  the  bond.  One  of  the  clauses 
in  the  charter  provided  that  the 
directors  might  borrow  money  on 
bonds  in  such  sums  as  they  should, 
from  time  to  time,  by  a  general 
resolution  of  the  company,  be 
authorized  to  borrow.  The  resolu- 
tion passed  was  considered  defective. 

Jbrvis,  C.  B.,  in  delivering  the 
judgment  of  the  court,  observed 
**We  may  now  take  it  for  granted 
that  the  dealings  with  these  com- 
panies are  not  like  dealing  with 
other  partnerships,   and     thnt  the 


parties  dealing  with  them  are 
bound  to  read  the  statute  and  the 
deed  of  settlement.  But  they  are 
not  bound  to  do  more.  And  the 
party  here,  on  reading  tlie  deed  of 
settlement,  would  find,  not  a  prohi- 
bition from  borrowing,  but  a  per- 
mission to  do  so,  on  certain  condi- 
tions. Finding  tliat  the  authority 
might  be  made  complete  by  a  reso- 
lution, he  would  have  a  right  to  in- 
fer the  fact  of  a  resolution  authoriz- 
ing that  which  on  the  face  of  the 
document,  appeared  to  be  legiti- 
mately done." 

Excess  of  issue  oiter  constitution- 
al limitation  of  indebtedness. 
In  Gelpcke  v.  Dubuque  (1864),  1 
Wall.  (68  U.  S.)  175,  it  is  held  that 
the  fact  that  the  bonds  were  issued 
in  an  a:mount  exceeding  the  consti- 
tutional limitation  does  not  invalid- 
ate them  in  the  hands  of  an  inno- 
cent holder. — So  in  a  suit  brought 
by  a  bona  fide  holder  for  value  to 
recover  the  amount  of  certain  cou- 
p>ons  of  township  bonds,  it  cannot 
be  shown,  as  a  defence  to  a  recover\', 
that  at  the  time  of  voting  and  issu- 
ing the  series  of  bonds,  the  value 
of  the  taxable  property  of  the  town- 
ship was  not  in  amount  sufficient 
to  authorize  the  voting  and  issuing 
the  whole  series  according  to  the 
State  act  which  authorized  their 
issue,  where  there  is  a  recital  in  the 
bonds  that  the  requirements  of  such 
act  have  been  complied  with : 
Marcy  v.  Oszvego  Twp,  (1876),  92 
U.  S.  637,  also  Humboldt  Twp.  v. 
A^//^(i876),Id.  642  (M11.1.ER,  J., dis- 
senting). 

Irregularities  in  Election. 

Where  the  County  Court  called 
the  election  instead  of  the  sheriff 
as  required  by  law,  and  all  subse- 
quent   proceedin;^    were  re.crulnr, 
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held,  that  this  irregularity  did  not 
invalidate  bonds  in  the  hands  of 
bcnia  fide  holders:  Marshall  Co. 
Board  of  Supervisors  v.  Schenck 
(1867).  5  Wall.  (72  U.  S).  772. 

Notice  of  defects. 

Where  the  bonds  of  the  munici- 
pality had  been  issued  pursuant  to 
a  mandamus  to  a  railroad  company, 
and  subsequently  the  city  obtained 
an  injunction  and  order  of  the  Court 
requiring  the  railroad  company  to 
deposit  the  bonds  with  a  receiver, 
it  was  held,  that,  notwithstanding 
the  pendency  of  said  actions  and 
the  judgments  and  orders  tlierein, 
\ht prima  facie  presumption,  that 
the  purchaser  acquired  the  bonds 
without  notice  of  defects  in  the  in- 
ception of  the  instruments,  was  not 
overcome :  City  of  Lexington  v. 
Butler  (1872),  14  Wall.  (81  U.  S.) 
282. 

A  judgment  of  the  Supreme 
Court  of  the  State  of  New  York  in 
an  action  by  the  State  against  the 
town  of  Thompson,  by  which  the 
bonds  of  thfe  town  were  declared 
null  and  void,  could  not  affect  a 
bona  fide  purchaser  for  value  of 
the  bonds,  who  had  no  knowledge 
of  the  action  :  Thompson  v.  Per- 
rine  (1881),  103  U.  S.  806. 

Estopped  by  recitals. 

In  the  case  of  Lynde  v.  Winne- 
bago County  (1873),  16  Wall.  (83 
U.  S.)  6,  the  majority  of  the  Court 
(Chase,  Mii,i.er  and  Fiei,d,  JJ., 
dissenting),  held  that  where  the 
County  Judge  was  authorized  by 
popular  vote  to  levy  a  tax  for  the 
purpose  of  constructing  a  court 
house,  to  be  extended  over  a  period 
of  not  more  than  ten  years,  the 
power  to  borrow  money  and  issue 
bonds  therefor  was  implied;  and 
the  requisite  popular  sanction  be- 


ing set  forth  upon  their  face,  and 
the  judge  being  authorized  to  de- 
cide whether  such  sanction  had 
been  given,  the  county  is  estopped 
from  denying  the  validity  of  the 
bonds  in  the  hands  of  bona  fide 
holders. 

When  the.  bonds  of  the  City  of 
Ottawa,  contained  recitals  of  the 
titles  of  ordinances  under  which 
they  were  issued  which,  in  efiFect, 
assured  the  purchaser  that  they 
were  for  mimicipal  purposes,  with 
a  previous  sanction  of  a  majority 
vote  of  the  city ;  the  city  is  es- 
topped to  say,  as  against  a  bona  fide 
holder  of  the  bonds,  that  they  were 
not  issued  or  used  for  a  municipal 
or  corporate  purpose:  Hackettet  at. , 
Exr's.  V.  Ottawa  ( 1879),  99  U.  S.  86. 

In  aid  of  RaUivays. 

An  Act  of  the  Legislature  of  Tex- 
as provided  that  the  City  of  Antonio 
might  take  stock  of  the  San  Antonio 
Railroad  Company,  and  issue  bonds 
to  pay  for  the  same.  The  subscrip- 
tion was  made  and  bonds  issued. 
The  railroad  was  not  built.  Held, 
that  the  bonds  were  valid  in  the 
hands  of  a  bcma  fide  purchaser  : 
City  of  San  Antonio  v.  Mehaffy 
(1878),  96  U.S.  312. 

So  in  County  of  Daviess  v. 
Huidekoper  (1879),  98  U.  S.  113,  it 
was  held  that  tlie  bonds  of  a 
county  in  Missouri  are  not  void  in 
the  hands  of  a  bona  fide  purchaser 
for  value,  because  the  railroad  com- 
pany, to  Nvhich  the  bonds  were  is- 
sued in  payment  for  its  capital 
stock,  was  not  created  according  to 
law,  until  subsequent  to  the  favora- 
ble vote  of  the  qualified  voters,  and 
the  order  of  subscription. 

Defects  in  Execution, 

A  town  in  Wisconsin  issuing  its 
bonds,  is  estopped,  as  against  a  bona 
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fitU  holder  for  value,  to  show  that  the 
true  date  of  the  bonds  was  different 
from  that  named  in  them,  or  that 
the  town  clerk,  who  was  in  office  at 
the  date  of  the  bonds,  in  feet  signed 
the  bonds  after  he  went  out  of  of- 
fice: Weyauwega  v.  Ay  ling  (1879), 
99  U.S.  112. 

County  bonds  issued  in  Missouri 
by  SL  de  facto  county  court,  and 
sealed  with  the  seal  of  the  Court, 
and  signed  by  the  de  facto  presi- 
dent, cannot  be  impeached  in  the 
hands  of  an  innocent  holder,  by 
showing  that  the  acting  president 
was  not  de  jure  one  of  the  justices 
of  the  Court :  Ralls  Co.  v.  Doug- 
lass (1882),  105  U.  S.  728. 

Defects  and  Irregularities  that 
affect  the  rights  of  bona  fide  hold- 
ers. Want  of  power. 
Where,  by  authority  of  an  Act  of 
the  Illinois  Assembly  providing  that 
it  shall  be  lawful  for  the  agent  of  any 
corporate  body  * '  to  subscribe  to  the 
capital  stock  of  a  railroad  compa- 
ny,'* a  County  Supervisor  subscrib- 
ed for  stock  and  issued  certain  bonds 
to  a  railroad  company  ,as  agent  of  the 
town,  held,  that  the  bonds  were  in- 
valid, though  in  the  hands  of  an 
innocent  holder,  for  want  of  au- 
thority on  the  part  of  the  municipal 
corporation  to  issue:  Township  of 
East  Oakland  v.  Skinner  (1877),  94 
U.  S.  255. 

Where  the  charter  of  a  Missouri 
railroad  company  authorized  the 
taxable  inhabitants  of  a  ***  strip  of 
country  '*  to  vote  a  tax  in  aid  of  the 
railroad  company,  and  required  the 
county  court  to  levy  and  collect 
such  tax,  if  voted,  this  gave  no 
authority  to  the  county  to  issue 
bonds,  and  bonds  so  issued  are  void 
though  in  the  hands  of  a  bona  fide 
holder:  Ogdtn  v.  County  of  Daviess 
(l88I^,  T02r.  S.  634. 


The  City  of  Holly  Springs  sub- 
scribed for  stock  of  a  railroad  com- 
pany, and  issued  its  bonds  subse- 
quent to  a  special  election  and  a 
general  ratification  by  the  Legisla- 
ture of  previous  subscriptions  to 
stock;  though  not  in  violation  of 
the  Constitution,  yet  neither  the 
election  nor  subscription  was  au- 
thorized by  any  Act  of  the  Legisla- 
ture, held,  that  the  bonds  were  void 
in  the  hands  of  a  bona  fide  holder 
for  want  of  power  to  issue,  and  in- 
definiteness  of  ratifying  Act:  Hayes 
V.  Holly  Springs  (1885),  114  U.  S. 


Not  estopped  by  recitals. 

The  Legislative  journals  of  the 
State  of  Illinois  did  not  contain  the 
requisite  evidence  of  the  passage  of 
the  law  under  which  the  bonds  of 
the  town  of  South  Ottawa  were  is- 
sued, held,  that  in  the  action  to 
recover  the  amount  due  on  the 
bonds,  the  town  was  not  estopped 
to  deny  the  existence  of  the  law 
under  which  its  bonds  purport  to 
have  been  issued.  The  fact  that 
the  holder  was  a  bona  fide  purchaser 
does  not  affect  their  validity :  South 
Ottawa  V.  Perkins  (1876),  94  U.  S. 
260 ;  Buchanan  v.  Litchfield  (i88o), 
102  Id.  278. 

Excess  of  constitutional  limitation 

of  indebtedness. 

In  the  case  oi  Buchanan  v.  Litch- 
field {supra),  it  was  held,  that,  where 
the  City  of  Litchfield  issued  its 
bonds  to  an  amount  in  excess  of  the 
constitutional  limitation  of  muni- 
cipal indebtedness,  in  the  absence 
of  recitals  in  the  bonds,  represent- 
ing on  the  part  of  the  constituted 
authorities,  that  the  constitutional 
requirements  were  met,  the  bonds 
were  void  though  in  the  hands  of  a 
bona  fide  holder. 
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The  case  of  Dixon  v.  Field  (1884) , 
III  U.  S.  83,  goes  a  step  further. 
It  held  that  bonds  in  the  hands  of 
bona  fide  holders  are  void,  when 
issued  to  an  amount  in  excess  of 
the  constitutional  limitation  of  in- 
debtedness, even  though  the  recitals 
in  the  bonds  are  that  they  are  con- 
formable to  law.  In  this  case  is  cited 
Buchanan  v.  Litchfield  (supra)  ^ 
and  Northern  National  Bank  v. 
Porter  (1884),  no  U.  S.  608.  The 
point  is  made  that  the  municipality 
will  be  estopped  to  deny  the  validity 
of  bonds  issued  by  it,  only  when  the 
officers  are  authorized  to  ascertain 
and  determine  the  existence  of  the 
facts  upon  which  the  recitals  as  to 
their  validity  are  based:  {Contra) 
Dallas  Co.  v.  yl/rAVwji^'(i884),  no 
U.  S.  686. 

When  a  county  court  issued  the 
t)onds  of  a  county  to  an  amount  in 
excess  of  the  amount  fixed  by  the 
commissioners,  and  approved  by 
the  majority  vote  of  the  electors  of 
the  county,  the  bonds,  to  the  extent 
of  the  excess,  are  invalid  in  the 
hands  of  an  innocent  holder,  though 
the  bonds  contained  a  recital  that 
they  were  issued  according  to  law 
and  the  ordinance  of  the  Court: 
County  of  Daviess  v.  Dickinson 
(1886),  ny  U.  S.  657. 

Unconstitutionality. 

Bonds  in  the  hands  of  a  dotta 
fide  holder,  issued  by  authority  of 
an  Act  of  the  Legislature  of  West 
Virginia,  authorizing  the  City  of 
Parkersburg  to  loan  the  bonds  to 
persons  engaged  in  manufactur- 
ing, are  void,  by  reason  of  the  un- 
constitutionality of  the  Act :  City 
of  Parkersburg  v.  Brown  et  aL 
(1883),  106  U.  S.  487- 

A  curative  statute  enacted  by  a 
Legislature  having  no  constitution- 
al authority  to  grant  the  new  power, 


except  on  a  two-thirds  vote  of  the 
city,  will  not  make  good  the  bonds 
of  the  city  in  the  hands  of  a  bona 
fide  holder,  if  such  vote  has  not 
been  obtained  :  Katzenberger  v. 
City  of  Aberdeen  (1887),  121  U.  S. 
172. 

Defects  in  Execution. 

When  the  law  provides  that  a 
statute  authorizing  the  issue  of 
municipal  bonds  should  not  take  ef- 
fect until  after  its  publication  in  a 
certain  paper,  and  further  that  no 
bonds  be  issued  under  its  authority 
until  the  question  of  their  issue 
had  been  decided  by  popular  vote 
upon  tliirty  days  notice,  a  bond 
which  upon  its  face  refers  to  the 
act,  and  shows  that  the  notice  of 
election  was  given  before  the  act 
went  into  effect,  is  void,  even  in  the 
hands  of  an  innocent  purchaser. 
McClure  v.  Oxford  Twp.  (1877), 
94  U.  S.  429. 

When  an  act  of  the  General  As- 
sembly of  Missouri,  passed  March 
30th  1872,  provided  that  any  bonds 
thereafter  issued  should  be  regis- 
tered with  the  State  Auditor,  held, 
that  bonds  actually  issued  in  Octo- 
ber, 1872,  but  antedated  as  of  March 
28th  1872,  and  not  registered  with 
the  State  Auditor,  were  invalid  in 
the  hands  of  an  innocent  holder : 
Anthonys.  Countyof  Jasper  (i^So), 
loi  U.  S.  693. 

Where  an  examination  of  the 
records  would  have  shown  that  the 
bonds  were  not  issued  on  the  day 
recited  as  their  date,  and  that  the 
person  who  signed  them  was  not 
the  Mayor  at  the  time  they  were 
signed,  the  facts  that  the  reconls 
would  show  that  the  person  signing 
them  was  Mayor  on  the  day  of  their 
date,  and  that  the  statutes  and  or- 
dinances referred  to  in  the  bonds 
authorized  their  issue,  and  that  the 
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indorsements  showed  they  had  been  who  executed  them  :     Colg  v.  Ctfy 

registered,  will  not  aid    the  pur-  0/  Cleburne  (1889),  131  U.  S.  162. 
chaser,  as  even  bona  fide  holders  of 

municipal    bonds,   must  take    the  C.  H.  Childs. 

risk  of  the  official  character  of  those  Minneapoib,  Minn . 


Municipal  Bonds  have  also  been  the  subject  of  leading  articles  and 
annotations  in  The  American  Law  Register,  wherein  the  subject  has 
been  more  generally  treated,  viz : — 

Railroad  Aid  Bonds  in  the  Supreme  Court  of  the  United  States,  by 
James  F.  Mister,  of  Kansas  City,  Missouri ;  a  leading  article  discussing 
the  decisions  of  the  Supreme  Court  of  Missouri  and  their  misconception 
by  the  Supreme  Court  of  the  United  States  :  vol.  17,  page  209. 

Construction  of  Statutory  Powers  in  Bond  Cases  in  the 
Supreme  Court  of  the  United  States,  by  the  same  author  ;  a  leading 
article  continuing  the  same  subject,  and  discussing  the  doctrine  of  the 
Supreme  Court  of  the  United  States  as  unwarranted  and  subversive  of  the 
law  of  powers  applicable  to  cases  of  special  agency,  and  as  an  unwar- 
rantable application  of  the  law  of  estoppel :  vol.  17,  page  609. 

The  Authority  and  Steps  towards  the  Issuance  of  Municipal 
Bonds,  by  Adelbert  Hamilton,  of  Chicago  ;  an  annotation  to  the  case  of 
Rouedev.  The  Mayor  0/ Jersey  City  (1884),  in  the  U.  S.  Circ.  Ct.,  N. 
Oist.  N.  J.,  which  was  a  case  of  a  bona  fide  holder  of  such  a  bond  :  vol. 
23.  page  306. 

On  Municipal  Subscriptions  to  the  Stock  of  Railroad  Compan- 
ies ;  a  leading  article  discussing,  in  1853,  the  opinion  of  the  Supreme 
Court  of  Pennsylvania  in  the  case  of  SharpUss  et  aL  v.  The  Mayor 
(1852),  21  Pa.  147;  s.  c.  2  American  Law  Register  (O.  S.)  27,  85, 
where  the  right  of  a  municipality  to  subscribe  for  railroad  bonds  was  sus^ 
tained:  vol.  2,  (O.  S.)  page  i. 


Vm.  XXXVIIT.— 25 
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Supreme  Judicial  Court  of  Massachusetts, 
QUIMBY  V.  BOSTON  &  M.  R.  CO. 

A  railroad  company  is  not  liable  for  an  injury  sustained  through  the 
negligence  of  its  servants,  by  a  person  who  is  traveling  on  a  free  pass 
containing  an  exemption  from  liability  by  injury  from  accident. 

If  such  pass  contemplates  the  placing  upon  it  of  the  signature  of  the 
user,  this  provision  is  designed  to  secure  complete  evidence  of  the  user's 
assent  to  its  terms,  and  if  he  is  allowed  to  travel  without  signing  the  pass, 
the  user  cannot  be  allowed  to  deny  his  assent  to  the  company's  exemption. 

Such  exemption  is  not  contrary  to  public  policy  and  the  contract  is 
valid. 

Report  from  the  Superior  Court  of  Essex  County. 

An  action  of  tort  by  Asahel  Quimby  against  the  Boston  & 
Maine  Railroad,  for  personal  injuries  sustained  in  a  collision 
upon  its  railroad. 

H.  P,  Moulton,  for  plaintiff. 

»S.  Lincoln,  for  defendant. 

Devens,  J.,  January  i,  1890.  When  the  plaintiff  received 
his  injury,  he  was  traveling  upon  a  free  pass  given  him  at  his 
own  solicitation,  and  as  a  pure  gratuity,  upon  which  was  ex- 
pressed his  agreement  that,  in  consideration  thereof,  he 
assumed  all  risk  of  accident  which  might  happen  to  him  while 
traveling  on,  or  getting  off,  the  trains,  of  the  defendant  rail- 
road corporation,  on  which  the  ticket  might  be  honored  for 
passage.  The  ticket  bore  on  its  face  the  words,  "  provided  he 
signs  the  agreement  on  the  back  hereof"  '  In  fact,  the  agree- 
ment was  not  signed  by  the  plaintiff,  he  not  having  been 
required  t;o  do  so  by  the  conductor  who  honored  it  as  good 
for  the  passage,  and  who  twice  punched  it.  The  fact  that  the 
plaintiff  had  not  signed,  and  was  not  required  to  sign,  we  do 
not  regard  as  important.  Having  accepted  the  pass,  he 
must  have  done  so  on  the  conditions  fully  expressed  therein, 
whether  he  actually  read  them  or  not :  Squire  v.  Railroad  Co. 
(1867),  98  Mass.  239;  Hillv  Railway  Co,  (1887),  144  Id.  284; 
Railroad  Co.  V.  C/tipnan  (iSSS),  146  Id.  107.  The  object  of 
the  provision  as  to  signing  is  to  furnish  complete  evidence  that 
the  person  to  whom  the  pass  is  issued  assents  thereto :  but  one 
who  actually  avails  himself  of  such  a  ticket,  and  of  the  priv- 
ileges it  confers,  to  secure  a  passage,  cannot  be  allowed  to 


Digitized  by 


Google 


QUIMBV   V.    BOSTON   &    M.    R.    CO.  387 

deny  that  he  made  the  agreement  expressed  therein,  because 
he  did  not,  and  was  not  required  to  sign  it :  Railway  Co.  v. 
McGown(i8S6),  65  Tex.  643  ;  Railroad  Co,  v.  Read  (1865),  37 
111.  484;  Wells  V.  Railway  Co,  (1862),  24  N.  Y.  181 ;  Perkins 
V.  Railway  Co,  (1862),  Id.  196. 

If  this  is  held  to  be  so,  the  case  presents  the  singly  inquiry 
whether  such  a  contract  is  invalid,  which  has  not  heretofore 
been  settled  in  this  State,  and  upon  which  there  has  been  great 
contrariety  of  opinion  in  different  courts.  If  the  common 
carrier  accepts  a  person  as  a  passenger,  no  such  contract  hav- 
ing been  made,  such  passenger  may  maintain  an  action  for 
negligence  in  transporting  him,  even  if  he  be  carried  gratuit- 
ously. Having  admitted  him  to  the  rights  of  a  passenger,  the 
carrier  is  not  permitted  to  deny  that  he  owes  to  him  the  duty 
which,  as  carrying  on  a  public  employment,  he  owes  to  those 
who  have  paid  him  for  the  service:  Files  v.  Railroad  Co,  (1889), 
149  Mass.  204;  Todd w.  Railroad  Co,  {i9>6\),  i  A\\tn^yl^ss)  18; 
Com,  V.  Railroad  Co,  (1871),  108  Mass.  7  ;  Littlejohn  v.  ^^^^/- 
road  Co.{\ZZ(^,  148  Id.  478;  Railroad  Co,  v.  Derby  (1852), 
14  How.  (55  U.  S.)  468  ;  The  New  World  v.  King  (1853),  16 
Id.  (57  U.  S.)  469.  But  the  question  whether  the  carrier 
may,  as  the  condition  upon  which  he  grants  to  the  passenger  a 
gratuitous  passage,  lawfully  make  an  agreement  with  him  by 
which  the  passenger  must  bear  the  risks  of  transportation,  ob- 
viously differs  from  this. 

In  a  large  number  of  cases  the  English  decisions,  as  well  as 
those  of  New  York,  have  held  that  where  a  drover  was  per- 
mitted to  accompany  animals  upon  what  was  called  a  "  free 
pass,"  issued  upon  the  condition  that  the  user  should  bear 
all  risks  of  transportation,  he  could  not  maintain  an  action  for 
an  injury  received  by  the  negligence  of  the  carrier's  servants. 
A  similar  rule  would  without  doubt  be  applied  where  a  servant, 
from  the  peculiar  character  of  goods,  as  delicate  machinery, 
was  permitted  to  accompany  them,  and  in  other  cases  of  that 
nature.  That  passes  of  this  character  are  '*  free  passes,"  prop- 
erly so  called,  has  been  denied  in  other  cases,  as  the  carriage 
of  the  drover  is  a  part  of  the  contract  for  the  carriage  of  the 
animals.  The  cases  on  this  point  were  carefully  examined 
and  criticised  by  Mr.  Justice  Bradley  in  Railroad  Co,  v.  Lock- 
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wood  {187s),  17  Wall.  (84  U.  S.)  367,  and  it  is  there  held  that, 
such  a  pass  is  not  gratuitous,  as  it  is  given  as  one  of  the 
terms  upon  which  the  cattle  are  carried.  The  decision  is  put 
upon  the  ground  that  the  drover  was  a  passenger  carried  for 
hire,  and  that  with  such  a  passenger  a  contract  of  this  nature 
could  not  be  made.  The  Court,  at  the  conclusion  of  the  opin- 
ion, expressly  waives  the  discussion  of  the  question  here 
presented,  and,  as  it  states,  purposely  refrains  from  expressing 
any  opinion  as  to  what  would  have  been  the  result  had  it  con- 
sidered the  plaintiff  a  free  passenger  instead  of  one  for  hire. 
Railway  Co.  v.  Stevens  (1878),  95  U.  S.  655,  in  which  the  same 
distinguished  judge  delivered  the  opinion  of  the  Court,  is  put 
upon  the  ground  that  the  transportation  of  the  defendant,  al- 
though not  paid  for  by  him  in  money,  was  not  a  matter  of 
charity  or  gratuity  in  any  sense,  but  was  by  virtue  of  an  agree- 
ment in  which  the  mutual  interest  of  the  parties  was  consulted. 
Whether  the  English  or  New  York  authorities  rightly  or 
wrongly  hold  that  one  traveling  upon  a  "  drover's  pass,"  as  it  is 
sometimes  called,  is  a  free  passenger,  they  show  that  in  the 
opinion  of  these  courts,  a  contract  can  properly  be  made  with  a 
free  passenger  that  he  shall  bear  the  risks  of  transportation. 
This  is  denied  by  many  courts  whose  opinions  are  entitled  to 
weight.  It  will  be  observed  that  in  the  case  at  bar  there  is  no 
question  of  any  willful  or  malicious  injury,  and  that  the  plain- 
tiff was  injured  by  the  carelessness  of  the  defendant's  servants. 

The  cases  in  which  the  passenger  was  strictly  a  free  passen- 
ger, accepting  his  ticket  as  a  pure  gratuity,  and  upon  the 
agreement  that  he  would  himself  bear  the  cost  of  transporta- 
tion, are  comparatively  few.  They  have  all  been  carefully  con- 
sidered in  two  recent  cases,  to  which  we  would  call  attention. 
These  are  Griswoldv,  Railway  Co.  (1885),  53  Conn.  371,  and 
that  oi Railway  Co.  v.  McGawn  (i 886),  65  Tex.  643,  in  which  the 
precise  question  before  us  was  raised,  and  decided,  after  a  careful 
examination  of  the  authorities,  in  a  different  manner  by  the  high- 
est court  of  Connecticut,  and  that  of  Texas.  No  doubt  ex- 
isted in  either  case,  in  the  opinion  of  the  court,  that  the  ticket 
of  the  passage  was  strictly  a  gratuity,  and  it  was  held  by  the 
former  court  that,  under  these  circumstances,  the  carrier  and 
the  passenger  might  lawfully  agree  that,  the  passenger  should 
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bear  the  risks  of  transportation,  and  that  such  agreement 
would  be  enforced,  while  the  reverse  was  held  by  the  court  of 
Texas.  We  are  brought  to  the  decision  of  the  question  unem- 
barrassed by  any  weight  of  authority  without  the  common- 
wealth that  can  be  considered  as  preponderating. 

It  is  urged  on  behalf  of  the  plaintiff  that  while  the  relation 
of  passenger  and  carrier  is  created  by  contract,  it  does  not  fol- 
low that  the  duty  and  responsibility  of  the  carrier  are  depend- 
ent upon  the  contract ;  that  while,  with  reference  to  matters 
indifferent  to  the  public,  parties  may  contract  according  to  their 
own  pleasure,  they  cannot  do  so  where  the  public  has  an  in- 
terest ;  that  as  certain  duties  are  attached  by  law  to  certain 
employments,  these  cannot  be  waived  or  dispensed  with  by 
individual  contracts ;  that  the  duty  of  the  carrier  requires  that 
he  should  convey  his  passengers  with  safety ;  that  he  is  prop- 
erly held  responsible  in  damages  if  he  fails  to  do  so  by  negli- 
gence, whether  the  negligence  is  his  own  or  that  of  his 
servants,  in  order  that  this  safety  may  be  secured  to  all  who 
travel.  It  is  also  said  that  the  carrier  and  the  passenger  do 
not  stand  upon  an  equality ;  that  the  latter  cannot  stand  out 
and  higgle  or  seek  redress  in  courts;  that  he  must  take  the 
alternatives  the  carrier  presents,  or  practically  abandon  his 
business  in  the  transfer  of  merchandise,  and  must  yield  to  the 
terms  imposed  on  him  as  a  passenger ;  that  he  ought  not  to  be 
induced  to  run  the  risks  of  transportation,  for  being  allowed 
to  travel  at  a  less  fare,  or  for  any  similar  reason,  and  thus  to 
tempt  the  carrier  or  his  servants  to  carelessness,  which  may 
affect  others  as  well  as  himself;  and  that,  in  a  few  wo^rds,  pub- 
lic policy  forbids  that  contracts  should  be  entered  into  with 
a  public  carrier  by  which  he  shall  be  exonerated  from  his  full 
responsibility.  Most  of  this  reasoning  can  have  no  applica- 
tion to  a  strictly  free  passenger,  who  receives  a  passage  out  of 
charity  or  as  a  gratuity.  Certainly  the  carrier  is  not  likely  to 
urge  upon  others  the  acceptance  of  free  passes,  as  the  success 
of  his  business  must  depend  on  his  receipts.  There  can  be 
no  difficulty  in  the  adjustment  of  terms  where  passes  are  so- 
licited as  gratuities.  When  such  passes  are  granted  by  such 
of  the  railroad  officials  as  are  authorized  to  issue  them,  or 
other  public  carriers,  it  is  in  deference  largely  to  the  feeling  of 
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the  community  in  which  they  are  exercising  a  public  employ- 
ment The  instances  cannot  be  so  numerous  that  any  tempta- 
tion will  be  offered  to  carelessness  in  the  management  of  their 
trains,  or  to  an  increase  in  their  fares,  in  both  of  which  sub- 
jects the  public  is  interested.  In  such  instances  one  who  is 
ordinarily  a  common  carrier  does  not  act  as  such,  but  is 
simply  in  the  position  of  a  gratutious  bailee.  The  definition 
of  a  **  common  carrier/*  which  is  that  a  person  or  corporation 
pursuing  the  public  employment  of  carrying  goods  or  passen- 
gers for  hire,  does  not  apply  under  such  circumstances.  The 
service  which  he  undertakes  to  render  is  one  which  he  is  un- 
der no  obligation  to  perform,  and  is  outside  of  his  regular 
duties.  In  yielding  to  the  solicitation  of  the  passenger,  he 
consents,  for  the  time  being,  to  put  off  his  public  employment, 
and  to  do  that  which  it  does  not  impose  upon  him. 

The  plaintiff  was  in  no  way  constrained  to  accept  the  gra- 
tuity of  the  defendant.  It  had  been  yielded  to  him  only  on  his 
own  solicitation.  When  he  did,  there  is  no  rule  of  public  pol- 
icy, we  think,  that  prevented  tHe  carrier  from  prescribing,  as 
the  condition  of  it,  that  it  should  not  be  compelled,  in  addition 
to  carrying  the  passenger  gratuitously,  also  to  be  responsible 
to  him  in  damages  for  the  negligence  of  its  servants.  It  is 
well  known  that,  with  all  the  care  that  can  be  exercised  in  the 
selection  of  servants  for  the  management  of  various  appli- 
ances of  a  railroad  train,  accidents  will  sometimes  occur  from 
momentary  carelessness  or  inattention.  It  is  hardly  reasona- 
ble that,  besides  the  gift  of  free  transportation,  the  carrier 
should  be  held  responsible  for  these,  when  he  has  made  it  the 
condition  of  his  gift  that  he  should  not  be.  Nor,  in  holding 
that  he  need  not  be  under  these  circumstances,  is  any  count- 
enance given  to  the  idea  that  the  carrier  may  contract  with  a 
passenger  to  convey  him  for  a  less  price  on  being  exonerated 
from  responsibility  for  the  negligence  of  his  servants.  In  such 
a  case,  the  carrier  would  still  be  acting  in  the  public  employ- 
ment exercised  by  him,  and  should  not  escape  its  responsibili- 
ties, or  limit  the  obligations  which  it  imposes  upon  him. 

In  some  cases  it  has  been  held  that  while  a  carrier  cannot 
limit  his  liability  for  gross  negligence,  which  has  been  defined 
as  his  own  personal  negligence  (or  that  of  the  corporation  it- 
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self,  where  that  is  the  carrier),  he  can  contract  for  exemption 
from  liability  for  the  negligence  of  his  servants.  It  may  be 
doubted  whether  any  such  distinction  in  degrees  of  negligence, 
and  the  right  of  a  carrier  to  exempt  himself  from  responsibilit}^ 
therefor,  can  be  profitably  made  or  applied  :  The  New  H^orld 
V.  King  (1853),  16  How.  (57  U.  S.)  469.  It  is  to  be  observed, 
however,  that  in  the  case  at  bar  the  injury  occurred  through 
the  negligence  of  defendant's  servants,  and  not  through  any 
failure  on  the  part  of  the  corporation  to  prescribe  proper  rules 
or  furnish  proper  appliances  of  the  conduct  of  its  business. 
We  are  of  opinion  that  where  one  accepts,  purely  as  a 
gratuity,  a  free  passage  upon  a  railroad  train,  upon  the  agree- 
ment that  he  will  assume  all  risk  of  accident  which  may  hap- 
pen to  him,  while  traveling  on  such  train,  by  which  he  may 
be  injured  in  his  person,  no  rule  of  public  policy  requires  us 
to  declare  such  contract  invalid  and  without  binding  force.  By 
the  terms  of  the  report  there  must  therefore  be  judgment  for 
defendant. 


The  question  involved  in  the 
principal  case,  as  to  the  validity  of 
a  contract  between  a  carrier  of  pas- 
sengers and  a  traveler,  by  which  the 
latter,  in  consideration  of  a  free 
pass  being  granted  to  him,  relieves 
the  former  from  all  responsibility 
for  any  injury  he  may  sustain,  is 
one  of  great  importance  as  affecting 
the  whole  traveling  community. 

It  is  much  to  be  regretted  that 
any  conflict  of  opinion  should  ex- 
ist upon  a  matter  of  such  vital 
interest.  There  is  no  doubt  how- 
ever that  the  authorities  differ,  al- 
though their  weijjht  would  seem  to 
be  against  the  validity  of  such  con- 
tracts. 

In  New  York  State,  where  such 
contracts  are  upheld,  very  strong 
dissenting  opinions  have  been  de- 
livered. 

In  Welles  v.  The  New  York  Cen- 
tral RR,  Co.  (i862\  24  N.  Y.  181, 


the  plaintiff,  a  gratuitous  passenger, 
was  injiu-ed  while  traveling  on  a  free 
pass  exempting  the  company  from 
aU  liability.  On  the  ticket  the  fol- 
lowing words  were  printed,  "The 
person  accepting  this  free  ticket 
assumes  aU  risk  of  accidents,  and 
expressly  agrees  that  the  company 
shall  not  be  liable,  under  any  cir- 
cumstances, whether  of  negligence 
of  their  agents  or  otherwise,  for  any 
injury  to  the  person,  or  for  any  loss 
or  injury  to  the  property  of  the 
passenger  using  this  ticket. ' '  Here 
the  Coiu-t  held  such  contract  good, 
and  the  defendants  not  liable  for 
the  injuries  sustained  by  the  plain- 
tiff. This  view  was  taken  by  Justices 
GorLD,  Denio,  Davis,  Ai,i,EX,and 
Smith,  while  Justice  SuTHKRtAND 
delivered  a  strong  dissenting  opin- 
ion ,  wherein  he  remarks  :  * '  After  a 
careful  consideration  of  this  impor- 
tant question,  I  have  come  to  the 
conclusion  tliat  tlie  contract  is  il- 
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legal  and  void,  and  should  be  held 
to  be  so,  as  against  public  policy, 
as  declared  both  by  the  common  law, 
and  statute  law.  *  *  It  can  also  be 
said  that  such  contracts  are  void  as 
against  the  policy  of  the  law  punish- 
ing such  breaches  of  the  peace  as 
misdemeanors."  After  pointing 
out  the  degree  of  care  to  be  exer- 
cised by  carriers  of  passengers,  inde- 
pendent of  fare  or  other  considera- 
tion, he  proceeds  thus :  *'  Would  it 
be  consistent  with  the  requirements 
of  the  law  or  its  policy,  to  permit 
railroad  corporations  to  make  and 
enforce  contracts  with  their  pas- 
sengers tending  to  promote  a  re- 
laxation of  the  very  care  in  the 
selection  of  their  employes  and 
otherwise,  which  is  the  object  of 
this  requirement  of  the  law  to  se- 
cure? *  *  All  laws  punishing 
crimes  against  the  person,  and 
against  the  public  health,  show  that 
the  life  and  health  of  a  citizen  is  a 
matter  of  public  consideration. 
That  its  citizens  constitute  the 
strength  and  wealth  of  a  State,  is 
an  elementary  principle  of  politi- 
cal economy.  It  certainly  cannot 
be  said  that  a  man  has  either  a  moral 
or  legal  right  to  speculate  with  his 
own  life ;  or  to  make  any  contract 
tending  to  remove  the  safeguards 
which  the  law  places  around  it.  It 
is  plain  to  me,  from  the  above  gener- 
al considerations,  that  the  extra- 
ordinary liability  of  the  defendants 
in  damages  for  negligence  as  car- 
riers of  passengers,  was  not  declar- 
ed by  law,  nor  is  it  enforced  by  law, 
for  the  benefit  only  of  the  party  in- 
jured in  any  particular  case  ;  but 
it  was  declared,  and  is  enforced,  for 
the  benefit  of  the  public  also  ;  and 
therefore,  a  passenger  can  not  by 
contract,  in  advance  of  the  injury, 
lay  aside  even  his  individual  bene- 
fit from  the  laworruleofliabilitv." 


In  this  view  Justice  Wright,  con- 
curred. 

Perkins  v.  The  New  York  Cen- 
tral RR.  Co,  (1S62),  24  N.  Y.  196, 
was  also  a  case  of  a  gratuitous  pas- 
senger, injured  while  traveling  on  a 
similar  ticket.  Here  the  Court  also 
held  that  the  endorsement  exempted 
the  company  from  all  kinds  of 
negligence  of  its  agents,  gross  as  well 
as  ordinary,  and  went  so  far  as  to 
say  that  practically,  in  truth,  there 
is  no  distinction  in  the  degrees  of 
iicgligence.  In  his  opinion  Justice 
E.  D.  Smith  observes:  — ** They 
[the  company]  were,  and  are,  not 
bound  to  carry  him  [the  passenger] 
or  any  other  person  gratuitously, 
but,  undertaking  to  carry  him,  they 
must  do  it  carefully  as  with  other 
passengers.**  He  referred  to 
Coggs  V.  Bernard  {infra)  ;  NoUon 
V.  The  Western  RR,  Co.  (1857),  15 
N.  Y.  444,  and  Gellinwater  v.  The 
Madison  and  Indianapolis  RR,  Co. 
(1854),  5  Ind.  340,  in  support  of  this 
contention.  In  speaking  of  the 
ticket  and  the  notice  thereon,  he 
proceeds :  *  'It  ought  not  to  be  con- 
sidered as  applying  to  such  risks  as 
could  not  have  been  within  the  in- 
tent, and  contemplation,  of  the 
parties,  and  cannot  apply  to  such  as 
are  not  witliin  the  legitimate  com- 
pass of  contract,  upon  principles  of 
public  policj'."  He  considered, 
however,  that  there  had  been  an 
express  contract  made,  and  that  the 
passenger  became  **his  own  in- 
surer," and  had  absolved  the  com- 
pany in  advance  from  all  liability 
*'  for  any  injury  to  his  person"  from 
such  negligence.  In  this  opinion 
he  was  supported  by  Chief  Justice 
Selden,  who  drew  a  distinction 
between  the  negligent  acts  of  the 
directors  and  those  of  their  officers 
or  agents,  saying,  "No  contract  *  * 
can  exempt  a    railroad    company- 
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from  liability  for  the  wilful  or 
wanton  misconduct  or  gross  reck- 
lessness of  its  directors,  but  the 
rule  extends  to  no  other  officer  or 
agent  of  the  company."  Justices 
DENip,  Davis,  Ai,i.EN,andGoui,D, 
concurred. 

The  law  as  defined  in  the  New 
York  cases  holding  such  contracts 
valid,  is  followed  in  New  Jersey: 
Kinney eial,  Adm'rsy.  The  Central 
RR,  Co.  of  New  Jersey  (1869),  34 
N.  J.  Law  513,  which  was  a  case  of 
a  free  pass  with  an  agreement  stip- 
ulating that,  in  consideration  of  the 
same,  the  passenger  assumed  all 
risk  of  accident,  and  that  the  com- 
pany should  not  be  liable  under 
any  circumstances.  Justice  Van 
SvCKBL  maintains  the  validity  of 
such  contracts  in  the  following  lan- 
guage,— "The  objection  that  this 
contract  is  inconsistent  with  good 
morals  and  sound  policy  has  been 
considered  in  all  the  cases  of  this 
kind  which  have  been  submitted  to 
judicial  criticism.  It  differs  widely 
from  the  question  whether  a  per- 
son should  be  allowed  to  stipulate 
against  a  loss  from  his  own  neg- 
ligence. Reasons  of  great  cogency 
could  be  started  against  the  validity 
of  such  a  contract  which  can  have 
no  pertinency  to  this  issue.  ♦  ♦  * 
Why  should  the  passenger  who  so- 
licits a  free  pass  be  permitted  to 
escape  the  liability  to  loss  which  he 
voluntarily  assumes  in  order  to 
secure  the  accommodation?  It  is 
certainly  a  breach  of  good  faith  in 
the  passenger,  to  attempt  to  fix  the 
carrier  with  responsibility  in  such  a 
case.*' 

The  same  ruling  is  followed  in 
Connecticut:  Griswold  Adm'r  v. 
The  New  York  and  New  England 
RR.  Co,  (1885),  35  Conn.  371,  also 
a  case  of  a  passenger  traveling  on  a 
firee  pass  with  a  condition  exempt- 


ing the  company  from  all  liability. 
The  remarks  of  Justice  LooMiS  show 
that  he  considered  the  agreement 
as  dissolving  the  position  of  carrier 
and  passenger,  and  creating  that 
of  an  ordinary  bailor  and  bailee. 
He  says, —  *'In  the  first  place,  the 
arrangement  between  the  parties 
ought  not  to  be  regarded  as  a  con- 
tract with  the  railroad  company  in 
its  character  as  a  common  carrier, 
and  therefore  the  stipulated  ex- 
emption is  no  abdication  of  that 
rigid  responsibility  which  the  law 
imposes  on  common  carriers.  The 
gratuitous  accommodation  concerns 
only  the  immediate  parties,  unless 
in  a  very  indirect  way,  by  making 
the  fare  of  the  other  passengers 
higher.'* 

Pausing  for  one  moment  to  con- 
sider these  remarks,  it  will  be  found 
that  even  supposing  the  relationship 
of  the  parties  is  changed  by  such  a 
contract,  and  the  carrier  becomes  a 
gratuitous  bailee,  he  will  still  be  lia- 
ble for  any  injury  sustained  through 
negligence  in  himself  or  his  ser- 
vants, upon  the  principle  laid 
down  in  the  famous  case  of  Coggs 
V.  Bernard  (1704),  2  Ld.  Raym. 
909,  where  it  was  decided  that  the 
confidence  induced  by  undertaking 
any  service  for  another,  is  a  suffi- 
cient consideration  to  create  a  duty 
in  the  performance  of  it,  even 
though  the  act  be  gratuitous. 

This  is  clearly  shown  by  the  case 
of  Todd  V.  Tlie  Old  Colony  and 
Fall  River  RR.  Co,  (1861),  3  Allen 
(Mass.)  18,  where  the  plaintiff  was 
a  gratuitous  passenger  lawfully  upon 
the  defendants  cars.  Chief  Justice 
B1GEI.0W,  saying, — "The  defend- 
ants having  undertaken  to  trans- 
port the  plaintiff  in  their  cars,  were 
bound  to  the  use  of  due  and  season- 
able care  in  performing  a  duty 
which  they  had  voluntarily  assumed ; 
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and  if,  by  omitting  to  take  such 
precautions  as  were  necessary  and 
proper  to  prevent  a  person  exercis- 
ing due  care,  from  receiving  an  in- 
jury, the  plaintiff  was  injured,  he  is 
entitled  to  recover  compensation." 
The  cases  of  Fairmount  and  Arch 
Street  Passenger  Ry,  Co.  v.  Stutter 
(1867),  54  Pa.  375,  wherein  it  was 
held  that  the  duty  to  carry  safely, 
is  a  duty  the  company  owe;  JVttton 
V.  MiddUsex  RR,  Co,  (1871),  107 
Mass.  108,  where  the  plaintiff  was 
riding  on  a  street  car  gratuitously 
at  the  driver's  invitation;  The  Ohio 
and  Mississippi  RR,  Co,  v.  Muhling 
(1861),  30  111.  9,  a  case  of  a  work- 
man of  the  company  injured  while 
traveling  on  the  road  in  pursuit  of 
his  own  business,  wdthout  having 
paid  any  fare,  are  to  the  same 
effect. 

Further,  with  respect  to  the 
gratuitous  accommodation  con- 
cerning only  the  immediate  parties. 
Does  the  degree  of  care  which  is 
bound  to  be  exercised  by  a  carrier 
of  passengers,  and  especially  by  a 
railroad  company,  depend  up>on  the 
relationship  existing  between  the 
carrier  and  the  passenger  ?  It  exists 
independently  of  any  contract,  for, 
says  the  Court,  in  Moreland  v. 
Boston  and  Providence  RR,  Co. 
(1886),  141  Mass.  31,  *'The  degree 
of  care  is  not  fixed  solely  by  the 
relation  of  carrier  and  passenger,  it 
is  measured  by  the  consequences 
which  may  follow  the  want  of  care.** 
For  this  reason,  therefore,  such  con- 
tracts ought  not  to  be  sustained. 
So,  in  Welles  v.  The  New  York 
Central  RR.  Co,  (1862),  24  N.  Y. 
181,  Justice  Sutherland,  in  his 
dissenting  opinion,  points  out  that 
the  law  requires  of  carriers  of  pas- 
sengers all  the  care  that  human 
foresight  is  capable  of,  and  that  the 
duty  to  use  this  extraordinary  care 


is  a  legal  duty,  independent  of  any 
contract  with,  or  fare  or  considera- 
tion paid  by,  their  passengers,  and 
that  as  carriers  of  passengers  as  well 
as  of  property,  they  may  be  con- 
sidered as  acting  in  a  public  capaci- 
ty, and  as  a  kind  of  public  officers. 
To  the  same  effect  are  the  words  of 
Justice  Judge  in  Mobile  &  Ohio 
RR,  Co,  v.  Hopkins  (1868),  41  Ala. 
489 ;  also  those  of  Justice  FieU)  in 
the  case  of  Hannibal  &  St.  Joseph 
RR,  Co,  v.  Swi/t  (1871),  12  Wall.  (79 
U.  S. )  261 ,  where  he  says :  * '  They 
[the  obligations]  were  imposed  up- 
on it  [the  company]  by  the  law, 
from  the  public  nature  of  its  employ- 
ment, independent  of  any  contract.  * ' 
Again,  in  The  Philadelphia  & 
Reading  RR,  Co.  v,  Derby  (1852), 
14  How.  (55  U.  S.)  486,  a  case  of  a 
free  passenger,  one  of  the  Com- 
pany's stockholders,  who  was  in- 
jured while  being  taken  over  the 
road  to  examine  its  condition. 
Justice  Grier  says,  "the  liability 
of  the  defendants  below  [the  com- 
pany], for  the  negligent  and  injur- 
ious act  of  their  servant,  is  not  ne- 
cessarily founded  on  any  contract 
or  privity  between  the  parties,  nor 
affected  by  any  relation,  social  or 
otherwise,  which  they  bore  to  each 
other.  It  is  true,  a  traveler  by 
stage  coach,  or  other  public  con- 
veyance, who  is  injured  by  the 
negligence  of  the  driver,  has  an  ac- 
tion against  the  owner,  founded  on 
his  contract  to  carry  him  safely. 
But  the  maxim  of  respondeat  su- 
perior^ which,  by  legal  imputation 
makes  the  master  liable  for  the  acts 
of  his  servant,  is  wholly  irrespective 
of  any  contract,  express  or  implied, 
or  any  relation  between  the  injured 
party  and  the  master  *  *  This  duty 
[to  carry  safely]  does  not  result 
alone  from  the  consideration  paid 
for  the  service.    It  is  imposed  by 
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the  law,  even  where  the  service  is 
gratuitous.'* 

It  will  be  observed  that  in  the 
opinion  in  the  New  Jersey  case 
(suprUy  page  393)  it  is  said  that 
such  a  case  differs  widely  from  the 
question  whether  a  person  should 
be  allowed  to  stipulate  against 
loss  from  his  own  negligence  and  that 
it  would  be  a  breach  of  good  faith  to 
attempt  to  fix  the  carrier  with  re- 
sponsibility in  such  a  case.  The 
question,  however,  arises.  Has  not 
public  policy  something  to  do  with 
the  matter?  Has  not  the  State  as 
parens  patriae  an  interest  in  the 
lives  and  limbs  of  its  subjects? 

The  lives  and  health  of  individuals 
when  traveling  by  railroad,  are  en- 
tirely in  the  hands,  and  at  the 
mercy,  of  such  companies.  The 
traveler  is  powerless  and  without 
any  meaxis  of  helping  himself  even 
if  he  could  or  would.  He  has  no 
means  of  knowing  whether  the  road 
over  which  he  has  to  travel  is  in 
proper  condition  or  not,  he  has  no 
power  to  examine  the  engine  and 
coaches  of  the  train  to  satisfy  him- 
self that  they  are  in  full  working 
order  and  repair,  neither  can  he 
regulate  the  rate  of  speed  at  which 
the  train  shall  travel  ;  it  may  be 
nm  at  an  improper  speed  in  order 
to  make  lost  time,  and  accidents  may 
thereby  be  occasioned,  yet  he  is 
powerless  to  prevent  it  and  cannot 
interfere.  Through  these  and  other 
means,  unmistakably  negligence  on 
the  part  of  the  carrier,  his  agents 
and  employes,  accidents,  and  it  may 
be  truly  said  the  majority  of  them, 
occur.  It  is  therefore  contended 
that  such  companies,  as  public 
servants,  ought  not  to  be  allow- 
ed to  contract  themselves  out  of  all 
liability,  and  that,  on  the  ground 
and  on  considerations  of  public 
policy,  they  are  properly  held  liable 


even  to  a  gratuitous  passenger 
traveling  upon  a  free  conditional 
pass  or  a  special  contract,  for 
negligence  in  themselves,  their 
agents  and  other  employes. 

This  contention  is  supported  by 
the  dissenting  opinions  of  Justices 
SUTHERI.AND  and  Wright,  in 
Welles  v.  Tfie  New  York  Central 
RR.  Co.  (supra)  ^  also  by  the  opin- 
ion of  Justice  Smith  in  Perkins  v. 
The  New  York  Central  RR,  Co, 
(supra),  and  by  the  cases  hereinafter 
mentioned. 

A  railroad  company,  as  well  as 
any  other  carrier  of  passengers,  is 
held  to  a  stringent  duty  and  respon- 
sibility, and  the  degree  of  duty  is 
obviously  to  be  measured  by  the 
dangers  which  attend  the  carriage, 
and  the  control  which  the  carrier 
lawfully  exercises  over  both  vehicles 
and  roadway.  A  carrier  of  passen- 
gers by  coach,  on  a  public  high- 
way, would  be  accountable  for  the 
negligence  of  the  person  whom  he 
places  in  charge  of  the  vehicle,  and 
his  own  also,  if  injury  occurs  from 
the  unfitness  or  defectiveness  of 
such  vehicle.  A  carrier  of  passen- 
gers on  a  railroad  (such  road  be- 
ing operated  by  the  carrier),  is  re- 
sponsible for  the  negligence  of  his 
agents  and  employes  in  charge  of 
the  vehicles,  and  the  railroad  also, 
and  his  accountability  extends  not 
only  to  the  conduct  and  manage- 
ment of  the  railroad,  so  far  as  re- 
lates to  the  transit,  but  also  to  the 
sufificiency  of  the  vehicles  and  the 
roadway  itself.  When  a  railroad 
company  is  the  carrier,  the  duty 
tests  on  such  company,  not  only  U> 
provide  safe  vehicles,  but  a  safe 
roadway  ;  and  in  view  of  the  dan- 
gers which  attend  railroad  carriage, 
its  duty  is  not  limited  to  such  pre- 
cautions as  it  is  apparent,  after  an 
accident,  might  have  prevented  the 
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injury,  but  to  such  as  would  be 
dictated  by  the  utmost  care  and 
prudence  of  a  very  cautious  person 
before  the  accident,  and  without 
knowledge  that  it  was  about  to  oc- 
cur :  /irr  Justice  Wright,  in  Smi/h 
Adm'r  v.  The  New  York  Central 
RR.  Co.  (1862),  24  N.  Y.  222. 

The  responsibility  thus  cast  upon 
railroad  companies  and  other  car- 
rier of  passengers,  is  thrust  upon 
them  out  of  considerations  of  pub- 
lic policy,  for,  says  the  Court  in 
The  Pennsylvania  RR,  Co.  v. 
Marion  (1885),  104  Ind.  239,  a  rail- 
road company  must,  **out  of  con- 
siderations of  public  policy,**  exer- 
cise the  highest  diligence  for  the 
benefit  of  the  passenger  while  in 
the  actual  progress  of  his  journey. 

So  vigilant  is  the  law  in  this  re- 
spect, and  all  on  account  of  public 
policy,  that  it  has  been  held  that 
railroad  companies  must  employ 
the  very  best  possible  weU-knovm 
means  and  appliances,  to  insure  the 
safety  of  the  public :  Pendleton 
Street  RR.  Co.  v.  Shiress  (1868), 
18  Ohio  St.  255.  And  for  the  same 
reasons,  they  **  must  keep  pace 
with  science  and  art,  and  modern 
improvements,  in  their  application 
to  the  carriage  of  passengers,  but 
they  are  not  responsible  for  the  un- 
known as  well  as  the  new:**  per 
Justice  Agnew  in  Meier  v.  The 
Pennsylvania  RR.  Co.  (1870),  64 
Pa.  225. 

Seeing  then,  that  such  responsi- 
bility does  not  depend  upon  con- 
tract; that  the  duty  the  carrier  owes 
to  his  passengers  is  cast  upon  him 
b^  law,  out  of  considerations  of  pub- 
lic policy,  as  a  means  of  public 
safety;  that  he  acts  in  a  public 
capacity  as  a  public  servant ;  and 
that  the  maxim  respondeat  superior 
is  independent  of  any  contract ;  is 
it  not  contrary  to  public  policy,  and 


the  principles  which  govern  the 
carrier's  duties,  to  allow  such  con- 
tracts to  stand  ? 

It  is  true,  that  persons  may  enter 
into  whatever  contracts  they  please, 
but  to  this  principle  of  law  there  is 
a  proviso,  which  says,  that  in  so 
doing,  they  must  not  violate  any 
legal  or  moral  obligation,  or  impair 
any  public  interest,  for,  if  the  ten- 
dency of  such  contracts  be  to  im- 
pair public  interest,  they  are  against 
public  policy  and  void :  Smith 
Adm'r  v.  The  New  York  Central 
RR.  Co.  (1862),  24  N.  Y.  222. 

It  would  seem  that  the  tendency 
of  such  contracts  is  toward  the  vio- 
lation of  both  a  legal  and  moral 
duty  and  to  impair  public  interest. 
This  contention  is  clearly  upheld  by 
Justice  Wei,i,KS,  in  Parsons  v. 
Montieth  (1851),  13  Barb.  (N.  Y.) 
353,  in  these  words : — **  A  contract 
which  should  excuse  a  carrier  from 
his  own  fraud  or  gross  negligence, 
would  be  contra  bonos  mores y  and 
void.  .  So,  of  contracts  for  the  vio- 
lation of  any  law,  common  or  stat- 
ute.** See  also  Steinweg  v.  The 
Erie  Ry.  (1870),  43  N.  Y.  123. 

In  Pennsylvania  RR.  Co.  v. 
McCloskey^s  Adm'r  (1854),  32  Pa. 
526,  the  same  principle  is  contended 
for,  the  Court  saying : — '*  Assuming 
that  a  public  company  of  carriers 
may  contract  for  other  exemptions 
from  liability  than  those  allowed  by 
law,  still  such  a  contract  will  not 
exempt  from  liability  for  gross  neg- 
ligence.** 

Such  a  contract  cannot  relieve 
them  from  ordinary  care  in  the  per- 
formance of  their  duty  ;  and  the 
most  that  it  can  do,  is  to  relieve 
them  from  those  conclusive  pre- 
sumptions of  negligence  which 
arise  when  the  accident  is  not  ine- 
vitable, even  by  tlie  highest  care, 
and  to  require  that  negligence  be 
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actually  proved  against  them :  per 
I/)WRiE,  C.  J.,  in  Goldey  v.  The 
Pennsylvania  RR.  Co.  (1858),  30 
Pa.  242  ;  followed  in  Powell  v.  The 
Pennsylvania  RR,  Co,  (1859),  32 
Id.  414 ;  Famham  et  aL  v.  The 
Camden  &  Amboy  RR,  Co, 
(1867),  55  Id.  53;  The  American 
Express  Co,  v.  Sands  (1867),  Id. 
141 ;  Empire  Transportation  Co, 
V,  Wamsutla  Oil  Refining  and 
Mining  Co,  (1870),  63  Id.  14.  The 
same  rule  has  been  followed  in  The 
Illinois  Central  RR,  Co,  v.  Mor- 
rison (1857),  19  111.  136  (infra) ; 
The  Indiana  Central  RR,  Co,  v. 
Mundy (186^),  21  Ind.  48  ;  Squires, 
The  New  York  Central  RR,  Co, 
(1867),  98  Mass.  239;  Hadley  v. 
The  Northern  Transportation  Co, 
(1874),  115  Id.  304  ;  Welsh  v.  The 
Pittsburg y  Fort  Wayne  <Sf  Chicago 
RR,  Co,  (1859),  loOhio  St.  65  ;  Un- 
ion  Express  Co,  v.  Graham  (1875), 
26  Id.  595  ;  Gaines  v.  The  Union 
Transportation  and  Insurance  Co. 
(1876),  28  Id.  418,  wherein  Justice 
Johnson  said — *  *  He  cannot  by  such 
a  stipulation,  relieve  himself  from 
responsibility  for  losses  caused  by 
his  own  negligence  or  want  of  care 
or  skill,  and  the  burden  of  proof  is 
upon  the  carrier  to  show  not  only  a 
loss  within  the  terms  of  the  ex- 
emption, but  also  that  proper  care 
and  skill  were  exercised  to  prevent 
it.'* 

The  same  rule  is  upheld  in  West 
Virginia,  The  Baltimore  &  Ohio 
RR,  Co,  V.  Sheets  (1869),  3  W. 
Va.  556,  wherein  Justice  Bbrkshirb 
states  the  law  as  follows  :  **  By  ex- 
press stipulation  in  the  contract  to 
that  effect,  they  may,  at  least, 
exonerate  themselves  from  all  lia- 
bility that  does  not  arise  from  the 
want  of  ordinary  care  and  diligence 
on  their  part.** 
This  question  is  perhaps  nowhere 


better  stated  than  by  Justice  Brad- 
i^EY,  in  The  New  York  Central  R 
R,  Co.  V.  Lockwood  (1873)  17  Wall. 
(84  U.  S.)  367,  as  follows  :  i.  That 
a  common  carrier  cannot  lawfvdly 
stipulate  for  exemption  from  re- 
sponsibility when  such  exemption  is 
not  just  and  reasonable  in  the  eye 
of  the  law.  2  That  it  is  not  just 
and  reasonable  in  the  eye  of  the  law 
for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for 
negligence  of  himself  or  his  ser- 
vants. 3.  That  these  rules  apply 
both  to  carriers  of  goods  and  car- 
riers of  passengers  for  hire,  and 
with  special  force  to  the  latter. 

Special  attention  should  here  be 
called  to  this  last  case,  inasmuch  as 
Justice  Bradi,ey  states  that  the 
Court  '*  purposely  abstain  from  ex- 
pressing any  opinion  as  to  what 
would  have  been  the  result  of  our 
judgment  had  we  considered  the 
plaintiff  a  free  passenger  instead  of  a 
passenger  for  hire.**  The  case  was 
one  of  the  drover  class,  and  the 
Court  held  that  a  drover  traveling 
on  a  pass,  for  the  purpose  of  taking 
care  of  his  stock  on  the  train,  was 
a  passenger  for  hire,  his  passage  be- 
ing one  of  the  mutual  terms  of  the 
arrangement  for  carrying  his  cattle. 
Although  these  cases  differ  from 
those  of  purely  gratuitous  passen- 
gers, yet  a  short  examination  of  the 
opinion,  especially  when  read  with 
his  opinion  in  The  Grand  Trunk 
Ry,  of  Canada  v.  Stevens  {infra 
page  402)  may  be  found  useful  as 
showing  that  such  contracts,  in 
so  fisu*  as  they  seek  to  relieve 
the  company  from  liability  for 
negligence  of  itself  and  its  ser- 
vants, are  contrary  to  public  policy 
and  void.  Mr.  Justice  Bradi^ev's 
language  is  forcible,  and  it  is  sub- 
mitted that  when  read  as  before  in- 
dicated, might  equally  apply  to  the 
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case  of  a  free  passenger  :  "  Conced- 
ing *  *  that  special  contracts, 
made  by  common  carriers  with  their 
customers,  limiting  their  liability, 
are  good  and  valid  so  far  as  they 
are  just  and  reasonable  ;  to  the  ex- 
tent, for  example,  of  excusing  them 
from  all  losses  happening  by  acci- 
dent, without  any  negligence  or 
fraud  on  their  part ;  when  they  ask 
to  go  still  further,  and  to  be  excused 
for  negligence,  an  excuse  so  repug- 
nant to  the  law  of  their  foundation 
and  to  the  public  good,  they  have 
no  longer  any  plea  of  justice  or 
reason  to  support  such  a  stipulation, 
but  the  contrary."  Proceeding,  he 
remarks,  '*  Is  it  true  that  the  public 
interest  is  not  affected  by  indivi- 
dual contracts  of  the  kind  referred 
to  ?  Is  not  the  whole  business  com- 
munity affected  by  holding  such 
contracts  valid  ?  If  held  valid,  the 
advantageous  position  of  the  com- 
panies exercising  the  business  of 
common  carriers  is  such  that  it 
places  it  in  their  power  to  change 
the  law  of  common  carriers  in  ef- 
fect, by  introducing  new  rules  of 
obligation."  The  Court  came  to 
the  conclusion  that  a  common  car- 
rier cannot  lawfully  stipulate  for 
exemption  from  responsibility  when 
such  exemption  is  not  just  and 
reasonable  in  the  eye  of  the  law. 

The  same  is  tlie  ruling  of  the 
Court  in  the  case  of  The  Illinois  Cen- 
tral RR.  Co,  V.  Morrison  (1857),  ^9 
111.  136,  wherein  it  was  held  that  a 
railroad  company  cannot  excuse  it- 
self from  liability  for  gross  negli- 
gence or  wilful  misfeasance,  against 
which  good  morals  and  public 
policy  forbid  that  they  should  be 
permitted  to  stipulate. 

In  Mobile  &  Ohio  RR.v.  Hop- 
kins (1868),  41  Ala.  489,  a  case  of  a 
free  pass  in  consideration  of  the 
passenger  assuming  all  responsi- 
bility. Justice  Judge,  refutes  the 


declaration  made  by  Justice  LooMis 
in  the  New  Jersey  case  (supra)  to 
the  effect  that  the  contract  was  not 
made  with  the  company  in  its  cap- 
acity of  a  carrier  of  passengers,  and 
expresses  himself  thus :  *  *  The  re- 
lation of  common  carrier  and  pas- 
senger certainly  subsists  between 
the  parties,  notwithstanding  the 
contract.  *  *  In  undertaking  the 
performance  of  gratuitous  transpor- 
tation, the  common  carrier  can  no 
more  stipulate  for  exemption  from 
liability  for  damages  occasioned  by 
the  negligence  or  wilful  default,  or 
tort,  of  himself  or  his  servants,  than 
he  can  when  he  receives  a  reward 
for  the  services  to  be  performed ; 
both  are  alike  prohibited  by  a  sound 
public  policy,  which  also  forbids 
a  gratuitous  bailee,  not  bound  by 
the  considerations  of  public  duty 
attached  to  the  office  of  a  common 
carrier,  from  stipulating  that  he 
may  be  fraudulently  negligent  or 
safely  dishonest.  Railroad  com- 
panies are  incorporated,  in  part  at 
least,  from  public  considerations, 
and  for  the  public  good.  ♦  *  *  The 
exercise  of  honesty,  care  and  dili- 
gence, by  them  or  their  agents  and 
employes,  is  a  public  duty  resulting 
from  their  position,  the  obligation 
to  perform  which  cannot  be  thrown 
off  by  contract.  If  thus  thrown  off, 
the  effect  would  be  to  relax,  or 
modify,  the  performance  of  the 
duty,  and  to  promote  a  relaxation 
of  proper  care  in  the  selection  of 
agents  and  servants  for  its  perform- 
ance." He  further  adds,  •'  A  com- 
mon carrier  cannot  exempt  himself, 
by  any  such  contract,  from  liability 
for  the  negligence,  wilful  default, 
or  tort,  pf  himself  or  his  servants, 
and  upon  this  familiar  principle, 
that  whatever  has  an  obvious  tend- 
ency to  encourage  guilty  negli- 
gence, fraud,  or  crime,  is  contrary 
to  public  policy." 
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The  ca<*e  of  TTie  Pennsylvania 
RR.  Co.  V.  Buller(i86S), 57 Pa.  335, 
was  also  one  of  the  same  class. 
Justice  Sharswood,  stating — '*  It 
is  too  well  settled  to  be  controverted 
that  a  stipulation  by  a  common 
carrier  that  he  shall  not  be  liable 
for  damages,  does  not  relieve  him 
from  responsibility  for  actual  neg- 
ligence by  himself  or  his  servants. '  * 

In  Knowlton  v.  The  Erie  Ry.  Co, 
{1869),  19  Ohio  St.  260,  the  Court 
held  that  the  company  were  not 
liable,  as  the  contract  was  made 
within  the  jurisdiction  of  the  laws 
of  New  York,  and  was  to  be  decid- 
ed according  to  the  law  of  that  State, 
pursuant  to  the  well-known  rule, 
that  contracts  must  be  construed 
according  to  the  law  of  the  country 
where  they  are  made,  and  in  which 
they  are  to  be  performed  ;  and  on 
no  other  principle,  as  is  clearly 
shown  by  the  remarks  of  Justice 
Scott,  which  prove  the  law  to  be 
the  reverse  in  Ohio :  *  *  It  has  been 
repeatedly  held  by  this  Court,  that 
a  common  carrier  cannot,  in  this 
State,  even  by  express  contract, 
relieve  himself  from  liability  for 
injuries  caused  by  his  own  negli- 
gence, or  that  of  his  servants  in  the 
discharge  of  the  duties  of  his  em- 
ployinent." 

The  case  of  Jacobus  v.  Hie  SL 
Paul&  Chicago  Ry,  Co.  (1873), 
30  Minn.  125,  wasalsoonein  which 
the  plaintiflFheld  a  free  conditional 
pass,  which  the  Court  decided  did 
not  relieve  the  company  from  re- 
sponsibility, Justice  Berry,  in  de- 
livering a  very  strong  opinion, 
saying,  "There  are  two  distinct 
considerations  upon  which  the 
stringent  rule  as  to  the  duty  and 
liability  of  carriers  of  passengers 
rests.  One  is,  the  regard  for  the 
safety  of  the  passenger  on  his  own 
account,  and  the  other  is,  a  regard 


for  his  safety  as  a  citizen  of  the 
State.  The  latter  is  a  consideration 
of  public  policy,  growing  out  of  the 
interest  which  the  State  or  govern- 
ment as  parens  patriae  lias  in 
protecting  the  lives  and  limbs  of 
its  subjects.  *  *  So  far  as  the 
consideration  of  public  policy  is 
concerned,  it  cannot  be  overridden 
by  any  stipulation  of  the  parties  to 
the  contract  of  passenger  carriage, 
since  it  is  paramount  from  its  na- 
ture. No  stipulation  of  the  parties, 
in  disregard  of  it  or  involving  its 
sacrifice  in  any  degree  can  then  be 
permitted  to  stand.  Whether  the 
case  be  one  of  a  passenger  for  hire 
— a  merely  gratuitous  passenger — 
or  a  passenger  upon  a  conditional 
free  pass,  as  in  this  instance — the 
interest  of  the  State  in  the  safety 
of  the  citizen  is  obviously  the  same. 
The  more  stringent  the  rule,  as  to 
the  duty  and  liability  of  the  carrier, 
and  the  more  rigidly  enforced,  the 
greater  will  be  the  care  exercised, 
and  the  more  approximately  perfect 
the  safety  of  the  passenger.  Any 
relaxation  of  the  rule  as  to  duty  or 
liability  naturally,  and  it  may  be 
said  inevitably,  tends  to  bring 
about  a  corresponding  relaxation  of 
care  and  diligence.  We  can  con- 
ceive of  no  reason  why  these 
propositions  are  not  equally  appli- 
cable to  passengers  of  either  of  the 
kinds  above  mentioned. '  * 

These  principles  are  further  sup- 
ported by  the  decision  of  the  Iowa 
Court  in  Rose  v.  Des  Moines  Valley 
R  R,  Co.  (1874),  39  Iowa  246,  an- 
other case  of  a  passenger  with  a  free 
conditional  ticket;  wherein  Chief 
Justice  Mii,i,ER  expressed  himself 
as  follows :  *  *  The  weight  of  Amer- 
ican authority  is,  that  a  common 
^  carrier  cannot  by  notice  or  special 
contract,  restrict,  limit  or  avoid  its 
common    law   liability    for   negli- 


Digitized  by 


Google 


400 


QUIMBV    V.    BOSTON    &    M.    K.    CO. 


gence."  And  after  reviewing  the 
authorities  ^rc?  and  r^«.,  the  learn- 
ed Judge  proceeded :  "  In  our  opin- 
ion the  better  doctrine  is  that  an- 
nounced in  Philadelphia  and  Read- 
ing RR.  Co.  V.  Derby  (infra) ^  and 
the  cases  in  accord  therewith.  Be- 
sides, and  independently  of  the  ad- 
judicated cases,  upon  the  broad  and 
unqualified  provisions  of  our  stat- 
utes *  *  we  are  of  opinion  that  a 
common  carrier  by  railroad,  wheth- 
er gratuitous  or  for  the  usual  or 
other  charges  or  compensation, 
is  liable  for  injuries  sustained  in 
consequence  of  the  negligence  of 
its  employes  engaged  in  the  work 
of  operating  the  road." 

The  statute  referred  to  in  tlie 
above  opinion  (Revised  Stat.  Iowa 
p.  455  ed.  1888)  provides,  **Sec  1307. 
Every  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages 
sustained,  by  any  person,  including 
the  employes  of  such  corporation, 
in  consequence  of  the  neglect  of 
agents,  or  by  any  mismanagement 
of  the  engineers,  or  other  employes 
of  the  corporation,  and  in  conse- 
quence of  the  wilful  wrongs, 
whether  of  commission  or  omission 
of  such  agents,  engineers,  or  other 
employes,  where  such  wrongs  are 
in  any  manner  connected  with 
the  use  and  operation  of  any  rail- 
way, on  or  about  which  they  shall 
be  employed,  and  no  contract  which 
restricts  snch  liability  shall  be  legal 
or  binding. ' ' 

The  language  of  Justice  Grier  in 
The  Philadelphia^  Reading  RR. 
Co.  V.  Derby  (supra)  is  as  follows : 
*  *  When  carriers  undertake  to  con- 
vey persons  by  the  powerful,  but 
dangerous  agency  of  steam,  public 
policy  and  safety  require,  that  they 
be  held  to  the  greatest  possible  care 
sind  diligence,  and  whether  the  con- 
sideration for  such  transportation 


be  pecuniary  or  otherwise,  the 
personal  safety  of  the  passengers 
should  not  be  lefb  to  the  sport  of 
chance,  or  the  negligence  of  care- 
less agents.  *  *  Any  relaxation  of 
the  stringent  policy  and  principles 
of  tlie  law  would  be  highly  detri- 
mental to  public  safety." 

These  principles  were  further  up- 
held by  the  case  of  T/ie  New  World 
V.  King  (1853)  16  How.  (57  U.  S.) 
469,  a  case  of  a  free  passenger  car- 
ried on  a  steamboat  injured  b}* 
the  explosion  of  the  boiler ;  here 
Justice  Curtis,  after  citing  the 
language  of  Justice  Gribr,  supra. 
remarks,  ''We  desire  to  be  under- 
stood to  reaffirm  that  doctrine,  as 
resting,  not  only  on  public  policy, 
but  on  sound  principles  of  law." 

The  more  recent  cases  also  sup- 
port this  doctrine.  In  IVaterbury 
V.  The  New  York  Central  &  H. 
R.  RR.  Co.  (1883),  (Cir.  Ct.  N.  D. 
N.  Y.),  17  Fed.  Repr.  671,  Justice 
Wali,acb  says,  **When  the  assent 
to  his  [the  passenger's]  riding  free 
has  been  legally  and  properly 
given,  the  person  carried  is  entitled 
to  the  same  degree  of  care  as  if  he 
had  paid  his  fare." 

The  case  of  Files  v.  Boston  and 
Albany  RR.  Co.  (1889),  149 
Mass.  204,  where  the  plaintiff  was 
injured  while  riding  on  a  freight 
train,  further  shows  that  the  re- 
sponsibility of  a  carrier  of  passen- 
gers does  not  depend  upon  any 
pecuniary  compensation.  Justice 
Devens  saying,  "if  the  defendant 
had  permitted  the  plaintiff  to  ac- 
quire the  rights  of  a  passenger,  it 
would  not  be  important  that  he  was 
not  to  pay  any  fere."  The  same 
doctrine  has  been  upheld  in  Mary- 
land: State  ex.  rel.  Abell  v.  The 
WesUm  Maryland  RR.  Co.  (1885), 
63  Md.  433. 

In  Wisconsin,  it  has  been  held 
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that  a  carrier  may,  in  cases  of  grat- 
uitous contracts,  exempt  himself 
from  liability  other  than  gross  neg- 
ligence: Anna's  Adni'r  etCy  v. 
The  Milwaukee  &  Northern  RR. 
Co.  (1886),  67  Wis.  46,  thus  follow- 
ing the  rule  laid  down  in  the  major- 
ity of  the  cases.  To  the  same  ef- 
fect is  the  law  in  Indiana  :  Thayer 
V.  Si,  Louis ^  Alton  &  Terre 
Haute  Ry,  Co.  (1864),  22  Ind.  26; 
and  of  Illinob,  Illinois  Central RR. 
Co.  V.  Read  (1865),  37  111.  484. 

The  Constitution  of  Nebraska  of 
1875,  Art.  II,  provides — *•  Section 
4.  The  liability  of  railroad  corpora- 
tions as  common  carriers  shall 
Jiever  be  limited  ;**  under  this 
Article,  the  Supreme  Court  of  that 
State,  in  Missouri  Pacific  RR.  Co. 
V.  Vanderventer^  decided  (March 
20,  1889),  that  the  company  could 
not  limit  its  liability  by  a  special 
contract. 

A  very  strong  opinion  against  the 
validity  of  such  contracts  was  de- 
livered in  G.  C  a*  S.  F.  Ry.  Co. 
V.  McGown  (1886),  65  Texas  640 
(also  a  conditional  free  pass  case), 
by  Associate  Justice  Stayton",  as 
follows:  ** Treating  the  pass  as 
the  evidence  of  a  contract  between 
the  parties,  and  giving  to  it  the 
most  favorable  construction  for  the 
appellant  [the  company],  the  ques- 
tion in  the  case  broadly  stated,  is, 
can  a  public  carrier  of  passengers 
so  contract  as  to  relieve  itself  from 
liability  for  an  injury  to  a  passen- 
ger fix>m  the  negligence  of  the  car- 
rier or  its  servants  ?  That  there  are 
many  cases  which  hold  that  a  pub- 
lic carrier  of  passengers  may  so 
limit  its  liability,  cannot  be  ques- 
tioned. *  *  We  are  of  opinion 
that  the  distinction  sought  to  be 
made  in  the  New  York  and  New 
Jersey  cases  *  *  has  no  solid 
foundation  in  reason  or  in  public 
Vol.  XXXVIII.— 26 


policy,  when  considered  with  ref- 
erence to  the  right  of  a  corporation » 
pursuing  the  business  of  a  common 
carrier,  to  limit,  by  contract,  its 
liability  to  a  passenger  for  injury 
resulting  from  the  negligence  of  any 
class  of  its  agents.  *  *  The  ques- 
tion whether  a  railroad  company —  • 
a  public  carrier  of  passengers— can 
relieve  itself  from  liability,  even  to 
a  fitse  passenger,  for  an  injury 
which  results  from  the  negligence 
of  any  of  its  employes  or  agents  of 
whatever  grade,  has  not  been  de- 
cided in  this  State,  but  it  arises  in 
this  case.  It  seems  to  ns  upon 
principle,  that  it  must  be  held  that 
such  a  carrier  cannot  relieve  itself, 
by  contract,  from  responsibility  for 
injury  that  results  from  negligence, 
such  as  will  fix  liability  upon  the 
carrier  under  the  general  rules  ap- 
plicable to  the  ordinary  relation  of 
carrier  and  passenger.  That  the 
fact  that  the  liability  of  the  carrier 
does  not  depend  on  the  &ct  that 
compensation  for  the  passage  ia 
paid  to  the  carrier,  is  well  settled. 
*  *  The  relation  of  passenger  and 
carrier  is  created  by  contract,  ex- 
press or  implied,  but  it  does  not  fol- 
low from  this  that  the  extent  of 
liability  or  responsibility  of  the 
carrier  is,  in  any  respect,  depen- 
dent on  a  contract.  In  reference  to 
matters  indifferent  to  the  public, 
parties  may  contract  as  they  please, 
but  not  so  in  reference  to  matters 
in  which  the  public  has  an  interest. 
For  the  purpose  of  regulating  such 
matters,  rules  have  been  establish- 
ed, by  statute,  or  the  common  law, 
whereby  certain  duties  have  been 
attached  to  given  relations  and  em- 
ployments. These  duties  attach  as 
matters  of  law,  and  without  regard 
to  the  will  or  wish  of  the  party  en- 
gaged in  the  emplo3rment,  or  of  the 
person  who  transacts  business  with. 
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Imn,  in  the  course  thereof;  and  this 
is  so,  for  the  public  good.  Duties 
thus  imposed,  are  not  the  subject 
of  contract.  They  exist  without  it, 
and  cannot  be  dispensed  with  by  it. 
The  violation  of  such  a  duty  is  a 
tort.  The  law  declares  that  it  is 
the  duty  of  a  public  carrier  of  pas- 
sengers to  use  the  highest  degree  of 
care,  to  insure  safety.  Why  was 
not  this  left  to  be  settled  by  the 
contract  of  the  carrier  and  passen- 
ger ?  Certainly  for  no  other  reason 
than  that  the  emplo3mient  itself 
was  of  such  a  nature  as  to  make  it 
a  matter  of  public  concern .  None 
could  be  of  greater  public  concern, 
at  the  present  day,  than  these  em- 
plo3rments  by  which  men,  women 
and  children  are  transported  by 
millions,  by  agencies  of  a  most 
dangerous  character  and  with  a 
speed  heretofore  unknown.  The 
rule  *  *  is  demanded  by  the  na- 
ture of  the  emplojrment,  and  em- 
braces a  policy  which  no  State, 
having  a  due  regard  for  the  safety 
and  lives  of  its  people,  can  abandon; 
for  it  discourages  negligence,  by 
holding  the  carrier  to  strict  re- 
sponsibility, and  imposes  upon  him 
no  responsibility  which  he  does  not 
voluntarily  assume  when  he  en- 
gages in  such  employment.  It  is 
simple,  and  discards  all  fine  dis- 
criminations in  regard  to  degrees 
of  negligence,  and  grades  of  agen  ts, 
in  determining  liability  and  right 
to  recover  actual  damages. '  * 

The  theory  declared  in  this  opin- 
ion fully  sustains  the  doctrine  set 
forth  in  the  majority  of  the  cases 
previously  noticed  in  this  annota- 
tion, and  also  in  the  dissenting 
opinions  in  the  New  York  cases 
(supray  p  391 ),  and  would  seem  to  be 
the  better  law. 

In  its  opinion  in  the  caseof /7f;i;» 
V.  Tlie  Philadelphia,    IVtlmington 


&  Baltimore  RR.  Co,  (1866),  i 
Houst.  (Del. )  469,  a  case  of  a  drover  *» 
pass  with  a  condition  attached,  the 
Court  expressed  itself  thus:  **  It  was 
inconsistent  with  the  relation  in 
which  they  [the  company]  stood  to 
him  [the  plaintiff]  or  would  have 
stood  to  any  similar  passenger  under 
like  circumstances,  and  utterly  at 
variance  with  the  duty  which  the 
law,  on  the  ground  of  public  policy, 
as  well  as  the  conservator  of  the 
lives  and  the  personal  safety,  as 
well  as  the  property  of  individuals, 
imposes  upon  them,  as  well  asuiK>n 
other  classes  of  common  carriers  of 
persons,  to  allow  of  such  an  ex- 
emption or  limitation  of  their  re- 
sponsibilities, for  the  personal 
safety  of  their  passengers,  against 
injuries  resulting  from  their  own 
negligence,  or  the  want  of  due  care 
and  diligence  in  carrying  them.*' 
Reference  may  with  advantage, 
be  made  to  the  case  of  The  Grand 
Trunk  Railway  oj  Canada  v.  Slevent 
(1878)  95  U.  S.  655.  It  was  a  some- 
what peculiar  one  and  came  as  near 
being  one  of  a  gratuitous  carriage 
upon  condition  as  any  could  do 
without  being  actually  so,  the  re- 
spondent, the  owner  of  a  patented 
car  coupling  while  negotiating 
with  the  appellant  for  its  adoption 
and  use,  at  its  request  went  to 
Montreal  to  see  the  superin- 
tendent of  the  company,  the  com- 
pany giving  him  a  free  pass  upon 
the  back  of  which  was  indorsed  a 
notice  exempting  the  company  from 
all  risk  of  accident  under  any  cir- 
cumstances. In  delivering  the 
opinion  of  the  Court,  which  was 
to  the  effect  that  the  contract  was 
for  hire,  and  not  purely  gratuitous, 
inasmuch  as  the  mutual  interest  of 
the  parties  was  concerned,  and  that 
the  company  was  therefore  liable. 
Justice    BRADtEY,    says.  *'  We  do 


Digitized  by 


Google 


QUIMBY   V,   BOSTON   &    M.    R.    CO. 


403 


not  mean  to  imply,  however,  that 
we  should  have  come  to  a  different 
conclusion,  had  the  plaintiff  been 
a  tree  passenger  instead  of  a  pas- 
senger for  hire.  We  are  aware 
that  respectable  tribunals  have  as- 
serted the  right  to  stipulate  for  ex- 
emption in  such  a  case;  and  it  is 
often  asked,  with  apparent  confi- 
dence, *May  not  men  make  their 
own  contracts,  or  in  other  words, 
may  not  a  man  do  what  he  likes 
with  hb  own?*  The  question  at 
first  sight  seems  a  simple  one.  But 
there  is  a  question  lying  behind 
that :  'Can  a  man  call  that  abso- 
lutely his  own,  which  he  holds  as  a 
great  public  trust,  by  the  public 
grant,  and  for  the  public  use  as  well 
as  his  own  profit?*  The  business 
of  a  common  carrier,  in  this  coun- 
try at  least,  is  emphatically  a  branch 
of  the  public  service.** 

In  a  very  elaborate  opinion  in 
the  case  of  The  Pennsylvania  Rail- 
road Co.  V.  Henderson  (1865),  51 
Pa*  3i5f  which  was  also  a  case  of 
a  drover's  conditional  pass,  Mr. 
Justice  Read  reviewed  the  previous 
decisions  upon  the  question,  and 
commented  upon  the  New  York 
and  New  Jersey  decisions  treating 
the  dissenting  opinions  in  the 
former  as  the  better  law,  although 
delivered  by  the  minority.  Speak- 
ing of  the  condition  attached  to  the 
pass  in  the  case  then  before  him  he 
remarks:  "This  endorsement  re- 
lieves the  company  from  all  respon- 
sibility from  any  cause  whatever, 
for  any  loss  or  injury  to  the  person 
or  property,  however  it  may  have 
been  occasioned ;  and  our  doctrine 
settled  by  the  above  decisions, 
madti  upon  grave  deliberation,  de- 
clares that  such  a  release  is  no  ex- 
cuse for  negligence.  *  * 

The  decision  in  Bissell  v.  The 
New  York  Central  RR.  Co.  (1862), 


25  N.  Y.  442,  another  case  of  this 
class,  supported  the  contract  as 
valid.  The  opinion,  however,  was 
not  that  of  an  unanimous  Court,  for 
Chief  Justice  Denio,  and  Justices 
Wright  and  Sutheri«and  dis- 
sented therefrom. 

Other  cases  of  the  drover*s  class 
might  be  mentioned,  but  as  they 
would  not  throw  further  light  upon 
the  question  of  public  policy,  and 
as  the  Courts  have  drawn  a  distinc- 
tion between  such  passes,  and  those 
issued  to  a  purely  gratuitous  pas- 
senger, it  is  not  proposed  to  exam- 
ine them  in  this  annotation,  which 
has,  as  far  as  possible,  been  con- 
fined to  cases  of  contracts  with 
gratuitous  passengers,  as  originally- 
intended.  If,  however,  the  line 
has,  in  any  way  been  departed  from» 
it  has  only  been  for  the  purpose  of 
elucidating  the  subject  as  fully  as 
possible. 

The  Constitution  of  the  State  of 
Pennsylvania  provides  (Art.  XVII^ 
Section  8):  **  No  railroad,  railway, 
or  other  transportation  company- 
shall  grant  free  passes,  or  passes  at 
a  discount,  to  any  person,  except 
officers  or  employes  of  the  com- 
pany.'* A  similar  dause  is  not  to 
be  found  however  in  any  of  the 
other  State  Constitutions. 

The  remarks  of  Justice  Wright  in 
Smith  AdrnW  v.  The  New  York  Cen- 
tral RR.  Co. {supra,  page  396),  must 
not  be  lost  sight  of.  He  contends 
that  such  contracts  are  against  pub- 
lic policy  ;  that  the  State  is  inter- 
ested not  only  in  the  welfare,  but 
in  the  safety,  of  its  citizens ;  that 
the  question  affects  the  public  and 
not  merely  the  party  who  is  being 
carried.  He  insists  that  the  pas- 
senger has  no  right  to  absolve  a 
railroad  company  to  whom  he  com- 
mits his  person,  from  the  discharge 
of  these  duties  imposed  upon  it  for 
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the  safety  of  man  ;  that  such  con- 
tracts encourage  negligence  and 
fraud;  take  away  the  motive  of 
self-interest  on  the  part  of  such 
carrier,  which  is  perhaps  the  only 
one  adequate  to  secure  the  highest 
degree  of  caution  and  vigilance; 
and  holds  that  a  contract  which  has 
these  tendencies  is  contrary  to  pub- 
lic policy  even  when  no  fare  is 
paid. 

The  penal  side  of  the  question 
must  not  be  forgotten,  for  where 
the  defendant's  acts  are  made  penal 
by  statute  none  of  the  conditions 
printed  upon  the  back  of  the  ticket 
can  have  the  effect  to  relifeve  it  from 
its  liability  for  gross  negligence  and 
carelessness.  The  case  of  Com- 
monwealth  v.  Vermont  and  Mas- 
sachuseUs  HR.  Co.  (1871),  108 
Mass.  7,  illustrates  this  principle. 
It  was  an  action  brought  against 
the  company,  under  a  penal  statute, 
to  recover  a  fine  for  the  use  of  the 
widow  and  children  of  the  deceased, 
killed  while  a  passenger  on  the  de- 
fendant's road,  through  the  negli- 
gence of  the  company,  its  servants 
or  agents.  The  deceased  was  in  the 
habit  of  traveling  upon  defendant's 
road,  selling  com  to  the  passengers 
in  the  trains,  under  a  contract  with 
the  company.  He  had  a  season 
ticket  upon  which  was  endorsed  a 
condition  exempting  the  company 
from  liability  for  personal  injuries 
received  by  the  passenger  while 
traveling   on    such    ticket.      The 


Court  held  that  none  of  the  condi- 
tions had  the  effect  to  relieve  the 
defendants  from  liability. 

In  conclusion,  the  reader's  atten- 
tion is  called  to  the  remarks  of  Jus- 
tice SwAYNS  in  The  Indianapolis 
atid  St.  Louis  I^R.  Co.  v.  Horsi 
(1876),  93  U.  S.  291,  a  case  in  which 
a  drover  was  injured  while  obeying 
the  conductor's  instruction  in  get- 
ting from  a  caboose,  in  which  he 
had  been  traveling,  to  the  top  of  an 
adjoining  car.  He  says,  **  The  pas- 
senger has  no  authority  upon  either, 
[i.  e.  upon  eitlicr  a  passenger  or  a 
freight  train]  except  as  to  the  per- 
sonal care  of  himself.  The  con- 
ductor is  the  animating  and  con- 
trolling spirit  of  the  mechanism 
employed.  The  public  have  no- 
choice  but  to  use  it.  The  standard 
of  duty  should  be  according  to  the 
consequences  that  may  ensue  from 
carelessness.  The  rule  of  law  has 
its  foundation  in  public  policy.  It 
is  approved  by  experience,  and 
sanctioned  by  the  plainest  princi- 
ples of  reason  and  justice.  It  is  of 
great  importance  that  courts  of  jus- 
tice should  not  relax  it. ' ' 

The  question  of  Statutory  Liabil- 
ity for  causing  death  will  be  found 
fully  treated  upon  in  Thk  Ameri- 
can Law  Register,  vol.  xxviii^ 
pages  385,  513,  577,  to  which  the 
learned  reader  is  referred. 


Ernest  Watts. 


Philadelphia. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Banks  and  Banking. 

Forged  checks  on  a  bank,  purporting  to  be  signed  by  one  of  its 
principal  depositors,  and  running  through  a  period  of  five  months 
before  the  forgery  was  discovered,  were  accepted  and  paid  by  the 
drawee  bank  to  other  banks,  which  had  cashed  the  checks  in  good' 
faith,  after  inquiry  of  the  drawee  bank  as  to  the  state  of  the  de- 
positor's account ;  under  these  circumstances  the  drawee  bank 
must  bear  the  loss  and  cannot  recover  from  the  other  banks  the 
amount  paid  on  the  forged  checks.  Deposit  Bank  of  Georgeiown  v. 
Fayette  Nat,  Bank,  Ct.  App.  Ky.,  March  8,  1890. 

Bills  and  Notes. 

Indorser  of  a  promissory  note,  payable  to  the  maker's  own  order, 
is  liable  thereon,  although  the  maker  does  not  indorse  it  until  after 
his  indorsement  has  been  made.  Central  Nat,  Bank  v.  Dreydoppel, 
S.  Ct.  Pa.,  Mays,  1890. 

Chattel  Mortgages. 

Accommodation  indorser  upon  a  promissory  note  may  be  protected 
in  his  liability  by  a  chattel  mortgage,  and  such  mortgage  at  the 
note's  maturity  will  inure  to  the  benefit  of  the  holder  of  the  note. 
Tompkins  \.  Crosby,  Ct.  Ch.  N.  J.,  May  8,  1890. 

Common   Carriers. 

Delivery  to  warehouseman  by  a  carrier  of  goods  transported  by  it, 
such  warehouseman  being  independent  of  the  carrier  and  giving 
notice  himself  to  the  consignees  of  the  arrival  of  the  goods,  in  ac- 
cordance with  a  custom  well  known  to  the  consignees  and  long  ac- 
quiesced in  by  them,  terminates  the  liability  of  the  carrier,  and  it 
is  not  liable  if  the  goods  are  subsequently  destroyed  by  fire.  Black 
V.  Ashley,  S.  Ct.  Mich.,  April  11,  1890. 

Stipulation  in  bill  of  lading  that  an  agreed  valuation  shall  cover 
loss  or  damage  from  any  cause  whatever,  does  not  relieve  the  car- 
rier for  liability  for  the  actual  value  of  the  goods  when  their  loss  is 
caused  by  the  carrier's  negligence.  Pennsylvania  R.  R,  Co.  v. 
Weiller,  S.  Ct.  Pa.,  April  21,  1890. 

Constitutional  Law. 

Statute  forbidding  peddling  does  not  violate  the  inherent  and  in- 
defeasible right  of  **  acquiring,  possessing  and  protecting  prop- 
erty "  secured  by  constitutional  provision  to  the  State's  citizens, 
nor  is  the  application  of  such  a  statute  to  citizens  of  another 
State,  employed  by  a  manufacturing  company  located  in  that  State, 
to  sell  small  articles  from  house  to  house,  an  interference  with 
interstate  commerce.  Commonwealth  v.  Gardner,  S.  Ct.  Pa.,  March 
17,  1890. 
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Contracts. 

Public  policy  does  not  forbid  a  contract  not  to  teach  the  French  or 
German  language,  nor  aid  nor  advertise  to  teach  them,  or  either  of 
them,  nor  to  be  connected  with  any  person  or  institution  teaching 
them,  within  a  designated  State,  for  the  period  of  a  year  after  leaving 
the  other  party's  emplojinent,  but  where  it  plainly  app>ears  that 
the  restriction  is  greater  than  the  necessitj%  such  contract  is  un- 
reasonable and  will  not  be  enforced.  Herreshoff  v.  Boutineau,  S. 
Ct.  R.  I.,  April  14,  1890. 

Corporations. 

Degree  of  Doctor  of  Medicine  cannot  be  conferred  by  an  institu- 
tion incorporated  under  a  statute  which  provides  that  persons  may 
associate  together  and  have  the  powers  of  a  corporation  for  the  pur- 
pose of  establishing  and  maintaining  **  literary  and  scientific  in- 
stitutions.'*    Towshendy,  Gray,  S.  Ct.  Vt.,  April  5,  1890. 

List  of  stockholders  in  a  corporation  cannot  be  copied  by  one  of  the 
stockholders,  who  desires  to  use  such  list  for  the  purpose  of  inducing 
other  stockholders  to  join  him  in  a  suit  against  the  corporation  and 
share  the  expenses,  although  the  State  Constitution  requires  a  list 
of  the  stockholders  to  be  kept  for  inspection  at  the  office  of  the  cor- 
poration. Empire  Passenger  Ry ,  Go's  Appeal,  S.  Ct.  Pa.,  April  21, 
1890. 

Evidence. 

Alteration  of  check,  which  is  apparent  upon  its  face  and  affects 
the  amount  of  such  check,  imposes  upon  the  holder  the  burden  of 
explaining  how  such  alteration  was  made,  though  both  the  drawer 
and  payee  of  the  check  are  dead.     Hess'  Appeal,  S.  Ct.  Pa.,  March^ 
31,  1890.. 

Deed  more  than  thirty  years  old  and  coming  from  the  proper  cus- 
tody, under  which  title  has  long  been  asserted,  is  admissible  in 
evidence  without  the  production  of  a  power  of  attorney  by  whose 
authority,  according  to  its  recitals,  it  was  executed.  O'Donnell  v. 
Johns,  S.  Ct.  Tex.,  Feb.  28,  1890. 

Fire  Insurance. 

Arbitration  clause  in  a  fire  policy,  which  provides  that,  in  case  of 
loss,  the  amount  of  **  loss  or  damage  '*  shall  be  ascertained  by  ar- 
bitration, and  shall  not  be  payable  until  so  ascertained,  and  that 
such  arbitration  shall  be  a  condition  precedent  to  bringing  suit,  is 
reasonable  and  valid,  and  applies  although  there  has  been  a  total 
loss  of  the  property  insured.  Chippewa  Lumber  Co.  v.  Phoenix  Ins. 
Co.,  S.  Ct.  Mich.,  April  11,  1890. 

Condition  of  policy  on  a  dwelling  and  its  contents  provided  that 
such  policy  should  be  void  if  the  house  became  **  vacant  or  un- 
occupied ;*'  when  the  tenant  occupying  the  house  removed,  the 
agent  who  issued  the  policy  verbally  informed  the  insured  that  the 
insurance  would  be  good  for  thirty  days  and  that  the  house  would  be 
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considered  as  occupied  from  the  fact  that  the  insured's  goods  re- 
mained in  it ;  within  the  thirty  days  the  house  was  burned  ;  not- 
withstanding a  condition  in  the  policy  that  the  agent  could  not  vary 
its  terms  by  parol,  the  insurer  was  bound  by  the  agent's  declara- 
tions, whidi  constituted  not  a  waiver  of  the  condition,  but  merely  a 
construction  of  the  words  •'  vacant  or  unoccupied."  Hotchkiss  v. 
Phctnix  Ins,  Co,  of  Brooklyn,  S.  Ct.  Wis.,  March  18,  1890. 

Jurisdiction. 

Suit  by  stockholder  of  national  bank  against  its  officers  and  direct- 
ors, all  of  whom  are  residents  of  the  same  State  with  such 
stockholder,  to  compel  collection  of  a  note  due  the  bank  and  pay- 
ment to  the  bank  by  the  directors  of  sums  lost  by  reason  of  tiieir 
alleged  illegal  conduct,  is  not  within  the  jurisdiction  of  the  Federal 
Courts.  Whittemore  v.  Amoskeag  Nat,  Bank,  S.  Ct.  U.  S.,  March 
31,  1890. 

Landlord  and  Tenant. 

Furniture  leased  to  a  tenant  and  used  by  him  on  the  demised 
premises,  is  subject  to  the  landlord's  right  of  distress  for  rent. 
Myers  v.  Esery,  S.  Ct.  Pa.,  April  7,  1890. 

Life  Insurance. 

Assignment  to  creditor  of  a  life  insurance  policy  gives  him  the 
right  to  retain  from  its  proceeds  only  the  amount  of  his  debt,  his 
advances  to  keep  the  policy  in  force  and  the  expenses  of  its  collec- 
tion, with  interest  on  such  disbursements.  Lewy  v.  Gillard,  S.  Ct^ 
Tex.,  March  4,  1890. 

Indebtedness  of  insured  to  the  estate  of  his  ward  will  not  render 
the  proceeds  of  life  insurance,  taken  out  while  he  was  perfectly  sol- 
vent, for  the  benefit  of  his  wife  and  children,  applicable  to  the  pay- 
ment of  such  debt,  where  it  is  provided  by  statute  that  life  insur- 
ance made  by  a  husband  for  the  benefit  of  his  wife  and  children, 
whether  insolvent  or  not,  is  valid  as  against  creditors,  unless  made 
with  intent  to  defraud.  Hise  v.  Hartford  Life  Ins,  Co, ,  Ct.  App. 
Ky.,  April  5,  1890. 

Limitation  in  a  policy  providing  that  no  suit  shall  be  brought 
thereon  after  six  months  from  the  death  of  the  insured,  will  not  bar 
an  action  where  the  beneficiary  and  the  company's  superintendent 
have  agreed  on  the  amount  to  be  paid,  and  the  latter  has  promised 
to  pay  it  as  soon  as  the  money  should  be  received  from  the  home 
office.  Metropolitan  Life  Ins,  Co,  v.  Dempsey,  Ct.  App.  Md.,  April 
18,  1890. 

"  Their  children,''  when  used  in  a  policy  made  payable  to  the  in- 
sured's wife  and  in  the  event  of  her  death  in  his  life-time,  then  to 
their  children,  mean  the  children  common  to  both  the  insured  and 
his  wife.     Evans  v.  Opperman,  S.  Ct.  Tex.,  Feb.  25,  1890. 
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Master  and  Servant. 

Assault  and  battery,  committed  by  a  servant  sent  to  take  personal 
property  from  the  possession  of  a  person  who  claims  to  own  it,  the 
assault  being  made  by  the  servant  in  the  attempt  to  gain  posses- 
sion of  such  property,  renders  the  master  liable  in  damages, 
although  he  had  instructed  his  servant  not  to  assault  any  one  and 
not  to  break  the  law.  McClung  v.  Dearbome,  S.  Ct.  Pa. ,  April  28, 
1890. 

Mechanic's  Liens. 

Sub-contractor  is  not  entitled  to  a  lien  against  a  property  which 
the  principal  contractor  has  agreed  to  build  and  deliver  to  the 
owner,  free  of  all  liens  ;  the  former  is  bound  by  the  original  con- 
tract and  is  presumed  to  have  notice  of  its  terms.  Schtoeder  v. 
Galland,  S.  Ct.  Pa.,  April  21,  1890. 

Negligence. 

Mercantile  agency,  notwithstanding  a  contract  exempting  it  from 
liability  for  loss  *  *  caused  by  the  neglect  or  other  act  of  any  officer 
or  agent  of  the  company,"  is  liable  for  a  loss  occasioned  by  an 
error  in  its  published  book,  when  such  error  arose  in  printing  the 
book,  and  not  in  collecting  information  for  it,  since  the  printing  of 
the  book  is  the  act  of  the  company  itself.  Crew  v.  The  Bradstttet 
Co,,  S.  Ct,  Pa.,  April  7,  1890. 

Statute  of  Maryland  gives  an  action  for  the  death  of  a  person, 
caused  by  the  wrongful  act  or  neglect  of  another,  to  the  surviving 
wife,  husband,  parent  or  child  of  the  deceased,  while  the  West  Vir- 
ginia Statute  provides  that  such  action  shall  be  brought  in  the 
name  of  the  personal  representative  ;  an  administrator  appointed  in 
Maryland  cannot  sue  in  Maryland  under  the  West  Virginia  Statute 
for  the  death  of  his  intestate  caused  by  negligence  in  West  Vir- 
ginia. Ash  V.  Baltimore  &  Ohio  RR.  Co,,  Ct.  App.  Md.,  March  18, 
1890. 

•  Privilege. 

Service  of  summons  in  a  civil  suit  for  breach  of  promise  upon  a 
defendant  who  has  been  brought  from  another  State  by  requisition 
as  a  fugitive  from  justice,  charged  with  the  crime  of  seduction,  and, 
after  hearing,  has  been  discharged  from  custody,  but  has  not  left 
the  court  room,  is  void,  the  defendant  being  entitled  to  a  reasonable 
time  and  opportunity  to  return  to  the  State  whence  he  was  taken, 
before  he  can  be  lawfiilly  served  with  process.  Moletor  v.  Suined^ 
S.  Ct.  Wis.,  March  18,  1890.  ' 

James  C.  Sellers. 


Digitized  by 


Google 


r. -- 


THE 

AMERICAN  LAW  REGISTER. 


JULY-AUGUST,  1890. 


THE  LAW  GOVERNING  AN  ORIGINAL  PACKAGE. 


In  the  December  number  (1889)  of  The  American  Law 
Register  (volume  28,  pages  733-747),  the  constructions  put 
upon  the  Commerce  Clause  of  the  Constitution  at  different 
periods  during  the  first  Century  of  the  existence  of  the  Supreme 
Court  were  reviewed  for  the  purpose  of  demonstrating  the 
safety  of  our  dual  systems  of  government,  under  the  various 
decisions  which  necessarily  called  for  some  particular  limita- 
tion upon  either  the  National  or  the  State  authority.  The 
decision  of  the  so-called  Original  Package  Case,  since  the 
publication  of  that  article,  calls  for  a  more  extended  review  of 
the  cases  actually  decided,  and  this,  in  their  order  of  time,  and 
with  the  simple  object  of  setting  forth  the  settled  law  espec- 
ially governing  the  transmission  of  merchandise  from  State  to 
State  for  the  purpose  of  sale. 

I. 

The  agencies  established  by  the  Articles  of  Confederation  were 
not  entitled  to  the  dignified  appellation  of  government :     Mc 
Lean,  J.    License  Cases  (1847),  5  How.  (46  U.  S.)  587. 

The  Articles  of  Confederation,  which  were  ratified  by  State 

after  State,  from   1777  to  March   ist,  1781,  when  Maryland 

gave  her  ratification,  provided — 

409 
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ArTicIvE  II.  Each  State  retains  its  sovereignty,  freedom  and  independ- 
ence, and  every  power,  jurisdiction  and  right,  which  is  not  by  this  con- 
federation expressly  delegated  to  the  United  States  in  Congress  assembled. 

The  effect  of  this  clause,  and  the  care  taken  to  avoid  the 
same  effect  in  the  Constitution,  were  thus  stated  by  Marshall : — 

But  there  is  no  phrase  in  the  instrument  [the  Constitution]  which,  like 
the  Articles  of  Confederation,  excludes  incidental  or  implied  powers ;  and 
which  requires  that  everything  granted  shall  be  expressly  and  minutely 
described.  Even  the  Tenth  Amendment,  which  was  framed  for  the  pur- 
pose of  quieting  tlie  excessive  jealousies  which  had  been  excited,  omits 
the  word  *'  expressly,"  and  declares  only  that  the  powers  **  not  delegated 
to  the  United  States,  nor  prohibited  to  tlie  States,  are  reserved  to  the 
States  or  to  the  people  ;"  thus  leaving  tlie  question,  whether  the  particular 
power  which  may  become  the  subject  of  contest,  has  been  delegated  to 
tlie  one  government,  or  prohibited  to  the  other,  to  depend  on  a  fair  con- 
struction of  the  whole  instrument.  The  men  who  drew  and  adopted  this 
amendment  had  experienced  the  embarrassments  resulting  from  the  in- 
sertion of  this  word  in  the  Articles  of  Confederation,  and  probably  omitted 
it  to  avoid  those  embarrassments :  {McCulloch  v.  The  State  of  Maryland 
et  al.y  4  Wheat.  17  U.  S.  406.) 

The  breadth  of  this  clause  may  be  understood  from  the 
sentiments  of  Justice  Baldwin,  in  his  concurring  opinion  in 
the  Miln  case,  infra. 

In  the  Declaration  of  Rights  in  1774,  Congress  expressly  admitted  the 
authority  of  such  acts  of  Parliament  "  as  were  bona  fide  restrained  to  the 
regulation  of  external  commerce,  for  the  purpose  of  securing  the  com- 
mercial advantages  of  tlie  whole  empire  to  the  mother  country,  and  the 
commercial  benefits  of  its  respective  members ;  excluding  every  idea  of 
taxation,  internal  or  external,  for  raising  a  revenue  on  tlie  subject  in 
America,  without  their  consent.'*  But  in  admitting  this  right,  they  as- 
serted the  free  and  exclusive  power  of  *' legislation  in  their  several  pro- 
vincial legislatures,  in  all  cases  of  taxation  and  internal  polity,  subject 
only  to  the  negative  of  their  sovereign,  as  has  been  heretofore  used  and 
accustomed.**  Taxation  was  not  the  only  fear  of  the  colonies,  as  an  in- 
cident or  means  of  regulating  external  commerce  ;  it  was  tlie  practical 
consequences  of  making  it  a  pretext  of  assuming  the  power  of  interfering 
with  their  "internal  policy,'*  changing  their  ** internal  police,"  **the 
regulation  thereof,'*  **  of  intermeddling  with  our  provisions  for  tlie  sup- 
port of  civil  government,  or  the  administration  of  justice.'*  The  States 
were  equally  afraid  of  intrusting  their  dclc;^te3  in  Congress  with  any 
powers  which  should  be  so  extended  by  implication,  or  construction,  of 
which  the  instructions  of  Rhode  Island,  in  May,  1776,  are  a  specimen: 
**  Taking  tlie  greatest  care  to  secure  to  this  Colony,  in  the  strongest  and 
most  perfect  manner,  its  present  form  and  all  powers  of  government,  so  far 
as  it  relates  to  its  internal  police,  and  conduct  of  our  own  officers,  civil  and 
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religious.'*  In  consenting  to  a  declaration  of  independence,  the  Conven- 
tion of  Pennsylvania  added  this  proviso,  that  **  the  forming  the  govern- 
ment, and  regulating  the  internal  police  of  the  colony,  be  always  reserved 
to  the  people  of  the  colony  :  *'    (Bald.  Views,  182.) 

Police  Power. 

The  question  of  the  police  power  of  the  States  cannot  be 
fully  entered  into  here  for  want  of  space,  but  it  is  necessary  to 
observe  what  is  meant  by  this  phrase.  To  a  mind  constituted 
like  that  of  Chief  Justice  Taney,  the  police  power  is  nothing 
more  or  less  than  the  sovereign  power  ;  (License  Cases ^  5  How. 
46  U.  S.  583.)  This  seems  to  have  been  the  opinion  of  Jus- 
tice Matthews  in  Bowman  v.  Chicago  &  N,  IV,  R.  Co,  125  U. 
S.  497,  498,  when  he  held  the  Iowa  Statute  to  be  void  be- 
cause not  an  exercise  of  jurisdiction  over  persons  and  property 
within  the  State,  but  without;  if  the  railroad  company 
and  liquors  offered  for  transportation  had  been  wholly  within 
the  State,  then  they  would  have  been  the  subject  not  merely  of 
laws  for  the  benefit  of  health  and  morals,  but  also  of  certain 
arbitrary  policies  looking  to  local  benefit  alone;  to  all  of 
these,  the  police  power  would  extend.  Chief  Justice  Fuller 
quoted  these  sentiments  with  approval  in  the  opinion  of  the 
Court  in  the  Original  Package  Case,  thereby  confirming  a 
political  terminology  already  introduced ;  whereby  sovereignty 
is  an  attribute  of  the  nation,  while  the  police  power  expresses 
all  the  authority  reserved  by  the  Tenth  Amendment  of  the 
Constitution  to  the  States  respectively  as  distinguished  from 
the  people. 

Chief  Justice  Waite,  in  Munn  v.  Illinois  (1877),  94  U.  S. 
113,  125,  applied  this  broad  definition  to  the  State  regulation 
of  grain  elevator  charges,  which  was  sustained  as  an  exercise 
of  constitutional  authority  over  the  conduct  of  one  citizen 
towards  another,  in  the  use  of  private  property,  for  the  public 
good.  And,  in  Stone  v.  Mississippi,  (1879)  1 1  Otto  (loi  U.  S.) 
814,  the  Chief  Justice  affirmed  the  application  of  this  power 
to  the  suppression  of  a  lottery  claiming  protection  for  its 
charter  as  a  contract:  the  protection  was  denied,  by  confin- 
ing it  to  property,  as  distinguished  from  governmental  rights, 
and  the  explanation  given,  that — 
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Many  attempts  have  been  made  in  this  Court  and  elsewhere,  to  define 
the  police  power,  but  never  with  entire  success.  *  *  *  *  But  the  power 
of  governing  is  a  trust,  committed  by  the  people  to  the  government,  no 
part  of  which  can  be  granted  away.  The  people,  in  their  sovereign  ca- 
pacity, have  established  their  agencies  for  the  preservation  of  the  public 
health  and  the  public  morals,  and  the  protection  of  public  and  private 
rights.  These  several  agencies  can  govern  according  to  their  discretion, 
if  within  the  scope  of  their  general  authority,  while  in  power  ;  but  they 
cannot  give  away  nor  sell  the  discretion  of  those  that  are  to  come  after 
them,  in  respect  to  matters  the  government  of  which,  from  the  very  na- 
ture of  things,  must  **  vary  with  varying  circumstances  :**  (ii  Otto,  loi 
U.S.,  818,820.) 

Justice  Harlan,  in  the  Oleomargarine  case  ofPozvel/v,  Penn- 
sylvania {iHj),  127  U.  S.  678,  685,  sustained  the  State  law, 
forbidding  the  manu£icture  of  oleomargarine,  on  the  ground 
that  the  legislative  power  to  promote  the  general  welfere  was 
very  great  and  the  legislative  discretion  in  the  execution  of 
that  power  was  very  large :  and  this,  notwithstanding  the  dis- 
senting opinion  by  Justice  Field,  pointed  out  that  this  par- 
ticular law  was  really  founded  upon  the  competency  of  the 
legislature  to  prescribe  what  articles  of  food,  out  of  many 
equally  healthy,  might  not  be  sold :  (Id.  689-90.)  This  Oleo- 
margarine case  expressly  followed  Muglerw,  Kansas  (1887),  12  j 
U.  S.  623,  which  in  turn  followed  Barbier  v.  Connelly,  of  which 
the  important  sentence  is  quoted,  at  the  bottom  of  this  page. 

Justice  Gray,  in  Wurts  v.  Hoagland  (1884),  114  U.  S.  606^ 
thus  sustained  a  drainage  law,  as  a  constitutional  exercise  of 
legislative  power,  without  reference  to  the  right  of  Eminent 
Domain  or  the  power  of  suppressing  a  nuisance. 

Justice  Field,  notwithstanding  his  views  in  the  Oleomar- 
garine and  other  cases  (infra  page  413),  recognized  this  view 
in  the  San  Francisco  laundry  case,  when  considering  the  effect 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  upon  a  local  ordinance — 

But  neither  the  Amendment,  broad  and  comprehensive  as  it  is,  nor  any- 
other  amendment,  was  designed  to  interfere  with  the  power  of  the  State, 
sometimes  termed  its  "police  power,'*  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education  and  good  order  of  the  people, 
and  to  legislate  so  as  to  increase  the  industries  of  the  State,  develope  its 
resources  and  add  to  its  wealth  and  prosperity  :  Barbier  v.  Connolly  (i884)» 
113  U.  S.  27,  31. 
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In  the  language  of  Justice  Harlan,  (TV.  0,  G.  L,  Co.  v.  La. 
Z.  &  H.R&  M,  Co.  (1885),  1 15  U.  S.  250,  661),  this  defines 
the  police  power,  in  the  broadest  sense,  to  include  all  legisla- 
tion and  almost  every  function  of  civil  government. 

Sic  utere  tuo  ut  alienum  non  laedas. 

Those  who  regard  the  police  power  as  something  not 
touched  by  the  Constitution,  distinguish  between  the  ordinary 
powers  of  government  and  those  especially  relating  to  good 
morals  and  the  public  health.  This  distinction  is  largely  used 
in  most  of  the  opinions  in  the  License  C^w^5,especially  in  those 
portions  of  these  opinions  which  are  quoted  by  Justice  Gray 
in  his  dissenting  opinion  in  the  Original  Package  Case  {infra). 
How  for  there  can  be  an  agreement  in  holding  this  view  of  the 
police  powers  of  the  States,  may  appear  by  a  quotation  from 
the  opinion  of  Justice  Field,  concurring  with  the  majority  of 
the  Court  in  the  Bowman  case  {infrdy— 

The  reserved  power  of  the  States,  in  the  regulation  of  their  internal  af- 
feirs,  mnst  be  exercised  consistently  with  the  exercise  of  the  powers  dele- 
cted to  the  United  States.  If  there  be  a  conflict,  the  powers  delegated 
most  prevail,  being  so  much  authority  taken  h-om  the  States  by  the  ex- 
press sanction  of  their  people;  for  the  Constitution  itself  declares  that 
laws  made  in  pursuance  of  it,  shall  be  the  supreme  law  of  the  land.  But 
those  powers  which  authorize  legislation  touching  the  health,  morals, 
^ood  order  and  peace  of  their  people,  were  not  delegated,  and  are  so  es- 
:8ential  to  the  existence  and  prosperity  of  the  States,  that  it  is  not  to  be 
presumed  that  they  will  be  encroached  upon  so  as  to  impair  their  reasona- 
ble exercise :    (125  U.  S.  503) 

The  language  of  the  same  Justice,  in  his  dissenting  opinion 
in  Munn  v.  Illinois,  will  make  the  meaning  of  the  last  sentence 
more  distinct.  There,  he  was  speaking  of  the  Fourteenth 
Amendment  and  usual  State  constitutional  guarantees,  that 
no  person  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law,  and  he  distinguished  the  methods  of  exercising 
the  power  of  the  State  over  private  property  into  three  classes, 
the  last  being  what  is  usually  known  as  the  police  power — 

The  State  may  take  his  property  for  public  uses,  upon  just  compensa- 
tion being  made  therefor. 

It  may  take  a  portion  of  his  property  by  way  of  taxation  for  the  support 
of  the  government. 
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It  may  control  the  use  and  possession  of  his  property  so  far  as  may  be 
necessary  for  the  protection  of  the  rights  of  others,  and  to  secure  to  them 
the  equal  use  and  enjoyment  of  their  property.  The  doctrine  that  eacli 
one  must  so  use  his  own  as  to  not  injure  his  neighbor — Sic  uUre  tuj  uC 
alienum  non  laedas — is  the  rule  by  which  every  member  of  society  must 
possess  and  enjoy  his  property :  and  all  legislation  essential  to  secure 
this  common  and  equal  enjoyment  is  a  legitimate  exercise  of  State 
authority.  Except  in  cases  where  property  may  be  destroyed  to  arrest  a 
conflagration  or  the  ravages  of  pestilence,  or  be  taken  under  the  pressure 
of  immediate  and  overwhelming  necessity  to  prevent  a  public  calamity  > 
the  power  of  the  State  over  the  property  of  the  citizen  does  not  extend 
beyond  such  limits :  (94  U.  S.  145.) 

Naturally,  Justice  Field  also  dissented  in  the  Oleomargarine 
Butter  case  (Powell  v.  Pennsylvania,  1887,  127  U.  S.  (^7^)-, 
and  while  concurring  with  the  majority  of  the  Court  in  Bow- 
manv.  Chicago  &  N.W,  RR.  Cb.  (1887),  125  U.  S.  465,  501. 
took  care  to  add  that  the  police  powers  could  not  be  used  to 
define  an  article  of  commerce. 

This  definition  of  the  police  power  is  agreement  with  the 
sentiments  of  Justice  Woodbury,  in  the  License  Cases  (1847), 

5  How.  (46  U.  S.)  627;  Justice  Grier,  Id,  631  ;  Justice  Mc- 
Lean, in  the  Passenger  Cases  (1849),  7  How.  (48  U.  S.)  283,  398^ 
400 ;  Justice  Strong,  in  Hannibal  &  Si,  /,  RR,  Co.  v.  Huscn 
(1877)  95  U.  S.  465,  471 ;  Justice  Miller,  in  The  Slaughter 
House  Cases  (1873),  16  Wall.  (83  U.  S.)  36,  ^A  Morgan's  RR, 

6  S,  Co.  V.  La.  (1886),  1 18  U.  S.  455  ,  464 ;  and  many  other 
Judges  in  cases  where  there  is  no  interstate  commerce  ques- 
tion involved. 

The  distinction  between  the  two  views  of  the  police  power 
is  important  in  all  cases  where  the  right  of  Congress  to  regu- 
late commercial  intercourse,  comes  into  collision  with  an  as* 
sertion  of  State  authority  excused  by  being  an  exercise  of  the 
police  power.  Not  that  there  can  be  any  doubt  of  the  suprem- 
acy of  the  Constitution  and  the  constitutional  laws  of  the 
United  States  :  in/ra,  page  425.  But  there  is  a  professional 
and  consequently  a  lay  discontent  with  opinions  sustaining  the 
Commerce  powers  of  the  Union,  when  they  are  examined  by 
the  solitary  touchstone  of  these  police  powers  of  the  States. 

This  is  probably  due  to  the  superficial  thought  that  these 
powers  are  not  among  those  delegated  to  the  United  States. 
From  the  position  of  Taney  and  Watte  and  Fuller,  there  is 
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no  weakening  of  State  sovereignty,  as  commonly  understood 
by  any  decision  favorable  to  commerce  among  the  States  : 
the  National  power  was  granted  in  1789,  though  possibly  not 
used  until  1890,  and  the  rules  of  sixty  years  ago  are  now  en- 
forced in  much  the  same  way  they  were  when  originally  ap- 
plied. 

The  General  Welfare  incltides  an  intercourse  of  both  persons 
and  property. 

The  Articles  of  Confederation  further  provided,  that — 

ArTici^E  IV.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  tliis  Union, 
the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds  and  fugi- 
tives from  justice  excepted,  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  free  citizens  in  the  several  States  ;  and  the  people  of  each  State 
shall  have  free  ingress  and  regress  to  and  from  any  other  State,  and  shall 
enjoy  therein  all  the  privileges  of  trade  and  commerce,  subject  to  the  same 
duties,  impositions  and  restrictions  as  the  inhabitants  thereof  respectively, 
provided  that  such  restrictions  shall  not  extend  so  far  as  to  prevent  the  re- 
moval of  property  imported  into  any  State,  to  any  other  State  of  which 
the  owner  is  an  inhabitant ;  provided  also  that  no  impostion,  duties  or 
restriction  shall  be  laid  by  any  State,  on  the  property  of  the  United  States, 
or  either  of  them. 

This  clause,  in  a  much  abbreviated  form,  is  now  the  First 
Clause  of  the  Second  Section  of  the  Fourth  Article  of  the 
Constitution  {infra) ;  and,  in  the  latter  form,  is  alluded  to  in 
Gibbons  v.  Ogden  {infra)  as  the  equal  rights  clause.  The 
connection  of  this  clause  with  interstate  commerce  arises  from 
its  object,  here  avowed  to  be  for  the  security  and  perpetuity, 
not  of  mutual  friendship  alone,  but  of  that  interested  kind 
which  arises  from  intercourse.  This  last  word  was  much  dis- 
cussed until  the  decision  in  the  Passenger  Cases  {infra)  fixed 
its  definition.  At  that  point  in  this  article,  the  definition  will 
be  examined. 

Tlie  power  to  regulate  foreign  commerce  by  treaty  ^  always  be- 
longed to  the  general  government. 

The  Articles  of  Confederation  further  provide,  that — 

ArTICI^E  IX.  The  United  States  in  Congress  assembled,  shall  have  the 
sole  and  exclusive  right  and  power  of  *  *  *  *  *  entering  into  treaties  an^l 
alliances,  provided  that  no  treaty  of  commerce  shall  be  made  whereby  la^ 
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legislative  power  of  the  respective  States  shall  be  restrained  fix>m  imposing 
such  imposts  and  duties  on  foreigners,  as  their  own  people  are  subjected 
to,  or  from  prohibiting  the  exportation  or  importation  of  any  species  of 
goods  or  commodities  whatsoever  *  *  *  *. 

This  clause  was  commented  upon  by  Chief  Justice  Mar- 
shall, in  Brawn  v.  Maryland,  at  the  very  inception  of  that 
part  of  his  opinion  where  he  discussed  the  conflict  between  a 
tax  upon  an  importer  and  the  Commerce  clause  of  the  Consti- 
tution (Art.  I.  Sec.  8). 

The  oppressed  and  degraded  state  of  commerce  previous  to  the  adoption 
of  the  Constitution  can  scarcely  be  forgotten.  It  was  regulated  by  foreign 
nations  with  a  single  view  to  their  own  interests ;  and  our  disunited  efforts 
to  counteract  their  restrictions  were  rendered  impotent  by  want  of  com- 
bination. Congress,  indeed,  possessed  the  power  of  making  treaties  ;  but 
the  inability  of  the  Federal  government  to  enforce  them,  had  become  so 
apparent  as  to  render  that  power  in  a  great  degree  useless.  Those  who 
felt  the  injury  arising  from  this  state  of  things,  and  those  who  were  capa- 
ble of  estimating  the  influence  of  commerce  on  the  prosperity  of  nations, 
perceived  the  necessity  of  giving  the  control  over  this  important  sutject 
to  a  single  government.  It  may  be  doubted  whether  any  of  the  evils  pro- 
ceeding from  the  feebleness  of  the  Federal  government  contributed  more 
to  that  great  revolution  which  introduced  the  present  system,  than  the 
deep  and  general  conviction  that  commerce  ought  to  be  regulated  by  Con- 
gress. It  is  not,  therefore,  a  matter  of  surprise  that  the  grant  should  be 
as  extensive  as  the  mischief,  and  should  comprehend  all  foreign  com- 
merce and  all  commerce  among  the  States.  To  construe  the  power  so  as 
to  impair  its  efficacy,  would  tend  to  defeat  an  object  in  the  attainment  of 
which  the  American  public  took,  and  justly  took,  that  strong  interest 
which  arose  from  a  full  conviction  of  its  necessity:  (12  Wheat.  25  U  S. 
445-6.) 

A  legal  definition  of  "  Commerce  "  was  soon  called  for  in 
the  case  of  Gibbons  v.  Ogden  {tnfrd) ;  to  that  place  the  con- 
sideration of  this  word,  in  its  constitutional  sense,  may  be  de- 
ferred. 

The  effect  of  a  treaty  upon  foreign  commerce,  was  much 
discussed  in  the  Passenger  Cases  (1849),  7  Howard  (48  U.  S.) 
283,  but  no  decision  reached  as  the  laws  of  Massachusetts  and 
New  York  were  declared  to  be  in  conflict  with  the  commerce 
clauses  of  the  Constitution,  aside  from  any  national  law  or 
treaty.  The  supremacy  of  a  treaty  is  secured  by  the  Sixth 
Article  of  the  Constitution,  but  the  language  of  the  Constitu- 
tion implies  that  the  validity  of  a  treaty  is  bounded  only  by 
the  "  authority  of  the  United  States,"  and  so  extensive  a  sub- 
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ject  must  be  omitted  here,  for    future  consideration.     (See  I 
Story,  Const.  §  184 1,  and  notes  by  Cooley.) 

II. 

The  construction  of  the  Constitution  should  be  influenced y  in 
cases  of  doubt,  by  the  objects  sought  in  the  adoption  of  the  instru- 
tnenty  and  its  declaration  of  supremacy  within  its  own  sphere. 

As  soon  as  drafted,  and  ever  since,  there  has  been  a  dispute 
over  the  method  of  interpreting  the  language  of  the  Constitu- 
tion. Some  consideration  must  necessarily  be  given  to  this 
fundamental  principle,  and  there  is  here  gathered  a  statement 
of  the  views  expressed  or  quoted  by  the  jurists  of  the  country 
with  the  Commerce  Clause  of  the  Constitution  especially  be- 
fore them. 

State  Taxation  of  Commerce, 

Commenting  upon  the  power  of  taxation  given  by  the  Con- 
stitution, Hamilton  argued — 

An  entire  consolidation  of  the  States  into  one  complete  National  sover- 
•cignty  wonld  imply  an  entire  subordination  of  the  parts  ;  and  whatever 
powers  might  remain  in  them,  would  be  altogether  dependent  on  the 
general  will.  But  as  the  plan  of  the  Convention  aims  only  at  a  partial 
union  or  consolidation,  the  State  governments  would  clearly  retain  all  the 
rights  of  sovereignty  which  they  before  had,  and  which  were  not,  by  that 
act,  exclusively  delegated  to  the  United  States.  This  exclusive  delegation, 
or  rather  this  alienation  of  State  sovereignty,  would  only  exist  in  three 
cases :  where  the  Constitution  in  express  terms  granted  an  exclusive 
authority  to  the  Union ;  where  it  granted  in  one  instance  an  authority  to 
the  Union,  and  in  another  prohibited  the  States  from  exercising  the  like 
authority;  and  where  it  granted  an  authority  to  the  Union,  to 
which  a  similar  authority  in  the  States  would  be  absolutely  and  totally 
<x>ntradictory  and  repugnant.  I  use  these  terms  to  distinguish  this  last 
case  from  another  which  might  appear  to  resemble  it,  but  which  would, 
in  fact,  be  essentially  different :  I  mean  where  the  exercise  of  a  concur- 
rent jurisdiction  might  be  productive  of  occasional  interferences  in  the 
policy  of  any  branch  of  administration,  but  would  not  imply  any  direct 
contradiction  or  repugnancy  in  point  of  constitutional  authority  :  The 
Federalist,  No.  32  (No.  31  of  Dawson's  ed.). 

In  connection  with  these  palliating  sentences  of  Hamilton, 
it  is  to  be  observed  that  the  result  of  the  principles  of  Mc- 
Cullough  V.  The  State  of  Maryland  ( 1 8 1 9),  4  Wheat.  ( 1 7  U.  S.) 
Vol.  XXXVIII.-27. 
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316,  affirmed  and  applied  to  importations  from  both  ioreign 
and  sister  States  in  Brown  v.  The  State  of  Maryland  {tnfra)^ 
subordinates  the  power  of  every  State  in  respect  to  taxation, 
to  the  Constitution  of  the  Union  and  the  construction  put 
upon  it  by  the  National  Supreme  Court.  Similarly,  there  re- 
sult from  the  principles  of  Gibbons  v.  Ogden  {infra),  affirmed 
and  applied  in  the  Passenger  Cases  {infra),  the  same  subordi- 
nation of  the  State  taxing  power,  in  respect  to  persons  and 
the  instruments  of  commerce.  All  of  these  principles  are 
more  fully  considered  a  few  pages  later,  under  the  appropriate 
sections  of  the  Constitution. 

A  Strict  Construction  improper. 

When  Chief  Justice  Marshall  came  to  read  the  opinion  in 
Gibbons  v.  Ogden,  infra,  he  found  it  worth  while  to  begin  with 
this  preliminary  remark,  in  relation  to  the  Constitution, — 

The  instrument  contains  an  enumeration  of  powers  expressly  gmn ted  by 
the  people  to  their  government.  It  has  been  said  that  these  powers  ought 
to  be  construed  strictly.  But  why  ought  they  to  be  so  construed  ?  Is. 
there  one  sentence  in  the  Constitution  which  gives  countenance  to  this 
rule  ?  In  tlie  last  of  the  enumerated  powers,  that  which  grants,  expressly* 
the  means  of  carry ing  all  others  into  execution.  Congress  is  authorized 
**To  make  all  laws  which  shall  be  necessary  and  proper'*  for  the  purpose. 
But  this  limitation  on  the  means  which  may  be  used,  is  not  extended  to 
the  powers  which  are  conferred  ;  nor  is  there  one  sentence  in  the  Consti- 
tution, which  has  been  pointed  out  by  the  gentlemen  of  the  bar,  or  which 
we  have  been  able  to  discern,  that  prescribes  this  rule.  We  do  not,  there- 
fore, think  ourselves  justified  in  adopting  it.  *  *  *  If,  from  the  imperfec- 
tion of  human  language,  there  should  be  serious  doubts  respecting  the 
extent  of  any  given  power,  it  is  a  well  settled  rule,  that  the  objects  for 
which  it  was  given,  especially  when  those  objects  are  expressed  in  the 
instrument  itself,  should  have  great  influence  in  the  construction:  (9 
Wheat.  22  U.  S.  188.) 

Three  years  later,  when  the  Chief  Justice  came  to  decide 
Brown  v.  Maryland,  he  made  another  preliminary  remark 
worthy  of  attention — 

In  performing  the  delicate  and  important  duty  of  construing  clauses 
in  the  Constitution  of  our  country,  which  involve  conflicting  powers  of  the 
government  of  the  Union,  and  of  the  respective  States,  it  is  proper  to  take 
a  view  of  the  literal  meaning  of  the  words  to  be  expounded,  of  their  con- 
nection with  other  words,  and  of  the  general  objects  to  be  accomplished 
by  the  prohibitory  clause,  or  by  the  grant  of  power  :  (12  Wheat.  25  U.  S» 
437-) 
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Previously  when  writing  the  opinion  in  McCullough  v.  Mary- 
land, in  1 8 19,  the  question  of  an  implied  power  came  under 
discussion,  as  there  was  no  direct  grant  of  power  to  Congress 
to  incorporate  a  bank ;  the  power  was  sustained  and  the  rule 
thus  declared : — 

We  admit,  as  all  must  admit,  that  the  powers  of  the  government  are 
limited,  and  that  its  limits  are  not  to  be  transcended.  But  we  think  the 
sound  construction  of  the  Constitution  must  allow  to  the  National  legisla- 
ture that  discretion,  with  respect  to  the  means  by  which  the  powers  it 
confers  are  to  be  carried  into  execution,  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it,  in  the  manner  most  beneficial  to  the 
people.  Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Con- 
stitution, and  all  means  which  are  appropriate,  which  are  plainly  adapted 
to  the  end,  which  are  not  prohibited,  but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional :  {McCulloch  v.  The  State  of  Mary- 
land et  al.,  4  Wheat.  17  U.  S.  421.) 

Justice  Johnson,  in  his  concurring  opinion  in  Gibbonj  v. 
Ogden,  gave  another  objection  to  the  too  prevalent  strict  con- 
struction rule — 

In  attempts  to  construe  the  Constitution,  I  have  never  found  muck 
benefit  resulting  ftom  the  inquiry,  whether  the  whole,  or  any  part  of  it,  is 
to  be  construed  strictly,  or  literally.  The  simple,  classical,  precise,  yet 
comprehensive  language  in  which  it  is  couched,  leaves,  at  most,  but  very 
little  latitude  for  construction  ;  and  when  its  intent  and  meaning  is  dis- 
covered, nothing  remains  but  to  execute  the  will  of  those  who  made  it,  in 
the  best  manner  to  effect  the  purposes  intended.  The  great  and  para- 
mount purpose,  was  to  unite  this  mass  of  wealth  and  power,  for  the  pro- 
tection of  the  humblest  individual ;  his  rights,  civil  and  political,  his  in- 
terests and  prosperity,  are  the  sole  end ;  the  rest  are  nothing  but 
means.  But  the  principal  of  those  ;}ieans,  one  so  essential  as 
to  approach  nearer  the  characteristics  of  an  end,  was  the  inde- 
pendence and  harmony  of  the  States,  that  they  may  the  better 
subserve  the  purposes  of  cherishing  and  protecting  the  respective  families 
of  this  great  republic  :     (9  Wheat.  22  U.  S.  223.) 

Fourteen  years  later,  Justice  Baldwin  was  called  upon  to 
decide  the  question  of  an  implication  from  the  constitutional 
power  of  the  Supreme  Court  over  controversies  between  two 
or  more  States.  Justice  Baldwin's  views  were  quite  diverse 
from  those  of  Marshall,  (see  under  the  Miln  Case,  infrd)^ 
and  yet  he  too  admitted  the  necessity  of  recognizing  implied 
powers : — 

That  some  degree  of  implication  must  be  given  to  words,  is  a  proposi- 
tion of  universal  adoption  :  implication  is  but  another  term  for  meaning 
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and  intention  apparent  in  the  writing,  on  judicial  inspection ;  **  the  evi- 
dent consequence'*  (i  Bl.  Com.  250),  **  or  some  necessary  consequence 
resulting  from  the  law,"  (Ld.  Chan,  in  Bp.  Sodor  v,  Derby^  (i75i»)  2  Ves. 
Sen.  357),  or  the  words  of  an  instrument,  in  the  construction  of  which  the 
words,  the  subject,  the  context,  the  intention  of  the  person  using  them,  are 
all  to  be  taken  into  view.  ( Marsh ai«i«,  C.  J.,  McCulloch  v.  Maryland^ 
(1819),  4  Wheat  17  U.  S.  415;  Bai^dwin,  J.,6^.  S.  v.  Arredondoei,  a/., (1832), 
6  Peters,  31  U.  S.  739,  741.)  Such  is  the  sense  in  which  the  common  ex- 
pression is  used  in  the  books,  **  express  words  or  necessary  implication,*' 
^uch  as  arise  on  the  words  taken  in  connection  with  other  sources  of  con- 
struction ;  but  not  by  conjecture,  supposition,  or  mere  reasoning  on  the 
meaning  or  intention  of  the  writing  ♦  ♦  ♦  ♦  In  the  construction  of  the 
Constitution,  we  must  look  to  the  history  of  the  times,  and  examine  the 
state  of  things  existing  when  it  was  framed  and  adopted  (Marshai,l>  C. 
J.,  in  Ogdtn  v.  Saunders ^  (1827),  12  Wheat.  25  U.  S.  354 ;  Cohens  v.  Vir- 
ginitty  (1821),  6  Wheat.  19  U.  S.  416;  Craig  ei.  al,  v.  Missouri^  (1830,)  4 
Peters,  29  U.  S.  431,  432),  to  ascertain  the  old  law,  the  mischief  and  the 
remedy :  {Rhode  Island  v.  Mass.,  (1838),  12  Peters,  37  U.  S.  723.) 

III. 

The  regulation  of  foreign  and  interstate  commerce  is  exc/u- 
sively  vested  in  Congress,  and  the  States  may  not  legislate  upon 
any  subject  entering  into  such  commerce,  unless  the  regulation  is 
of  a  particular  subject  which  does  not  require  a  general  or  uni- 
form system  and  Congress  has  not  directed  otherwise. 

The  Constitution  provides,  in  Article  One — 

Section  8.  The  Congress  shall  have  power  ♦  *  ♦  *  *  *  To  regulate 
Commerce  with  foreign  nations,  and  among  the  several  States,  and  with 
the  Indian  Tribes  ;****** 

This  section  is  devoted  exclusively  to  defining  the  powers 
conferred  upon  Congress :  Miller,  J.,  Morgan's  RR,  &  S.  Co. 
V.  La.  ( 1 886),  1 1 8  U.  S.  445 ,  467.  Its  meaning  is  not  expressed 
in  obscure  language,  and  the  words  being  selected  with  no 
intention  to  conceal  power,  must  be  understood  in  their  natural 
sense:  Marshall,  C.  J.,  Gibbons  v.  Ogden  (1824),  9  Wheat, 
(22  U.  S.)  188  ;  Lamar,  J.,  Kidds.  Pearson  (1888),  128  U.  S. 
I,  20. 

The  word  "  Regulate*'  was  made  the  ground  of  an  argument 
in  the  case  of  Giibonsw.  Ogden,  where  it  was  said  that  the  right 
to  pass  from  State  to  State  was  not  conferred  by  the  Constitution, 
but  by  a  higher  law  which  every  civilized  man  acknowledges. 
From  this,  the  inference  was  drawn  that  the  Congress  might 
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regulate  the  right  but  that  the  State  might  annihilate  it  The 
Court  assented  to  the  former  proposition,but  denied  the  conclus- 
ion drawn  as  contrary  to  the  more  obvious  conclusion  that  the 
power  to  exercise  the  license  conferred  by  the  regulation,  must 
imply  the  continuance  of  the  right  which  has  been  regulated 
by  the  license :  (9  Wheat.  22  U.  S.  21 1,  212.) 

It  will  be  observed  that  this  early  application  of  the  hereti- 
cal doctrine  of  nullification  was  made  in  a  case  arising  in  the 
State  of  New  York  and  by  an  advocate  for  a  monopoly. 

It  was  repeated  in  the  License  Case  of  Pierce  et  al,  v.  Netv 
Hampshire  (1847),  5  How.  (46  U.  S.)  504,  600,  where  the  State 
Court  appeared  to  Justice  Catron  to  have  assumed  that  the 
State  had  the  power  to  declare  any  article  of  commerce  to  be 
deleterious  to  good  morals  and  the  public  health,  and  conse- 
quently  removed  from  that  lawful  commerce  which  Congress 
could  regulate.  Of  course,  this  could  hot  be,  and  yet  the 
reasonable  solution  of  the  difficulty  appeared  alike  to  Justice 
Catron  {ubi  supra)  and  Justice  Gray  dissenting  (in  the  Original 
Package  Case),  to  be  the  construction  of  Kent,  that  the 
State  might  legislate  until  Congress  interfered.  Such  solution 
preserves  the  power  of  local  self-government,  dear  alike  to  the 
believer  in  the  doctrine  of  States*  Rights  and  of  a  strong  Na- 
tional government  'This  solution  did  not  become  the  law,  as 
the  State  of  New  York  first,  and  afterwards  Massachusetts,, 
compelled  the  Court,  in  the  Passenger  Cases,  1849  0V^^)»  Co- 
adopt a  construction  which  would  preserve  the  constitutional 
power  of  Congress  and  yet  leave  the  subjects  of  pilotage, 
quarantine,  and  the  like,  under  the  control  of  the  various 
States.  Congress  did  not  act,  perhaps  from  the  curious  ob- 
jections  of  the  slaveholders  to  a  construction  of  the  word  Com- 
merce which  would  include  Negroes,  and  some  of  the  States 
showed  the  strongest  disposition  to  place  destructive  restraints 
upon  commerce.  The  principles  of  Marshall  were  therefore 
fully  carried  out  by  his  successors  of  quite  different  political 
principles,  and  in  such  a  line  of  cases  as  to  fix  the  interpreta- 
tion of  the  commerce  clause  of  the  Constitution  in  the  manner 
expressed  at  the  head  of  this  section. 

Upon  the  general  subject  of  the  extent  of  this  constitutional 
power.  Justice  Johnson,  in  his  concurring  opinion  in  Gibbons  v. 
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Ogden,  alluded  to  the  well  known  condition  of  commercial 
affairs  prior  to  the  adoption  of  the  Constitution,  and  concluded 
that  the  grant  was  of  the  supreme  and  exclusive  power  of 
each  State,  without  regard  to  mere  verbal  criticism.  In 
his  own  language, — 

The  history  of  the  times  will,  therefore,  sustain  the  opinion  that  the 
grant  of  power  over  commerce,  if  intended  to  be  commensurate  with  the 
evils  existing,  and  the  purpose  of  remedying  those  evils,  could  be  only 
commensurate  with  the  power  of  the  States  over  the  subject.  And  this 
opinion  is  supported  by  a  very  remarkable  evidence  of  the  general  under- 
standing of  the  whole  American  people,  when  the  grant  was  made  *  ♦  * 
*  *  *  ♦  By  common  consent,  those  [State]  laws  dropped  lifeless  from  their 
statute  books,  for  want  of  the  sustaining  power,  that  had  been  relinquished 
to  Congress :    (9  Wheat.  22  U.  S.  225-6.) 

This  construction  of  the  word  "  Regulate  *'  was  approved 
by  Justice  Baldwin  in  his  concurring  opinion  in  The  Cherokee 
Nation  v.  Georgia  (183 1),  5  Peters  (30  U.  S.)  44 ;  and  was  the 
basis  of  Chief  Justice  Fuller's  opinion  in  the  Original  Pack- 
age Case,  infra.  It  is  open,  of  course,  to  the  uncertainty  admit- 
ted by  Justice  McLean — 

No  one  has  yet  drawn  the  line  clearly,  because,  perhaps,  no  one  can 
draw  it,  between  the  commercial  power  of  the  Union  and  the  municipal 
power  of  a  State.  Numerous  cases  have  arisen,  involving  these  powers, 
which  have  been  decided,  but  a  rule  has  necessarily  been  observed  as  appli- 
cable to  the  circumstances  of  each  case  and  so  must  every  case  be  adjud- 
ged: {Passenger  Cases,  1849,  7  How.  48  U.  S.  402.) 

The  same  feeling  of  .uncertainty  was  expressed  by  Chief 
Justice  Waite  {supra,  pages  41 1-2)  as  late  as  1879,  and  now 
in  the  Original  Package  Case,  the  present  Chief  Justice  admits 
that  in  the  absence  of  congressional  regulation,  the  line  bound- 
ing the  power  of  a  State  over  merchandise  and  persons  from 
another  State  or  a  foreign  country,  must  be  laboriously  traced 
from  point  to  point  as  cases  are  determined  by  the  Supreme 
Court  of  the  United  States.  Such  is  the  course  pursued  in  this 
article,  and  the  resulting  information  is  summed  up  at  its 
close,  just  before  the  Original  Package  Case  is  printed. 

There  is  no  restraint  upon  Congress  in  choosing  the  means  of 
reguic:  Hng foreign  arid  interstate  commerce. 

Congress  has  a  general  power,  which  has  been  the  subject 
of  much  controversy : — 
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To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  Con- 
stitution in  the  Government  of  the  United  States,  or  in  any  Department 
or  Officer  thereof:    (Art.  i,  J  8,  last  clause.) 

When  Chief  Justice  Marshall  was  discussing  the  argu- 
ments advanced  against  the  powers  of  the  Bank  of  the  United 
States,  he  met  that  most  relied  upon,  by  a  consideration  of  the 
word  "  necessary"  in  this  and  in  the  Tenth  Section  of  the  First 
Article  of  the  Constitution: — 

Almost  all  compositions  contain  words,  which,  taken  in  their  rigorous 
sense,  would  convey  a  meaning  different  from  that  which  is  obviously  in- 
tended. It  is  essential  to  just  construction,  that  many  words  which  im- 
port something  excessive  should  be  understood  in  a  more  mitigated  sense 
— in  that  sense  which  common  usage  justifies.  The  word  **  necessary'*  is 
of  this  description.  It  has  not  a  fixed  character,  peculiar  to  itself.  It  ad- 
mits of  aU  degrees  of  comparison,  and  is  often  connected  with  other  words, 
which  increase  or  diminish  the  impression  the  mind  receives, the  urgency 
it  imports.  A  thing  may  be  necessary,  very  necessary,  absolutely  or 
indispensably  necessary.  To  no  miud  would  the  same  idea  be  conveyed 
by  these  several  phrases.  This  comment  on  the  word  is  well  illustrated  by 
the  passage  cited  at  the  bar,  from  the  loth  section  of  the  ist  article  of  the 
Constitution.  It  is,  we  think,  impossible  to  compare  the  sentence  which 
prohibits  a  State  fi-om  laying  "imposts  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  executing  its  inspection  laws," 
with  that  which  authorizes  Congress  'Ho  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution**  the  powers  of  the  gen- 
eral government  without  feeling  a  conviction  that  the  convention  under- 
stood itself  to  change  materially  the  meaning  of  the  word  **  necessary,*' 
by  prefixing  the  word  **  absolutely.  *'  This  word,  then,  like  others,  is  used 
in  various  senses,  and,  in  its  construction,  the  subject,  the  context,  the 
intention  of  the  person  using  them,  are  all  to  be  taken  into  view  :  (Mc' 
Cullochv,  The  State  0/ Maryland  etaL  (1819),  4  Wheat.  (17  U.  S.)  414, 
415-) 

This  was  merely  a  more  extended  statement  of  the  same 
thought,  which  the  Chief  Justice  had  expressed  fourteen  years 
earlier,  in  upholding  the  preference  claimed  by  the  United 
States,  out  ot  a  bankrupt's  estate — 

In  construing  this  clause,  it  would  be  incorrect  and  would  produce  end- 
less difficulties,  if  the  opinion  should  be  maintained  that  no  law  was 
p-uthorized  which  was  not  indispensably  necessary  to  give  effect  to  a  speci- 
fied power. 

Where  various  S3rstems  might  be  adopted  for  that  purpose,  it  might  be 
said  with  respect  to  each,  that  it  was  not  necessary,  because  the  end  might 
be  obtained  by  other  means.     Congress  must  possess  the  choice  of  means. 
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and  must  be  empowered  to  use  any  means  which  are,  in  fact,  conducive 
to  the  exercise  of  a  power  granted  by  the  Constitution :  Fisher  v.  Blighty 
(1805)  2  Cranch  (6  U.  S.)  358,  396. 

These  sentiments,  with  those  already  printed  on  pages  418^ 
419,  supra^  were  affirmed  in  a  series  of  cases  culminating  in  the 
Legal  Tender  Ciw^(i883),  no  U.  S.  421,  where  Justice  Field 
alone  dissented  from  the  majority  of  the  Court  composed  of 
Waite,  C.  J.,  and  Miller,  Bradley,  Harlan,  Woods, 
Matthews,  Gray  (who  delivered  the  opinion)  and  Blatch- 
FORD,  JJ. 

Congress  must  deal  equally  with  the  commerce  of  different 
States. 

The  First  Article  of  the  Constitution  also  provides, — 

Section  9.  No  tax  or  duty  shall  be  laid  on  Articles  exported  from  any- 
State. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  State  over  those  of  another  ;  nor  shall  vessels  boimd  to, 
or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

This  section  is  devoted  to  restraints  upon  the  power  of  Con- 
gress and  the  Executive:  Miller,  J.  Morgan's  RR.  &  S. 
Co.  v. /^(  1 886),  118  U.  S.  455,  467;  its  effect  upon  State 
regulations  may  be  deferrrd  until  the  consideration  of  the  case 
of  Munn  v.  Illinois ^  infra. 

When  Chief  Justice  Marshall  was  defining  commerce  to 
mean  not  merely  traffic  but  also  intercourse,  including  naviga- 
tion, he  found  additional  confirmation  in  his  construction  of 
this  term,  "commerce,"  from  the  preceding  words  of  the 
Ninth  Section, — 

It  i3  a  rule  of  construction,  acknowledged  by  all,  that  the  exceptions 
from  a  power  mark  its  extent ;  for  it  would  be  absurd,  as  well  as  useless, 
to  except  from  a  granted  power,  that  which  was  not  granted — ^that  which 
the  words  of  the  grant  could  not  comprehend.  If,  then,  there  are  in  the 
Constitution  plain  exceptions  from  the  power  over  navigation,  plain  in- 
hibitions to  the  exercise  of  that  power  in  a  particular  way,  it  is  a  proof 
that  those  who  made  these  exceptions,  and  prescribed  these  inhibitions, 
understood  the  power  to  which  they  applied  as  being  granted. 

This  method  of  construction  was  used  in  defining  what  com- 
merce was  interstate:     Gibbo7is  v.  Ogden,  infra. 
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Express  restraints  upon  the  States, 

The  First  Article  of  the  Constitution  further  provides, — 

Section  10.  No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws  f  and  the  net  produce 
of  all  duties  and  imposts,  laid  by  any  State  on  imports  or  exports,  shall  be 
for  tlie  use  of  the  Treasury  of  the  United  States  ;  and  all  such  laws  shall 
be  subject  to  the  Revision  and  Control  of  the  Congress. 

No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage, *  *  *  *. 

This  section  is  devoted  to  restraints  upon  the  powers  of  the 
States:  Miller,  J.  Morgan's  RR.&  5.  Co,  v.  La.  (1886), 
118  11.5.455,467;  and  the  extent  to  which  a  State  may 
require  inspection,  will  be  considered  with  the  case  of  Turner 
v.  Maryland,  inft  a. 

The  police  power  of  the  States,  must  yield  to  the  commercial 
power  of  the  United  States, 

The  provisions  ot  a  portion  of  the  Sixth  Article  of  the  Con- 
stitution are  also  worthy  of  note  here — 

This  Constitution  and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof ;  and  all  treaties  made,  or  which  shall  be  made,  un- 
der the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land ;  and  the  Judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding. 

When  Chief  Justice  Marshall  came  to  that  point  in  his 
opinion  in  Gibbons  v.  Ogden,  where  he  proposed  to  treat 
the  question  before  the  Court  as  one  of  collision  between  the 
National  navigation  laws  and  the  State  grant  to  Livingston  and 
Fitch,  he  was  met  by  the  argument  that  these  laws  were,  in 
fact,  equal  opposing  powers.  To  this  came  the  clear  exposi- 
tion— 

But  the  framers  of  our  Constitution  foresaw  this  state  of  things,  and  pro- 
vided for  it,  by  declaring  the  supremacy,  not  only  of  itself,  but  of  the  laws 
made  in  pursuance  of  it.  The  nullity  of  any  act  inconsistent  with  the 
Constitution,  is  produced  by  the  declaration  that  the  Constitution  is  the 
supreme  law.  The  appropriate  application  of  that  part  of  the  clause  which 
confers  the  same  supremacy  on  laws  and  treaties,  is  to  such  acts  of  the 
State  legislatures  as  do  not  transcend  their  powers,  but,  though  enacted  in 
the  execution  of  acknowledged  State  powers,  interfere  with,  or  are  con- 
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trary  to  the  laws  of  Congress,  made  in  pursuance  of  the  Constitution,  or 
some  treaty  made  under  the  authority  of  the  United  States.  In  every 
such  case  the  act  of  Congress,  or  the  treaty,  is  supreme  ;  and  the  law  of  the 
State,  though  enacted  in  the  exercise  of  powers  not  controverted,  must 
yield  to  it :     (9  Wheat.  22  U.  S.  210-11.) 

The  foundation  for^  these  remarks  had  been  securely  laid 
five  years  previous,  while  discussing  the  effect  of  the  powers 
of  the  National  government  upon  State  taxation,  in  the  case  of 
McCullough  v.  The  State  of  Maryland,  decided  in  18 19  and  re- 
ported in  4  Wheat.  (17  U.  S.)  316. 

It  is  of  the  very  essence  of  supremacy  to  remove  all  obstacles  to  its  ac- 
tion within  its  own  sphere,  and  so  to  modify  every  power  vested  in  sub- 
ordinate governments  as  to  exempt  its  own  operations  from  their  own  in- 
fluence. This  effect  need  not  be  stated  in  terms.  It  is  so  involved  in  the 
declaration  of  supremacy,  so  necessarily  implied  in  it,  that  the  expression 
of  it  could  not  make  it  more  certain.  We  must,  therefore,  keep  it  in  view 
while  construing  the  Constitution :     (Id.  427.) 

The  words  of  the  Constitution  being  given  their  obvious 
meaning,  the  police  power  of  the  States  has  been  constantly 
restrained  by  the  supremacy  of  the  United  States  in  those 
particulars,  where  power  has  been  directly  or  impliedly  con- 
ferred on  the  National  government :  Swayne,  J.,  N,  IV,  Fert, 
Co.  V.  Hyde  Park  (1878),  7  Otto  (97  U.  S.),  659,  663  ;  Fuller, 
C.  J.,  and  Gray,  J.,  in  the  Original  Package  Case,  infra,  citing 
many  cases. 

Police  powers  are  not  delegated  to  the  United  States,  and  not 
proJubited  to  the  States,  and  consequently  are  reserved  to  the 
States, 

Article  Tenth  of  the  Amendments,  was  adopted  with  the 
others,  by  the  concurrence  of  the  requisite  number  of  the 
States,  December  15,  1791  ;  it  provides  that — 

The  powers  not  delegaterl  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or 
to  the  people. 

The  word  " expressly"  is  not  contained  in  this  Amendment 
and  the  explanation  of  its  absence  has  already  been  given  ; 
supra,  page  410. 

As  the  pol  ice  power  belonged  to  the  States  before  the  adoption 
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*of  the  Constitution,  and  was  not  taken  away  from  them  by  that 
instrument,  its  existence  has  been  constantly  recognized  by 
the  Courts:  Harlan,  J.,  Patterson  v,  Ky.  (1878),  7  Otto  (97 
U.  S.)  501,  503,  and  citations ;  Fuller,  C.  J.,  and  Gray,  J.,  in 
the  Original  Package  Caseyinfra. 

Commenting  upon  this  reservation  of  power,  Chief  Justice 
Tarker,  of  New  Hampshire,  observed  in  one  of  the  License 
Cases —  • 

It  is  very  clear  that  the  power  of  regulating  the  internal  trade,  and  mat- 
ters of  police  of  the  several  States,  is  not  granted  to  the  United  States,  nor 
prohibited  to  the  States.  As  a  general  rule,  it  is  undeniable  that  each 
State  may  manage  afiairs  of  that  description  as  fully  as  it  might  do  before 
the  Government  of  the  United  States  was  formed,  except  in  cases  where 
there  is  an  express  prohibition  in  the  Constitution  ;  and  if  the  right  to 
pass  laws  which  regard  the  prevention  of  crime,  pauperism,  and  misery, 
and  the  promotion  of  the  health  and  happiness  of  the  citizens,  by  impos- 
ing restraints  upon  the  sale,  and  upon  the  exclusive  use  of  the  means  of 
intoxication  (which  has  been  supposed  to  be  a  very  important  branch  of 
police),  is  taken  away  by  the  Constitution,  it  must  be  by  some  grant  of 
power  to  the  general  government  inconsistent  with  further  legislation  of 
that  description  by  the  several  States.  And  if  they  are  thus  deprived  of  it 
by  implication,  it  is  lost  entirely  ;  for  there  is  no  grant  of  power  in  the 
Constitution  which  will  enable  the  Government  of  the  United  States  to  ex- 
ercise any  such  authority.  There  is  no  express  or  implied  grant  by  which 
that  government  can  regulate  the  internal  trade  of  the  States  in  relation 
to  this,  or  any  other  article.  It  has  never  attempted  any  such  thing :  (13 
N.  H.  572-3.) 

The  power  of  Congress  to  recognize  State  laws,  and  to  per- 
mit their  operation,  is  considered  later  in  these  pages,  under  the 
recent  Act  of  Congress  relative  to  the  liquor  traffic. 

Omitted  Subjects, 

The  limited  space  at  command  for  the  examination  of  so 
important  and  extensive  a  subject,  requires  a  somewhat  close 
adherence  to  the  subject  announced  in  the  title  of  this  article; 
so  that  the  omission  is  necessarily  made  of  an  examination 
into  the  legal  effect  of  the  embargo  acts,  tariff  laws,  the  con- 
stitutional restraint  in  Art.  i,  §  9,  cl.  i,  (further  than  it  is  alluded 
in  the  Passenger  Cases^  infra),  and  similar  subjects. 

IV. 

Commerce  is  a  unit  comprehending  every  species  of  commer- 
cial intercourse,  as  well  as  traffic. 


Digitized  by 


Google 


428  THE   LAW   GOVERNING 

The  Regulation  of  Commerce  is  effected  by  prescribing  rules 
for  carrying  on  commercial  intercourse. 

The  power  to  regulate  Commerce ^  extends  into  the  jurisdiction 
of  the  States,  until  each  instance  of  commercial  intercourse  with 
foreign  nations  and  among  the  States  has  terminated. 

The  power  of  Congress  to  regulate  commerce  includes  the 
control  of  navigation. 

A  coasting  license  under  the  laws  of  the  United  States,  nulli- 
fies a  State  law  requiring  a  State  license  for  the  use  of  steam  to 
propel  a  vessel  within  a  harbor  of  the  State. 

Gibbons  v.  Ogden  (1824),  9  Wheat.  (22  U.  S.)  i,  came  up  from 
the  Court  of  Errors  of  Ney  York,  where  a  decree  had  been 
made  in  January,i820  (17  Johns.  N.  Y.  488,  5 10),  unanimously 
affirming  the  decretal  order  of  Chancellor  Kent,  made  October 
6,  1819(4  Johns.  Chan.  150),  whereby  the  State  courts  affirmed 
the  validity  of  grants  made  by  the  legislature  of  New  York  to 
Livingston  and  Fulton,  for  the  exclusive  right  to  navigate 
steamboats  in  the  waters  of  that  State,  for  a  limited  period, 
with  penalty  of  forfeiture  of  any  steamboat  not  run  under  li- 
cense from  these  grantees  of  the  supposed  powers  of  the  State. 
Ogden  claimed  under  Livingston  and  Fulton,  and  on  the  filing 
of  his  bill,  Chancellor  Kent,  October  21,  18 18,  granted  an 
injunction.  This  injunction  was  continued,  on  a  motion  to  dis- 
solve, made  after  Gibbons,  the  defendant,  had  filed  his  answer, 
in  which  he  set  up,  (i)  that  he  had  a  license  to  carry  on  the 
coasting  trade  under  the  laws  of  the  United  States,  and  (2)  that 
he  had  a  license  under  the  representatives  of  Livingston  and 
Fulton.  The  second  ground  of  defense  was  futile,  in  view  of 
its  averments,  and  fell  out  of  the  case.  The  case  therefore 
progressed  through  all  the  courts  with  a  speed  no  greater  than 
at  present,  upon  the  one  point  of  the  conflict  between  the  grant 
by  the  State  and  the  license  for  coasting  trade  by  the  Nation- 
al government.  The  constitutionality  of  the  grants  was  not 
raised,  as  that  had  already  been  settled  in  the  Court  of  Errors 
of  New  York,  in  Livingston  v.  Van  Ingen  (181 2),  9  Johns.  507, 
where  Chancellor  Lansing  had  refused  an  injunction  sustain- 
ing the  grant,  on  the  ground  of  the  doubts  which  troubled  him 
in  construing  the  Commerce  clause  (Art.  L  sec.  8)  and  the 


Digitized  by 


Google 


AN  ORIGINAL  PACKAGE.  429 

Equal  Rights  clause  (Art.  IV.  sec.  2),  of  the  Constitution  of  the 
United  States.  On  appeal,  the  refusal  of  the  injunction  was 
reversed,  upon  the  two  grounds,  (i)  that  neither  the  powers  of 
Congress  over  patents  was  exclusive  of  the  power  of  the  State 
to  encourage  the  introduction  of  novelties  by  exclusive  grants, 
nor  (2)  thatthe  regulation  of  commerce  had  been  interfered  with. 
As  the  second  point  eventually  reached  the  Supreme  Court  of 
the  United  States,  the  first  need  not  be  considered  here.  Upon 
the  second  point,  Yates,  J.,  expressed  himself  thus ; — 

It  never  could  have  been  intended  that  the  navigable  waters  within  the 
territory  of  the  respective  States,  should  not  be  subject  to  this  municipal 
regulation.  Such  a  construction  might,  with  equal  propriety,  be  applied 
to  turnpike  roads,  ferries,  bridges  and  various  other  local  objects,  and  thus, 
in  the  vortex  of  this  construction,  almost  all  subjects  of  legislation  would 
be  swallowed  up,  and  it  might  eventually  lead  to  the  total  prostration  of 
internal  improvements.  To  all  municipal  reg^ations,  therefore,  in  re- 
lation to  the  navigable  waters  of  the  State,  according  to  the  true  construc- 
tion of  the  Constitution,  to  which  the  citizens  of  this  State  are  subject,  the 
citizens  of  other  States,  when  within  the  State  territory,  are  equally  sub- 
jected: and  until  a  discrimination  is  made,  no  constitutional  barrier  does 
exist.  The  Constitution  of  the  United  States  intends  that  the  same  im- 
munities and  privileges  shall  be  extended  to  all  citizens  equally,  for  the 
wise  purpose  of  preventing  local  jealousies,  which  discriminations  (al- 
ways deemed  odious)  might  otherwise  produce.  As  this  Constitution, 
then,  according  to  my  view,  does  not  prevent  the  operation  of  those  laws 
granting  this  exclusive  privilege  to  the  appellants,  they  are  entitled  to  the 
full  benefit  of  them :    {9  Johnson  561.) 

Kent  was  also  one  of  the  judges  and  delivered  a  separate 
opinion  upon  the  constitutionality  of  the  acts  of  the  legislature 
of  New  York,  Some  extracts  will  be  interesting  when  read  in 
connection  with  his  explanations  in  1827,  three  years  after  the 
Supreme  Court  of  the  United  States  had  reversed  all  these 
decisions : — 

The  law  concerning  the  coasting  trade  was  passed  on  the  i8th  of  Febru- 
ary, 1793 ;  and  it  never  occurred  to  any  one  during  the  whole  period  that 
the  State  laws  were  under  consideration  before  the  legislature,  and  in  the 
council  of  revision,  and  in  the  courts  of  justice,  from  1798  down  to  and 
including  the  judicial  investigations  in  1812,  that  the  Coasting  Act  of  1793 
was  a  regulation  of  commerce  among  the  ^tates,  prohibitory  of  any  such 
grant.  Such  latent  powers  were  never  thought  of,  nor  imputed  to  it :  (i 
Comm.  435.) 

Returning  to  the  opinion  delivered  in  18 12,  these  senti- 
ments were  expressed  by  Kent — 
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There  is  no  obvious'constitutional  obj  ection ,  or  it  would  not  so  repeatedly 
have  escaped  the  notice  of  the  several  branches  of  the  [State]  government, 
when  these  acts  were  under  consideration.  The  act  [passed]  in  the  year 
1798  was  particularly  calculated  to  awaken  attention,  as  it  was  the  first  act 
that  was  passed  upon  the  subject,  after  the  adoption  of  the  Federal  Con- 
stitution, and  it  would  naturally  lead  to  a  consideration  of  the  power  or 
a  State  to  make  such  a  grant.  *  *  ♦  There  were  members  in  that  legis- 
lature,  as  well  as  in  all  the  oth^  departments  of  the  [State]  government,, 
who  had  been  deeply  concerned  in  the  study  of  the  Constitution  of  the 
United  States,  and  who  were  the  masters  of  all  the  critical  discussions 
which  had  attended  the  interesting  progress  of  its  adoption.  Several  of 
them  had  been  members  of  the  State  convention,  and  this  was  particularly 
the  case  with  the  exalted  character,  who  at  that  time  was  chief  magistrate 
of  the  State  (John  Jay  ;  also  Chief  Justice  of  the  United  States  firom  1789  ta 
1794),  and  who  was  distinguished  as  well  in  the  Council  of  Revision,  as 
elsewhere,  for  the  scrupulous  care  and  profound  attention  with  which  he 
examined  every  question  of  a  constitutional  nature :     (9  Johns.  573.) 

We  are  not  called  upon  to  say  affirmatively,  what  powers  have  been 
granted  to  the  general  government,  or  to  what  extent.  These  powers, 
whether  express  or  implied,  may  be  plenary  and  sovereign,  in  reference 
to  the  specified  objects  of  them. 

They  may  even  be  liberally  construed  in  furtherance  of  the  great  and 
essential  ends  of  the  government.  To  this  doctrine,  I  willingly  accede. 
But  the  question  here  is,  not  what  powers  are  granted  to  that  government, 
but  what  powers  are  retained  by  this,  and  particularly,  whether  the  States^ 
have  absolutely  parted  with  their  original  power  of  granting  such  an  ex- 
clusive privilege  as  the  one  now  before  us.  ♦  *  ♦  *  Our  safe  rule  of 
construction,  and  of  action,  is  this,  that  if  any  given  power  was  originally 
vested  in  this  State,  if  it  has  not  been  exclusively  ceded  to  Congress,  or  if 
the  exercise  of  it  has  not  been  prohibited  to  the  States,  we  [the  State 
government]  may  then  go  on  in  the  exercise  of  this  power  until  it  comea 
practically  in  collision  with  the  actual  exercise  of  some  congressional 
power.  When  that  happens  to  be  the  case,  the  State  authority  will  so  fiur 
be  controlled,  but  it  will  still  be  good  in  all  those  respects  in  which  it  does 
not  absolutely  comtravene  the  provision  of  the  paramount  law.  (Id.  574, 576). 

Dismissing  the  equal  rights  clause  of  the  Constitution  (Art. 
IV.  sec  2)  as  having  nothing  to  do  with  the  case,  Kent  pro- 
ceeded to  point  out  that  the  commerce  clause  (Art  I.  sec.  8^ 
cl.  3)  was  not,  in  terms,  exclusive,  and  consequendy  suffered 
the  States  to  exercise  their  sovereignty  over  internal  com- 
merce by  land  and  water,  while  Congress  regulated  external 
commerce.  While  the  exact  limits  of  the  power  of  Congress 
might  be  difficult  to  define,  it  seemed  an  inadmissible  proposi- 
tion that  the  exclusive  grant  in  question  had  been  placed  be- 
yond the  power  of  the  State,  because  Congress  might  enact  a. 
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conflicting  law.  As  shown  by  the  citation  from  his  Commen- 
taries, neither  Kent  nor  any  other  lawyer  or  judge  had  thought 
at  that  time  of  the  ejfisting  Act  of  1793.  And  this  is  readily 
understood  by  another  quotation  from  the  same  opinion : — 

Congress,  indeed,  has  not  any  direct  jurisdiction  over  our  interior  com- 
merce, or  waters.  [The]  Hudson  river  is  the  property  of  the  people  of 
this  State,  and  the  legislature  have  the  same  jurisdiction  over  it  that  they 
have  over  the  land,  or  oyer  any  of  our  public  highways,  or  over  the  waters 
of  any  of  our  rivers  or  lakes.  They  may,  in  their  sound  discretion,  reg- 
ulate and  control,  enlarge  or  abridge,  the  use  of  its  waters,  and  they  are  in 
the  habitual  exercise  of  that  sovereign  right.  If  the  Constitution  had 
given  to  Congress  exclusive  jurisdiction  over  our  navigable  waters,  then 
the  argument  of  the  respondents  would  have  applied  ;  but  the  people 
never  did,  nor  ever  intended,  to  grant  such  a  power ;  and  Congress  have 
concurrent  jurisdiction  over  the  navigable  waters  no  further  than  may  be 
incidental  and  requisite  to  the  due  regulation  of  commerce  between  the 
States,  and  with  foreign  nations  :     (9  Johns.  N.  Y.  579.) 

Returning  to  the  case  as  finally  presented  to  Kent,  after  he 
became  Chancellor,  he  dismissed  the  newly  supposed  conflict, 
between  the  legislature  thus  sustained  and  the  National  coast- 
ing license  law,  with  the  terse  remark,  that — 

If  the  State  laws  were  not  absolutely  null  and  void  from  the  beginning, 
they  require  a  greater  power  than  a  simple  Coasting  license,  to  disarm 
them  :     (4  Johns.  Chan.  156,  158,  159.) 

Before  the  injunction  order  in  the  last  case  had  been  affirm- 
ed on  appeal,  Gibbons  undertook  to  set  up  a  circuitous  route 
between  Elizabeth  and  New  York,  by  way  of  the  Quarantine  ; 
with  the  result  of  the  defendant  and  his  steamboat  captain, 
Vanderbilt,  almost  suffering  the  penalties  of  an  attachment. 

It  would  seem  that  the  appeal  to  the  Court  of  Errors  was 
merely  a  formal  step  towards  the  Supreme  Court  of  the  United 
States  (17  Johns.  N.  Y.  505)  though  the  right  of  the  legisla- 
ture to  make  such  a  grant  was  again  questioned  and  briefly  af- 
firmed by  the  Court.  The  argument  based  upon  the  coasting 
license  was  briefly  considered  and  also  denied,  Platt,  J.,  say- 
ing— 

The  term  **  license  '*  seems  not  to  be  used  in  the  sense  imputed  to  it 
by  the  counsel  for  the  appellant;  that  is,  a  permit  to  trade  ;  or  as  giving  a 
right  of  transit.  Because  it  is  perfectly  clear,  that  such  a  vessel,  coasting 
from  one  State  to  another,  would  have  exactly  the  same  right  to  trade, 
and  the  same  right  of  transit,  whether  she  had  a  coasting  license  or  not. 
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She  does  not,  therefore,  derive  her  right  from  the  license  ;  the  only  effect 
of  which  is,  to  determine  her  national  character  and  the  rate  of  duties 
which  she  is  to  pay.  *  *  *  Whether  Congress  has  the  power  to  author- 
ize the  coasting  trade  to  be  carried  on  in  vessels  ]h'opelled  by  steam,  so  as 
to  give  a  paramount  right  in  opposition  to  the  special  license  given  by 
this  State,  is  a  question  not  yet  presented  to  us.  No  such  act  of  Congress 
yet  exists,  and  it  will  be  time  enough  to  discuss  that  question  when  it 
arises :     (17  Johns.  509.) 

When  Mr.  Webster  came  to  argue  the  case  in  the  Supreme 
Court  of  the  United  States,  he  made  a  strong  point  of  the  con- 
flict which  had  already  arisen ;  in  retaliation  to  the  laws  of 
New  York,  Connecticut  had  forbidden  any  steam  vessel  having 
a  license  under  the  laws  of  New  York  from  entering  her 
waters,  while  New  Jersey  gave  to  any  one  of  her  citizens  who 
should  be  restrained  by  the  laws  of  New  York,  an  action  for 
damages  and  treble  costs  against  the  party  who  invoked  the 
law  of  New  York.  This  was  the  serious  danger  before  the 
Court,  to  be  averted  by  reversing,  or  perpetuated  by  affirming, 
the  injunction  ordered  by  Chancellor  Kent. 

Again,  he  urged  that  the  present  government  came  into  be- 
ing only  or  chiefly  at  least,  because  of  the  necessity  for  a  steady 
and  uniform  commercial  system.  This  part  of  his  argument 
was  adorned  with  many  historical  references ;  and  concluded 
by  urging  that  the  power  of  Congress  was  exclusive,  so  that 
what  was  not  legislated  upon,  was  thus  regulated  in  the  nega- 
tive. 

This  is  now  the  view  of  the  Supreme  Court  (i  Kent  Comm. 
♦438).  In  those  days  Marshall  preferred  to  decide  no  more 
than  the  cases  before  the  Court  called  for,  although  the  prin- 
ciples upon  which  his  decisions  proceeded  furnished  the  foun- 
dation for  the  affirmance  of  Webster's,  contention  long  after 
both  the  Chief  Justice  and  the  great  Lawyer  had  passed  away. 

On  the  other  side,  the  counsel  contended,  as  a  result  of  many 
authorities,  that  the  power  contained  in  the  Commerce  clause, 
was  at  best,  a  concurrent  one ;  the  argument  following  the  lines 
already  indicated  in  the  opinions  of  the  New  York  Courts. 

The  Supreme  Court  of  the  United  States  was  at  this  time 
(1824)  composed  of  Chief  Justice  Marshall,  who  wrote  the 
opinion  of  the  Court,  and  Justices  Washington,  Todd,  Duvall, 
Story,  and  Johnson  (who  also  wrote  a  concurring  opinion). 
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The  Chief  Justice  began  his  opinion  with  words  worthy  of 
remembrance : — 

The  State  of  New  York  maintains  the  constitutionality  of  these  laws  ; 
and  their  legislature,  their  Council  of  Revision,  and  their  judges,  have 
repeatedly  concurred  in  this  opinion.  It  is  supported  by  great  names — 
by  names  which  have  all  the  titles  to  consideration  which  virtue,  intelli- 
gence and  office  can  bestow.  No  tribunal  can  approach  the  decision  of 
this  question  without  feeling  a  just  and  real  respect  for  that  opinion  which 
is  sustained  by  such  authority ;  but  it  is  the  province  of  this  Court,  while  it 
respects,  not  to  bow  to  it  implicitly ;  and  the  judges  must  exercise,  in  the 
examination  of  the  subject,  that  understanding  which  Providence  has  be- 
stowed upon  them,  with  that  independence  which  the  people  of  the  United 
States  expect  from  this  department  of  the  government. 

Coming  then  to  the  question  before  the  Court,  the  Chief 
Justice  first  laid  down  that  the  "  Commerce,*'  which  Congress 
had  power  to  regulate,  was  a  unit,  comprehending  every  species 
of  commercial  intercourse. 

Justice  Johnson  ^rote  a  separate  opinion  under  the  impres- 
sion that  his  entire  approbation  of  the  judgment  was  founded 
on  materially  different  views  ;  yet  his  definition  was  substanti- 
ally the  same,  and  worthy  of  repetition  as  approaching  the 
subject  from  the  same  direction  as  taken  by  Taney  and  the 
other  dissenting  Justices  in  the  Passenger  Cases,  infra. 

Commerce,  in  its  simplest  signification,  means  an  exchange  of  goods: 
but  in  th^  advancement  of  society,  labor,  transportation,  intelligence, 
care,  and  various  mediums,  of  exchange,  become  commodities,  and  enter 
into  commerce;  the  subject,  the  vehicle,  the  agent,  and  their  various 
operations,  become  the  objects  of  commercial  regulation.  Ship-building, 
the  carrying  trade,  and  propagation  of  seamen,  are  such  vital  agents  of 
commercial  prosperity,  that  the  nation  which  could  not  legislate  over 
these  subjects,  would  not  possess  the  power  to  regulate  commerce :  John- 
son, J.     Gibbons  y,  Ogden  (1824),  9  Wheat,  (22  U.  S.)  229-30. 

The  definition  of  "  Commerce  "  contained  in  Marshall's 
opinion,  has  been  often  referred  to ;  thus  Story,  dissenting  in 
the  Miln  Case  (ii  Peters,  36  U.  S.  154-5),  cites  these  sen- 
tences : — 

Commerce  undoubtedly  is  traffic  ;  but  it  is  something  more.  It  is  in- 
tercourse. It  describes  the  commercial  intercourse  between  nations  and 
parts  of  nations,  in  all  its  branches,  and  is  regulated  by  prescribing  rules 
for  carrying  on  that  intercourse :     (9  Wheat,  22  U.  S.  189.) 

No  sort  of  trade  can  be  carried  on  between  this  country  and  any  other, 
to  which  this  power  docs  not  extend.  ♦  ♦  *  *  But,  in  regulating  com- 
VOL.  XXXVIII.— 28 


Digitized  by 


Google 


434  THE  LAW   GOVERNING 

merce  with  foreign  nations,  the  power  of  Congress  does  not  stop  at  the 
jurisdictional  lines  of  the  several  States.  It  would  be  a  very  useless  power 
if  it  could  not  pass  those  lines.  *  ♦  ♦  If  Congress  has  the  power  to  regulate 
it,  that  power  must  be  exercised  wherever  the  subject  exists.  If  it  exists 
within  the  States,  if  a  foreign  voyage  may  commence  or  terminate  at  a 
port  within  a  State,  then  the  power  of  Congress  may  be  exercised  within  a 
State:    (Id.  193, 195.) 

The  Chief  Justice  repeated  and  affirmed  this  definition  in 
Brown  v.  Maryland^  and  would  have  done  so  in  the  Miln  case 
(as  Justice  Story  asserts  in  his  dissenting  opinion  in  that 
case),  if  he  had  lived  until  a  decision  upon  the  reargument 
could  have  been  agreed  to. 

The  special  kind  of  commercial  intercourse  involved  in  the 
case  of  Gibbons  v.  Ogden,  was  navigation,  and  the  Court  was 
urged  to  exclude  it,  by  limiting  the  definition  of  commerce  so 
that  it  should  include  only  what  was  understood  by  traffic ; 
that  is,  buying  and  selling  and*  the  interchange  of  commodities. 
This  was  refused,  the  Chief  Justice  using  this  language — 

The  mind  can  scarcely  conceive  a  system  for  regulating  commerce  be- 
tween nations  which  shall  exclude  all  laws  concerning  navigation,  which 
shall  be  silent  on  the  admission  of  the  vessels  of  the  one  nation  into  the 
ports  of  another,  and  be  confined  to  prescribing  rules  for  the  conduct  of 
individuals,  in  the  actual  en^ployment  of  buying  and  selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the  government  of  the  Union 
has  no  direct  power  over  that  subject,  and  can  make  no  law  prescribing 
what  shall  constitute  American  vessels,  or  requiring  that  they  s]^ll  be  nav- 
igated by  American  seamen.  Yet  this  power  has  been  exercised  from  the 
commencement  of  the  government,  has  been  exercised  with  the  consent 
of  all,  and  has  been  understood  by  all  to  be  a  commercial  regulation.  AH 
America  understands,  and  has  uniformly  understood  the  word  *  'commerce, ' ' 
to  comprehend  navigation.  It  was  so  understood,  and  must  have  been  so 
understood,  when  the  Constitution  was  framed.  The  power  over  com- 
merce, including  navigation,  was  one  of  the  primary  objects  for  which  the 
people  of  America  adopted  their  government,  and  must  have  been  contem- 
plated in  forming  it.  The  convention  must  have  used  the  word  in  that 
sense,  because  all  have  understood  it  in  that  sense ;  and  the  attempt  to  re- 
strict it  comes  too  late :  (9  Wheat.  22  U.  S.  190.) 

Not  trusting  entirely  to  so  complete  a  common  sense 
demonstration,  the  Chief  Justice  also  found  additional  confirm- 
mation  in  that  section  of  the  Constitution  {supra,  page  424) 
which  requires  Congress  to  deal  equally  with  the  commerce 
of  the  different  States. 

The  opinion  in  Gibbons  v.  Ogden,  proceeded,  second,  that 
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the  force  of  the  word  "  Among,"  meaning  interminglea  with^ 
was  such  that  it  could  not  stop  at  State  lines,  though  not  com- 
prehending completely  internal  commerce  of  a  single  State, 
and  this  as — 

The  phrase  is  not  one  which  wonld  probably  have  been  selected  to  indi- 
cate the  completely  interior  traffic  of  a  State,  because  it  is  not  an  apt 
phrase  for  that  purpose ;  and  the  enumeration  of  the  particular  classes  of 
commerce  to  which  the  power  was  to  be  extended,  would  not  have  been 
made,  had  the  intention  been  to  extend  the  power  to  every  description. 
The  enumeration  presupposes  something  not  enumerated  ;  and  that  some- 
thing, if  we  regard  the  language  or  the  subject  of  the  sentence,  must  be 
the  exclusively  internal  commerce  of  a  State.  The  genius  and  character 
of  the  whole  government  seem  to  be,  that  its  action  is  to  be  applied  to  all 
the  external  concerns  of  the  nation,  and  to  those  internal  concerns  which 
aflFect  the  States  generally  ;  but  not  to  those  which  are  completely  within 
a  particular  State,  which  do  not  affect  other  States,  and  with  which  it  is 
not  necessary  to  interfere,  for  the  purpose  of  executing  some  of  the  gen- 
eral powers  of  the  government.  The  completely  internal  commerce  of  a 
State,  then,  may  be  considered  as  reserved  for  the  State  itself:   (Id.  195.) 

This  distinction  between  the  powers  of  the  State  and  of  the 
Nation,  drew  from  Justice  Baldwin,  in  his  opinion  in  the 
Miln  case,  the  thought  that  nothing  could  be  in  more  perfect 
conformity  with  the  spirit  and  words  of  the  Constitution: 
(Bald.  Views,  188-9.)  So  also  Thompson,  J.,  dissenting  in 
Brown  v.  Maryland  {1^27),  12  Wheat  (25  U.  S.)  452. 

The  Chief  Justice  proceeded  to  the  case  in  hand — 

What  is  commerce  **  among  **  them  ;  and  how  is  it  to  be  conducted  ? 
Can  a  trading  expedition  between  two  adjoining  States  commence  and 
terminate  outside  of  each  ?  And  if  the  trading  intercourse  be  between  two 
States  remote  from  each  other,  must  it  commence  in  one,  terminate  in 
the  other,  and  probably  pass  through  a  third  ?  Commerce  among  the 
States  must,  of  necessity,  be  commerce  with  the  States.  In  the  regula- 
tion of  trade  with  the  Indian  tribes,  the  action  of  the  law,  especially  when 
the  Constitution  was  made,  was  chiefly  within  a  State.  The  power  of 
Congress,  then,  whatever  it  may  be,  must  be  exercised  ¥nthin  the  terri* 
torial  jurisdiction  of  the  several  States :    (Id.  196.) 

Turning  again  to  the  principles  decided  by  this  great  case^ 
a  consequence  ensued  from  those  already  noticed,  that,  third, 
the  power  was  one  for  regulation,  without  limit  other  than  the 
Constitution  prescribes ;  fourth,  that  the  question  of  the  power 
of  a  State  to  legislate  in  the  absence  of  any  Congressional  ac- 
tion, was  not  decided,  as  Congress  had  already  acted  in  pass- 
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ing  the  navigation  laws,  and  this  remained  for  further  consid- 
eration ;  fifth,  that  the  important  question  really  was  whether 
Congress  and  the  States  could  regulate  interstate  commerce  at 
the  same  time. 

Noticing  and  approving  Mr.  Webster's  argument  for  the 
exclusive  power  of  Congress,  the  Chief  Justice  yet  did  not  go 
so  far  as  to  rest  the  opinion  of  the  Court  upon  that  ground, 
but  rather  upon  the  practical  side  of  the  whole  case,  namely, 
the  conflict  between  the  two  laws. 

Should  this  collision  exist,  it  will  be  immaterial  whether  those  laws 
ivere  passed  in  virtue  of  a  concurrent  power  **  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,"  or  in  virtue  of  a  power  to 
regulate  their  domestic  trade  and  police.  In  one  case  and  the  other,  the 
acts  of  New  York  must  yield  to  the  law  of  Congress ;  the  decision  sustain- 
ing the  privilege  they  confer,  against  a  right  given  by  a  law  of  the  Union, 
must  be  erroneous :    (p.  210.) 

After  an  examination  of  the  license  given  to  a  coaster,  the 
Chief  Justice  had  little  difficulty  in  deciding  that  the  license 
really  did  what  it  purported  to  do;  that  is,  give  permission  to 
carry  on  a  coasting  trade ;  and  this  without  regard  to  the 
motive  power  of  the  vessel.  Hence  the  State  laws  which  in- 
hibited the  use  of  steam  as  a  means  of  propulsion,  came  into 
direct  collision  with  both  the  general  coasting  license  and  that 
granted  to  steamboats,  and  was  void.  The  injunction  was  dis- 
solved and  the  State  Court  directed  to  dismiss  the  bill  filed  for 
relief. 

In  eliminating  those  elements  of  the  opinion  which  do  not 
necessarily  support  the  judgment  entered,  there  is  no  inten- 
tion to  slight  the  points  which  occupy  fully  one-third  of  the 
opinion,  and  which  were  discussed  as  aflfording  light  from  the 
•context  of  the  Constitution.  In  these  pages  they  are  taken 
up  in  connection  with  their  appropriate  cases,  and  it  is  merely 
necessary  to  anticipate  here  the  statement  of  their  natural  re- 
sult, that  the  power  of  Congress  to  refrain,  as  well  as  to  act, 
is  exclusive  of  any  State  action.  Justice  Johnson  dissented 
solely  because  the  judgment  of  the  Court  was  not  placed  upon 
this  larger  ground,  so  that  there  is  here  shown  the  curious, 
though  satisfactory  result  of  a  dissenting  opinion  becoming  the 
law  of  the  land  without  overruling  the  principles  of  the  judg- 
ment actually  entered. 
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Affirming  this  position  as  well  as  the  similar  sentiments  of 
Justice  Grier  in  the  Passenger  Cases ^  (1849)  7  How.  (48  U.  S.) 
283,462,  Justice  Bradley,  in  Walling  v.  Michigan  (1886),  1 16 
U.  S.  446,456,  called  attention  to  the  modifications  subsequently 
established  in  Cooley  v.  Port  Wardens,  infra^  and  other  decis- 
ions, and  pointed  out  that  the  complete  doctrine,  as  stated 
above  on  page  420,  was  well  summarized  by  Justice  Field,  in 
Mobile  V.  Kimball^  infra. 

The  effect  of  the  license  was  the  actual  point  decided:  Per 
Barbour,  J.,  The  Mayor,  etc,  v.  Miln  (1837),  11  Peters  (36 
U.  S.)  134;  Catron,  J.,  License  Cases  (1847),  5  How.  (46 
U.  S.)  504,  602 ;  Gray,  J.,  dissenting  in  the  Original  Package 
Case,  infra :  that  is,  that  the  grant  of  power  in  the  Constitu- 
tion, accompanied  by  Congressional  legislation  under  it, 
operated  as  an  inhibition  upon  the  State  as  respects  the  subject 
legislated  upon :  Field,  J.,  Mobile  Co,  v.  Ktmball (iSSo),  102 
U.  S.,  691,  699;  Gloucester  Ferry  Co.  v.  Pa,  (1885),  114  Id., 
196,  211. 

All  Judges  agree  in  considering  this  a  great  and  leading 
case  on  the  subject  of  foreign  and  interstate  commerce  but 
not  alone  from  the  point  decided.  The  principles,  and  even 
the  dicta  of  the  great  Chief  Justice  have  become  parts  of  the 
constitutional  principles  of  the  country,  quite  as  much  as  the 
written  words  of  the  Constitution  itself;  and  in  this  aspect, 
the  objections  of  advocates  of  the  fullest  local  power  possible, 
are  worthy  of  more  consideration  than  the  approbation  of 
men  of  like  mind  with  Marshall  and  his  associate  Justices. 
What  errors  have  been  successfully  pointed  out  ? 

Reversing  the  course  of  time,  and  taking  the  dissenting 
opinion  in  the  Original  Package  Case  first,  Justice  Gray  there 
points  out  the  restraint  put  upon  the  principles  of  this  case  by 
Marshall  himself  in  Willson  v.  Black  Bird  Creek  Marsh  Co., 
infra  ;  similarly  Justice  Catron,  License  Cases {\^^y\  5  How. 
(46  U.  S.)  504,  605  ;  Chief  Justice  Taney,  Id.  583,  and  dissent- 
ing in  Pa,  V,  Wheeling  Bridge  Co.  {iSsi),  13  How.  (54  U.  S.) 
518,  586-7. 

TheGrangercases(i877),  4  0tto  (94  U.  S.)  155,  183,  do 
hot  notice  Gibbons  v.  Ogden,  and  cannot  be  considered  as  af- 
fecting its  principles  ;  but  the  general  subject  of  rates  even  for 


Digitized  by 


Google 


.438  THE   LAW   GOVERNING 

interstate  transportation  forms  so  large  a  division  of  the  law 
and  one  so  separable  that  it  is  omitted  here  for  want  of  space. 

It  has  been  supposed  that  Gibbons  v.  Ogden  was  distinguish- 
ed in  Morgan  v.  Parham  (1872),  16  Wall.  (83  U.  S.)  471,  475, 
but  the  same  fundamental  principle  was  applied  in  each  case, 
and  the  only  countenance  to  such  an  idea  arises  from  the  dif- 
ference in  the  fects ;  the  great  case  denying  that  interstate 
commerce  could  be  compelled  to  obtain  a  State  license,  and 
the  later  equally  denying  the  right  of  a  State  to  tax  a  coaster 
away  from  her  home  port. 

So  far  as  The  Genesee  C/tie/ (iSsy),  12  How.  (53  U.  S.)452, 
established  the  admiralty  jurisdiction  of  the  United  States 
Courts  upon  the  navigability  of  the  water,  and  not  the  com- 
merce borne  upon  the  water,  there  is  no  conflict  with  Gibbons 
V.  Ogden,  for  the  cases  relate  to  entirely  distinct  matters. 

Chief  Justice  Taney  and  Justice  Catron,  in  the  License 
Cases,  infra,  attempted  to  limit  the  power  of  Congress,  so  that 
it  should  not  prevent  State  action,  by  an  exclusive  construction, 
the  former  asserting  (5  How.  581),  that  the  doctrine  of  the 
•exclusive  power  of  Congress  was  not  seriously  put  forward 
until  after  the  decision  in  Gibbons  v.  Ogden,  So  far  as  this  at- 
tempt entered  into  the  law  declared  in  the  License  Cases,  it  will 
appear  in  the  review  of  those  cases,  to  have  failed  long  before 
Chief  Justice  Fuller  came  to  write  the  opinion  of  the  Court 
in  the  Original  Package  Case, 

The  Miln  case,  infra,  was  a  serious  attempt  to  undermine  the 
authority  of  Gibbons  v.  Ogden,  and  the  disagreement  amongst 
the  Justices  is  not  nearly  so  apparent  in  the  report,  as  in  the 
opinions  of  Justice  Wayne  and  Chief  Justice  Taney  in  the 
Passenger  Cases,  infra.  It  is  unnecessary  to  anticipate  further 
than  that  the  attempt  resulted  in  the  principles  first  positively 
formulated  in  Cooleyw,  Port  Wardens,  infra,  and  now  affirmed 
in  the  early  part  of  the  opinion  in  the  Original  Package  Case, 
without  any  dissent ;  namely,  that  the  power  to  regulate  com- 
merce among  the  States,  is  a  unit,  but  if  particular  subjects 
within  its  operation  do  not  require  the  application  of  a  general 
or  uniform  system,  the  States  may  legislate  in  regard  to  them 
with  a  view  to  local  needs  and  circumstances,  until  Congress 
otherwise  directs. 
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V. 

Congress  has  exclusive  power  over  the  importation  of  foreign 
mercfiandise^  and  no  State  can  require  the  payment  of  a  tax,  or 
liceme,  before  the  sale  by  the  importer,  in  the  original  package. 

Foreign  goods  are  imported  by  merchants  for  sale  and  their 
sales  cannot  be  restricted  further  than  their  importations  may  be. 

Imported  merchandise,  upon  which  the  duties  have  been  paid, 
is  not  subject  to  State  taxation  while  in  the  possession  of  the  im- 
porter and  in  the  original  packages,  though  offered  for  sale. 

Wlien  an  original  package  has  been  used  or  exchanged  by 
breaking  up  for  use  or  retail  sale,  and  also  when  it  has  been  sold 
by  the  importer  in  its  original  condition,  it  loses  its  distinctive 
character  of  an  import  and  becomes  subject  to  the  powers  of  the 
State. 

A  tax  upon  the  dealer  is,  in  effect,  a  tax  upon  the  goods  them- 
selves. 

Brownetal.v.  The  State  of  Mary  land  {1^27),  12  Wheat.  (25  U. 
S.)  4i9,came  up  from  the  Court  of  Appeals  of  Maryland,  where  a 
judgment  of  the  City  Court  of  Baltimore,  upon  a  demurrer  to 
an  indictment,  had  been  affirmed,  and  the  present  plaintiffs  in 
error  condemned  for  not  taking  out  a  license  as  importers  of 
foreign  articles.  They  denied  that  the  State  could  re- 
quire such  a  license  as  the  right  to  collect  fifty  dollars  was  a 
right  which  would  authorize  any  sum  as  the  license  fee  ;  that 
is,  tlie  power  to  lay  such  a  tax  was  a  power  to  destroy  or  pro- 
hibit, which  had  been  declared  outside  of  the  present  powers  of 
the  States  in  McCulloch  v.  Maryland  (1819),  4  Wheat.  (17  U. 
S.)3i6. 

The  indictment  had  been  founded  upon  an  Act  of  the  legis- 
lature of  Maryland,  passed  in  1 821,  entitled — 

An  Act  supplementary  to  the  Act  laying  Duties  on  Licenses  to  Retailers 
of  Dry  Goods,  and  for  other  purposes. 

Section  2.  And  be  it  enacted,  that  all  importers  of  foreign  articles  or 
commodities  of  dry  goods,  wares,  or  merchandise,  by  bale  or  package,  or 
of  wine,  rum,  brandy,  whisky  and  other  distilled  spirituous  liquors,  etc., 
and  other  persons  selling  the  same  by  wholesale,  bale,  or  package,  hogs- 
head, barrel  or  tierce,  shall,  before  they  are  authorized  to  sell,  take  out  a 
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license,  as  by  the  original  act  is  directed,  for  which  they  shall  pay  fifty 
dollars ;  and  in  case  of  neglect  or  refusal  to  take  out  such  license,  shall  be 
subject  to  the  dame  p>enalties  and  forfeitures  as  are  prescribed  by  the  ori- 
ginal  act  to  which  this  is  a  supplement. 

Under  this  Act,  Chief  Justice  Marshall  considered  the  ques- 
tion for  solution  was  a  single  one  with  two  aspects  arising  from 
two  separate  clauses  of  the  Constitution,  the  Eighth  and  Tenth 
Sections  of  the  First  Article. 

The  cause  depends  entirely  on  the  question,  whether  the  legislature  of 
a  State  can  constitutionally  require  an  importer  of  foreign  articles  to  take 
out  a  license  from  the  State,  before  he  shall  be  permitted  to  sell  a  bale  or 
package  so  imported:    (12  Wheat.  25  U.  S.  436.) 

That  this  was  the  precise  point  for  decision  was  observed 
by  Justice  Barbour  in  delivering  the  opinion  of  the  Court  in 
The  Mayor,  etc,,  v.  Miln  (1837),  ii  Peters  (36  U.  S.)  134;  and 
by  Chief  Justice  Taney  in  the  License  Cases  {\Z^j),  5  How. 
(46  U.  S.)  575,  where  he  gave  his  adhesion  to  the  doctrine 
denying  such  power  to  the  State.  He  had  been  counsel  for 
the  State  of  Maryland  in  the  Brown  case,  and  he  now  thought 
the  rule  was  a  safe  and  just  one,  and  most  in  harmony  with 
the  obvious  intention  of  the  Constitution. 

Attention  is  called  to  this  statement  of  the  point  decided, 
because  there  have  been  those  who  have  considered  this  case 
to  have  been  overruled  by  Woodruff  v.  Parhafn  (1868),  infra^ 
where  a  tax  upon  all  auction  sales  in  the  city  of  Mobile  was 
sustained  although  some  of  the  goods  sold  were  from  another 
State.  The  tax  was  sustained  because  there  was  no  attempt 
to  discriminate ;  it  was  imposed  upon  all  sales  and  all  persons 
making  auction  sales. 

Under  the  Tenth  Section  of  the  First  Article  of  the  Con- 
stitution {ante,  page  425),  the  Chief  Justice  coincided  with  the 
argument  urged  against  the  State — 

Whether  the  prohibition  to  **lay  imports,  or  dnties  on  imports  or  ex- 
ports,"  proceeded  from  an  apprehension  that  the  power  might  be  so  ex- 
ercised as  to  disturb  that  equality  among  the  States  which  was  generally 
advantageous,  or  that  harmony  between  them,  which  it  was  desirable  to- 
preserve,  or  to  maintain  unimpaired  our  commercial  connections  with 
foreign  nations,  or  to  confer  this  source  of  revenue  on  the  government  of 
the  Union,  or  whatever  other  motive  might  have  induced  the  prohibition, 
it  is  plain  that  the  object  would  be  as  completely  defeated  by  a  power  to 
tax  the  article  in  the  hands  of  the  importer,  the  instant  it  was  landed,  as 
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by  a  power  to  tax  it  while  entering  port.  There  is  no  diflference  between 
a  power  to  prohibit  the  sale  of  an  article,  and  a  power  to  prohibit  its  intro- 
duction into  the  country.  The  one  would  be  a  necessary  consequence  of 
the  other.  No  goods  would  be  imported  if  none  could  be  sold.  No  ob- 
ject of  any  description  can  be  accomplished  by  laying  a  duty  on  impor- 
tation, which  may  not  be  accomplished  with  equal  certainty  by  laying  a 
duty  on  the  thing  imported  in  the  hands  of  the  importer.  It  is  obvious 
that  the  same  power  which  imposes  a  light  duty,  can  impose  a  very  heavy 
one,  one  which  amounts  to  a  prohibition.  Questions  of  power  do  not  de- 
pend upon  the  degree  to  which  it  may  be  exercised :  (12  Wheat.  25  U.  S. 
439-) 

This  position  did  not  command  entire  assent,  though  it  was 
strong  enough  to  induce  the  Supreme  Court  of  New  Hamp- 
shire to  avoid  it  with  the  remark — 

If  the  sale  be  prohibited,  it  may,  notwithstanding,  be  introduced  for  use 
by  the  person  importing,  for  export  to  another  country,  or  for  the  purpose 
of  being  sent  to  another  State  and  sold  there,  if  a  sale  there  be  lawful: 
Parksr,  C.  J.,  Pierce  v.  Tke  Stale  (1843),  i?  N.  H.  586. 

Of  course,  the  law  is  now  declared  otherwise,  in  conformity 
with  the  sentiments  of  Marshall.  See  the  decisions  and  ci- 
tations in  the  opinion  in  The  Original  Package  Case,  infra. 

Coming  nearer  to  the  precise  case  before  the  Court,  it  was 
argued  that  the  tax  demanded  was  upon  the  person,  and  not 
on  the  traffic.    To  this  Marshall  answered — 

It  is  impossible  to  conceal  fix)m  ourselves,  that  this  is  varying  the  form, 
without  varying  the  substance.  It  is  treating  a  prohibition  which  is  gen- 
eral, as  if  it  were  confined  to  a  particular  mode  of  doing  the  forbidden 
thing.  All  must  perceive  that  a  tax  on  the  sale  of  an  article,  imported 
only  for  sale,  is  a  tax  on  the  article  itself.  It  is  true,  the  State  may  tax 
occupations  generally,  but  this  tax  must  be  paid  by  those  who  employ 
the  individual,  or  is  a  tax  on  his  business.  The  lawyer,  the  physician, 
or  the  mechanic,  must  either  charge  more  on  the  article  in  which  he  deals, 
or  the  thing  itself  is  taxed  through  his  person.  This  the  State  has  a  right 
to  do,  because  no  constitutional  prohibition  extends  to  it.  So,  a  tax  on 
the  occupation  of  an  importer  is,  in  like  manner,  a  tax  on  importation. 
It  must  add  to  the  price  of  the  article,  and  be  paid  by  the  consumer,  or  by 
the  importer  himself,  in  like  manner  as  a  direct  duty  on  the  article  itself 
would  be  made.  This  the  State  has  not  a  right  to  do,  because  it  is  pro- 
hibited by  the  Constitution :     (Id.  444.) 

In  the  other  aspect  of  the  case,  under  the  Eighth  Section  of 
the  Commerce  clause  of  the  First  Article  of  the  Constitution, 
there  was  an  affirmance  of  the  general  principle  laid   down   in 
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Gibbons  v.  Ogden  {supra^  page  432),  where  the  extent  of  the 
power  to  regulate  commerce  among  the  several  States,  was  de- 
clared to  be  without  limitations  other  than  those  placed  upon 
it  by  the  Constitution.    In  the  language  of  Marshall — 

The  power  is  co-extensive  with  the  subject  upon  which  it  acts  and  can- 
not be  stopped  at  the  external  boundary  of  the  State,  but  must  enter  its  in- 
terior ♦  ♦♦♦♦♦*  If  this  power  reaches  the  interior  of  the  State,  and, 
may  there  be  exercised,  it  must  be  capable  of  authorizing  the  sale  of  those 
articlcswhich  it  introduces.  Commerce  is  intercourse;  one  of  its  most 
ordinary  ingredients  is  traffic  ♦  ♦  ♦  ♦*  Sale  is  the  object  of  importation, 
and  is  an  essential  ingredient  of  that  intercourse  of  which  importation 
constitutes  a  part.  It  is  as  essential  an  ingredient,  as  indispensable  to  the 
existence  of  the  entire  thing,  then,  as  the  importation  itself.  It  must  be 
considered  a  component  part  of  the  power  to  regulate  commerce.  Congress 
has  a  right,  not  only  to  authorize  importation,  but  to  authorize  the  im- 
porter to  seU  ♦  ♦  ♦  *  *  The  power  claimed  by  the  State  is,  in  its  nature, 
in  conflict  with  that  given  to  Congress  ;  and  the  greater  or  less  extent  in 
which  it  may  be  exercised,  does  not  enter  into  the  enquiry  concerning  its 
existence  ♦  ♦  *  ♦  Any  charge  on  the  introduction  and  incorporation  of 
the  articles  into  and  with  the  mass  of  property  in  the  country,  must  be 
hostile  to  the  power  given  to  Congress  to  regulate  commerce,  since  an 
essential  part  of  that  regulation,  and  the  principal  object  of  it,  is  to  pre- 
scribe the  regular  means  for  accomplishing  that  introduction  and  incor- 
poration :    (12  Wheat.  25  U.  S.  446-8.) 

In  this  case,  the  rule  in  Gibbons  v.  Ogden,  ante,  page  426, 
received  a  necessary  limitation,  to  prevent  the  abridgment  of 
the  power  of  taxation  by  the  State — 

It  may  be  conceded  that  the  words  of  the  prohibition  ought  not  to  be 
pressed  to  their  utmost  extent ;  that  in  our  complex  system,  the  object  of 
powers  conferred  on  the  government  of  the  Union,  and  the  nature  of  the 
often  conflicting  powers  which  remain  in  the  States,  must  always  be 
taken  into  view,  and  may  aid  in  expounding  the  words  of  any  partictdar 
clause.  But,  while  we  admit  that  sound  principles  of  construction  ought 
to  restrain  all  courts  from  carrying  the  words  of  the  prohibition  beyond 
the  object  the  Constitution  is  intended  to  secure,  that  there  must  be  a 
point  of  time  when  the  prohibition  ceases,  and  the  power  of  the  State  to 
tax  commences ;  we  cannot  admit  that  this  point  of  time  is  the  instant 
that  the  articles  enter  the  country.  It  is,  we  think,  obvious,  that  this  con- 
struction would  defeat  the  prohibition  :     (12  Wheat  25  U.  S.  441.) 

Realizing  that  this  prohibition  upon  State  taxation  might  be 
so  construed  as  to  deprive  the  State  of  its  rightful  powers,  the 
language  already  quoted  on  page  440  supra,  was  followed  by 
a  definition  which  embraced  the  now  well-known  term  used  as 
a  part  of  the  title  of  these  pages. 


Digitized  by 


Google 


♦  AN   ORIGINAL  PACKAGE.  443 

The  power  [of  the  State  to  tax]  and  the  [Constitutional]  restriction  upon 
it,  though  quite  distinguishable  when  the^  do  not  approach  each  other, 
may  yet,  like  intervening  colors  between  black  and  white,  approach  so 
nearly  as  to  perplex  the  understanding,  as  colors  perplex  the  vision  in 
marking  the  distinction  between  them.  Yet  the  distinction  exists,  and 
must  be  marked  as  the  cases  arise.  Till  they  do  arise,  it  might  be  pre- 
mature to  state  any  rule  as  being  universal  in  its  application.  It  is  suf- 
ficient for  the  present  to  say,  generally,  that  when  the  importer  has  so 
acted  upon  the  thing  imported  that  it  has  become  incorporated  and  mixed 
up  with  the  mass  of  property  in  the  country,  it  has,  perhaps,  lost  its  dis- 

'tinctive  character  as  tin  import,  and  has  become  subject  to  the  taxing 
power  of  the  State,  but  while  remaining  the  property  of  the  importer,  in 

Ihis  warehouse,  in  the  original  form  or  package  in  which  it  was  imported, 
a  tax  upon  it  is  too  plainly  a  duty  on  imports,  to  escape  the  prohibition  in 

tthe  Constitution :    (Id.  441-2.) 

The  precise  case  here  supposed  arose  in  California  {Low  v. 
Austin,  1872,  13  Wall.  80  U.  S.  29),  where  an  attempt  to  as- 
sess imported  wines  for  local  taxation  was  sustained  by  the 
State  Supreme  Court,  but  that  judgment  was  reversed  by  the 
Supreme  Court  of  the  United  States,  Justice  Field  delivering 
the  opinion.  The  duty  had  been  paid  on  these  wines,  and  the 
importer  then  stored  them  in  the  original  packages  awaiting  a 
sale.  The  California  Judges  (Temple,  Wallace,  Crockett 
and  Sprague),  thought  this  case  did  not  rest  upon  the  same 
j)rinciple  as  Brown  v.  Maryland, — 

In  this  case,  no  tax  is  levied  upon  imports ;  as  such,  they  are  not  subject- 
'ed  to  any  burden  as  a  class,  and  we  did  not  understand  the  case  oi  BroTvn 
y.  Maryland  as  going  to  the  extent  of  establishing  that  an  ad  valorem 
tax  by  the  State,  upon  the  property  of  its  citizens,  would  be  in  conflict 
with  this  provision,  even  though  a  portion  of  such  values  were  invested 
in  imported  goods  still  in  the  original  packages  and  unsold.  We  see  no 
reason  why  imported  goods  exposed  in  the  store  of  a  merchant  for  sale, 
do  not  constitute  a  portion  of  the  wealth  of  the  State,  as  much  as  domestic 
goods  similarly  situated.  A  tax  which  is  imposetl  upon  all  the  property 
of  the  State  cannot  in  any  sense  be  considered  a  tax  upon  commerce.  It 
has  no  tendency  to  discourage  importations.  *  *  The  tax  prohibited 
must  be  a  tax  upon  the  character  of  the  goods  as  importations,  rather 
than  upon  the  goods  themselves  as  property. 

The  Attorney  General  of  the  State  illustrated  the  argument 
that  the  State  could  tax,  by  asserting  that  this  wine  was 
placed  where  thieves  might  break  through  and  steal,  but  for 
the  local  police  force. 

But  the  obvious  answer  to  this  position  is  found  in  the  fact,  which  is,  in 
substance,  expressed  in  the  citations  made  from  the  opinions  of  Marshai«i, 


Digitized  by 


Google 


444  THE   LAW   GOVERNING 

and  TANKYjthat  tlie  goods  imported  do  not  lose  their  character  as  imports^i 
and  become  incorporated  into  the  mass  of  property  of  the  State,  until  thejr 
have  passed  from  the  control  of  the  importer,  or  been  broken  up  by  hint 
from  their  original  cases.  Whilst  retaining  their  character  as  imports,  a  tax 
upon  them,  in  any  shape,  is  within  the  constitutional  prohibition  :  Piei^d, 
J.,  Low  V.  Austin  (1872),  13  Wall.  (80  U.  S.)  29,  34. 

This  idea  seems  to  have  had  some  local  prevalence,  as  it  is 
combatted,  though  without  reference  to  this  denial,  by  Deady, 
D.  J.,  in  U,  S.  V.  Bridelman{\Zii\  U.  S.  Dist.  Ct.,  Dist  Ore., 
7  Fed.  Repr.  894, 901. 

Afterwards,  the  case  of  an  export  arose  by  an  attempt  to 
tax  logs  purchased  for  export  and  at  the  place  of  export,  wait- 
ing shipment  to  a  foreign  country.  The  tax  was  declared  in- 
valid, on  the  authority  of  Brawn  v.  Maryland  and  Low  v. 
Austin,  by  Woods,  Circ.  J.,  Clarke  &  Co.  v.  Clarke  (1877),  U. 
S.  Circ.  Ct.,  S.  Dist.  Ga.,  3  Woods  408. 

The  same  judges  concurred  in  Brown  v.  Maryland  as  in 
Gibbons  v.  Ogden,  page  432,  but  Justice  Thompson  dissented,  on 
the  ground  that  nothing  more  was  required  by  the  Maryland 
law  than  that  retail  and  wholesale  dealers  in  foreign  merchan- 
dise must  take  out  a  license  for  authority  to  sell ;  that  this  li- 
cense in  the  case  of  retail  dealers  was  thought  to  be  no  vio- 
lation of  the  Constitution ;  that  the  wholesale  dealer  was  such 
in  the  internal  commerce  of  the  State  only ;  that  he  had  been 
indicted  for  selling  without  a  license  and  not  for  importing; 
and  that  there  would  be  no  doubt  a  violation  of  the  Constitu- 
tion if  the  State  law  had  required  a  license  to  import  The 
Court  was  thus  unanimous  on  the  subject  of  importation  and 
the  great  majority  thought  importation  included  the  right  to 
sell  in  the  original  package.  The  dissenting  judge  thought 
that  the  imports  were  not  even  protected  by  stopping  at  the 
line  of  the  original  package,  as  the  moment  it  was  broken,  the 
State  laws  would  apply  and  effectually  serve  to  restrain  im- 
ports ;  not  being  willing  to  go  to  that  extreme.  Justice  Thomp- 
son dissented. 

The  Miln  case  {infra")  necessarily  involved  the  principles  of 
this  case,  when  it  raised  the  question  of  the  correctness  of  the 
principles  of  Gibbons  v.  Ogden  ;  it  is  not  necessary  to  anticipate^ 
as  the  final  result  has  been  a  complete  affirmance. 
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VI. 

State  laws  affecting  commerce  are  valid  in  the  absence  of 
Congressional  legislation,  and  in  the  case  of  a  subject  not  requir- 
ing a  genercU  regtdattonl 

Such  a  subject  is  a  dam  or  bridge  interfering  with  commerce 
in  a  stream  wholly  within  a  State  though  flowing  into  an  inter- 
state body  of  water. 

Such  laws  are  the  exercise  of  the  reserved  police  powers  of  the 
State. 

The  case  of  Thompson  Wilson,  etal.,  v.  The  Black  Bird  Creek 
Marsh  Company  {iS2g),  2  Peters  (27  U.  S.)  245,  arose  from 
the  erection  of  a  dam  across  a  small  salt  water  creek  in  the 
State  of  Delaware,  under  the  authority  of  the  State  law  passed 
in  February  1822.  The  owers  of  a  sloop  called  the  SaUy, 
broke  down  the  dam  which  had  been  erected,  and  defended 
their  action  under  the  Commerce  clause  of  the  Constitution. 
This  was  denied  by  Chief  Justice  Marshall  in  delivering  the 
opinion,  on  the  ground  that  Congress  had  not  acted,  and  in 
the  absence  of  such  action,  the  neighboring  meadows  might 
be  kept  dry  and  the  health  of  the  community  improved  by 
such  schemes,  even  though  the  tide  had  flowed  above  where 
the  dam  was  erected ;  the  language  of  the  opinion  on  this 
point  was: 

If  Congress  had  passed  any  act  which  bore  upon  the  case  ;  any  act  in 
execution  of  the  power  to  regulate  commerce,  the  object  of  which  was  to 
control  State  legislation  over  these  smaU,  navigable  creeks  into  which  the 
tide  flows  and  which  abound  throughout  the  lower  country  of  the  Middle 
and  Southern  States,  we  .should  feel  not  much  difficulty  in  saying  that  a 
State  law  coming  in  conflict  with  such  act,  would  be  void.  The  repug- 
nancy of  tiie  law  of  Delaware  to  the  Constitution,is  placed  entirely  on  its  re- 
pugnancy to  the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States ;  a  power  which  has  not  been  so  exercised  as  to 
affect  the  question :    {2  Peters,  27  U.  S.  252.)  ^ 

This  case  was  distinctly  affirmed  in  the  Chestnut  Street 
Bridge  Case,  {Gilman  v.  Phila.  1866,  3  Wall.  70  U.  S.  713, 
727-9)  on  an  opinion  by  Justice  Swayne,  with  the  con- 
currence of  Justice  Chase,  and  Justices  Grier,  Nelson, 
Miller  and  Field,  the  dissent  being  by  Justices  Clifford, 
Wayne  and    David   Davis;  and   again   affirmed   in   Pound 
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V.  Turck  (1878),  5  Otto  (95  U.  S.)  459,  in  an  opinioit 
by  Justice  Miller,  with  the  concurrence  of  Chief  Justice 
Waite  and  Justices  Strong,  Hunt,  Swayne,  Field,  Bradley 
and  Harlan,  Justice  Clifford  also  concurring,  though  still 
adhering  to  the  principles  of  his  dissenting  opinion  in  GUmajt 
V.  Phila.  It  is  used  by  Justice  Strong,  in  Transportation  Co^ 
V.  Chicago  (1879),  99  U.  S.  635,  643,  with  the  assent  of  all  the 
last  mentioned  Justices,  except  Hunt  (who  was  absent);  by 
Justice  Field,  in  Cardwell  y.  Bridge  Co,  (1884),  113  U.  S. 
205,  209,  with  the  assent  of  Justices  Miller,  Bradley,  Har- 
lan, Woods,  Matthews,  Gray  and  Blatchford,  Chief  Jus- 
tice Waite  being  absent ;  and  by  Justices  Gray,  Harlan  and 
Brewer,  in  their  dissent  in  the  Original  Package  Case^  infra^ 
It  is  therefore  important  to  observe  that  this  quotation  from 
Marshall's  opinion  has  been  supposed  to  demonstrate  that  he 
did  not  hold  to  the  exclusive  view  of  the  power  of  Congress 
which  has  subsequently  been  deduced  from  his  language  in  the 
preceding  cases.  If  such  inference  should  be  correct,  then  the 
Chief  Justice  should  be  classed  with  Kent  and  those  who 
hold  that  the  State  may  legislate  until  Congress  acts.  See 
pages  421,  430,  431,  supra. 

This  understanding  of  Marshall's  views  was  held  by  Chief 
Justice  Taney  and  Justices  Woodbury  and  Catron,  in  the 
License  Cases,  5  How.  (46  U.  S.)  583,  605,  625,  although  the 
latter  recognized  the  conflicting  statements  of  two  contempor- 
aneous Justices,  Thompson  and  Story,  in  the  MUft  Case, 
infra,  Taney  repeated  this  sentiment  in  his  dissent  in  the 
Wheeling  Bridge  Case,  13  How.  (54  U.  S.)  518,  585. 

Justice  Daniel  was  on  the  bench  when  the  License  Cases 
were  decided,  but  made  no  illusion  to  this  case  until  the  Pas- 
senger  Cases  came  before  the  court,  when  he,  too,  joined  in 
holding  that — 

The  case  of  ]Vilson  v.  The  Blackbird  Creek  Marsh  Company  affirms,, 
in  language  too  explicit  for  misapprehension,  that  the  States  may, 
by  their  legislation,  create  what  may  be  obstructions  of  the  means  of  com- 
mercial intercourse,  subject  to  the  controUing  and  paramount  authority  of 
Congress  :'*    (7  How.  48  U.  S.  500.) 

And  similarly,  when  dissenting  in  the  Wheeling  Bridge  Case, 
13  How.  (54  U.  S.)  518,  599.     And  the  dissent  of  Chief  Jus- 
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tice  Waite  and  Justices  Harlan  and  Gray,  in  Bowman  v. 
Chicago  &  N.  W.  RR,  Co,  (1888),  125  U.  8.521-2.  Naturally, 
therefore,  the  survivors  (Gray  and  Harlan)  dissent  in  the 
Original  Package  Case,  infra,  where  their  views  are  stated  at 
length.  Still,  Chief  Justice  Waite,  eleven  years  previous,  had 
explained  tliat — 

There  can  be  no  doubt  but  that  exclusive  power  has  been  conferred  up- 
on Congress  in  respect  to  the  regulation  of  commerce  among  the  several 
States.  The  diflficulty  has  never  been  as  to  the  existence  of  this  power, 
but  as  to  what  is  to  be  deemed  an  encroachment  upon  it :  Hall  v.  De- 
Cuir  (1877),  5  Otto  (95  U.  S.)  485,  488. 

Chief  Justice  Waite  also  argued  with  Justice  Bradley  (one 
of  the  majority  of  the  Court  in  the  Original  Package  Case, 
{infra),  and  with  Justice  Gray  in  dissenting  from  the  opinion 
of  the  Court  in  Wabash,  St,  L.  &  P.  RR,  Co,  v.  Illinois 
(1886),  118  U.  S.  557,  where  the  State  was  denied  the  power 
to  regulate  interstate  freight  and  passenger  rates. 

At  the  turning  point  in  the  line  of  decisions,  which  now  fix 
the  exclusive  powef  of  Congress,  Justice  Curtis  thought  this 
case  authority  that  the  States  might  legislate  in  the  absence  of 
Congressional  legislation:  Cooley  v.  Port  Wardens  (185 1), 
12  How.  (53  U.  S.)  299,  319. 

Though  the  Justices  of  the  Court  which  had  decided  GHh 
bons  V.  Ogden,  and  Wilson  v.  Marsh  Co.,  passed  away,  there 
were  immediately  those  among  their  successors  who  combat- 
ted  the  inference  drawn  by  Taney  and  the  Justices  of  his 
school  of  political  thought.  Thus,  Justice  McLean,  in  the  - 
Passenger  Cases,  (1849)  7  How.  (48  U.  S.)  283, 397,  pointed  out 
that  the  language  used,  while  less  guarded  than  usual, 
should  be  construed  in  reference  with  the  question  before  the 
Court,  especially  as  Gibbons  v.  Ogden  was  cited  and  not  even 
distinguished,  much  less  overruled;  and.  in  Cooley  v.  Port 
Wardens  (iSsi),  12  How.  (53  U.  S.)  299,  324,  again  alluded 
to  this  case  as  an  illustration  of  the  difficulty  of  restraining  to 
the  facts  of  the  case,  so  important  a  principle  as  that  supposed 
to  lie  in  this  opinion.  In  the  M^heeling  Bridge  Case,  the  same 
Justice  distinguished  this  case  as  different  fn  principle,  adding, 
in  his  understanding  of  the  opinion,  that — 
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The  Chief  Justice  [Marshaix  had  virtually]  said  it  was  a  matter  of 
doubt  whether  the  small  creeks,  which  the  tide  makes  navigable  a  short 
distance,  are  within  the  general  commercial  regulation,  and  that  in  such 
cases  of  doubt,  it  would  be  better  for  the  Court  to  follow  the  lead  of  Con- 
gress :  (13  How.  54  U.  S.  566.) 

In  Gilman  v.  PhUadelphia  (1866),  3  Wall.  (70  U.  S.)  713, 
743,  Justices  Clifford,  Wayne  and  David  Davis  thought  that 
no  man  living  had  any  reason  to  suppose  that  the  views  of 
Marshall  and  his  associates  had  changed,  between  Gibbons  v, 
Ogden  and  Wilson  v.  Marsh  Co,  As  these  dissenting  Justices 
held  this  case  second  in  point  of  importance  to  no  one  de- 
livered by  Marshall,  they  considered  that  it  decided  the  dam 
in  question  to  have  been  erected  under  the  reserved  police 
powers  of  the  State.  Justice  Clifford  repeated  these  senti- 
ments in  his  concurring  opinion  in  Hall  v.  De  Cuir  (1877)  5 
Otto.  (95  U.  S.)  485,  514,  516,  with  approving  mention  of  Jus- 
tice McLean's  statement,  supra. 

In  Cardwellv,  American  River  Bridge  Co,  (1884),  113  U.  S. 
205,  Justice  Field  cited  this  case  and  those  following  it,  with 
the  explanation  that — 

These  cases  illustrate  the  general  doctrine,  now  fully  recognized,  that 
the  commercial  power  of  Congress  is  exclusive  of  State  authority  only 
when  the  subjects  upon  which  it  is  exerted,  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regulations  affecting  alike  all  the 
States,  and  that  when  the  subjects  within  that  power  are  local  in  their  na- 
ture or  operation,  or  constitute  mere  aids  to  commerce,  the  States  may 
provide  for  their  regulation  and  management,  until  Congress  intervenes 
and  supersedes  their  action :     (Id. ) 

To  the  same  effect,  per  Bradley^  J.  Williametfe  Iron  Bridge 
Co,  V.  Hatch  (1887),  125  U.  S.  I,  8  ;  Lamar,  J.  Kiddv,  Pearson 
(1888).  128  Id.,  I,  23. 

VIL 

A  state  fnay  legislate  for  the  safety ^  happiness  and  prosperity 
of  its  inliabitants,  except  when  it  is  restrained  by  the  Constitution 
of  the  United  States. 

A  state  may  require  the  commajider  of  a  vessel  arriving  at  a 
port  within  its  jurisdiction,  to  report  his  passenger  list. 

The  Mayor,  etc,  of  New  York  v.  Miln  (1837),  1 1  Peters  (36 
U.  S.)   102,   raised  the   question   of  the   constitutionality   of 
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another  statute  of  New  York  (that  of  February  1 1,  1824),  un- 
der which  an  action  was  begun  in  the  Superior  Court  of  that 
city  against  the  consignee  of  the  ship  Emily  for  not  reporting 
the  passenger  list  The  consignee  being  an  alien,  removed 
the  case  into  the  Circuit  Court  of  the  United  States  and  de- 
murrer to  the  declaration:  on  a  division  of  opinion  be- 
tween the  judges,  the  question  of  the  constitutionality  of  the 
section  requiring  the  certificate  by  the-captain  of  such  passen- 
ger list,  was  certified  into  the  Supreme  Court :  See  page  145 
of  the  report,  and  per  Justice  Wayne,  in  the  Passenger  Cases 
{1849),  7  Howard  (48  U.  S.)  430.  That  section  was  thus  sum- 
marized by  Justice  Barbour  : — 

The  statute,  among  other  things,  enacts  that  every  master  or  commander 
-of  any  ship  or  other  vessel  arriving  at  the  port  of  New  York  from  any 
country  out  of  the  United  States,  or  from  any  other  of  the  United  States 
than  the  State  of  New  York,  shall,  within  twenty-four  hours  after  the  ar- 
rival of  such  ship  or  vessel  in  the  said  port,  make  a  report  in  writing,  on 
oath  or  affirmation  to  the  Mayor  of  the  City  of  New  York,  or,  in  case  of 
his  sickness  or  absence,  to  the  Recorder  of  the  said  City,  of  the  name, 
place  of  birth  and  last  legal  settlement,  age  and  occupation  of  every  per- 
son who  shall  have  been  brought  as  a  passenger  in  such  ship  or  vessel,  on 
her  last  voyage  from  any  country  out  of  the  United  States  into  the  port  of 
New  York,  or  any  of  the  United  States,  and  from  any  of  the  United  States 
other  than  the  State  of  New  York  to  the  City  of  New  York,  and  of  all  pas- 
sengers who  shall  have  landed,  or  been  suffered  or  permitted  to  land  from 
such  ship  or  vessel,  at  any  place,  during  such  her  last  voyage,  or  have 
been  put  on  board,  or  suffered,  or  permitted  to  go  on  board  of  any  other 
ship  or  vessel,  with  the  intention  of  proceeding  to  the  said  City,  imder  the 
penalty  on  such  master  or  commander,  and  the  owner  or  owners,  consignee 
or  consignees  of  such  ship  or  vessel,  severally  and  respectively  of  seventy- 
five  dollars  for  every  person  neglected  to  be  reported  as  aforesaid  and  for 
-every  person,  whose  name,  place  of  birth,  and  last  legal  settlement,  age, 
and  occupation,  or  either  or  any  of  such  particulars  shall  be  falsely  re- 
ported as  aforesaid,  to  be  sued  for  and  recovered  as  therein  provided. 

Justice  Story,  in  his  dissenting  opinion,  made  a  fuller  state- 
ment (page  153)  though  disclosing  no  other  matters  to  influ- 
ence the  decision. 

The  case  was  first  reached  during  the  lifetime  of  Marshall, 
in  January  term,  1835,  but  the  Court  declined  to  consider  it 
until  a  vacancy  in  the  bench  occasioned  by  the  resignation  of 
Justice  Duval  should  be  filled  :  9  Peters  (34  U.  S.)  85.  Chief 
Justice  Marshall  died  at  Philadelphia,  July  6,  1835,  and  one 
of  the  counsel  for  the  State  of  Maryland  in  the  Brown  case. 
Vol.  XXXVIII.- 29. 
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Roger  Brooke  Taney,  was  appointed  to  the  vacancy  and  con* 
firmed  December  26,  1835.  The  case  was  then  argued  with- 
out result,  as  the  Justices  were  equally  divided  in  opinion,  and 
before  the  case  was  again  reached.  President  Jackson  appoint- 
ed Philip  Pendleton  Barbour,  March  15, 1836,  to  the  vacant 
Justiceship.  Upon  the  final  disposition  of  the  case,  the  Chief 
Justice  and  Justice  McLean,  agreed  with  Justice  Barbour  in 
the  opinion  read  by  the  latter;  Justice  Story  dissented;  Jus- 
tice Thompson  wrote  the  opinion  which  a  majority  of  the  other 
Justices  could  not  agree  to ;  he  then  read  it  as  his  individual 
opinion ;  Justice  Baldwin  afterwards  wrote  a  separate  opinion  : 
about  his  assent  to  the  opinion  read  by  Justice  Barbour  there 
seems  to  be  doubt :  See  the  remarks  of  Justice  Wayne  and 
Chief  Justice  Taney  in  the  Passenger  Cases  (1849),  7  How. 
(48  U.  S.)  283,  429,  487  ;  and  Justice  Wayne,  assented  to  the 
opinion  of  the  Court  only  so  far  as  to  agree  that  the  law  of 
New  York  was  valid  as  a  police  regulation.  For  this  reason 
Justice  Barbour  could  only  express  his  own  opinion,  that 
passengers  were  not  the  subject  of  commerce,  and  declare — 

But  we  do  not  place  our  opinion  on  this  ground.  We  choose  rather  to 
plant  ourselves  on  what  we  consider  impregnable  positions.  They  are 
these :  that  a  State  has  the  same  undeniable  and  unlimited  jurisdiction 
over  all  persons  and  things  within  its  territorial  limits,  as  any  foreign  na- 
tion, where  that  jurisdiction  is  not  surrendered,  or  restrained  by  the  Con- 
stitution of  the  United  States.  That,  by  virtue  of  this,  it  is  not  only  the 
right,  but  the  bounden  and  solemn  duty  of  a  State,  to  advance  the  safety, 
happiness,  and  prosperity  of  its  people,  and  to  provide  for  its  general  wel- 
fare, by  any  and  every  act  of  legislation  which  it  may  deem  to  be  con- 
clusive to  these  ends ;  when  the  power  over  the  particular  subject,  or  the 
manner  of  its  exercise  is  not  surrendered  or  restrained,  in  the  manner  just 
stated.  That  all  those  powers]which  relate  to  merely  municipal  legislation 
or  what  may,  perhaps,  more  properly  be  called  internal  police  are  not 
thus  surrendered  or  restrained,  and  that,  consequently,  in  relation  to  these, 
the  authority  of  a  State  is  complete,  unqualified  and  exclusive:  (11 
Peters,  36  U.  S.  139.) 

A  consequence  grew  out  of  this  language  which  was  repud- 
iated in  the  Passenger  Cases  by  Justices  McLean  and  Wayne 
with  the  other  Justices  composing  the  majority  of  the  Court ; 
that  is,  that  the  State  could  exercise  its  authority  from  the 
first  instant  of  the  termination  of  a  voyage,  in  direct  opposi- 
tion to  the  principles  of  Brown  v.  Maryland. 
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The  dissenting  opinion  of  Story  was  placed  upon  the  broad 
ground  that  a  State  could  not  legislate  in  such  a  manner  as  to 
act  upon  subjects  either  within  or  beyond  its  territorial  limits^ 
if  such  action  trenched  upon  an  exclusive  authority  of  Con- 
gress to  regulate  commerce,  including  passenger  traffic  :  (i  i 
Peters,  36  U.  S.  156,  158.)  This  is,  of  course,  open  to  the 
criticism  of  Justice  Thompson,  that  the  Court  had  not  defined 
the  bounds  of  Congressional  authority,  and  to  that  of  Kent, 
{antiy  page  430)  that  it  is  not  a  question  of  State  power,  but 
how  far  may  the  State  go  on  legislating  until  there  is  a  colli- 
sion with  the  power  confided  to  Congress ;  but  it  was,  in  effect, 
adopted  in  the  Passenger  Cases,  infra. 

This  opinion  of  Story,  he  tells  us   himself,  at  the  close  of 
this  dissenting  opinion,  was  concurred  in   by  the  then   late 
Chief  Justice  Marshall. 

Justice  Baldwin's  concurring  opinion  should  be  readincon- 
nection  with  the  prefatory  remarks  to  his  General  View  of  the 
Origin  and  Nature  of  the  Constitution  and  Government  of  the 
United  States: 

As  my  opinions  on  constitutional  questions  are  founded  on  a  course  of 
investigation  different  from  that  which  is  usually  taken,  I  cannot,  in  justice 
to  myself,  submit  them  to  the  profession  without  a  full  explanation  of 
what  may  be  deemed  my  peculiar  views  of  the  Constitution.  By  taking 
it  as  the  grant  of  people  of  the  several  States,  I  find  an  easy  solution  of  all 
questions  arising  under  it ;  whereas,  in  taking  it  as  the  grant  of  the  people 
of  the  United  States  in  the  aggregate,  I  am  wholly  unable  to  make'its  var- 
ious provisions  consistent  with  each  other,  or  to  find  any  safe  rule  of  in- 
terpreting them  separately .     (Id.  I.) 

This  method  of  viewing  the  Constitution  is  worthy  of  this 
passing  notice  because  Baldwin  agreed  with  the  judgment  of 
the  Court  in  Brown  v.  Maryland  and  Gibbom  v.  Ogden,    Those 
judgments  we^e  entered  upon  opinions  by  Chief  Justice  Mar- 
shall, whose  view  of  the  Constitution  was  directly  opposite : — 

The  powers  of  the  General  government,  it  has  been  said,  are  delegated  by 
the  States,  who  alone  are  truly  sovereign  ;  and  must  be  exercised  in  sub* 
ordination  to  the  States,  who  alone  possess  supreme  dominion. 

It  would  be  difficult  to  sustain  this  proposition.  The  convention  which 
framed  the  Constitution  was  indeed  elected  by  the  State  legislatures.  But 
the  instrument,  when  it  came  from  their  hands,  was  a  mere  proposal, 
without  obligation,  or  pretensions  to  it.  It  was  reported  to  the  then  exist- 
ing  Congress  of  the  United  States,  with  a  request  that  it  might  **  be  sub- 
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mitted  to  a  convention  of  delegates,  chosen  in  each  State  by  the  people 
thereof,  under  the  recommendation  of  its  legislature,  for  their  assent  and 
ratification."  This  mode  of  proceeding  was  adopted ;  and  by  the  conven- 
tion, by  Congress,  and  by  the  state  legislatures,  the  instrument  was  sub- 
mitted to  the  people.  They  acted  upon  it  in  the  only  manner  in  which 
they  can  act  safely,  eflFectively,  and  wisely,  on  such  a  subject,  by  assem- 
bling in  convention.  It  b  true,  they  assembled  in  their  several  States — and 
where  else  should  they  have  assembled  ?  No  political  dreamer  was  ever 
wild  enough  to  think  of  breaking  down  the  lines  which  separate  the 
^states,  and  of  compounding  the  American  people  into  one  common  mass. 
Of  consequence,  when  they  act,  they  act  in  their  states.  But  the  meas- 
ures they  adopt  do  not,  on  that  account,  cease  to  be  the  measures  of  the 
people  themselves,  or  become  the  measures  of  the  state  governments. 

From  these  conventions  the  Constitution  derives  its  whole  authority. 
The  government  proceeds  directly  from  the  people;  is  "ordained  and 
established*'  in  the  name  of  the  people;  and  is  declared  to  be  ordained, 
**  in  order  to  form  a  more  perfect  Union,  establish  justice,  insure  domestic 
tranquility,  and  secure  the  blessings  of  liberty  to  themselves  and  to  their 
posterity.'*  The  assent  of  the  states,  in  their  sovereign  capacity,  is  im- 
plied in  calling  a  convention,  and  thus  submitting  that  instrument  to  the 
people.  But  the  people  were  at  perfect  liberty  to  accept  or  reject  it ;  and 
their  act  was  final.  It  required  not  the  affirmance,  and  could  not  be 
negatived,  by  the  State  governments.  The  Constitution,  when  thus 
adopted,  was  of  complete  obligation,  and  bound  the  state  sovereignties: 
McCulloch  V.  The  State  of  Maryland  (1819),  4  Wheat.  (17  U.  S.)  402—404. 

The  substance  of  this  concurring  opinion  is  still  and  is  like- 
ly to  remain,  the  interpretation,  in  this  direction,  of  the  com- 
merce clause ;  it  is  as  follows  : — 

It  may  therefore  be  taken  as  an  established  rule  of  constitutional  law, 
that  whenever  anything  which  is  the  subject  of  foreign  commerce,  is 
brought  within  the  jurisdiction  of  a  State,  it  becomes  subject  to  taxation 
and  regulation  by  the  laws  of  a  State  so  far  as  is  necessary  for  enforcing 
the  inspection  and  all  analogous  laws,  which  are  a  part  of  its  internal 
police.  And  as  these  laws  are  passed  in  virtue  of  an  original  inherent 
right  in  the  people  of  each  State  to  an  exclusive  and  absolute  jurisdiction 
and  legislative  power,  which  the  Constitution  has  neither  granted  to  the 
general  government,  nor  prohibited  to  the  States  the  authority  of  these 
laws  is  supreme  and  incapable  of  any  limitation  or  control  by  Congress  : 
Bald.  Views,  188. 

The  construction  of  this  clause  of  the  Constitution  would 
therefore  seem  to  be  more  uniform  than  the  diverse  political 
views  of  the  Judges  might  imply. 

The  judgment  in  this  case  decides  nothing  more  than  that 
a  State  may  require  the  name  and  quality  of  every  foreigner 
landing  within  its  borders :  Wayne,  J.,  Passenger  Cases  (1849), 
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7  How.  (48  U.  S.)  283,  423,  425.  And  in  this  respect,  has 
been  recognized  as  good  law  by  Justice  Miller  in  the 
Slaughter  House  Cases  (1873),  16  Wall.  (83  U.  S.)  36,  63, 
and  in  Henderson  v.  The  Mayor  (1876),  92  U.  S.  259,  269,  and 
infra /dLTid  by  Justice  Swayne  in  Machine  Co,  v.  Gage  (1880), 
100  U.  S.  676,  678. 

The  precise  point  decided  must  always  be  regarded  in  the 
use  of  this  case,  as  the  principles  of  Marshall  were  there 
seriously  impugned,  and  remained  so  during  a  period  of  four- 
teen years,  during  which  the  divided  Court  agreed  upon  the 
judgment  in  the  License  Cases  and  with  more  unanimity  of  rea- 
son decided  the  Passenger  Cases.  With  Cooley  v.  Port  Ward^ 
enSy  the  principles  of  Marshall  began  again  to  prevail  in  the 
Court,  though  the  Justices  have  not  yet  been  able  to  reach  one 
opinion.  This  is  probably  because  they  have  not  been  able  to 
settle  in  their  own  minds,  a  reasonable  definition  of  the  police 
power  of  the  States. 

VIII. 

The  power  to  regulate  commerce  among  the  several  States  is 
granted  in  the  same  clause ^  and  by  the  same  wordSy  as  that  with 
foreign  nations ^  and  is  co-extensive  with  it. 

Congress  has  the  exclusive  power  to  regulate  commerce  among 
the  States,  though  it  has  been  supposed  that  the  States  might  act 
until  Congress  interfered. 

State  laws  requiring  a  liceftse  to  sell  liquors  brought  from  a 
foreign  nation^  or  another  State,  were  considered  to  be  valid,  but 
now  they  ate  declared  to  be  void  so  far  as  respects  their  sale  by 
the  importer  in  the  original  package. 

Pierce  et,  al,  v.  Tlu  State  of  New  Hampshire  (1847),  5 
Howard  (46  U.  S.)  505,  was  one  of  three  cases  heard  and  de- 
cided together  and  commonly  known  as  the  License  Cases, 
This  case  came  before  the  highest  court,  the  Supreme  Court 
of  Judicature,  in  July  Term,  1843,  on  a  writ  of  error  to  a 
judgment  entered  in  the  Court  of  Common  Pleas  at  the  pre- 
ceding January  Term,  upon  an  indictment  for  selling  a  barrel 
of  gin,  in  violation  of  the  State  Act  of  July  4,  1838,  which 
was — 
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An  Act  regulating  the  sale  of  wine  and  spirituous  liquors. 

Section  i.  Be  it  enacted  by  the  Senate  and  House  of  Representatives, 
in  General  Court  convened,  That  if  any  person  shall,  without  license 
irom  the  selectmen  of  the  town  or  place  where  such  person  resides,  sell 
any  wine,  rum,  gin,  brandy  or  other  spirits  in  any  quantity,  or  shall  sell 
any  mixed  liquors,  part  of  which  are  spirituous,  such  person  so  offending, 
for  each  and  every  such  offence,  on  conviction  thereof,  upon  an  indict- 
ment in  the  county  wherein  the  offence  may  be  committed,  shall  forfeit 
and  pay  a  sum  not  exceeding  fifty  dollars,  nor  less  than  twenty-five  dollars, 
-for- the  use  of  such  county. 

The  object  of  this  Act,  as  well  as  of  the  laws  questioned  in 
the  other  two  License  Cases,  was  to  discourage  the  use  of 
-ardent  spirits,  just  as  in  the  Original  Package  Case  of  1890. 

The  defendants  had  purchased  this  barrel  of  gin  in  Boston, 
Massachusetts,  had  brought  it  to  their  store  in  Dover,  New 
Hampshire,  and  had  there  sold  and  delivered  it  in  its  original 
condition.  The  gin  was  of  American  manufacture  and  the 
commerce  clause  of  the  Constitution  was  unsuccessfully  in- 
voked as  a  sufficient  excuse  for  the  sale  without  a  license. 
Thus  the  law  remained  until  1890,  while  its  downfall  was  be- 
ing prepared  by  a  line  of  cases  commencing  in  185 1,  though 
indicated  as  early  as  the  Passeriger  Cases ^  in  1849. 

The  contention  in  this  case  raged  over  the  effect  of  the  de- 
cisions in  Brown  v.  Maryland  and  Miln  v.  New  York,  with 
such  violence  that  the  Justices  of  the  Supreme  Court  of  the 
United  States  could  not  agree  upon  the  principles  by  which 
they  severally  thought  the  State  license  laws  were  constitu- 
tional. The  divergences  of  opinion  are  summarized  by  Justice 
Gray  in  his  dissenting  opinion,  in  the  Original  Package  Case, 
infra,  where  he  points  out  that  Chiefjustice  Taney  (page  578,) 
and  Justices  Catron  and  Nelson  agreed  in  regarding  the 
New  Hampshire  statute  as  a  regulation  of  interstate  commerce, 
tut  still  valid  for  the  reason  that  Congress  has  not  yet  reg- 
ulated that  particular  kind  of  traffic ;  while  Justices  McLean, 
Daniel,  Woodbury  and  Grier,  were  of  one  mind  in  holding 
the  statute  a  police  regulation,  for  the  preservation  of  public 
health  and  order ;  otherwise  the  Justices  did  not  agree.  The 
effect  of  this  judgment  of  a  divided  Court  was  far  more  ex- 
tensive than  any  student  of  jurisprudence  would  have  been 
justified  in  predicting,  for  it  became  the  basis  for  prohibition 
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Constitutions  and  laws,  and  generally  passed  into  the  popular 
Tcnowledge  as  an  affirmance  of  the  police  power  of  the  States. 

The  great  difficulty  among  the  Justices  of  the  Supreme 
Court,  was  the  effect  of  a  grant  of  power  to  Congress ;  did  it 
amount  to  a  prohibition  to  the  States,  so  as  to  render  all  State 
laws  on  the  subject,  null  and  void  ?  To  those  who  answered 
in  the  negative,  the  case  oi  Brawn  v.  Maryland^  was  easily  dis- 
tinguishable. As  already  pointed  out  with  some  care,  that  was 
a  case  of  a  foreign  import.  In  these  License  Cases,  the  case 
related  to  commerce  among  the  States,  and  upon  a  subject  up- 
on which  Congress  had  not  legislated.  Still  the  decision  in 
Brown  v.  Maryland,  could  have  easily  extended  to  forbidding 
State  regulation  of  the  sale  of  Original  Packages  in  the  hands 
of  those  who  brought  them  from  a  neighboring  State;  and  now 
that  such  extension  has  been  made,  in  the  Original  Package 
Case,  infra,  these  decisions  in  the  License  Cases  are  valuable 
only  for  the  precise  points  involved  in  the  several  judgments 
of  the  Court 

The  other  two  License  Cases  were  Thurlow  v.  The  Common- 
^wealth  of  Massachusetts  and  Fletcher  v.  The  State  of  Rhode 
Island.  In  the  former  case,  the  State  laws  allowed  the  county 
commissioners  to  refuse  to  grant  any  licenses  for  the  sale  of 
liquor,  being  in  effect  a  local  option  act.  The  defendant  had 
been  convicted,  under  these  laws,  of  retailing  without  a  license, 
liquors  purchased  from  an  importer,  and  Webster  once  more 
raised  the  plea  of  the  exclusive  jurisdiction  of  Congress  (as  he 
had  done  in  Gibbons  v.  Ogden),  by  putting  the  question, 
whether  such  a  State  law,  founded  upon  moral,  medicinal, 
economical  or  other  reasons  for  promoting  the  public  good, 
could  prevent  the  importer  from  selling  to  one  who  would 
only  buy  to  sell  again.  The  Court,  for  various  reasons,  affirm- 
ed the  validity  of  the  Massachusetts  laws. 

In  the  Rhode  Island  case,  there  was  a  local  option  law  and 
a  refusal  to  license.  The  defendant  bought  French  brandy 
from  the  importer  and  sold  it  again  at  retail,  so  that  this  case 
differed  from  the  Massachusetts  case  only  in  the  &ct  that 
the  liquon  was  undoubtedly  of  foreign  make.  The  argument 
here  assumed  the  form  that  no  article  was  an  import  or  an  ex- 
port, but  that  the  importation  was  merely  an  event  in  the  his- 
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tory  of  the  article :  from  this  the  argument  concluded  that  any 
tax  upon  the  thing,  even  after  the  original  package  had  been 
broken,  would  be  void.  This  was  also  denied  by  the  Court 
for  various  reasons. 

These  cases  are  worthy  of  some  examination  here,  in  addi- 
tion to  the  review  given  them  in  the  Original  Package  Case, 
{infra)  as  the  judgments  rendered  sustained  the  constitution- 
ality of  laws  passed,  according  to  Justice  Catron,  (5  How.  46 
U.  S.  601 )  with  a  view  to  the  entire  prohibition  of  the  liquor  traf- 
fic. The  State  Courts  in  the  prohibition  States,  naturally  fol- 
lowed this  judgment;  thus,  in  Iowa,  the  now  so-called  Origi- 
nal Package  Casey  {infra)  was  decided  expressly  in  the  State 
Court  (October  4,  1889)  upon  tlie  authority  of  the  previous 
case  of  Collifts  v.  Hills ,  decided  February  7,  1889,  where  an 
injunction  to  prevent  a  nuisance  was  sustained.  The  nuisance 
was  the  selling  of  original  packages  or  cases  of  beer  brought 
from  an  adjoining  State;  and  in  sustaining  the  injunction, 
Reed,  C.  J.,  made  this  reference  : 

The  Statutes  called  in  question  in  the  License  Cases,  5  How.  504,  were 
not  essentially  diflferent  in  their  object,  from  those  of  this  State.  They 
were  enacted  for  the  purpose  of  mitigating,  and  to  some  extent,  suppress- 
ing, the  evils  of  intemperance.  *  *  The  same  claim  of  right  was  urged  in 
these  cases,  that  is  here  alleged  by  the  defendant,  viz.:  that  as  the 
liquors  were  transported  into  the  States  under  the  authority  of  the  Federal 
Constitution  and  statutes,  it  was  not  competent  for  the  States  to  prohibit 
their  sale,  or  regulate  the  manner  in  which  it  should  be  conducted.  But 
the  Court  held  that  the  statutes  were  not  in  their  operation  in  conflict 
with  the  commercial  provisions  of  the  Federal  Constitution.  And  it  ap- 
pears to  us  that  this  is  necessarily  so.  *  *  *  When  property  purchased 
in  another  State,  is  transported  to  this  State,  and  there  delivered  to  the 
purchaser,  to  be  used  or  consumed  within  the  State,  the  transaction,  in 
so  far  as  it  is  governed  by  the  provisions  for  the  regulation  of  commerce 
among  States,  is  at  an  end. 

"  The  denial  of  the  proposition  contained  in  this  last  sen- 
tence, is  the  substance  of  such  cases  as  the  Original  Package 
Case  of  1890. 

As  already  noticed  on  page  421,  there  was  an  eflTort  in  this 
case  to  secure  the  assent  of  the  Court  to  the  proposition  that 
a  State  might  declare  the  liquor  traffic  injurious  and  calculat- 
ed to  introduce  immorality,  vice  and  pauperism,  and  conse- 
quently might  forbid  the  sale  of  liquor.  This  proposition  was 
denied  by  the  Chief  J^^^tice — 
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But  it  must  be  remembered  that  disease,  pestilence  and  pauperism  are 
not  subjects  of  commerce,  although  sometimes  among  its  attendant  evils. 
They  are  not  things  to  be  regulated  and  trafficked  in,  but  to  be  prevented, 
as  &r  as  human  foresight  and  human  means  can  guard  against  them.  But 
spirits  and  distilled  liquors  are  universally  admitted  to  be  subjects  of  own. 
ership  and  property,  and  are  therefore  subjects  of  exchange,  barter,  and 
traffic,  like  any  other  commodity  in  which  a  right  of  property  exists:  (5 
How,  46  U.  S.  576-7.) 

This  statement  is  repeated  by  Chief  Justice  Fuller,  in  the 
opinion  of  the  court  in  the  Original  Package  Case,  infra. 

Justice  Catron  took  the  other  and  equally  unfavorable 
view  of  the  same  assumption  of  power  by  a  State,  over  inter- 
state commerce,  already  alluded  to.  This  was  cited  by  Justice 
Field,  (concurring  opinion  in  Bowman  v.  RR.  Co)  in  support 
of  his  own  statement,  that — 

What  is  an  article  of  commerce  is  determinable  by  the  usages  of  the  com- 
mercial world,  and  does  not  depend  upon  the  declaration  of  any  State  : 
(125  U.  S.  501.) 

In  the  dissenting  opinion  of  Justice  Gray,  infra,  the  judg- 
ment in  these  License  Cases,  is  said  to  have  been  treated  as  be- 
yond question  in  a  long  series  of  cases  reaching  from  Veazie 
V.  Moore  to  Mugler  v.  Kansas.  The  first  of  these  cases  was 
decided  in  1852  (14  How.  55  U.  S.  568),  by  nearly  the  same 
Justices  as  the  License  Cases,  and  the  utmost  that  can  be  said 
of  this  recognition  is  that  the  new  Justice  (Curtis)  concurred 
though  he  had  written  the  opinion  in  Cooley  v.  Port  Wardens 
in  1 85 1,  without  noticing  the  License  Cases, 

The  next  case  mentioned,  was  Sinnot  v.  Davenport  (1859), 
22  How.  63  U.  S.  227,  a  majority  of  the  Court  being  compos- 
ed of  the  same  Justices,  the  two  new  Justices  (Campbell  and 
Clifford)  concurring.  But  Clifford  and  Wayne  dissented 
in  the  Chestnut  Street  Bridge  Case  (supra,  page  445),  which  is 
the  next  cited. 

None  of  these  cases  were  decided  upon  the  authority  of 
the  License  Cases,  and  none  of  them  do  more  than  cite  the 
principle  of  State  action  in  the  absence  of  Congressional  reg- 
ulation. But  Petvear  v.  Tlie  Comm,  (1866),  5  Wall.  (72  U.  S.) 
475,  479,  was  a  direct  affirmance  of  the  proposition,  that  the 
State  had  exclusive  control  of  the  sale  of  home  made  liquors, 
or  those  imported  but  in  second  hands ;  which  always  has 
been  good  law. 
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Another  case  cited  by  Justice  Gray,  is  Woodruff  v.  P^r- 
Aaw(i868),  8  Wall.  (75  U.  S.)  123;  but  the  License  Cases 
were  alluded  to  there  only  to  aver  a  doubt  if  any  material 
proposition  was  decided :  Miller,  J.,  p.  139.  And  the  same 
Justice  barely  mentioned  the  name  in  Henderson  v.  The  Mayor 
(1875),  2  Otto  (92  U.  S.)  259,  274. 

Still  another  citation  is  Beer  Co,  v.  Mass,  (1877),  7  Otto  (97 
U.  S.)  25,  33,  where  Justice  Bradley  distinguished  these  and 
some  other  cases  with  the  general  concluding  remark — 

Of  course,  we  do  not  mean  to  lay  down  any  rule  at  variance  with  what 
this  Court  has  decided  with  regard  to  the  paramount  authority  of  the 
-Constitution  and  laws  of  the  United  States,  relating  to  the  regulation  of 
commerce  with  foreign  nations  and  among  the  several  States  or  other- 
wise :  (id.  33) 

To  the  same  effect  is  the  citation  of  the  coal  case,  Brown  v. 
Houston  (1885),  1 14  U.  S.  622,  631,  where  the  opinion  was  also 
-M'ritten  by  Justice  Bradley,  who  also  wrote  the  opinion  in 
another  citation,  that  is,  the  modern  License  Case  of  Walling  v. 
Michigan  (1886),  116  U.  S.  446,  461.  But  in  this  latter  case, 
the  License  Cases  were  mentioned  because  the  State  Court 
thought  the  tax  on  the  business  of  selling  liquors  to  be  ship- 
ped from  another  State,  was  justified  by  these  and  other  cases. 
To  this  Justice  Bradley  replied — 

None  of  these  cases,  however,  sustain  the  doctrine  that  an  occupation 
can  be  taxed,  if  the  tax  is  so  specialized  as  to  operate  as  a  discriminative 
burden  against  the  introduction  and  sale  of  the  products  of  another  State, 
or  against  the  citizens  of  another  State :  (116  U.  S.  461.) 

The  opinion  in  United  States  v.  Be  Witt  (1870),  9  Wall.  76 
U.  S.  41,  is  also  cited  and  it  is  supported  by  the  citation  of  the 
License  Cases,  but  only  upon  the  point  that  Congress  cannot 
exercise  in  the  States  police  powers  in  the  usual  and  restricted 
sense  of  the  term  (see  page  413).    There  is  no  doubt  of  this. 

Justice  Gray  also  cites  Moiile  v.  Kimball  (1880),  12  Otto 
(102  U.  S.)  691,  701  ;  but  there  Justice  Field  did  not  treat  the 
License  Cases  as  beyond  question,  for  he  first  speaks  of  the 
difficulty  of  ascertaining  what  principle  was  here  established, 
and  then  passed  on  to  speak  of  the  present  rule  of  exclusion 
in  national  subjects  (see  pages  420  and  437,  supra).  And  this 
was  deliberate,  for  Justice  Field,  in  his  separate  opinion  in 
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Mugler  V.  Kansas  (1887),  123  U.  S.  623,  676  (which  is  another 
citation  by  Justice  Gray),  said — 

The  constmction  of  the  commercial  clause  of  the  Constitution,  upon 
which  the  License  CaseSy  in  the  7th  of  Howard,  were  decided,  appears  to 
me  to  have  been  substantially  abandoned  in  later  decisions.  Hall  y.  De- 
Cuir  (1878),  95  U.  S.  485  ;  IVeltan  v.  State  of  Missouri  (1876),  91  Id.  275; 
County  of  Mobile  v.  Kimball  (1880),  loa  Id.  691 ;  Transportation  Co.  v. 
Flarkersburg^  (1882),  107  Id.  691 ;  Gloucester  Ferry  Co.  v.  Pennsylvania 
(1884),  114  Id.  196 ;  Wabash,  St.  Louis  <Sf  Pacific  Railway  Co.  v.  Illinois 
(1886),  118  Id.  557.  I  make  this  reservation  that  I  may  not  hereafter  be 
deemed  included  by  a  general  concurrence  in  the  opinion  of  the  majority: 
(123  U.  S.  676.) 

The  majority  of  the  Court  composed  of  Chief  Justice  Waite, 
and  Justices  Miller,  Bradley,  Harlan,  Matthews  and, Gray, 
speaking  by  Justice  Harlan  simply  cited  the  License  Cases^ 
as  sanctioning  the  power  of  the  State  to  forbid  the  manufac- 
ture of  liquor,  in  a  case  coming  into  the  Court  under  the 
Fourteenth  Amendment  of  the  Constitution ;  that  is,  on  the 
allegation  that  the  privileges  of  a  citizen  had  been  abridged, 
and  his  property  destroyed  without  due  process  of  law. 

Justice  Field  substantially  repeated  his  sentiments  in  Bow- 
man V.  RR.  Co.  (1888),  125  U.  S.  465,  507,  where  also  Justice 
Matthews  analyzed  the  License  Cases  and  concluded  that 
the  judgment  was  strictly  confined  to  the  right  of  a  State  to 
prohibit  the  sale  of  intoxicating  liquor,  after  it  had  been  brought 
within  the  territorial  limits  of  the  State :  this  was  not  the  case 
in  hand  and  no  further  reference  was  required  or  made  in  the 
opinion:     (Id.  479.) 

IX. 

Commerce  includes  navigation  and  the  transportation  of  pas- 
sengers^ both  upon  the  high  seas  and  in  the  bays,  harbors,  lakes 
and  navigable  waters  within  the  United  States. 

A  voyage  is  not  ended  until  the  passengers  and  merchandise 
have  been  landed  and  disbursed  in  the  State. 

A  common  carrier  cannot  be  required  by  a  State,  to  pay  a 
capitation  tax,  or  to  be  responsible  for  immigrants  and  interstate 
passengers. 

Except  to  guard  against  disease  or  pauperism,  a  State  cannot 
regulate  immigration. 
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A  State  cannot  collect  the  expense  of  maintaining  paupers ^  or 
of  executing  its  police  laws^  by  a  tax  on  immigrants. 

Smith  V.  Turner  and  Nortis  v.  The  City  of  Boston,  decided 
together  in  January  Term,  1849,  «^"^  reported  in  7  How.  (48 
U.  S.)  283-573,  are  also  known  as  the  Passenger  Cases,  from 
both  of  them  declaring  invalid  a  tax  on  aliens  arriving  at 
ports  of  the  United  States. 

The  case  first  named  arose  from  certain  sections  of  a  law  of 
the  State  relating  to  the  marine  hospital  in  the  City  of  New 
York.  Justice  McLean  explained  that,  by  the  seventh  sec- 
tion— 

**The  Health  Commissioner  shall  demand  and  be  entitied  to  receive, 
and  in  case  of  neglect  or  refusal  to  pay,  shall  sue  for  and  recover  in  his 
name  of  office,  the  following  sums  from  the  master  of  every  vessel  that 
shall  arrive  in  the  port  of  New  York,  viz : — 

**  I.  Prom  the  master  of  every  vessel  from  a  foreign  port,  for  himself 
and  each  cabin  passenger,  one  dollar  and  fifty  cents ;  for  each  steerage 
passenger,  mate,  sailor,  or  mariner,  one  dollar. 

*'  2.  Prom  the  master  of  each  coasting  vessel,  for  each  person  on  board, 
twenty-five  cents ;  but  no  coasting  vessel  from  the  States  of  New  Jersey, 
Connecticut  and  Rhode  Island,  shall  pay  for  more  than  one  voyage  in 
each  month,  comp.uting  from  the  first  voyage  in  each  year.** 

The  eighth  section  provides  that  the  moneys  so  received  shall  be  de- 
nominated *' hospital  moneys.**  And  the  ninth  section  gives  **each 
master  paying  hospital  moneys,  a  right  to  demand  and  recover  from 
each  person,  the  sum  paid  on  his  account.*'  The  tenth  section  declares 
any  master  who  shall  fail  to  make  the  above  pa3mients  within  twenty-four 
hours  after  the  arrival  of  his  vessel  in  the  port,  shall  forfeit  the  sum  of 
one  hundred  dollars. 

By  the  eleventh  section,  the  Commissioners  of  Health  are  required  to 
account  annually  to  the  Comptroller  of  the  State  for  all  moneys  received 
by  them  for  the  use  of  the  marine  hospital ;  **  and  if  such  moneys  shall, 
in  any  one  year  exceed  the  sum  necessary  to  defray  the  expenses  of  their 
trust,  including  their  own  salaries,  and  exclusive  of  such  expenses  as  are 
to  be  borne,  and  paid  as  part  of  the  contingent  charges  of  the  City  of 
New  York,  they  shall  pay  over  such  surplus  to  the  treasurer  of  the  Society 
for  the  Reformation  of  Juvenile  Delinquents  in  the  City  of  New  York,  for 
the  use  of  the  Society :  "   (7  How.  48  U.  S.  792-3.) 

Under  this  statute,  Smith,  the  master  of  the  British  ship 
Henry  Bliss,  was  sued  in  the  Supreme  Court  of  New  York, 
for  one  dollar  each  for  two  hundred  and  ninety-five  steerage 
passengers.  A  demurrer  was  filed  on  the  ground  that  the 
statute  was  a  regulation  of  commerce  and  void.    The  Court 
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overruled  the  demurrer  and  the  Court  of  Errors  affirmed  the 
action  of  the  Supreme  Court  Smith  then  removed  the  cause 
to  the  Supreme  Court  of  the  United  States,  where  the  judg- 
ment was  reversed,  with  costs,  on  the  ground  laid  in  the  de- 
murrer. This  judgment  was  agreed  to  by  Justices  McLean, 
Wayne,  Catron,  Grier  and  McKinley,  and  dissented  from  by 
Chief-Justice  Taney  and  Justices  Daniel,  Nelson  and  Wood-  ■ 
BURY.  All  the  Justices  except  Nelson,  write  separate  opinions. 
Justices  McLean  and  Wayne  going  further  in  upholding  the 
exclusiveness  of  the  power  of  Congress  than  the  other  Jus- 
tices composing  the  majority  of  the  Court.  As,  however,  it 
was  a  bare  majority,  the  Court,  twenty-six  years  later,  in 
Henderson  v.  The  Mayor ^  infra,  considered  the  question  afresh, 
though  with  the  same  result :  Miller,  J.,  92  U.  S.  269-70,  and 
in  the  Head  Money  Cases  (1884),  112  U.  S.  580,  592. 

The  importance  of  the  decision  appeared  to  Justice  McLean 
to  lie  in  the  possibility  of  the  tax  imposed,  operating  to  en- 
force non-intercourse  between  the  States:  (page  407.)  As 
Mississippi  had  been  allowed  {Groves  v.  Slaughter,  1841,  15 
Peters,  40  U.  S.  504)  to  prevent  citizens  of  other  States  from 
bringing  in  slaves  as  merchandise ;  as  the  State  of  Georgia 
had  imprisoned  a  missionary  {Worcester  v.  Ga.,  1832,  6  Peters, 
31  U.  S.  5 15)  for  preaching  the  gospel  to  the  Cherokee  Indians 
without  a  license  from  the  Governor  of  the  State;  as  the  same 
State  had  attempted  to  prevent  individual  Indians  from  emi- 
grating  from  the  State  {Cherokee  Nation  v.  Ga,^  1831,  5  Peters, 
30  U.  S.  1,8);  as  this  case  had  followed  the  Miln  case,  and 
was  followed  by  those  of  Crandall,  Henderson  and  the  Com- 
pagnie  Generale  Transatlantique,  not  to  mention  others ;  there 
was  good  cause  for  fearing  non-intercourse  State  laws.  If 
there  would  be  any  doubt,  it  is  removed  by  Justice  Woodbury 
distinctly  dissenting  from  fear  that  the  laws  of  Mississippi, 
Ohio,  and  other  States  against  the  entrance  of  negroes,  would 
be  overthrown:  page  567,  The  principle  of  the  judgments, 
therefore,  closely  related  to  interstate  traffic.  Still,  of  course, 
the  actual  point  decided  was  the  invalidity  of  a  tax  on  alien 
immigrants :  Daniel,  J.,  page  495. 

The  second  case,  Norris  v.  Boston,  was  begun  in  the  Boston 
Court  of  Common  Pleas,  by  Norris,  to  recover  two  dollars 


Digitized  by 


Google 


^462  THE   LAW    GOVERNING 

exacted  for  each  alien  passenger  landed  by  him  in  the  City  of 
Boston,  under  an  act  of  April  20,  1837,  relating  to  alien  pas- 
sengers, and  providing  amongst  other  things — 

Sec.  3.  No  alien  passenger,  other  than  those  spoken  of  in  the  preced- 
ing section  [i.  e.  lunatics,  idiots,  maimed,  aged  or  infirm,  etc.]  shall  be 
permitted  to  land,  until  the  master,  owner,  consignee,  or  agent  of  such 
vessel  shall  pay  to  the  regularly  appointed  boarding  officer,  the  sum  of 
two  dollars  for  each  passenger  so  landed,  and  the  money  so  collected  shall 
be  paid  into  the  treasury  of  the  city  or  town,  to  be  appropriated  as  the 
city  or  town  may  direct  for  the  support  of  foreign  paupers. 

The  judgment  was  the  same  as  in  the  New  York  case,  and 
the  law  was  accordingly  declared  void  as  a  regulation  of 
commerce,  without  passing  upon  the  other  sections  relating  to 
lunatics  and  the  like :  per  Grier,  J.,  page  457,  who  also  differed 
from  the  other  Justices  of  the  majority  in  thinking  (page  463) 
this  law  a  tonnage  tax,  and  so  void;  see  page  425,  supra. 

All  of  the  cases  considered  in  this  connection,  depended 
upon  Marshall's  definition  of  commerce  as  the  intercourse 
of  persons  as  well  as  traffic :  Henderson  v.  Ttu  Mayor  (1876),  2 
Otto  (92  U.  S.)  259,  270,  where  Justice  Miller  acknowledged 
this  to  be  the  accepted  canon  of  construction  on  all  subjects 
of  commerce :  Strong,  J.,  R.  R,  Co,  v.  Husen,  (1878)  5  Otto  (9*5 
U.  S.)  465,  470. 

A  determination  was  also  called  for,  of  the  period  of  tune 
when  the  commerce  power  ceased  and  the  police  or  State 
power  began.  Upon  this  point,  the  result  of  the  decision  in 
these  cases,  when  taken  with  that  in  Brown  v.  Maryland  {supra, 
page  442),  is  to  commit  this  determination  to  Congress  and 
the  Supreme  Court.  Justice  McKinley  thought  it  one  of  the 
most  perplexing  questions,  and  Congress  not  acting,  the  Court 
finally,  in  these  Passenger  Cases,  and  those  to  be  presently 
noticed  in  this  connection,  laid  down  the  rules  stated  above  on 
pages  459,  460.  They  were  affirmed  by  the  opinion  of  Justice 
Field  in  Gloucester  Ferry  Co.  v.  /ii.  (1885),  1 14  U.  S.  196,  213. 

The  opposite  view  made  the  passenger  liable  as  soon  ^s  he 
attempted  to  land:  Woodbury,  J.,  Passenger  Cases,  page  537; 
of  which  the  consequences  must  have  been  the  same  as  those 
repudiated  in  Brown  v.  Maryland,  respecting  merchandise. 
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The  State's  right  of  taxation  was  also  involved,  as  in  Brawn 
V.  Maryland,  but  was  denied  on  the  different  ground,  that  the 
law  was  not  a  quarantine  regulation,  because  operating  upon 
all  passengers ;  otherwise,  the  law  could  not  operate  as  the 
voyage  had  not  yet  been  terminated :  per  McLean,  J.,  page 
400,  sqq ;  Wayne,  J.,  page  411;  Catron,  J.,  page  447. 

The  fact  of  the  tax  falling  eventually  on  the  passenger  him- 
self, no  matter  by  whom  paid  in  the  first  instance,  was  admit- 
ted in  all  these  cases  :  Waite,  C.  J.,  in  W,  U,  Tel.  Co.  v.  Texas 
(1882),  15  Otto  (105  U.  S.)  460,  465  ;  Miller,  ].,  Henderson  v. 
Th\  Mayor  (1876),  2  Otto  (92  U.  S.)  259,  268;  Cook  v.  Pa. 
(1878),  7  Otto  (97  U.  S.)  566,  572,  and  Morgan  v.  La.  (1886), 
1 18  U.  S.  455, 462 ;  Matthews,  J.,  Bowman  v.  R.  R.  Co.  (1888), 
125  Id.  465,  492. 

The  supremacy  of  treaties  was  also  considered,  but  not 
necessarily;  see  above,  page  416. 

The  power  of  a  State  to  exclude  immigrants,  was  denied 
with  full  cognizance  of  the  decision  in  Groves  v.  Slaughter 
(1841),  15  Peters  (40  U.  S.)  449,  which  was  distinguished  as 
relating  to  Slaves,  over  whom  the  commerce  power  did  not 
extend.  Justice  McKinley  would  have  decided  these  Passen- 
ger Cases  upon  this  point  (page  453);  Chief-Justice  Taney 
held  the  same  view,  though  with  the  opposite  opinion  of 
the  law  (page  465).  And  yet  Groves  v.  Slaughter  actu- 
ally decided  nothing  more  than  that  the  Constitution  of  Miss- 
issippi did  not  apply  to  the  promissory  notes  in  suit;  if 
it  had  applied,  then  the  right  of  a  State  to  exclude  persons, 
even  if  slaves,  would  have  been  decided,  and  the  dicta  of  the 
different  Justices  worthy  of  consideration  in  this  article. 

The  principle  of  this  New  York  law  was  repeated  by  an  act 
of  Nevada,  passed  March  9,  1865,  requiring  passenger  trans- 
porters for  hire  to  pay  a  tax  of  one  dollar  upon  every  person 
leaznng  the  StditG.  The  State  Supreme  Court  (-£r/^r/^  Cran- 
doll,  1865,  I  Nev.  294,)  sustained  the  law  chiefly  by  the  princi- 
ples of  the  dissenting  opinion  of  Chief  Justice  Taney  in  the  Pas- 
stnger  Cases.  This  State  Court  was  unanimous  in  holding  that  the 
mere  grant  of  power  to  Congress,  could  not  imply  a  prohibi- 
tion upon  the  State,  but  was  a  mere  concurrent  power,  as  laid 
down  by  Kent,  supra,  page  430 :  and  concluded  that — 
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The  better  rule,  and  that  sustained  by  the  preponderance  of  authority, 
seems  to  be  that  subject  and  subordinate  to  the  power  of  Congress,  a  State 
may  regulate  commerce  within  its  own  jurisdiction,  and  its  laws  enacted 
for  that  purpose  are  unconstitutional  only  when  they  conflict  with,  or  are 
repugnant  to  some  act  or  regulation  of  the  General  Government.  This 
rule  removes  all  possible  difficulties  ♦  ♦  ♦  In  other  words,  the  States 
are  enabled  to  protect  themselves,  not  from  the  laws  or  constitutional  au- 
thority of  Congress,  but  from  its  inaction  :    Lewis,  C.  J.,  i  Nev.  313. 

Crandall  did  not  appear  in  the  Supreme  Court  of  the  United 
States,  but  counsel  for  the  State  did,  and  curiously  presented 
a  brief  containing  not  a  word  on  the  Passenger  Cases,  though 
the  opinion  of  the  Nevada  Court,  printed  in  the  record,  did 
admit  the  opinions  and  reasonings  of  Justices  McLean,  Wayne 
and  Grier,  to  be  unmistakably  in  conflict  with  their  position. 
They  pointed  out  that  Justice  Catron  had  agreed  to  the  judg- 
ment only  on  account  of  certain  laws  of  Congress,  and  there- 
fore concluded  that  the  Passenger  Cases  were  not  authority  for 
the  exclusive  power  of  Congress. 

The  Supreme  Court  declared  the  Nevada  law  to  be  uncon- 
stitutional :  Crandall  v.  Nevada  ( 1 868),  6  Wall.  (73  U.  S.)  3 5 ,  by 
a  Court  divided  upon  the  particular  Constitutional  power, 
which  has  been  transgressed  in  taxing  passengers.  Chief  Jus- 
tice Chase  and  Justice  Clifford  holding  it  to  be  a  regulation 
of  commerce,  and  Justice  Miller,  in  the  opinion  of  the  Court, 
with  assent  of  Justices  Swayne,  David  Davis,  Nelson,  Grier, 
Miller  and  Field,  thought  otherwise  and  declared  the  invali- 
dity of  the  law  on  the  other  ground  of  a  conflict  with  these 
implied  powers  which  prevent  a  State  from  affecting  the  func- 
tions of  the  government.  This  seems  an  extension  of  the 
principles  of  McCulloch  v.  Maryland  (1819),  4  ^heat  (17  U. 
S.)  316,  to  hold  that  the  travelling  of  citizens  and  aliens  on 
private  business  was  a  function  of  the  government ;  and  sub- 
sequently Justice  Miller  cited  this  Crandall  case  as  avoiding 
a  tax  on  commerce,  in  Woodruff  \-  Parham  (1869),  8  Wall. 
(75  U.  S.)  123,  138,  and  in  Fargo  v.  Stevens  (1887).  121  U.  S. 
230,  241 ;  though  still  recognizing  his  original  ground  in 
Hinsonv.  Lett  (1869),  Id.  148,  152,  in  the  Slaughter  House 
Cases  (1873),  16  Wall.  (83  U.  S.)  36,  79,  and,  justly,  when  dis- 
senting, in  B,  &  O,  RR.  Co.  v.  Md  (1875),  21  Wall.  (88  U.  S.) 
456,  475 ;  as  was  pointed  out  by  Strong,  J.,  in  State  Freight 
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Tax  Case  (1873)  15  Wall.  (82  U.  S.)  232,  280 ;  and  by  Mat- 
THEWS,  J.,  with  approval,  in  Moran  v.  N,  0,  (1884),  112  U.  S. 

69*73. 

This  case  was  recognized  as  annulling  a  tax  upon  commerce, 
between  the  States,  by  Bradley,  J.,  in  B.  &  O.  RR.  Co.  v.  Md,, 
supra]  in  Tfanspartation  Co.  v.  Parkersburg  (1883),  17  Otto 
<I07  U.  S.)  691,  702,  and  in  Phila.  &  S.M.S.  Co.  v.  Pa.  (1887), 
122  U.  S.  326,  339;  by  Blatchford,  J.,  in  Pickardw.  Pullman 
S.  C  Co.  (1886),  1 17  U.  S.  34,  48. 

As  in  the  Miln  case,  a  portion  of  the  State  Statute  not  con- 
sidered by  the  Court  for  technical  reasons,  required  a  bond  from 
the  master  for  every  passenger,  conditioned  for  the  mainten- 
ance of  the  passenger  and  his  children,  if  they  became  paupers 
within  two  years;  so  in  these  Passenger  Cases ^  substantially 
that  provision  came  to  be  considered  and  found  void.  Im- 
mediately, the  State  modified  the  statute  so  as  to  require  a  re- 
port similar  to  that  in  the  Miln  case  {antey  page  449),  and  to 
further  require  the  Mayor  of  the  City  to  endorse  on  this  report 
a  demand  for  a  bond  for  four  years  indemnity,  or  the  sum  of 
one  dollar  and  fifty  cents,  per  passenger,  under  a  penalty  of 
five  hundred  dollars  for  each  passenger :  per  Miller,  J.,  Hen- 
derson  v.  Tlte  Mayor  (1876),  2  Otto  (92  U.  S.)  259,  266.  This 
attempt  of  the  State  was  also  a  failure,  as  was  also  the  next 
one,  attempted  by  Act  of  May  31,  1 881,  to  require  one  dollar 
for  each  alien  passenger,  for  the  execution  of  the  State  inspec- 
tion laws  :  N.Y.\,  Compagnie  (1882),  U.  S.  Cir.  Ct,  S.  Dist, 
N.  Y.  10  Fed.  357,  360,  365  ;  affirmed,  107  U.  S.  59 ;  and  a 
similar  law  in  Louisiana  was  also  declared  unconstitutional, 
for  the  same  reason  of  interfering  with  commerce :  Commis- 
sioners of  Immigration  v.  North  German  Lloyd  (1876),  2  Otto 
(92  U.  S.)  259,  So,  also,  "  a  most  extraordinary  statute  "  of 
California,  requiring  similar  bonds  from  the  vessel  master, 
owner  or  consignee,  whenever  the  State  Commissioner  of  Im- 
migration has  satisfied  himself  of  the  arrival  (in  this  case)  of 
lewd  and  debauched  women  ;  with  a  commutation  fee  to  be 
fixed  by  the  Commissioner  himself,  whose  perquisite  was 
twenty  per  centum  of  the  commutation  moneys :  Shy  Lung  v. 
Freeman  (1876),  2  Otto  (92  U.  S.)  275,  277,  278. 

As  the  States  could  not  exact  a  tax  upon  commerce,  some  of 
Vol  XXXVIII.— 30. 
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the  consignees  of  foreign  vessels  also  thought  that  there  was 
no  power  to  tax  in  the  government  of  the  United  States,  and 
brought  suit  to  recover  the  sums  required  to  be  paid  for  each 
immigrant  by  Act  of  Congress  of  August  3,  1882  (23  Stat 
at  Large  214).  The  suit  failed,  as  both  the  Circuit  Court  (in 
an  opinion  by  Justice  Blatchford,  Edye  v.  Robertson,  1883, 
U.  S.  Circ.  Ct.  E.  Dist.  N.  Y.  18  Fed.  Repr.  135),  and  the 
Supreme  Court  in  an  opinion  by  Justice  Miller,  Head  Money 
Cases,  1884,  112  U.  S.  580,  596),  held  this  Act  to  be  a  valid 
exercise  of  the  commerce  power. 

X. 

Whatever  subjects  of  the  Constitutional  power  to  regulate  com- 
merce, are,  in  ttuir  nature,  national,  or  admit  only  of  one  uni- 
form system  or  plan  of  regulation,  they  are  exclusively  in  the 
power  of  Congress  to  regulate  or  not, 

A  State  law  regulating  pilots  is  valid  until  it  comes  into  collie 
sion  with  an  Act  of  Congress, 

Cooley  V.  The  Board  of  Wardens  of  the  Port  of  Philadelphia 
(185 1),  12  How.  (53  U.  S.)  299,  originated  (April  3,  1847)  in  a 
proceeding  before  Alderman  Thomas  D.  Smith  of  the  City  of 
Philadelphia,  for  the  recovery  of  eight  dollars  and  forty-four 
cents,  claimed  of  A.  B.  Cooley,  consignee  of  the  schooner 
Emily,  as  half  pilotage  incurred  under  the  Twenty-ninth  sec- 
tion of  the  act  of  March  29,  1803,  P.  L.  542,  560,  in  conse- 
quence of  the  refusal  of  the  master  to  take  a  pilot  on  an  out- 
ward voyage  to  a  port  not  within  the  River  Delaware.  The 
Section  of  the  statute  proceeded  under,  provided : — 

Sec.  29.  And  he  it  further  enacted  by  the  authority  aforesaid.  That 
every  ship  or  vessel  arriving  from,  or  bound  to  any  foreign  port  or  place, 
and  every  ship  or  vessel  of  the  burden  of  seventy-five  tons  or  more,  sail- 
ing from  or  bound  to  any  port  not  within  the  river  Delaware,  shaU  be  ob- 
liged to  receive  a  pilot ;  and  it  shall  be  the  duty  of  the  master  of  every 
such  ship  or  vessel  during  thirty-six  hours  next  after  the  arrival  of  such 
ship  or  vessel  at  the  city  of  Philadelphia,  to  make  report  to  the  mas- 
ter warden  of  the  name  of  such  ship  or  vessel,  her  draught  of  water,  and 
the  name  of  the  pilot  who  shall  have  conducted  her  to  the  port,  and  where 
any  such  vessel  shall  be  outward  bound,  the  master  of  such  vessel  shaU 
make  known  to  the  wardens  the  name  of  such  vessel,  and  of  the  pilot 
who  is  to  conduct  her  to  the  capes,  and  her  draught  of  water  at  that  time ; 
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and  it  shall  be  the  duty  of  the  wardens  to  enter  every  such  vessel  in  a 
book,  to  be  kept  by  them  for  that  purpose,  without  fee  or  reward  ;  and  if 
the  master  of  any  ship  or  vessel  shall  neglect  to  make  such  report,  he  shall 
forfeit  and  pay  the  sum  of  sixty  dollars,  and  if  the  master  of  any  such 
ship  or  vessel  shall  refuse  or  neglect  to  take  a  pilot,  the  master,  owner 
or  consignee  of  such  vessel,  shall  forfeit  and  pay  to  the  wardens  afore- 
said, a  sum  equal  to  the  half  pilotage  of  such  ship  or  vessel,  to  the  use  of 
the  society  for  the  relief  of  distressed  and  decayed  pilots,  their  widows 
and  children,  to  be  recovered  as  pilotage  in  the  manner  hereinafter  direct- 
ed :  (P.  ly.  1802-3,  pp.  560-1.) 

Judgment  was  duly  rendered  against  Cooley  who  appealed 
to  the  Court  of  Common  Pleas,  where  the  judgment  was  af- 
firmed, November  22,  1847  J  ^i^  ^i^so  happened  on  appeal  in  the 
State  Supreme  Court,  January  31,  1850,  and,  on  final  appeal 
in  the  Supreme  Court  of  the  United  States,  December  Term, 
185 1.  The  law  of  Pennsylvania  and  similar  statutes  were  thus 
declared  to  be  valid,  and  not  in  contravention  of  those  clauses 
of  tBe  Constitution,  which  require  uniformity  in  duties,  imposts 
and  excises,  and  which  grant  Congress  the  power  to  regulate 
commerce :  {supra,  pages  420,  424,  425  ;  and  also  Packet  Co. 
V.  Keokuk,  1877,  5  Otto,  95  U.  S.  80,  88 ;  Wilson  v.  McNamee 
1881,  12  Otto,  102  U.  S.  572,  575;  Justice  Blatchford  in 
Turner  v.  Maryland  1883,  17  Otto,  107  U.  S.  38,  56;  and  Justice 
Bradley,  in  Transportation  Co,v,  Parkersburg  1883,  Id.  691^ 
702,703;  and  Ouachita  Packet  Co,  v.  Aiken  1887,  121  U.  S. 
444,  447) ;  nor  of  a  coasting  license,  as  in  Gibbons  v.  Ogden  ; 
nor  of  the  United  Stjites  Statutes,  except  where  they  collide 
(similarly.  Steamship  Co.  Joliffe,  1864,  2  Wall.  69  U.  S.  450, 
per  Field,  Nelson,  Grier,  and  Swavne,  JJ.,  against  Miller, 
Wayne  and  Clifford,  JJ.,  dissenting). 

This  precise  question  was  again  before  the  Court  in  1872 
{Ex  parte  McNiel,  13  Wall.  80  U.  S.  236,  242),  and  the  Court 
unanimously  reaffirmed  the  decision  in  Cooley  v.  Port  Ward- 
ens, Justice  SwAYNE  saying  that  they  were  entirely  satisfied  with 
that  adjudication.  The  other  concurring  members  of  the 
Court  were  Chief  Justice  Chase,  and  Justices  David  Davis, 
Strong,  Clifford,  Miller,  Field,  and  Bradley;  Justice 
Nelson  not  sitting  through  illness. 

The  opinion  of  the  Court  in  Cooley  v.  Port  Wardem,  was 
written  by  Justice  Curtis,  who  had  been  appointed  September 
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22,  185 1,  from  the  bar  of  Boston,  Massachusetts.  The  con- 
curring Justices  were  Taney,  Chief  Justice,  and  Catron,  Mc- 
KiNLEY,  Nelson  and  Grier,  Associate  Justices.  Justice  Mc- 
Lean dissented,  because  State  pilot  laws  could  have  no  force 
as  regulations  of  commerce,  until  adopted  by  Congress  (pages 
322-3);  Justice  Wayne  also  dissented,  and  Justice  Daniel 
agreed  only  to  the  judgment,  because  the  Constitutional  power 
over  commerce  did  not  appropriately  and  necessarily  extend 
to  such  local  subjects  as  the  means  of  precaution  and  safety, 
adopted  within  the  waters  or  limits  of  a  State,  for  the  preser- 
vation of  vessels,  cargoes,  navigators  and  passengers  (page 
326). 

The  subject  of  pilotage  lies  outside  the  bounds  of  this  article, 
except  so  far  as  determining  the  exclusiveness  of  the  Consti- 
tutional power  over  commerce  and  the  authority  of  Congress 
to  adopt  local  regulations. 

The  dissenting  opinion  of  Justice  Daniel  is  not  far  removed 
in  principle  Irom  that  of  the  Court,  for  Justice  Curtis  denied 
that  there  was  any  conflict  between  this  Pennsylvania  statute 
and  the  Tenth  Section  of  the  Constitution,  {supra,  page  425) 
because — 

Indeed,  the  necessity  of  conforming  regulations  of  pilotage  to  the  local 
peculiarities  of  each  port,  and  the  consequent  impossibility  of  having  its 
charges  uniform  throughout  the  United  States,  woidd  be  sufficient  of 
itself,  to  prove  that  they  could  not  have  been  intended  to  be  embraced 
within  this  clause  of  the  Constitution :  for  it  cannot  be  supposed  uni- 
formity was  required,  when  it  must  have  been  known  to  be  impracticable: 
(12  How.  53U.  S.  314.) 

The  Passenger  Cases,  supra,  really  called  for  a  decision  upon 
the  exclusiveness  of  the  constitutional  power,  but  the  four 
Justices,  who,  with  Justice  McLean,  composed  the  majority 
of  the  Court,  differed  from  hkn  in  believing  that  a  decision 
could  be  rendered  without  going  to  that  extreme :  Wayne,  J., 
page  411 ;  Catron,  J.,  page  446;\Grier,  J.,  page  462,  who  also 
thought  that  Congress  had  acted  in  confirming  treaties 
which  provided  for  the  free  admissron  of  aliens.  The  position 
of  Justice  McLean  has,  however,  sirif  e  been  adopted,  with  an 
important  exception,  in  such  cases,  ufider  the  rule  first  formu- 
lated in  Cooley  v.   Port   Wardens,  sl^  a  subject  of  national, 
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and  even  international  character,  and  to  be  governed  by  uni- 
form laws :  Miller,  J.,  Henderson  v.  The  Mayor {iSy6),  2  Otto 
(92  U.  S.)  259,  272,  273 ;  and  People  v.  Compagnie  (1883),  17 
Otto  (107  U.  S.)  59,  60 ;  Clifford,  J.,  concurring  in  Hall  v. 
DeCuir  (1878),  5  Otto  (95  U.  S.)  485,  497;  Field,  J.,  Mobile 
w.  Kimball  {i9>9>\\  12  Otto  (102  U.  S.)  691,  702;  Escanaba 
County  V.  Chicago  (iSSs),  17  Otto  (107  U.  S.)  678,  687;  JV. 
U.  Tel.  Co.  V.  Pendleton  (1887),  122  U.  S.  347,  357;  Bradley, 
J.,  Transportation  Co.  v.  ParkersburgiyZ^-^,  17  Otto  (107  U.  S.) 
6gi,  yo2 ;  Robbim  V.  Taxing  District  (1887),  120  U.  S.  489, 
492,  and  Walling  v.  Mich.  (1886),  11 6  Id.  446,  455. 

Chief  Justice  Taney  continued  in  the  Passenger  Cases ^  to 
hold  the  same  opinion  as  in  the  License  Cases^  supra,  page  454. 
gracefully  dissenting  in  these  words  referring  to  the  judgment 
in  the  latter  Cases: — 

I  do  not,  however,  object  to  the  revision  of  it,  and  am  quite  willing 
that  it  be  regarded  hereafter  as  the  law  of  this  Court,  that  its  opinion  upon 
the  construction  of  the  Constitution  is  always  open  to  discussion  when  it 
is  supposed  to  have  been  founded  in  error,  and  that  its  judicial  authority 
should  hereafter  depend  altogether  on  the  force  of  the  reasoning  by  which 
it  is  supported :  (Page  470.) 

The  rule  for  testing  the  exclusiveness  of  the  commerce 
power,  as  stated  on  page  466  was  formulated  by  Justice  Cur- 
tis, while  carefully  deciding  no  more  than  the  validity  of  the 
pilot  laws  before  the  Court  (12  How.  53  U.  S.  320) ;  but  this 
conclusion  was  reached  through  an  affirmance  of  the  national 
control  of  navigation  (supra,  page  428),  an  acknowledgment 
that  pilot  laws  do  constitute  regfulations  of  commerce  and  that 
Congress  had  already  been  compelled  to  intervene  (12  How. 
53  U.  S.  316),  and  a  statement  that  the  law  of  Pennsylvania 
had  not  been  interferred  with  by  Congress  (Id.  318) ;  whereby 
the  decision  necessarly  defined  the  powers  remaining  in  the 
States. 

This  question  has  never  been  decided  by  this  Court,  nor,  in  our  judg- 
ment, has  any  case  depending  upon  all  the  considerations  which  must 
govern  this  one,  come  before  this  Court. 

The  grant  of  commercial  power  to  Congress,  does  not  contain  any 
terms  which  expressly  exclude  the  States  from  exercising  an  authority 
over  its  subject  matter.     If  they  are  excluded,  it  must  be'  because  the 
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nature  of  the  power,  thus  granted  to  Congress,  requires  that  a  similar 
authority  should  not  exist  in  the  States. 

If  it  were  conceded  on  one  side,  that  the  nature  of  this  power,  like  that 
to  legislate  for  the  District  of  Columbia,  is  absolutely  and  totally  repug- 
nant to  the  existence  of  similar  power  in  the  States,  probably  no  one 
woidd  deny  that  the  grant  of  power  to  Congress,  as  effectually  and  per- 
fectly excludes  the  States  from  all  future  legislation  on  the  subject,  as  if 
express  words  had  been  used  to  exclude  them. 

And,  on  the  other  hand,  if  it  were  admitted  that  the  existence  of  this 
power  in  Congress,  like  the  power  of  taxation,  is  compatible  with  the  ex- 
istence of  a  similar  power  in  the  States,  then  it  would  be  in  conformity 
with  the  contemporary  exposition  of  the  Constitution,  (Federalist  No. 
32,  infra) ^  and  with  the  judicial  construction,  given  frx>m  time  to  time  by 
this  Court  after  the  most  deliberate  consideration,  to  hold  that  the  mere 
grant  of  such  a  power  to  Congress,  did  not  imply  a  prohibition  on  the 
States  to  exercise  the  same  power ;  that  it  is  not  the  mere  existence  of 
such  a  power,  but  its  exercise  by  Congress,  which  may  be  incompatible 
with  the  exercise  of  the  same  power  by  the  States,  and  that  the  States  may 
legislate  in  the  absence  of  Congressional  regulations  :  (Siurgisv,  Crozvn- 
inshield  1819,  4  Wheat.  47  U.  S.  193;  Moore  v.  Houston^  1820,  5 
Wheat.  46  U,  S.  i ;  Wilson  v.  Black  Bird  Creek  Marsh  Co.  supra,  page 

445.) 

The  diversities  of  opinion,  therefore,  which  have  existed  on  this  sub- 
ject have  arisen  frx>m  the  different  views  taken  of  the  nature  of  this  pow- 
er. But  when  the  nature  of  a  power  like  this  is  spoken  of,  when  it  is  said 
that  the  nature  of  the  power  requires  that  it  should  be  exercised  exclusive- 
ly by  Congress,  it  must  be  intended  to  refer  to  the  subjects  of  that  power, 
and  to  say  they  are  of  such  a  nature  as  to  require  exclusive  legislation 
by  Congress.    *    *    * 

Bither  absolutely  to  affirm  or  deny,  that  the  nature  of  this  power  re- 
quires exclusive  legislation  by  Congress,  is  to  lose  sight  of  the  nature  of 
the  subjects  of  this  power,  and  to  assert  concerning  all  of  them  what  is 
really  applicable,  but  to  a  part.  Whatever  subjects  of  this  power  are,  in 
their  nature,  national,  or  admit  only  of  one  uniform  system  or  plan  of  reg- 
ulation, may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  Congress :  CURTiS,  J.,  CooUy  v.  Port  Wardens  (1851),  12 
How.  (53  U.  S.)  318-20. 

This  statement  of  the  exclusiveness  of  the  Constitutional 
power  has  been  recognized  as  correct  by  Justice  Gray,  dis- 
senting in  the  Original  Package  Case,  infra ;  Justice  Mat- 
thews, in  Bowman V,  Chicago  &  N,  W,  RR.  Co.  (iSSS\  125  U. 
S.  465,  481;  Justice  Field,  Id.  508;  Justice  Bradley,  in 
P/ii/a,  Steamship  Co.  v.  Pennsylvania  (1887),  122  U.  S. 
326,  339;  \vi  Robins  v.  Taxing  District  (1887),  120  Id.  489, 
492;  in   Brown  v.  Houston  (1885),    114   Id.    622,   630,  and 
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in  Ex  parte  Siebold  (1880),  10  Otto  (109  U.  S.)  371,  385; 
Justice  Clifford  concurring  in  Hall  v.  DeCuir  (1878),  5 
Otto  (95  U.  S.)  485,  497,  516;  Justice  Strong  in  the  Case 
of  the  State  Freight  Tax  (1873),  15  Wall.  (82  U.  S.)  232, 
280;  Justice  Miller,  in  Henderson  v.  The  Mayor  (1876)  2 
Otto  (92  U.  S.)  259,  272,  and  in  Hinson  v.  Lett  (1869),  8 
Wall.  (75  U.  S.)  148,  153,  and  in  Crandall  v.  Nevada  (1868), 
6  Wall.  (73  U.  S  )  35,  42  ;  Justice  Swayne,  in  Gilman  v.  Phila, 
(1865),  3  Wall.  (70  U.  S.)  713,  721;  though  Chief  Justice 
Waite,  not  only  in  Stone  v.  Mississippi  {supra^  pages  411-12), 
but  also  in  Hallv.  DeCuir  (1878),  5  Otto  (95  U.  S.)  485,  488, 
declared  that — 

The  line  which  separates  the  powers  of  the  States  from  this  exclusive 
power  of  Congress,  is  not  always  distinctly  marked,  and  oftentimes  it  is 
not  easy  to  determine  on  which  side  a  particular  case  belongs.  Judges 
not  unfrequently  differ  in  their  reasons  for  a  decision  in  which  they  con- 
cur. Under  such  circumstances,  it  would  be  a  useless  task  to  undertake  to 
fix  an  arbitrary  rule  by  which  the  line  must,  in  all  cases,  be  located.  It  is 
&r  better  to  leave  a  matter  of  such  delicacy  to  be  settled  in  eadicase,  upon 
a  view  of  the  particular  rights  involved. 

In  addition  to  what  has  been  already  explained  (pages  421, 
422),  a  difficulty  must  be  observed.  Five  years  before  Gibbons 
V.  Ogden  was  decided,  the  same  Justices  held  that  the  power 
conferred  in  the  same  section  of  the  Constitution,  to  establish 
an  uniform  rule  of  naturalization  and  an  uniform  bankrupt 
law,  were  not  exclusive.  But  such  decision  was  rendered 
because  these  powers  were  said  to  be  of  a  difficult  description 
from  those  which  require  Congress  to  exercise  exclusive 
powers ;  in  the  latter  case,  the  rule  was  also  plainly  declared — 

Whenever  the  terms  in  which  a  power  is  granted  by  the  Constitution, 
to  Congress,  or  wherever  the  nature  of  the  power  itself  requires  that  it 
shall  be  exclusively  exercised  by  Congress,  the  subject  is  as  completely 
taken  away  from  State  Legislatures  as  if  they  had  been  forbidden  to  act 
upon  it :  Marshai«i«,  C.  J.  (1819),  4  Wheat.  (17  U.  S.)  122,  193. 

The  opposite  view  was  believed  by  Taney  and  Woodbury 
to  be  the  same  as  the  construction  given  to  the  Constitution 
by  the  eminent  men  who  were  concerned  in  framing  it,  and 
active  in  supporting  it :  that  is — 
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The  necessity  of  a  concurrent  jurisdiction  in  certain  cases,  results  from 
the  division  of  the  sovereign  power  ;  and  the  rule  that  all  authorities,  of 
which  the  States  are  not  explicitly  divested  in  favor  of  the  Union,  re- 
main with  them  in  full  vigor,  is  not  only  a  theoretical  consequence  of  that 
division,  but  is  clearly  admitted  by  the  whole  tenor  of  the  instrument 
which  contains  the  articles  of  the  proposed  Constitution.  We  there  find, 
that  notwithstanding  the  affirmative  grants  of  general  authorities,  there 
has  been  the  most  pointed  care  in  those  cases  where  it  was  deemed  im- 
proper that  the  like  authorities  should  reside  in  the  States,  to  insert  nega- 
tive clauses,  prohibiting  the  exercise  of  them  by  the  States.  The  Tenth 
Section  of  the  First  Article  consists  altogether  of  such  provisions :  The 
Federalist,  No.  32. 

All  of  which  was,  however,  subject  to  the  Sixth  Article 
{supra,  page  42?),  and  consequently  amounted  in  practice  to 
no  more  than  the  position  of  Kent,  to  be  again  noticed  pres- 
ently. 

Still  there  was  no  mere  arbitrary  division  of  the  powers  of 
Congress,  and  Justice  McLean,  in  these  Passenger  Cases,  con- 
sidered the  test  to  be  the  same  as  subsequently  laid  down  in 
the  line  of  cases  beginning  ten  years  latter  with  Cooley  v. 
Port  Wardens ;  namely,  the  local  action  of  the  State  in  bank- 
ruptcies, as  well  as  in  governing  the  militia  (see  Houston  v. 
Moore  (1820),  5  Wheat.  i8  U.  S.  i),  and  this  is  probably  what 
Marshall,  meant — 

If,  in  the  opinion  of  Congress,  xmiform  laws  concerning  bankruptcies 
ought  not  to  be  established,  it  does  not  foUow  that  partial  laws  may 
not  exist,  or  that  State  legislation  on  the  subject  must  cease  :  Sturgis  v. 
Crozvninshteld  (1819),  4  Wheat.  (17  U.  S.)  196. 

At  least,  this  seems  to  be  the  understanding  of  Justice 
Bradley,  in  ^^&>w  V.  Taxing  District  (1SS7),  120  U.  S.  489, 
492,  and  the  concurring  Justices,  Miller,  Harlan,  Matthews^ 
and  Blatchford.  As  Justice  Matthews  did  not  sit,  and 
Chief  Justice  Waite  dissented  with  Justices  Gray  and  Field, 
in  the  uniformity  of  the  license,  this  understanding  may  be 
regarded  as  approved. 

Against  the  exclusiveness  of  the  Constitutional  power,  the 
practical  position  of  Kent,  supra,  pages  421,  430,  was  fre- 
quently opposed,  and  as  often  denied :  in  the  Passenger  Cases, 
the  judgment  of  the  Court  was  the  first  to  be  placed  upon  the 
ground  of  exclusiveness,  in  denial  of  ungranted  right  in  the 
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States  to  legislate  until  Congress  might  choose  to  act.  The 
right  not  recognized  as  remaining  in  the  State,  would  have 
compelled  Congress  to  legislate  in  the  negative.  This  was 
thought  by  Justice  McLean  in  Groves  v.  Slaughter  (1841),  15 
Peters  40  U.  S.  449,  504,  to  be  as  fatal  to  the  spirit  of  the  Con- 
stitution as  it  was  opposed  to  its  letter.  Under  the  prevailing 
interpretation,  there  are  some,  like  Justice  Woodbury  in  Pas- 
enger  Cases  7.  How.  (48  U.  S.)  560,  who  will  regard  the 
silence  of  Congress  more  formidable  than  its  action ;  but  all 
such  persons  do  not  wish^o  admit  the  full  extent  of  the  Con- 
stitutional powers. 

In  the  course  of  his  concurring  opinion  in  Gibbons  v.  Ogden^ 
Justice  Johnson  digressed  to  criticise  the  arguments  advanced 
to  establish  the  concurrent  power  of  the  State  government^ 
under  the  Tenth  Section  of  the  Constitution,  supra^  page  425  ; 
while  merely  dicta,  the  language  is  worthy  of  remark  here : — 

The  same  bale  of  goods,  the  same  cask  of  provisions,  or  the  same  ship, 
that  may  be  the  subject  of  commercial  regulation,  may  also  be  the  vehicle 
of  disease.  And  the  health  laws  that  require  them  to  be  stopped  and 
ventilated,  are  no  more  intended  as  regulations  on  commerce  than  the 
laws  which  permit  their  importation  are  intended  to  inoculate  the  com- 
munity with  disease.  Their  different  puq>oses  mark  the  distinction  be- 
tween the  powers  brought  into  action  ;  and  when  frankly  exercised,  they 
can  produce  no  serious  collision  :    (9  Wheat.  22  U.  S.  235.) 

Chief  Justice  Marshall,  upon  a  view  which  appeared  to  him 
to  be  narrow,  would  have  construed  this  Section  with  equal 
advantage  to  interstate  commerce — 

If  it  be  a  rule  of  interpretation  to  which  all  assent  that  the  exception  of 
a  particular  thing  from  general  words,  proves  that,  in  the  opinion  of  the 
law-giver,  the  thing  excepted  would  be  within  the  general  clause,  had  the 
exception  not  been  made,  we  know  of  no  reason  why  this  general  rule 
should  not  be  as  applicable  to  the  Constitution  as  to  other  instrument3. 
If  it  be  applicable,  then  this  exception  in  favor  of  duties  for  the  support  of 
inspection  laws,  goes  far  in  proving  that  the  framers  of  the  Constitution 
classed  taxes  of  a  similar  character  with  those  imposed  for  the  purposes  of 
inspection,  with  duties  on  imports  and  exports,  and  supposed  them  to  be 
prohibited :    Brown  Maryland y  12  Wheat.  25  U.  S.  438. 

This  rule  of  interpretation,  was  approved  by  Justice  Bali>- 
WIN,  in  Rhode  Island  v,  Mass.  (1838),  12  Peters  (37  U.  S.)  657, 
717 ;  and  a  particular  result,  as  applied  to  State  taxation,  was 
thought  to  be  vital  to  the  existence  of  the   Constitutional 
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powers,  by  Marshall,  C.  J. ;  McCullough  v.  Maryland (iSig), 
4  Wheat  (17  U.  S.)  316;  McLean,  J.,  Passenger  Cases  (1849), 
7  How.  (48  U.  S.)  283,  404,  406;  Catron,  J.,  Dred  Scott  v. 
Sandford  {\Zi6),  19  How.  (60  U.  S.)  393,  528. 

The  dissent  of  Justice  McLean  being  placed  upon  the  action 
•of  Congress  towards  the  State  pilot  laws,  this  would  be  an  ap- 
propriate place  to  consider  the  effect  of  such  Congressional 
action,  but  for  the  recent  statute  {infra\  carrying  out  the  sug- 
gestion of  Chief  Justice  Fuller,  in  the  Original  Package  Case, 
The  subject  will,  therefore,  be  deferred  until  that  statute  is 
reached  in  the  course  of  this  article. 

XL 

There  is  no  State  sovereignty  which  is  exclusive  of  the  Consti- 
tutional regulation  of  commerce. 

An  act  of  Congress  admitting  a  State  into  the  Union,  or  ratify- 
ing a  compact  between  tzvo  or  more  States,  is  not  a  regulation  of 
commerce,  and  the  Constitutional  power  cannot  be  restricted  in 
Jthis  manner, 

A  State  may  regulate  its  internal  commerce,  notwithstanding 
€1  condition  of  its  admission  into  the  Union,  requiring  freedom  of 
the  particular  commerce  afterwards  regulated.  Such  condition 
4)perates  only  to  prevent  discrimination  against  the  citizens  of 
/)ther  States. 

An  injmtction  bill  will  lie  in  tlu  Courts  of  the  United  States,  to 
restrain  an  interference  with  commercial  intercourse,  w/uch 
ainonnts  to  a  nuisance,  or  creates  irreparable  damage,  notwith 
standing  the  absence  of  Congressional  action,  either  upon  the 
particular  subject  or  generally,  prohibiting  and  punishing  nuts- 
.ances. 

A  State  may  proceed  in  the  Courts  of  the  United  States^  to 
jprevent  or  abate  an  obstruction  to  commercial  intercourse  grow- 
ing ^ut  of  State  improvements. 

Congress  may  legalize  an  interference  with  commercial  inter- 
xourse. 

A  bridge  over  an  interstate  water-way,  is  not  necessarily  in- 
compatible  with  navigation. 
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Congress  can  authorize  the  construction  of  bridges,  dykes  and 
other  structures  for  the  assistance  of  commerce. 

The  case  of  The  State  of  Pennsylvania  v.  The  Wfieeling  & 
Belmont  Bridge  Co,^  began  on  the  sixteenth  of  August,  1849, 
by  the  presentation  of  an  injunction  bill  to  Justice  Grier,  sit- 
ting at  Philadelphia,  whereby  the  interference  with  navigation 
in  the  river  Ohio  was  made  the  foundation  for  the  complaint 
against  a  bridge,  then  in  course  of  erection  across  the  channel 
of  the  river  at  Wheeling.  The  cause  was  adjourned  to  the 
Supreme  Court  in  banc,  where  in  January  Term,  1850,  it 
was  referred  to  ex-Chancellor  Walworth,  of  New  York,  as 
commissioner,  to  report  upon  the  facts :  (9  How.  50  U.  S.  657), 
Justice  Daniel  dissenting  here  and  always  throughout  the 
case,  because  he  considered  the  Court  without  jurisdiction  :  (9 
How.  50  U.  S.  659 ;  13  How.  54  U.  S.  594  ;  18  How.  59  U.  S. 
451);  a  question  which  cannot  be  pursued  in  this  article  for 
want  of  space. 

The  testimony  having  been  taken  (11  How.  52  U.  S.  528), 
and  counsel  having  cited  the  repeated  refusal  of  Congress  to 
authorize  this  bridge  fpr  the  reason  avowed  in  the  bill,  the 
Court  proceeded  to  declare  this  suspension  bridge  a  nuisance, 
to  be  abated  by  changing  the  elevation  of  the  floor:  (13 
How.  54  U.  S.  518,  578,  625).  The  opinion  was  written  by 
Justice  McLean,  with  the  assent  of  Justices  Wayne,  Catron, 
McKiNLEY,  Nelson,  Grier  and  Curtis  ;  Chief  Justice  Taney 
and  Justice  Daniel  dissented,  the  latter,  among  other  reasons, 
upon  the  matter  of  fact  ground  that  the  testimony  did  not  dis- 
close a  nuisance :     (Id.  602.) 

The  Chief  Justice  strenuously  objected  to  the  assertion  of 
the  power  to  abate  a  nuisance  without  an  Act  of  Congress ; 
and  this  not  only  upon  his  general  principle  that  the  State 
might  act  until  Congress  legislated,  but,  also,  that  there  was 
no  common  law  of  the  United  States:  (13  How.  54  U.  ?. 
580.)  Justice  McLean,  speaking  for  the  majority  of  the  Court 
upon  the  latter  ground,  claimed  only  the  chancery  jurisdiction 
conferred  by  the  Judiciary  Act,  and  now  incorporated  in  the 
Revised  Statutes  as — 

Sec.  723.  Suits  in  equity  shall  not  be  sustained  in  either  of  the  Courts 
of  the  United  States,  in  any  case  where  a  plain,  adequate,  and  complete 
xemedy  may  be  had  at  law. 
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The  power  to  enjoin  is  now  firmly  settied,  as  to  questions  of 
taxation  and  interference  with  commerce,  by  a  long  line  of 
cases  of  which  only  a  few  need  be  mentioned  here:  Trans-- 
portation  Co.v.  Parkersburg  {\ZZi\  17  Otto  (107  U.  S.)  691; 
the  Virginia  Coupon  Cases{\ZZ^),  114  U.  S.  311,  314,  315, 
336,  and  citations,  whose  controlling  principle  was  declared 
also  by  Chief  Justice  Marshall,  in  Osbom  v.  The  Bank  (1824), 
9  Wheat.  (22  U.  S,)  738,  858-9;  Starin  v.  N,  Y.  (1885),  115 
U.  S.  248,  257  ;  also,  Irwin  v.  Dixion  (1850),  9  How.  (50  U.S.) 
10,  27,  a  case  of  an  obstruction  of  ancient  lights ;  Z>^e/w  v.  Gray 
(1873),  16  Wall.  (83  U.  S.)  203,  220,  where  a  receiver  ap- 
pointed by  a  United  States  Circuit  Court  was  aided  against  a 
State  Governor ;  Tennessee  v.  Davis  (1880),  10  Otto  (100  U.  S.) 
257,  264,  where  a  deputy  collector  of  internal  revenue  was  re- 
leased from  a  charge  of  murder;  Cunningkafn  v.  Macon  &  B, 
RR,  Co,  (1883),  IC9  U.  S.  446,  455,  where  an  injunction  was 
refused  because  a  State  was  a  necessary  party ;  /;/  re  Ayers 
(1887),  123  Id.  443,  where  a  State  officer  was  released  from 
imprisonment  for  disobeying  an  injunction. 

Upon  the  general  subject  of  an  interference  with  commerce, 
the  decree  was  made  because  Congress  had  legislated  in  re- 
spect to  the  river,  and  the  law  of  Virginia,  authorizing  the 
bridge,  must  give  way  to  the  paramount  authority.  The  Con- 
gressional action  consisted  in  approving  the  compact  between 
the  States  of  Virginia  and  Kentucky  {vide  infra),  and  per 
Bradley,  J.,  Transportation  Co.  v.  Parkersburg {ii^2>)y  17  Otto, 
(107  U.  S.)  691,  705,  and  Williamette  Iron  Bridge  Co,  v.  Hatch 
(1888),  125  U.  S.  I,  16,  but  that  does  not  affect  the  principle  of 
the  case,  which  was  thus  declared  by  Justice  McLean  (13  How. 
54  U.S.  566),  and  recognized  by  Justice  Nelson  (18  How. 
59  U.  S.  430),  and  subsequently  by  Justice  Swayne,  in  the 
Chestnut  Street  Bridge  Case  of  Gilman  v.  Phila,  (1866),  3 
Wall.  (70  U.  S.)  713,  727.  The  distinction  between  this  last 
case  and  the  Wheeling  Bridge  Case  is  pointed  out  infra^  page 
482. 

But  for  this  effect  of  the  approval,  by  Congress,  of  the  com- 
pact, undoubtedly  attention  would  have  been  given  to  the  in- 
terference with  the  steamboat  licenses,  as  in  Gibbons  v.  Ogden, 
supra,  as  was  actually  the  case  in  Sinnott  v.  Davenport  {infra\ 
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The  entry  of  the  final  decree  was  deferred  until  the  first 
Monday  of  February,  1853,  to  permit  a  voluntary  abatement 
of  the  nuisance.  Then,  in  1854,  the  bridge  was  blown  down 
by  a  violent  storm,  and  while  its  reconstruction  was  under  way, 
the  complainant  filed  a  new  bill  and  obtained  a  preliminary  in- 
junction, June  26,  1854.  This  injunction  was  disregarded  by 
the  bridge  company,  and  the  bridge  was  reconstructed  by 
November  of  the  same  year,  under  tlie  authorization  of  two 
sectipns  tacked  on  to  the  Post-office  Appropriation  bill,  ap- 
proved August  31,  1852  : — 

Sec  6.  And  be  it  further  enacted.  That  the  bridges  across  the  Ohio 
river  at  Wheeling,  in  the  State  of  Virginia,  and  at  Bridgeport,  in  the  State 
of  Ohio,  abutting  on  Zane's  Island,  in  said  river,  are  hereby  declared  to 
be  lawful  structures  in  their  present  position  and  elevation,  and  shall  be 
so  held  and  taken  to  be,  anything  in  any  law  or  laws  of  the  United  States 
to  the  contrary  notwithstanding. 

Sec  7.  And  be  it  further  enacted ,  That  the  said  bridges  are  declared 
to  be  and  are  established  post-roads  for  the  passage  of  the  mails  of  the 
United  States,  and  that  the  Wheeling  and  Belmont  Bridge  Company  are 
authorized  to  have  and  maintain  their  said  bridges  at  their  present  site  and 
elevation  ;  and  the  officers  and  crews  of  all  vessels  and  boats  navigating 
said  river,  are  required  to  regulate  the  use  of  their  said  vessels  and  boats, 
and  of  any  pipes  or  chimneys  belonging  thereto,  so  as  not  to  interfere  with 
the  elevation  and  construction  of  said  bridges :     (10  Stat,  at  Large  113.) 

The  bridge  being  legalized,  all  proceedings  fell,  including 
the  punishment  impending  for  disregarding  the  injunction. 
Justice  Nelson  wrote  the  opinion  of  the  Court  sustaining  the 
constitutionality  of  the  legalizing  Act  under  the  commerce 
powers,  without  entering  at  all  upon  the  question  of  the  power 
**  to  establish  post-offices  and  post-roads,"  as  to  which  Justice 
McLean  came  to  an  unfavorable  conclusion,  in  his  dissenting 
opinion  (18  How.  59  U.  S.  431,  441);  but  the  subject  cannot 
be  considered  here,  at  all. 

Under  the  commerce  powers,  the  Act  was  allowed  to  annul 
the  decree  of  the  Court,  with  explicit  recognition  of  the  gen- 
eral proposition  that  no  act  of  Congress  could  ordinarily  do 
so,  and,  in  this  case,  could  not  do  so  as  respects  the  costs, 
which  the  Bridge  Company  was  compelled  to  pay  (page  459) ; 
though  as  to  this  Justice  Daniel  dissented. 


Digitized  by 


Google 


478  THE   LAW   GOVERNING 

But  that  part  of  the  decree,  directing  the  abatement  of  the  obstmctioii, 
is  executory,  a  continuing  decree,  which  requires  not  only  the  removal  of 
the  bridge,  but  enjoins  the  defendants  against  any  reconstruction  or  con- 
tinuance. Now,  whether  it  is  a  future  existing  or  continuing  obstruction, 
depends  upon  the  question,  whether  or  not  it  interferes  with  the  right  of 
navigation.  If,  iif  the  meantime,  since  the  decree,  this  right  has  been 
modified  by  the  competent  authority,  so  that  the  bridge  is  no  longer  an 
unlawful  obstruction,  it  is  quite  plain  the  decree  of  the  court  cannot  be 
enforced:    Nei^on,  J.,  i8  How.  (59  U.  S.)  431-2. 

Justice  McLean  denied  to  Congress  the  power  to  authorize 
a  bridge,  as  the  Constitutional  power  was  one  of  regulation 
and  not  construction:  (13  How.  54  U.  S.  623  and  18  How.  59 
U.  S.  442,  445) ;  but  the  majority  of  the  Court  necessarily  , 
thought  otherwise,  and  their  view  has  remained  the  accepted 
construction.  It  is  an  inevitable  consequence  of  the  exclusive- 
ness  of  the  Constitutional  power:  supra,  pages  420,  466;. 
Justice  Nelson,  in  The  Clinton  Bridge  (1870),  10  Wall.  {77 
U.  S.)  454,  462  ;  Justice  Strong,  in  S.  C  v.  Ga.  (i876),.3  Otto 
(93)  U.  S.  4,  13;  Chief  Justice  Chase,  in  the  captured  and 
abandoned  property  case  of  U.  S,  v.  Klein  (1872),  13  Wall. 
(80  U.  S.)  128,  146;  Justice  SwAYNE,  in  The  Chicago  &  N.  IV. 
RR.  Co.  V.  Fuller  (1873),  17  Wall.  (84  U.  S.)  560,  569 ;  Justice 
Miller,  in  Stockdale  v.  Atlantic  Ins.  Co.  (1874).  20  Wall.  (87 
U.  S.)  323,  332,  and  Wisconsin  v.  Duluth  (1878),  6  Otto  (96 
U.  S.)  379,  387  ;  Chief  Justice  Waite,  in  Newport  &  Cin.  Bridge 
Co.  V.  U.  S.  (1882),  IS  Otto  (105  U.  S.)  470,  475,  480,  and 
Justice  Field,  dissenting  in  the  same  case,  page  493  ;  Justice 
Bradley,  in  the  Arthur  Kill  bridge  case  of  Stockton  v.  B.  &  N, 
V.  RR.  Co.  (1887),  U.  S.  Cir.  Ct,  Dis't.  N.  J.,  32  Fed.  Repr.  9 ; 
s.  c.  27  Amer.  Law  Register  775. 

There  was  another  objection  to  this  Act  of  Congress, 
founded  upon  the  preference  clause  of  the  Ninth  Section  of 
the  Constitution  (supra,  page  424) ;  this  was  denied  by  the 
majority  of  the  Court,  though  advocated  by  Justice  McLean, 
in  his  dissenting  opinion.  Want  of  space  forbids  further  con- 
sideration than  will  be  given  in  connection  with  Munn  v. 
Illinois,  infra. 

In  the  last  stage  of  the  case  Justice  Wayne  agreed  gener- 
ally with  Justice  McLean  in  his  dissent,  and  Justice  Grier 
to  the  extent  of  objecting  to  the  Act  of  Congress. 
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The  complainants  insisted,  in  all  stages  of  the  case,  that  the 
compact  between  Virginia  and  Kentucky,  must  rule,  for  it 
provided — 

Sec.  II.  Seventh ^  that  the  use  and  navigation  of  the  river  Ohio,  so- 
far  as  the  territory  of  the  proposed  State,  or  the  territory  which  will  re- 
main within  the  limits  of  this  Commonwealth,  lies  thereon,  shall  be  free 
and  common  to  the  citizens  of  the  United  States,  and  the  respective  juris- 
dictions  of  this  Commonwealth  and  of  the  proposed  State  on  the  river, 
as  aforesaid,  shall  be  concurrent  only  with  the  States  which  may  possess 
the  opposite  shores  of  the  said  river :  (Act  of  Virginia,  passed  December 
18,  1789  ;  13  Hening's  Stat.  17,  20 ;  made  part  of  Art.  VIII.  Const.  1792  of 
Kentucky  and  Art.  VI.  J  9,  Const.  1799,  and  Art.  VIII.  J  9,  Const.  1850.) 

In  their  dissenting  opinions,  Chief  Justice  Taney  and  Justice 
Daniel  both  called  attention  (13  How.  54  U.  S.  583,  601)  to 
the  peculiarly  general  terms  upon  which  Kentucky  had  been 
admitted  into  the  Union.  This  peculiarity  also  extended  to 
the  declaration  of  the  equality  of  the  State  in  the  Union  : — 

Chap,  iv.  An  Act  declaring  ifie  consent  0/ Congress,  that  a  new  State 
be  formed  within  the  jurisdiction  of  the  Commonwealth  of  Virginia  y  and 
admitted  into  this  Union  by  the  name  of  the  State  of  Kentucky. 

Whereas,  the  legislature  of  the  Commonwealth  of  Virginia,  by  an  Act^ 
entitled  **  An  Act  concerning  the  erection  of  the  District  of  Kentucky  into- 
one  independent  State,"  passed  the  eighteenth  day  of  December,  one 
thousand,  seven  hundred  and  eighty-nine,  have  consented  that  the  District 
of  Kentucky,  within  the  jurisdiction  of  the  said  Commonwealth,  and  ac- 
cording to  its  actual  boundaries  at  the  time  of  passing  the  Act  aforesaid,, 
should  be  formed  into  a  new  State : 

And,  whereas,  a  convention  of  delegates,  chosen  by  the  people  of  the 
said  District  of  Kentucky,  have  petitioned  Congress  to  consent  that,  on 
the  first  day  of  June,  one  thousand,  seven  hundred  and  ninety-two,  the 
said  District  should  be  formed  into  a  new  State,  and  received  into  the 
Union,  by  the  name  of  *'  The  State  of  Kentucky." 

Section  i.  Be  it  enacted,  etc..  That  the;  Congress  doth  consent,  that 
the  said  District  of  Kentucky,  within  the  jurisdiction  of  the  Common- 
wealth of  Virginia,  and  according  to  its  actual  boundaries  on  the  eigh- 
teenth day  of  December,  one  thousand,  seven  hundred  and  eighty-nine, 
shall,  upon  the  first  day  of  June,  one  thousand,  seven  hundred  and  ninety « 
two,  be  formed  into  a  new  State,  separate  from  and  independent  of  the 
said  Commonwealth  of  Virginia. 

Section  2.  And  be  it  further  enacted  and  declared,  That  upon  the 
aforesaid  first  day  of  June,  one  thousand,  seven  hundred  and  ninety-two, 
the  said  new  State,  by  the  name  and  style  of  the  State  of  Kentucky,  shall 
be  received  and  admitted  into  this  Union,  as  a  new  and  entire  member  ot 
the  United  States  of  America. 

Approved,  February  4,  1791 :  i  Stat,  at  Large  189. 
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This  is  the  whole  of  the  Act  of  Congress :  still,  Justice 
McLean  (13  How.  54  U.  S.  565),  and  especially  Justice  Nel- 
son (18  How.  59  U.  S.  433)  treated  this  as  an  assent  of  Con- 
gress to  the  compact,  following  Gree7i  v.  Biddle  (1823),  8 
Wheat.  (21  U.  S.)  i,  85.  As  this  latter  case  remains  unre- 
versed, the  opinion  rendered  by  Justice  Nelson  is  doubly  in- 
teresting for  the  breadth  of  its  scope : — 

The  question  here  is,  whether  or  not  the  compact  can  operate  as  a  re- 
striction upon  the  power  of  Congress,  under  the  Constitution,  to  regulate 
commerce  among  the  several  States  ?  Clearly  not.  Otherwise  Cbngress 
and  two  States  would  possess  the  power  to  modify  and  alter  the  Constitu- 
tion itself. 

This  is  so  plain  that  it  is  unnecessary  to  pursue  the  argument  further. 
But  we  may  refer  to  the  case  of  Wilson  v.  Mason  (1801),  i  Cranch  (5  U.  S.) 
88,  92,  where  it  was  held  that  this  compact,  which  stipulated  that  rights 
acquired  under  the  Commonwealth  of  Virginia  shall  be  decided  according 
to  the  then  existing  laws,  could  not  deprive  Congress  of  the  power  to  reg- 
ulate the  appellate  jurisdiction  of  this  Court,  and  prevent  a  review  where 
none  was  given  in  the  State  law  existing  at  the  time  of  the  compact :  Nei^ 
SON,  J.,  Pa,  V.  Bridge  Co.  (1855),  18  How.  59  U.  S.  433. 

Justice  Daniel  did  not  proceed  so  fundamentally,  as  he  was 
content  to  find  in  the  compact  no  Congressional  regulation : 
(13  How.  54  U.  S.  601.)  Others,  as  Chief  Justice  Taney  (Id. 
584,  citing /fe//^r^v.  Hagan)  have  been  content  to  declare 
that  all  States,  after  the  admission  to  the  Union,  are  on  an 
equal  footing.  This  case  and  this  principle  have  been  repeatedly 
affirmed  in  commerce  cases,  in  a  line  of  decisions  at  present  end- 
ing with  Williamette  Bridge  Co,  v.  Hatchy  mentioned  in  the 
next  paragraph. 

So  far  as  the  principles  of  Wilson  v.  Marsh  Co.,  and  the 
Wheeling  Bridge  Case,  could  be  affected  by  any  compact  be- 
tween the  States,  or  on  their  admission  into  the  Union,  a  series 
of  cases,  beginning  in  1845,  and  extending  to  March,  1888, 
not  only  confirm  the  opinion  of  Justice  Nelson,  just  quoted, 
that  the  Constitutional  power  cannot  be  thus  fettered;  but 
also  establish  that  the  power  of  the  States  over  commer- 
cial matters  is  equally  unfettered.  The  whole  subject  was 
•elaborately  considered  and  the  principal  cases  cited  by  Justice 
Bradley  in  the  Williamette  Iron  Bridge  Co.  v.  Hatch  (1888), 
125  U.  S.  I,  with  the  assentofChiefJusticeWAiTE  and  Justices 
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Miller,  Field,  Harlan,  Matthews,  Gray,  Blatchford  and 
Lamar.  The  general  principle  there  laid  down,  declared  that 
the  freedom  secured  upon  the  navigable  waters  in  and  around 
the  States  subject  to  such  compacts,  was  a  political  freedom, 
whereby  discrimination  against  citizens  of  other  States  was 
prevented ;  but  it  was  not  any  result  of  such  Congressional 
regulation  and  care  of  those  waters  as  might  be  assumed  at 
any  time. 

The  case  originated  in  the  United  States  Circuit  Court  for 
the  District  of  Oregon,  in  an  injunction  proceeding  for  the 
abatement  of  a  bridge  over  the  Williamette  River  in  the  State 
of  Oregon,  erected  by  the  authority  of  that  State  alone.  The 
Circuit  Judge,  Sawyer,  granted  a  preliminary  injunction  (April 
21,  1 881  :  6  Fed.  Repr.  780),  and,  after  the  testimony  was 
taken,  a  final  injunction  (October  22,  1881 ;  See  19  Fed.  Repr. 
349),  because  the  Act  of  February  14,  1859,  (i  i  Stat,  at  Large 
383)  admitting  Oregon  into  the  Union,  required  freedom  in 
the  navigable  waters  of  the  State.  An  appeal  was  taken  but 
not  prosecuted.  After  the  decision  in  Escanaba  Co.  v.  Chicago, 
in  1883,  a  bill  of  review  was  filed,  but  dismissed,  upon  de- 
murrer, by  the  District  Judge  Deady,  with  the  concurrence  of 
the  Circuit  Judge  (March  3,  1884;  19  Fed.  Repr.  347).  This 
last  decree  was  then  taken  to  the  Supreme  Court  and  there  re- 
versed, with  instructions  to  dismiss  the  original  bill. 

This  Oregon  Case  differed  from  Wilson  v.  Marsh  Co, ;  Gil- 
man  V.  Phila. ;  The  Passaic  Bridge  Ca3es  (decided  in  1857,  by 
Justice  Grier  sitting  in  the  United  States  Circuit  Court 
for  the  District  of  New  Jersey,  6  Amer.  Law  Register  6 ; 
s.  c.  3  Wall.  (70.  U  S.)  782,  appendix),  in  calling  for  a  de- 
cision upon  the  effect  of  the  terms  of  the  Admission  Act, 
and,  in  tliis  respect,  was  precisely  the  same  as  the  Cali- 
fornia case  of  Cardwell  v.  The  American  River  Bridge  Co, 
(1885),  113  U.  S.  205,  affirming  s.  c.  (1884),  19  Fed.  Repr. 
562 ;  the  Mississippi  case  of  Hamilton  v.  Vicksburg  S.  &  P. 
RR.  Co,  (1886),  119  U.  S.  280;  the  Illinois  case  of  Escanaba 
Co.v.  Chicago  (1883),  107  Id.  678;  the  case  of  the  Illinois 
river  dam  and  lock  i^Huse  v.  Gloi^er^  1883,  U.  S.  Circ.  Ct,  N. 
Dist.  Ill,  It;  Fed.  Repr.  292;  affirmed.  1886,  107  U  S.  543); 
the  Michigan  case  of  Sands  v.  Manistee  River  Improve,  Co. 
Vol  XXXVIII.— 31. 
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(1887),  123  Id.  288;  and  the  judgment  in  each  case  was  the 
same :  that  is,  the  legality  of  the  bridge  was  sustained  upon 
the  principles  mentioned  on  page  474,  supra. 

In  the  direction  of  Congressional  action,  this  denial  by- 
Justice  Nelson  {supra,  page  480),  was  broadly  followed  by 
Justice  Strong,  with  the  assent  of  Chief  Justice  Waite  and 
all  the  other  Associate  Justices — Clifford,  Swayne,  Miller, 
David  Davis,  Field,  Bradley  and  Hunt,  in  South  Carolina  \\ 
Georgia  (1876),  3  Otto  (93  U.  S.)  4,  12,  where  a  compact  be- 
tween those  States  was  made  the  foundation  of  a  bill  in  equity 
to  restrain  the  obstruction  of  one  of  the  channels  of  the  Savan- 
nah river.  Those  States  had  agreed,  April  24, 1787,  that "  the 
navigation  of  the  river  Savannah  "  in  certain  reaches,  should 
"  be  henceforth  equally  free  to  the  citizens  of  both  States:" 
and  in  1874,  Congress  had  directed  the  erection  of  a  crib  for 
the  improvement  of  the  harbor  of  Savannah,  which  would 
prevent  the  free  use  of  one  channel.  This  compact  was  held 
to  be  of  no  strength  against  the  commerce  powers  of  the 
United  States,  conferred  by  the  Constitution  of  1789,  and  this 
Wheeling  Bridge  Case  was  distinctly  made  the  foundation  of 
the  opinion. 

The  Wheeling  Bridge  Case  has  been  already  noticed  in  con- 
nection with  Wilson  v.  Marsh  Co.,  supra,  pages  446,  447,  as 
differing  in  principle;  though  Chief  Justice  Taney  and  Justice 
Daniel  thought  otherwise,  and  dissented :  (13  How.  54  U.  S. 
580,  585,  599) 

That  difference  of  principle  can  be  readily  seen  by  applying 
to  the  dam  and  to  the  bridge,  the  modified  rule  of  Cooley  v. 
Port  Wardens,  supra,  page  466.  Both  affected  navigable  water, 
under  State  legislation,  in  the  absence  of  particular  Congres- 
sional action  prohibiting  the  obstruction,  though  there  were 
general  laws  of  the  United  States  regulating  vessels.  While 
a  bridge  might  not,  and  this  particular  bridge,  when  sufficient- 
ly elevated  would  not  be  incompatible  with  the  free  navigation 
of  the  river;  still  the  difference  between  the  two  cases  lies  in 
the  geographical  position  of  the  water.  If  within  a  State,  and 
purely  internal,  the  State  has  entire  control :  McLean,  J.,  13 
How.  54  U.  S.  566  and  18  How.  59  U.  S.  432 ;  Veazie  v.  Moor 
(1852),  14  How.  (55  U.  S.)  568;  and  the  Chestnut  Street  Bridge 
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Case,  supra,  page  445.  If  within  a  State,  but  forming  a  means 
of  interstate  commerce,  Congress  must  act  to  restrain  the 
State :  supra,  pages  445-8,  and  the  cases  there  cited.  If  between 
two  or  more  States,  then  the  failure  or  refusal  of  Congress  to 
act,  will  restrain  the  State  from  acting  only  when  the  waterway 
requires  general  regulation  :  supra,  pages  466,  448. 

The  power  of  restraint  which  was  established  in  the  Wheel- 
ing Bridge  Case,  was  recognized  by  Justice  Swayne,  in  Con- 
way V.  Taylor's  Ex.  (1862),  i  Black.  (66  U.  S.)  603,  634;  Jus- 
tice Catron,  in  Miss.  &  M.RR.  Co,  v.  Ward  (1863),  2  Black. 
(67  U.  S.)  485,  495  ;  Justice  Strong,  in  U.  P.  RR.  Co.  v.  Hall 
(1876).  I  Otto  (91  U.  S.)  343,  355  ;  Justice  Field,  in  Sherlock 
V.  Ailing {i8y6),  3  Otto  (93  U.  S.)  99,  102,  and  in  the  Brooklyn 
Bridge  Case  of  Miller  v.  The  Mayor  {i8Si),  109  U.  S.  385.  396. 

John  B.  Uhle. 

[The  unexpected  length  of  this  article  compels  its  division  and  the  in- 
sertion of  the  latter  part  in  the  November  number  of  this  magazine. — 
Ed.] 

Supreme  Court  of  Iowa. 
COLLINS  V.  HILLS  et  al. 

The  original  package  is  not  broken  and  the  law  is  not  varied  by  selling 
liquors  in  the  bottles  in  which  they  have  been  shipped  from  another  State, 
although  the  bottles  came  packed  in  boxes  and  barrels,  and  were  taken 
out  and  sold  singly  after  their  arrival. 

Delivery  of  property  to  the  consignee,  subjects  its  ownership  and  sale 
in  the  original  package,  to  the  laws  of  the  State  where  it  is  delivered. 

The  License  Cases y  supra y  followed. 

Appeal  from  the  Superior  Court  of  Keokuk  County. 

D.  F.  Mdler,  Sr.,  J.  H.  Anderson,  H.  Scott,  Howell  &  Son,, 
and  W.  B.  Collim,  for  the  plaintiff. 

Anderson  &  Davis  and  J.  F.  Smith,  for  the  defendants. 

Reed,  C.  J.,  Februcuy  7,  1889.  This  was  an  action  in  equity 
to  enjoin  the  defendant  from  maintaining  a  nuisance.  It  is  al- 
leged in  the  petition,  that  the  defendant  kept,  in  a  designated 
building  in  the  City  of  Keokuk,  a  place  in  which  he  carried 
on  the  business  of  selling  intoxicating  liquors,  in  violation  o 
the  laws  of  this  State.  On  the  hearing,  the  Superior  Court 
found  that  at  the  time,  and  in  the  place  mentioned  in  the  pe- 
tition, the  defendant  kept  certain  intoxicating  liquors,  consist- 
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ing  of  whiskey  and  beer,  and  that  he  was  then  engaged  in  the 
business  of  selling  the  same ;  that  he  purchased  the  said 
liquors  in  the  States  of  Ohio,  Illinois  and  Missouri,  and  im- 
ported the  same  into  this  State. 

The  beer,  when  purchased,  was  put  up  in  bottles,  which 
were  packed  in  cases,  a  certain  number  of  bottles  in  each  case, 
The  only  sale  of  beer  made  by  the  defendant,  was  by  the  case ; 
this  is,  the  cases  were  not  opened  by  him,  but  were  delivered 
to  the  purchasers  in  the  same  condition  in  which  he  received 
them  from  the  carrier. 

The  whiskey  was  also  put  up  in  bottles.  One  brand,  pur- 
chased in  Ohio,  was  put  up  in  quart  bottles,  in  each  of  which 
was  blown  the  name  of  the  manufacturer,  and  each,  when 
filled,  was  securely  sealed  with  a  metallic  cap,  and  placed  in  a 
pasteboard  box,  and  then  the  bottles  were  packed  in  boxes  or 
barrels,  for  shipment.  Another  brand,  purchased  in  Illinois, 
was  put  up  in  pint  bottles,  each  of  which,  when  filled,  was  se- 
curely closed  and  sealed,  and  these  were  also  packed  in  boxes 
or  barrels,  for  shipment,  and  were  received  by  the  defendant 
in  that  condition.  His  sales  of  whiskey  were  by  the  single 
bottle.  On  receiving  the  barrels  and  boxes  in  which  the  bot- 
tles were  packed,  he  opened  the  same,  and  placed  the  bottles  on 
the  shelves  in  his  store,  and  sold  the  same  to  his  customers  in 
such  numbers  as  they  required.  He  did  not,  in  any  instance, 
open  the  bottles,  or  sell  the  liquors  in  quantities  less  than  that 
contained  in  them. 

When  he  made  the  purchases,  he  intended  to  sell  the  liq- 
uors in  this  State  in  the  manner  pursued  by  him  subsequently 
in  making  the  sales.  He  was  not  a  registered  pharmacist,  nor 
did  he  have  a  permit  from  the  Board  of  Supervisors,  to  sell  in- 
toxicating Uquors  for  the  purposes  for  which  such  liquors  are 
permitted  to  be  sold  by  the  statutes  of  the  State.  But  the  pur- 
chasers bought  the  liquors,  intending  to  use  the  same  as  a 
beverage,  and  that  intention  was  known  to  him  when  he  made 
the  sale. 

The  Superior  Court  held,  in  effect,  that  the  transaction  of 
selling  the  beer  in  the  manner  in  which  it  was  done,  was  be- 
yond the  power  of  the  State  to  control  or  prohibit,  but  was 
purely  a  matter  of  conveyance  between  the  States,  which 
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could  be  regulated  only  by  the  Congress  of  the  United  States; 
also,  that  when  the  boxes  and  barrels  in  which  the  bottles  of 
whiskey  were  shipped  to  and  received  by  the  defendant,  were 
opened,  and  they  were  removed  thereirom,  the  transaction,  as 
a  matter  of  interstate  commerce,  was  fully  consummated,  and 
that  subsequent  dealings  with  the  liquors  were  governed  by 
the  statutes  of  this  State.  And  the  judgment  entered,  was  in 
accordance  with  those  views.  The  findings  of  fact  set  out  in 
the  judgment,  appear  to  be  sustained  by  the  evidence.  And, 
in  our  consideration  of  the  case,  it  will  not  be  necessary  to 
give  much  attention  to  the  testimony.  Both  parties  appealed, 
the  plaintiff's  appeal  being  first  perfected. 

The  distinction  drawn  by  the  Superior  Court  between  the 
different  transactions,  does  not  appear  to  us  to  rest  upon  any 
sound  legal  principle.  The  liquor  was,  in  each  case,  put  up 
by  the  manufacturer,  or  dealer,  in  another  State,  with  a  view 
to  sales  in  that  condition.  The  subsequent  packing  of  the 
bottles  in  boxes  and  barrels,  was  a  mere  matter  of  convenience 
in  the  sale  and  shipment  of  the  property.  When  the  defen- 
dant purchased  one  hundred  bottles,  either  of  beer  or  whiskey, 
he,  in  effect,  purchased  that  number  of  packages  of  the  article, 
and  when  he  sold  by  the  bottle,  the  transaction  was  of  the 
same  character.  The  feict  that,  as  a  matter  of  convenience  in 
handling  during  the  transportation  of  the  property,  the  bottles 
were  packed  in  boxes  and  barrels,  can  make  no  difference  as 
to  the  character,  in  law,  of  the  transaction.  If  he  had  the 
right  to  bring  the  liquor  within  the  State,  and  to  sell  it  here, 
he  had  the  right  to  adopt  such  means  and  mode  of  shipment 
as  best  suited  his  convenience  or  interest;  for,  so  far  as  we  are 
advised,  there  is  no  regulation  upon  the  subject  of  either  State 
or  National  enactment.  The  right  to  buy  and  sell  in  such 
quantities  as  he  chose,  is  necessarily  included  in  the  right  to 
buy  and  sell  in  any  quantity.  The  right  to  bring  it  within  the 
State  by  the  car-load  is  as  certain  as  the  right  to  bring  it  in  by 
the  single  bottle  or  other  package.  If  his  interest  or  conven- 
ience would  be  better  served  by  shipping  into  the  State  in  cars 
fitted  up  with  tanks,  or  other  vessels  attached  to  the  cars,  and 
from  which  the  liquors  must  be  drawn  at  the  end  of  the  voy- 
age, he  had  the  right,  in  the  absence  of  statutory  recrulation. 
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to  adopt  that  mode  of  transportation.  But  in  that  case,  the 
liquors,  on  their  arrival  within  the  State,  would  of  necessity  be 
placed  in  other  vessels  than  those  in  which  they  were  brought 
within  the  State ;  and  the  result  of  the  distinction  would  be 
that,  while  he  had  the  right  to  bring  them. within  the  State  for 
the  purpose  of  selling  them  here,  yet,  having  brought  them 
here  in  the  exercise  of  that  right,  he  had  no  right  to  sell  them 
because  he  had  adopted  a  mode  of  transportation  which, 
although  perfectly  lawful,  required  their  removal  from  the  ves- 
sels in  which  they  were  transported.  The  unsoundness  of  the 
attempted  distinction  is  shown  by  the  absurd  results  to  which 
it  would  lead.  If  he  had  the  right  to  sell  the  liquors  in  the 
State  because  the  transaction  of  their  purchase  and  transporta- 
tion was  one  of  National,  rather  than  State,  jurisdiction,  it  fol- 
lows necessarily  that  he  had  the  right  to  make  the  sales  in 
whatever  form  or  quantity  he  saw  fit.  Any  other  holding,  it 
seems  to  us,  would  lead  to  results  and  conclusions  which 
owing  to  their  absurdity,  would  be  shocking  alike  to  legal 
judgment  and  the  common  sense  of  mankind. 

In  our  opinion,  then,  the  case  turns  solely  on  the  question 
whether  defendant  had  the  right,  notwithstanding  the  statute 
of  the  State,  to  sell  the  liquors  within  the  State.  And  in  con- 
sidering that  question,  it  is  important  to  keep  in  mind  the 
scope  and  object  of  the  statutes.  For  more  than  thirty  years, 
the  State  has  sought  by  legislative  enactments,  to  mitigate  the 
€vils  of  intemperance.  During  all  that  time,  however,  it  has 
regarded  intoxicating  liquors  as  a  legitimate  article  of  com- 
merce, and  the  legislation  has  been  restrictive,  rather  than 
prohibitory.  The  sale  and  use  of  such  liquors  as  a  beverage 
has  been  regarded  as  an  evil  so  enormous  as  to  demand  the 
exercise  of  the  highest  powers  of  the  State  for  its  suppression. 
At  the  same  time,  it  has  been  recognized  that  the  article  had 
its  legitimate  uses.  The  object  aimed  at  by  the  legislation 
has  been  the  suppression  of  the  traffic  in  the  article  for  the  use 
wherein  it  has  been  a  continuous  and  crying  evil,  and  to  reg- 
ulate and  protect  it  for  such  uses  as  are  beneficial,  or  at  least 
not  hurtful.  The  statute  forbids  the  sale  of  such  liquors  for 
use  as  a  beverage,  and  prescribes  severe  penalties  for  viola- 
tions of  its  provisions ;  but  it  allows  sales  of  the  article  for  use 
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as  a  medicine,  and  in  the  arts,  and  for  culinary  and  sacramen- 
tal purposes,  and  prescribes  certain  limitations  and  restrictions 
upon  the  traffic  for  those  uses. 

In  their  scope  and  object,  these  statutes  are  not  materially 
different  from  those  which  have  been  enacted  for  the  restric- 
tion of  the  sale  of  poisons,  and  the  regulation  of  the  storage, 
handling,  and  use  of  explosives,  and  other  articles  dangerous 
to  the  lives  or  property  of  the  people,  or  deleterious  to  society; 
and  they  were  enacted  in  the  exercise  of  the  same  power,  viz., 
the  police  power  of  the  State.  That  the  State  has  the  power 
to  enact  such  legislation  is  not  now  a  question  of  doubt,  and 
that  the  legislature  is  the  sole  judge  of  the  necessity  for  their 
enactment  is  equally  clear.  Laws  having  the  same  general 
objects  in  view  have  probably  been  enacted  in  every  State  in 
the  Union,  and  their  validity  has  seldom  been  questioned.  The 
validity  of  these  particular  statutes  has  frequently  been  de- 
clared by  this  Court,  and  it  has  been  adjudged  by  the  highest 
tribunal  in  the  nation  that  statutes  having  the  same  specific 
object  are  not  in  conflict  with  any  provision  of  the  Federal 
Constitution:  Mugler  v.  Kansas {i^^i),  123  U.  S.  623. 

The  statutes  called  in  question  in  the  License  Cases  (1847), 
5  How.  (46  U.  S.)  504,  were  not  essentially  different  in  their 
object  from  those  of  this  State.  They  were  enacted  for  the 
purpose  of  mitigating,  and  to  some  extent  suppressing,  the 
evils  of  intemperance.  The  statute  of  Massachusetts  prohib- 
ited the  traffic  in  intoxicating  liquors  by  all  persons  except 
those  holding  a  license  from  the  county  commissioners,  and 
licensed  vendors  were  forbidden  to  sell  in  quantities  less  than 
twenty-eight  gallons  in  any  single  sale.  Under  its  provisions, 
no  person  was  entitled,  as  matter  of  right,  to  receive  a  license 
but  the  question  whether  any  licenses  should  be  granted 
in  the  county  was  left  entirely  to  the  discretion  of  the  commis- 
sioners. A  person  who  did  not  hold  a  license,  engaged  in  the 
business  of  selling  foreign  liquors,  imported  into  the  United 
States  under  the  statutes  thereof  He  was  indicted  and  con- 
victed in  the  State  courts  of  a  violation  of  the  statute  of  the 
State.  The  other  cases  were  under  similar  statutes  of  the 
States  of  New  Hampshire  and  Rhode  Island,  and  involved 
similar   states  of   fact.     The  causes  being  removed   to  the 
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Supreme  Court,  the  judgments  were  affirmed.  Subsequently 
the  same  claim  of  right  was  urged  in  these  cases  that 
is  here  alleged  by  the  defendant,  viz. :  that  as  the  liquors  were 
transported  into  the  States  under  the  authority  of  the  Federal 
Constitution  and  statutes,  it  was  not  competent  for  the  States 
to  prohibit  their  sale,  or  regulate  the  manner  in  which  it  should 
be  conducted.  But  the  Court  held  that  the  statutes  were  not 
in  their  operation  in  conflict  with  the  commercial  provisions 
of  the  federal  Constitution.  And  it  appears  to  us  that  this  is 
necessarily  so. 

When  the  power  of  the  State  to  legislate  with  reference  to 
the  subject  matter  is  conceded,  it  follows,  necessarily,  we 
think,  that  all  property  within  the  State  is  subject  to  the  regu- 
lations it  has  enacted.  When  property  purchased  in  another 
State  is  transported  to  this  State,  and  here  delivered  to  the 
purchaser,  to  be  used  or  consumed  within  the  State,  the  trans- 
action, in  so  far  as  it  is  governed  by  the  provisions  for  the 
regulation  of  commerce  among  the  States,  is  at  an  end.  The 
sale  and  delivery  are  then  consummated,  and  the  property  be- 
comes at  once  subject  to  the  laws  which  the  State  has  enacted 
governing  its  use  or  disposition.  It  is  true  that  some  things 
are  said  by  the  Court  in  Bowman  v.  Railway  Co.  (1888),  125  U. 
S.  465,  which  appear  to  be  in  conflict  with  that  view;  but  we 
do  not  understand  that  the  question  was  involved  or  decided 
in  that  case.  The  sole  question  involved  was  as  to  the  validity 
of  certain  provisions  of  the  statute  which  forbade  common 
carriers  from  transporting  to  any  point  within  the  State  intox- 
icating liquors,  unless  they  had  been  furnished  with  the.  writ- 
ten evidence  of  the  right  of  the  consignee  to  sell  the  same  in 
the  State.  It  is  conceded  that  that  subject  is  beyond  the 
power  of  the  State  to  legislate  upon.  But  it  by  no  means  follows 
that  the  owner  has  the  right,  after  the  property  has  been 
delivered  to  him  in  the  State,  to  use  or  dispose  of  it  in  a  man- 
ner different  from  that  prescribed  by  this  State  for  the  sale  or 
use  of  such  property  generally. 

It  follows  from  these  considerations  that  on  defendant's 
appeal  the  judgment  should  be  affirmed,  while  on  plaintifi's 
appeal  it  will  be  reversed. 
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This  case  is  printed  here  because  articles  of  commerce  or  to  be  dan- 
Leisy  v.  Hardin  v/as  decided  upon  gerous  to  the  welfare  of  its  citizens, 
its  authority :  infra ^  page  490.  It  The  precise  point  in  respect  to 
is  also  interesting  as  showing  how  the  boxed  bottles  of  whiskey  was 
much  more  accurate  in  his  under-  not  involved  in  the  case  which  did 
standing  of  the  law,  was  the  Judge  reach  the  Supreme  Court  of  the 
of  the  Superior  Court  (Hon.  Henry  United  States,  and  in  that  sense, 
Bank,  Jr.)  than  the  Supreme  Court  remains  undecided.  But  the  de- 
of  the  State,  owing  to  the  influence  cision  of  the  Superior  Court  is  so 
of  the  unreversed,  though  actually  advantageous  to  the  powers  of  the 
valueless  License  Cases  of  1847.  local  authorities,  and  so  completely 
The  test  of  an  unbroken,  original  accords  with  the  principles  of 
package,  prevents  one  State  from  Brown  v.  Maryland^  that  it  would 
boycotting  the  products  of  other  be  a  serious  task  to  ask  its  re- 
States,  by  declaring  them  not  to  be  versal. 


Supteme  Court  of  Iowa.  * 

GRUSENDORF  v.  HOWAT. 

The  sale  of  an  original  package  is  subject  to  the  laws  of  the  State,  as  the 
Congressional  powers  over  interstate  commerce  terminate  upon  the  de- 
livery of  the  package  within  the  State. 

Certiorari  to  the  District  Court  of  Clinton  County. 

W.  C.  Grohe  and  P,  B.  Wolfe,  for  the  plaintiff. 

Hon.  A.  /.  Baker,  Attorney  General,  for  the  defendant. 

Reed,  C.  J.,  February  7,  1889.  The  plaintiff  was,  in  a  pro- 
ceeding, enjoined  from  carrying  on  the  business  of  selling  in- 
toxicating liquors  in  a  certain  designated  building  in  the  City 
of  Clinton.  Afterwards  a  complaint  was  filed  in  the  Courts 
charging  him  with  a  violation  of  the  injunction.  He  was  cited 
to  appear  before  the  Court  and  show  cause  why  he  should  not 
be  punished  for  contempt.  On  the  trial,  it  was  shown  that  he 
had,  after  the  injunction,  sold  intoxicating  liquors  in  the  build- 
ing named.  In  defense,  he  showed  that  the  liquors  sold  by 
him  were  purchased  in  the  State  of  Illinois,  and  were  trans- 
ported to  him  in  this  State  by  a  common  carrier,  and  that  he 
sold  the  same  in  the  packages  in  which  they  were  when  he 
purchased  them,  and  in  which  they  were  transported  to  this 
State.  The  Court  adjudged  him  to  be  in  contempt,  and  en- 
tered judgment  against  him,  imposing  a  fine  and  imprison- 
ment.    He  thereupon  sued  out  a  writ  of  certiorari  from  this 
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Court,  and  in  obedience  to  that  mandate,  the  trial  judge  has 
certified  the  record  of  the  proceeding  to  us.  The  judgment 
of  the  lower  court  is  in  accord  with  our  holding  in  the  fore- 
going case  of  Collins  v.  Hills, 

The  writ  will  therefore  be  dismissed. 

The  principle  of  this  case  is  clear-  pages  433,  456),  were  decided,  has 

ly  not  in  accord  with  the  law,  as  nourished   many    State    decisions 

stated  in  Brown  v.  Maryland  (su-  without  the  Courts  perceiving  the 

^fl,  pages  439,  442),  Z,^zc/v.^«5/m  full   effect  of  the   principles  laid 

(Id.  443,  444),  TTie  Passenger  Cases  down  by  Justice  Curtis,  in  Cooley 

(Id.  459,  462,  465),  and  the  subse-  v.  I\>rt  Wardens  (supra,  pages  466, 

quent   decisions   of  the    Supreme  470).    Careful  reading  cannot  but 

Court  of  the  United  States.    The  verify  the  statement  of  Chief  Justice 

first  positive  appearance   of  such  Fuller,  (injra,  page  507)  that  the 

doctrine  was  in  -A^.  Y,  v.  Miln  (su-  authority  of  the  New  Hampshire 

/ra,  pages  448,  450),  and  the  strong  Iricense  Case  has  been   distinctly 

root  which  has  flourished  from  1 847 ,  overthrown . 
when    the   License   Cases   {supra  ^ 


Supreme  Court  of  Iowa, 
LEISY  €t  al,  V.  HARDIN. 

The  sale  of  liquors  in  the  original  packages  in  which  they  are  brought 
from  another  State,  may  be  prohibited  under  the  police  powers  of  the 
place  of  sale. 

Appeal  from  the  Superior  CoUrt  of  Keokuk  County. 

William  B,  Collins  and  H.  Scott  Howell  &  Son^  lor  the 
appellants. 

Anderson  &  Davis,  for  the  appellee. 

RoTHROCK,  J.,  October  4,  1889.  (After  stating  the  facts 
substantially  as  on  pages  490-2,  infra)  We  have  stated  the 
facts  somewhat  in  detail  for  the  purpose  of  demonstrating  that 
they  present  the  same  question  determined  by  this  Court  in 
the  cases  of  Collins  v.  Hills,  and  in  Gtusendorf  v.  Howat, 
supra.  Counsel  for  appellees  concede,  in  argument,  that  the 
cases  cited  involve  the  same  controlling  question.  It  is  true 
they  claim  that  in  this  case  there  is  the  exception  that  the  plain- 
tiffs and  appellees  are  citizens  and  residents  of  Illinois,  and 
produce  and  manufacture  their  beer  in  that  State,  and  sell  it  as 
manufacturers;  but  no  claim  is  made,  in  argument, and  we 
can  discover  no  reason  why  the  laws  of  this  State,  which  for- 
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bid  the  sale  of  intoxicating  liquors,  are  not  applicable  to  all  per- 
sons, no  matter  where  they  may  abide.  We  adhere  to  the  rule 
announced  in  the  cited  cases,  and  have  no  desire  to  further 
discuss  or  elaborate  the  questions  involved. 

The  judgment  of  the  Superior  Court  will  be  reversed. 

The  case  was  then  removed  to  the  Supreme  Court  of  the  Uxiited  States, 
and  there  reversed :  See  next  case. 


Supreme  Court  of  the  United  States. 
LEISY  ^/ a/.  V.HARDIN. 

The  Constitutional  power  to  regulate  commerce  between  the  States,  has 
no  other  limits  thai^^ose  prescribed  by  the  Constitution  itself. 

Interstate  commerce,  or  the  purchase,  sale  and  exchange  of  commodi- 
ties, requires  a  uniform  system,  and  in  the  absence  of  Congressional 
action  cannot  be  the  subject  of  State  laws. 

State  authority  may  be  exercised  over  subjects  of  interstate  commerce 
only  when  a  general  regulation  b  not  necessary  or  convenient,  and  Con- 
gress has  not  acted. 

The  responsibility  is  upon  Congress  to  permit  State  regulation  of  inter- 
state traffic. 

Merchandise  brought  from  another  State  is  under  the  Constitutional 
power  exclusively,  until  it  has  been  sold  or  disposed  of  so  as  to  mingle 
with  the  common  mass  of  property  in  the  State  into  which  it  has  been 
brought. 

I^iquor  imported  from  another  State  for  sale  in  the  packages  in  which  it 
has  been  shipped,  cannot  be  seized  under  State  laws,  while  in  t^e  posses- 
sion of  the  consignee  in  the  original  packages,  awaiting  sale. 

Ardent  spirits,  distilled  liquors,  ale  and  beer,  are  the  subjects  of  ex- 
change, barter  and  traffic  ;  that  is,  are  subjects  of  commerce  and  not  such 
articles  as  a  State  may  subject  to  sanitary  regulations,  upon  the  plea  of 
tending  to  spread  disease,  pestilence  and  pauperism. 

In  error  to  the  Supreme  Court  of  the  State  of  Iowa. 

Chief  Justice  Fulller  stated  the  case  thus: — 

Christiana  Leisy,  Edward  Leisy,  Lena  and  Albert  Leisy, 
composing  the  firm  of  Gus.  Leisy  &  Co.,  citizens  of  Illinois, 
brought  their  action  of  replevin  against  A.  J.  Hardin,  the  duly 
elected  and  qualified  Marshal  of  the  City  of  Keokuk,  Iowa,  and, 
^;irt?^&:i^,  Constable  of  Jackson  Township,  Lee  county,  Iowa,  in 
the  Superior  Court  of  Keokuk,  in  said  County,  to  recover  122 
one-quarter  barrels  of  beer,  171  one-eighth  barrels  of  beer, 
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and  1 1  sealed  cases  of  beer,  which  had  been  seized  by  him  in 
a  proceeding  on  behalf  of  the  State  of  Iowa  against  said  de- 
fendants, under  certain  provisions  of  the  Code  of  the  State 
of  Iowa;  and  upon  issue  joined,  a  jury  having  been  duly 
waived  by  the  parties,  the  case  was  submitted  to  the  Court 
for  trial,  and,  having  been  tried,  the  Court,  after  having  taken 
the  case  under  advisement,  finally  rendered  and  filed  in  said 
cause  its  findings  of  fact  and  conclusions  of  law  in  words 
and  figures  following,  to  wit : 

(i)  That  plaintiffs,  Gus.  Leisy  &  Co.,  are  a  firm  of  that  name  and 
style,  residing  in  tlie  State  of  lUinois,  with  principal  place  of  business  at 
Peoria,  III.;  that  said  firm  is  composed  wholly  of  citizens  of  Illinois ;  that 
said  firm  is  engaged  as  brewers  in  the  manufacture  of  beer  in  the  said  city 
of  Peoria,  111.,  selling  same  in  the  States  of  Illinois  and  Iowa. 

(2)  That  the  property  in  question,  to  wit,  122  one-quarter  barrels  of 
beer,  of  the  value  of  $300,  171  one-eighth  barrels  of  beer,  value  $215,  and 
II  sealed  cases  of  beer,  value  of  $25,  was  all  manufactured  by  said  Leisy 
&  Co.  in  the  city  of  Peoria,  111.,  and  put  up  in  said  kegs  and  cases  by  the 
manufacturers,  viz.,  Gus.  Leisy  &  Co.,  at  Peoria,  lU.;  that  each  of  said 
kegs  was  sealed  and  had  placed  upon  it,  over  the  plug  in  the  opening  of 
each  keg,  a  United  States  internal  revenue  stamp  of  the  district  in  whicli 
Peoria  is  situated  ;  that  said  cases  were  substantially  made  of  wood,  each 
one  of  them  containing  24  quart  bottles  of  beer,  each  bottle  of  beer 
corked,  and  the  cork  fastened  in  with  a  metallic  cap,  sealed  and  covered 
with  tin  foil,  and  each  case  was  sealed  with  a  metallic  seal ;  that  said 
beer  in  all  of  said  kegs  and  cases  was  manufactured  and  put  up  into  said 
kegs  and  cases  as  aforesaid  by  the  manufacturers,  to  wit,  Gus.  Leisy  & 
Co.,  plaintiffs  in  this  suit,  and  to  open  said  cases  the  metallic  seals  had  to 
be  broken. 

(3)  That  the  property  herein  described  was  transported  by  said  Gus. 
Leisy  &  Co.  from  Peoria,  111.,  by  means  of  railways,  to  Keokuk,  Iowa,  in 
said  sealed  kegs  and  cases,  as  same  was  manufactured  and  put  up  by  them 
in  the  city  of  Peoria,  111. 

(4)  That  said  property  was  sold  and  offered  for  sale  in  Keokuk,  Iowa, 
by  John  Leisy,  a  resident  of  Keokuk,  Iowa,  who  is  agent  for  said  Gus^ 
Leisy  &  Co. ;  that  the  only  sales  and  offers  to  sell  of  said  beer  was  in  the 
original  keg  and  sealed  case  as  manufactured  and  put  up  by  said  Gus. 
Leisy  &  Co.,  and  imported  by  them  into  the  State  of  Iowa  ;  that  no  kegs 
or  cases  sold  or  offered  for  sale  were  broken  or  opened  on  the  premises ; 
that  as  soon  as  same  was  purchased  it  was  removed  from  the  premises 'oc- 
cupied by  Gus.  Leisy  &  Co.,  which  said  premises  are  owned  by  Christiana 
Leisy,  a  member  of  the  firm  of  Gus.  Leisy  &  Co.,  residing  in  and  being  a 
citizen  of  Peoria,  HI.;  that  none  of  such  SBBdes  or  offers  to  sell  were  made 
to  minors  or  persons  in  the  habit  of  becoming  intoxicated. 

(5)  That  on  the  30th  day  of  June,  1888,  the  defendant,  as  Constable  of 
Jackson  Township,  Lee  County,  Iowa,  by  virtue  of  a  search-warrant  is- 
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sued  by  J.  G.  Garrettson,  an  acting  Justice  of  the  Peace  of  said  Jackson 
Township,  upon  an  information  charging  that  in  premises  occupied  by 
said  John  Leisy  there  were  certain  intoxicating  liquors,  etc.,  seized  the 
property  therein  described,  and  took  same  into  his  custody. 

(6)  And  the  Court  finds  that  said  intoxicating  liquors  thus  seized  by 
the  defendant  in  his  official  capacity  as  Constable  were  kept  for  sale  in 
the  premises  described  in  the  search-warrant  in  Keokuk^  Lee  County, 
Iowa,  and  occupied  by  Gus.  Leisy  &  Co.,  for  the  purpose  of  being  sold, 
in  violation  of  the  provisions  of  the  laws  of  Iowa,  but  which  laws,  the 
Court  holds,  are  unconstitutional  and  void,  as  herein  stated. 

(7)  That  on  the  2d  day  of  July,  1888,  plaintiffe  filed  in  this  Court  their 
petition,  alleging,  among  other  things,  that  they  were  the  owners  and  en- 
titled to  the  possession  of  said  property,  and  that  the  law  under  which 
said  warrant  was  issued  was  unconstitutional  cmd  void,  being  in  violation 
of  section  8  of  article  I  of  the  Constitution  of  the  United  States,  and  hav- 
ing filed  a  proper  bond  a  writ  of  replevin  issued,  and  the  possession  of 
said  property  was  given  to  plaintiff. 

From  the  foregoing  facts  the  Court  finds  the  following  conclusions : 
That  plaintiffs  are  the  sole  and  unqualified  owners  of  said  property, 
and  entitled  to  the  possession  of  the  same,  and  judgment  for  $1.00  dam- 
ages for  their  detention,  and  costs  of  suit ;  that  so  much  of  chapter  6,  tit. 
II,  Code  1873,  and  the  amendments  thereto,  as  prohibits  such  sales  by 
plaintiff,  is  unconstitutional,  being  in  contravention  of  section  8  of  arti- 
cle I  of  the  Constitution  of  the  United  States ;  that  said  law  has  been 
held  unconstitutional  in  a  like  case  heretofore  tried  and  determined  by 
this  Court,  involving  the  same  question,  in  the  case  of  Collins  v.  Hills ^  de- 
cided prior  to  the  commencement  of  this  suit,  and  prior  to  the  seizure  of 
said  property  by  defendant ;  to  all  of  which  the  defendant  at  the  time  ex- 
cepted. 

Judgment  was  thereupon  rendered  as  follows : 

"This  cause  coming  on  forbearing,  plaintiffs  appearing  by  ^»^^5(>9f  & 
DaviSy  their  attome3rs,  cmd  the  defendant  by  H.  Scott  Howell  &  Son  and 
William  B.  Collins^  his  attorneys,  and  the  cause  coming  on  for  final  hear- 
ing on  the  pleadings  on  file  and  the  evidence  introduced,  the  Court  makes 
the  special  finding  of  facts  and  law  herewith  ordered  to  be  made  of  rec- 
ord, and  finds  that  plaintiffs  are  the  sole  and  unqualified  owners  and  en- 
titled to  possession  of  the  following  described  personal  property,  to  wit : 
122  one-quarter  (X)  barrels  of  beer,  of  the  value  of  $300.00 ;  171  one- 
eighth  {^/i)  barrels  of  beer,  of  the  value  of  $215.00;  and  eleven  (11)  sealed 
cases  of  beer,  of  the  value  of  $25.00. 

That  plaintifi&  being  in  possession  of  said  property  by  virtue  of  a  bond 
heretofore  given,  said  possession  in  plaintiffs  is  confirmed. 

The  Court  further  finds  that  the  writ  issued  by  J.  G.  Garrettson,. a  Jus- 
tice of  the  Peace,  under  which  defendant  held  possession  of  said  property 
and  seized  same,  is  void,  same  having  been  issued  under  sections  of  the 
liw  of  Iowa  that  are  unconstitutional  and  void. 

That  plaintiff  is  entitled  to  one  dollar  damages  for  the  wrongful  deten- 
tion of  said  property. 
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It  IS  therefore  ordered  and  considered  by  the  Court  that  the  plaintifEs 
have  and  recover  of  defendant  one  dollar  damages,  and  costs  of  this 
action,  taxed  at  % . 

To  which  findings,  order,  and  judgment  of  Court  the  defendant  at  the 
time  excepts,  and  asks  until  the  31st  day  of  October,  1888,  to  prepare  and 
file  his  bill  of  exceptions,  which  request  is  granted,  and  order  hereby 
made.'' 

A  motion  for  a  new  trial  was  made  and  overruled,  and  the 
cause  taken  to  the  Supreme  Court  of  Iowa  by  appeal,  and  er« 
rors  therein  assigned  as  follows  : 

*  *  ( i)  The  Court  erred  in  finding  that  the  plaintiff  were  the  sole  and  un- 
qualified owners,  and  were  entittled  to  the  possession  of  the  intoxicating 
liquors  seized  and  held  by  appellant. 

(2)  In  finding  that  the  plaintiff  were  entitled  to  one  dollar  damages- 
for  their  detention,  and  for  costs  of  suit. 

(3)  The  Court  erred  in  holding  that  the  sales  of  beer  in  *  original  pack- 
ages,* by  the  keg  and  case,  as  made  by  John  Leisy,  agent  of  plaintifis» 
were  lawful. 

(4)  The  Court  erred  in  its  conclusions  and  finding  that  so  much  of  the 
law  of  the  State  of  Iowa  embraced  in  chapter  6,  tit.  11,  Code  1873,  and 
the  amendments  thereto,  as  prohibits  such  sales  of  beer  in  the  State  of 
Iowa,  was  unconstitutional,  being  in  contravention  of  section  8,  article  I 
of  the  Constitution  of  the  United  States. 

(5)  The  Court  erred  in  rendering  a  judgment  for  plaintiflfe,  and  award- 
ing them  the  intoxicating  liquors  in  question,  and  damages  and  costs 
against  defendant. 

(6)  The  Court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial." 

The  Supreme  Court  reversed  the  judgment  of  the  Superior 
Court,  and  entered  judgments  against  the  plaintiffs  and  their 
sureties  on  the  replevin  bond  in  the  amount  of  the  value  of  the 
property,  with  costs.     The  judgment  thus  concluded: 

And  it  is  further  certified  by  this  Court,  and  hereby  made  a  part  of  the 
record,  that  in  the  decision  of  tliis  suit  there  is  drawn  in  question  the- 
validity  of  certain  statutes  of  the  State  of  Iowa,  namely,  chapter  6  of  title 
II  of  the  Code  of  Iowa  of  1873  and  the  amendments  thereto,  on  the 
ground  of  their  being  repugnant  to  and  in  contravention  of  section  8  of 
article  I  of  the  Constitution  of  the  United  States,  said  appellees,  Gus. 
Leisy  &  Co.,  claiming  such  statutes  of  the  State  of  Iowa  are  invalid,  and 
the  decision  in  this  cause  is  in  favor  of  the  validity  of  said  statutes  of  the 
State  of  Iowa. 

To  review  this  judgment,  a  writ  of  error  was  sued  out  from 
this  Court.  The  opinion  of  the  Supreme  Court,  not  yet  reported 
in  the  official  series,  will  be  found  \^Supra  page  490]. 
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The  seizure  of  the  beer  in  question  by  the  constable  was 
made  under  the  provisions  of  chapter  8,  tit.  ii,  Code  1873, 
and  amendments  thereto:  Code  1873, p.  279;  Laws  1884,  c. 
8,  p.  8;  c.  143,  p.  146;  Laws  1888,  c.  71,  p.  91;  i  McClain, 
Ann.  Code,  §§  2359-2431,  p.  603. 

Section  1523  of  the  Code  is  as  follows  : 

"  No  person  shall  msUin&cture  or  sell,  by  himself,  his  clerk,  steward,  or 
agent,  directly  or  indirectly,  any  intoxicating  liquors,  except  as  herein- 
after provided.  And  the  keeping  of  intoxicating  liquor,  with  the  intent 
on  the  part  of  the  owner  thereof,  or  any  person  acting  under  his  authority, 
or  by  his  permission,  to  sell  the  isame  within  this  State,  contrary  to  the 
provisions  of  this  chapter,  is  hereby  prohibited,  and  the  intoxicating 
liquor  so  kept,  together  with  the  vessels  in  which  it  is  contained,  is  de- 
clared a  nuisance,  and  shall  be  forfeited  and  dealt  with  as  hereinafter  pro- 
vided." 

Chapter  71,  Laws  22d  Gen.  Assembly,  is  an  act  approved 
April  12,  1888  (Laws  of  Iowa,  1888,  p.  91),  of  which  the  first 
section  is  as  follows : 

••  That  after  this  act  takes  effect,  no  person  shall  manufacture  for  sale, 
sell,  keep  for  sale,  give  away,  exchange,  barter,  or  dispense  any  intoxicat- 
ing liquor,  for  any  purpose  whatever,  otherwise  than  as  provided  in  this 
act.  Persons  holding  permits  as  herein  provided  shall  be  authorized  to 
seU  and  dispense  intoxicating  liquors  for  pharmaceutical  and  medicinal 
purposes,  cmd  alcohol  for  specified  chemical  purposes,  and  wine  for  sacra- 
mental purposes,  but  for  no  other  purposes  whatever ;  and  all  permits 
must  be  procured  as  hereinafter  provided  from  the  district  court  of  the 
proper  county  at  any  term  thereof  after  this  act  takes  eftect,  and  a  permit 
to  buy  and  sell  intoxicating  liquors  when  so  procured  shaU  continue  in 
force  for  one  year  from  date  of  its  issue,  unless  revoked  according  to  law, 
or  until  application  for  renewal  is  disposed  of,  if  such  application  is  made 
before  the  year  expires  :  provided,  that  renewals  of  permits  may  be  annu- 
ally granted  upon  written  application  by  permit  holders  who  show  to  the 
satis&ction  of  the  court  or  judge  that  they  have,  during  the  preceding 
year,  complied  with  the  provisions  of  this  act,  and  execute  a  new  bond 
as  in  this  act  required  to  be  originally  given,  but  parties  may  appear  and 
resist  renewals  the  same  as  in  applications  for  permits. 

Section  2  provides  for  notice  of  application  for  permit,  and 

section  3  reads  thus : 

Applications  for  permits  shall  be  made  by  petition  signed  and  sworn  to 
by  the  applicant,  and  filed  in  the  office  of  the  clerk  of  the  district  court  of 
the  proper  county  at  least  ten  days  before  the  first  day  of  the  term  ;  which 
petition  shall  state  the  applicant's  name,  place  of  residence,  in  what  busi- 
ness he  is  then  engaged,  and  in  what  business  he  has  been  engaged  for 
two  years  previous  to  filing  petition ;   the  place,  particularly  describinir 
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it,  where  the  business  of  buying  and  selling  liquor  is  to  be  conducted ; 
that  he  is  a  citizen  of  the  United  States  and  of  the  State  of  Iowa  ;  that 
he  is  a  registered  pharmacist,  and  now  is,  and  for  the  last  six  months  has 
been,  lawfully  conducting  a  pharmacy  in  the  township  or  town  wherein 
he  proposes  to  sell  intoxicating  liquors  under  the  permit  applied  for,  and, 
as  the  proprietor  of  such  pharmacy,  that  he  has  not  been  adjudged  guilty 
of  violating  the  law  relating  to  intoxicating  liquors  within  the  last  two 
years  next  preceding  his  application  ;  and  is  not  the  keeper  of  a  hotel, 
eating-house,  saloon,  restaurant,  or  place  of  public  amusement;  that  he 
is  not  addicted  to  the  use  of  intoxicating  liquors  as  a  beverage,  and  has 
not,  within  the  last  two  years  next  preceding  his  application,  been  directly 
or  indirectly  engaged,  employed,  or  interested  in  the  unlawful  manufac- 
ture, sale,  or  keeping  for  sale,  of  intoxicating  liquors ;  and  that  he  desires 
a  permit  to  purchase,  keep,  and  sell  such  liquors  for  lawful  purposes  only. 

Various  sections  follow,  relating  to  giving  bond;  petition 
as  to  the  good  moral  character  of  applicant ;  hearing  on  the 
application;  oath  upon  the  issuing  of  permit;  keeping  of 
record ;  punishment  by  fine,  imprisonment,  etc. 

By  section  20,  sections  1524,  1526,  and  other  sections  of 
the  Code,  were,  in  terms,  repealed.  The  Code  provided  for 
the  seizure  of  intoxicating  liquors  unlawfully  offered  for  sale, 
and  no  question  in  reference  to  that  arises  here,  if  the  law  in 
controversy  be  valid. 

By  section  i,  c.  8,  Laws  1884,  p.  8,  ale,  beer,  wine,  spiritu- 
ous, vinous,  and  malt  liquors  are  defined  to  be  intoxicating 
liquors. 

Section  1524,  Code  1873,  p.  279,  was  as  follows: 

Nothing  in  this  chapter  shall  be  construed  to  forbid  the  sale,  by  the 
importer  thereof,  of  foreign  intoxicating  liquor  imported  under  the 
authority  of  the  laws  of  the  United  States  regarding  the  importation  of 
such  liquors  in  accordance  with  such  laws :  provided,  that  the  said  liquor, 
at  the  time  of  said  sale  by  said  importer,  remains  in  the  original  casks  or 
packages  in  which  it  was  by  him  imported,  and  in  quantities  not  less  than 
the  quantities  in  which  the  laws  of  the  United  States  require  such  liquors 
to  be  imported,  and  is  sold  by  him  in  said  original  casks  or  packages,  and 
in  said  quantities  only ;  and  nothing  contained  in  this  law  shall  prevent 
any  persons  from  manufecturing  in  this  State  liquors  for  the  purpose  of 
being  sold  according  to  the  provisions  of  this  chapter,  to  be  used  for 
mechanical,  medicinal,  culinary,  or  sacramental  purposes. 

This  section  is  substantially  identical  with  section  2  of  chap- 
ter 45  of  the  Acts  of  the  Fifth  General  Assembly  of  Iowa, 
approved  January  22,  1855,  (Laws  Iowa  1854-55,  p.  58)  and 
it  was  carried  into  the  revision  of  i860  as  section  1560  (Re- 
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vision  i860,  c.  64,  p.  259).     It  was  repealed  by  section  20  of 
the  act  of  April  12,  1888,  as  before  stated. 

Section  1553  of  the  Code,  as  amended  by  the  act  of  April 
5,  1886,  (Laws  Iowa  1886,  p.  83,)  forbade  any  common  carrier 
to  bring  within  the  State  of  Iowa,  for  any  person  or  persons 
or  corporation,  any  intoxicating  liquors  from  any  other  State 
or  Territory  of  the  United  States,  without  first  having  been 
furnished  with  a  certificate,  under  the  seal  of  the  county  audi- 
tor of  the  county  to  which  said  liquor  was  to  be  transported, 
or  was  consigned  for  transportation,  certifying  that  the  con- 
signee, or  person  to  whom  such  liquor  was  to  be  transported, 
conveyed,  or  delivered,  was  authorized  to  sell  intoxicating 
liquors  in  such  coymty.  This  was  held  to  be  in  contravention 
of  the  federal  Constitution,  in  Bowman  v.  Railway  Co.y  (1888) 
125  U.  S.  465. 

James  C,  Davis^  for  plaintiffs  in  error. 

H,  Scott  Howell^  Wm.  B,  Collins,  and  John  Y,  Stone,  for  de- 
fendant in  error. 

Chief  Justice  Fuller,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court,  April  28,  1890. 

The  power  vested  in  Congress  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  is  the  power  to  prescribe  the  rule  by  which  that 
commerce  is  to  be  governed,  and  is  a  power  complete  in  itself, 
acknowledging  no  limitations  other  than  those  prescribed  in 
the  Constitution.  It  is  co -extensive  with  the  subject  on  which 
it  acts,  and  cannot  be  stopped  at  the  external  boundary  of  a 
State,  but  must  enter  its  interior,  and  must  be  capable  of 
authorizing  the  disposition  of  those  articles  which  it  intro- 
duces, so  that  they  may  become  mingled  with  the  common 
mass  of  property  within  the  territory  entered :  Gibbons  v. 
Ogden,  (1824)  9  Wheat.  (22  U.  S.)  i ;  Brown  v.  Maryland, 
(1827)  12  Wheat.  (25  U.  S.)  419.  And  while,  by  virtue  of  its 
jurisdiction  over  persons  and  property  within  its  limits,  a  State 
may  provide  for  the  security  of  the  lives,  limbs,  health,  and 
comfort  of  persons  and  the  protection  of  property  so  situated, 
yet  a  subject-matter  which  has  been  confided  exclusively  to 
Congress  by  the  Constitution  is  not  within  the  jurisdiction  of 
Vol  XXXVIII.— 32. 
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the  police  power  of  the  State,  unless  placed  there  by  congres- 
sional action.  Henderson  v.  The  Mayor,  (1876)  92  U.  S.  259; 
The  Hannibal  &  St.  Jo  R.  R.  Co,  v.  Husen,  (1878)  95  U.  S. 
465  ;  s.c.  17  American  Law  Register,  164;  Walling  \,  Mich- 
igan (1886),  116  U.  S.  446;  Robbins  v.  Taxing  Dist,  (1887) 
120U.  S.  489. 

The  power  to  regulate  commerce  among  the  States  is  a  unit> 
but,  if  particular  subjects  within  its  operation  do  not  require 
the  application  of  a  general  or  uniform  system,  the  States 
may  legislate  in  regard  to  them  with  a  view  to  local  needs  and 
circumstances,  until  Congress  otherwise  directs  ;  but  the  power 
thus  exercised  by  the  States  is  not  identical  in  its  extent  with 
the  power  to  regulate  commerce  among  the  States.  The 
power  to  pass  laws  in  respect  to  internal  commerce,  inspection 
laws,  quarantine  laws,  health  laws,  and  laws  in  relation  to 
bridges,  ferries,  and  highways,  belongs  to  the  class  of  powers 
pertaining  to  locality,  essential  to  local  intercommunication,  to 
the  progress  and  development  of  local  prosperity,  and  to  the 
protection,  the  safety,  and  the  welfare  of  society,  originally 
necessarily  belonging  to,  and  upon  the  adoption  of  the  Con- 
stitution reserved  by  the  States,  except  so  far  as  falling  within 
the  scope  of  a  power  confided  to  the  general  government 
Where  the  subject  matter  requires  a  uniform  system,  as  be- 
tween the  States,  the  power  controlling  it  is  vested  exclusively 
in  Congress,  and  cannot  be  encroached  upon  by  the  States ; 
but  where,  in  relation  to  the  subject-matter,  different  rules  may 
be  suitable  for  different  localities,  the  States  may  exercise 
powers,  which  though  they  may  be  said  to  partake  of  the 
nature  of  the  power  granted  to  the  general  government,  are 
strictly  not  such,  but  are  simply  local  powers,  which  have  full 
operation  until  or  unless  circumscribed  by  the  action  of  Con- 
gress in  effectuation  of  the  general  power :  Cooley  v.  Board  of 
Wardens  (185 1),  12  How.  (53  U.  S.)  299. 

It  was  stated  in  the  thirty-second  number  of  the  Federalist 
that  the  States  might  exercise  concurrent  and  independent 
power  in  all  cases  but  three:  Fitst,  where  the  power  was 
lodged  exclusively  in  the  federal  Constitution ;  second,  where 
it  was  given  to  the  United  States  and  prohibited  to  the  States ; 
thirds  where  from  the  nature  and  subjects  of  the  power,  it  must 
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be  necessarily  exercised  by  the  national  government  exclu- 
sively. But  it  is  easy  to  see  that  Congress  may  assert  an 
authority,  under  one  of  the  granted  powers,  which  would  ex- 
clude the  exercise  by  the  States  upon  the  same  subject  of  a 
different,  but  similar  power,  between  which  and  that  possessed 
by  the  general  government  no  inherent  repugnancy  existed. 
Whenever,  however,  a  particular  power  of  the  general  gov- 
ernment is  one  which  must  necessarily  be  exercised  by  it,  and 
Congress  remains  silent,  this  is  not  only  not  a  concession 
that  the  powers  reserved  by  the  States  may  be  exercised  as  if 
the  specific  power  had  not  been  elsewhere  reposed,  but,  on  the 
contrary,  the  only  legitimate  conclusion  is  that  the  general 
government  intended  that  power  should  not  be  affirmatively 
exercised,  and  the  action  of  the  States  cannot  be  permitted  to 
effect  that  which  would  be  incompatible  with  such  intention. 
Hence,  inasmuch  as  interstate  commerce,  consisting  in  the 
transportation,  purchase,  sale  and  exchange  of  commodities, 
is  national  in  its  character,  and  must  be  governed  by  a  uniform 
system,  so  long  as  Congress  does  not  pass  any  law  to  regu- 
late it,  or  allowing  the  States  so  to  do,  it  thereby  indicates  its 
will  that  such  commerce  shall  be  free  and  untrammeled : 
County  of  Mobile  v.  ICimia//  {18S1),  102  U.  S.  691 ;  Brown  v. 
Houston  {iSS$),  114U.  S.  622.  631;  Railroad  Co.  v.  Illinois 
(1886),  118  U.  S.  557;  Robbins  v.  Taxing  Dist,  (1887),  120  U. 
S.  489,  493. 

That  ardent  spirits,  distilled  liquors,  ale  and  beer  are  sub- 
jects of  exchange,  barter  and  traffic,  like  any  other  commo- 
dity in  which  a  right  of  traffic  exists,  and  are  so  recognized  by 
the  usages  of  the  commercial  world,  the  laws  of  Congress 
and  the  decisions  of  courts,  is  not  denied.  Being  thus  articles 
of  commerce,  can  a  State,  in  the  absence  of  legislation  on 
the  part  of  Congress,  prohibit  their  importation  from  abroad 
or  from  a  sister  State?  or  when  imported,  prohibit  their 
sale  by  the  importer  ?  If  the  importation  can  not  be  pro- 
hibited without  the  consent  of  Congress,  when  does  property 
imported  from  abroad,  or  from  a  sister  State,  so  become  part 
of  the  common  mass,  of  property  within  a  State  as  to  be  sub- 
ject to  its  unimpeded  control  ? 

In  Brown  v.  Maryland,  supra,  the  act  of  the  State  Legisla- 
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ture  drawn  in  question,  was  held  invalid,  as  repugnant  to  the 
prohibition  of  the  Constitution  upon  the  States  to  lay  any  im- 
post or  duty  upon  imports  or  exports,  and  to  the  clause  grant- 
ing the  power  to  regulate  commerce ;  and  it  was  laid  down  by 
the  great  magistrate  who  presided  over  this  Court  for  more 
than  a  third  of  a  centur>',  that  the  point  of  time  when  the 
prohibition  ceases,  and  the  power  of  the  State  to  tax  com- 
mences, is  not  the  instant  when  the  article  enters  the  country, 
but  when  the  importer  has  so  acted  upon  it  that  it  has  become 
incorporated  and  mixed  up  with  the  mass  of  property  in  the 
country,  which  happens  when  the  original  package  is  no  longer 
such  in  his  hands  ;  that  the  distinction  is  obvious  between  a 
tax  which  intercepts  the  import  as  an  import  on  its  way  to  be- 
come incorporated  with  the  general  mass  of  property,  and  a 
tax  which  finds  the  article  already  incorporated  with  that  mass 
by  the  act  of  the  importer;  that,  as  to  the  power  to  regulate 
commerce,  none  of  the  evils  which  proceeded  from  the  feeble- 
ness of  the  federal  government  contributed  more  to  the  great 
revolution  which  introduced  the  present  system  than  the  deep 
and  general  conviction  that  commerce  ought  to  be  regulated 
by  Congress ;  that  the  grant  should  be  as  extensive  as  the  mis- 
chief, and  should  comprehend  all  foreign  commerce,  and  all 
commerce  among  the  States ;  that  that  power  was  complete  in 
itself,  acknowledged  no  limitations  other  than  those  prescribed 
by  the  Constitution,  was  co-extensive  with  the  subject  on 
which  it  acts,  and  not  to  be  stopped  at  the  external  boundary 
of  a  State,  but  must  be  capable  of  entering  its  interior ;  that 
the  right  to  sell  any  article  imported  was  an  inseparable  inci- 
dent to  the  right  to  import  it ;  and  that  the  principles  ex- 
pounded in  the  case  applied  equally  to  importations  from  a 
sister  State. 

Manifestly  this  must  be  so,  for  the  same  public  policy  ap- 
plied to  commerce  among  the  States  as  to  foreign  commerce, 
and  not  a  reason  could  be  assigned  for  confiding  the  power 
over  the  one  which,  did  not  conduce  to  establish  the  propriety 
of  confiding  the  power  over  the  other:  Story,  Const.  §  1066. 
And  although  the  precise  question  before  us  was  not  ruled  in 
Gibbons  V,  Ogden  and  Brown  v.  Maryland^  yet  we  think  it  was 
virtually  involved  and  answered,  and  that  this  is  demonstrated^ 
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among  other  cases,  in  Bowman  v.  Railway  Co.  (1888),  125  U. 
S.  465. 

In  the  latter  case,  section  1553  of  the  Code  of  the  State  of 
Iowa,  as  amended  by  chapter  66  of  the  Acts  of  the  Twenty- 
first  General  Assembly  in  1886,  forbidding  common  carriers 
to  bring  intoxicating  liquors  into  the  State  from  any  other 
State  or  Territory,  without  first  being  furnished  with  a  certifi- 
cate as  prescribed,  was  declared  invalid,  because  essentially 
a  regulation  of  commerce  among  the  States,  and  not  sanction- 
ed by  the  authority,  express  or  implied,  of  Congress.  The 
opinion  of  the  court,  delivered  by  Mr.  Justice  Matthews,  the 
concurring  opinion  of  Mr.  Justice  Field,  and  the  dissenting 
opinion  by  Mr.  Justice  Harlan,  on  behalf  of  Mr.  Chief  Justice 
Waite,  Mr.  Justice  Gray,  and  himself,  discussed  the  question 
involved  in  all  its  phases;  and  while  the  determination  of 
whether  the  right  of  transportation  of  an  article  of  commerce 
from  one  State  to  another  includes  by  necessary  implication 
the  right  of  the  consignee  to  sell  it  in  unbroken  packages  at 
the  place  where  the  transportation  terminates  was  in  terms  re- 
served, yet  the  argument  of  the  majority  conducts  irresistibly 
to  that  conclusion,  and  we  think  we  cannot  do  better  than  re- 
pez^t  the  grounds  upon  which  the  decision  was  made  to  rest 

It  is  there  shown  that  the  transportation  of  freight  or  of  the 
subjects  of  commerce,  for  the  purpose  of  exchange  or  sale,  is 
beyond  all  question  a  constituent  of  commerce  itself;  that  this 
was  the  prominent  idea  in  the  minds  of  the  framers  of  the  Con- 
stitution, when  to  Congress  was  committed  the  power  to  reg- 
ulate commerce  among  the  several  States ;  that  the  power  to 
prevent  embarrassing  restrictions  by  any  State  was  the  end 
desired ;  that  the  power  was  given  by  the  same  words  and  in 
the  same  clause  by  which  was  conferred  power  to  regulate 
commerce  with  foreign  nations ;  and  that  it  would  be  absurd 
to  suppose  that  the  transmission  of  the  subjects  of  trade  from 
the  State  of  the  buyer,  or  from  the  place  of  production  to  the 
market,  was  not  contemplated,  for  without  that  there  could  be 
no  consummated  trade,  either  with  foreign  nations  or  among 
the  States.  It  is  explained  that,  where  State  laws  alleged  to 
be  regulations  of  commerce  among  the  States  have  been  sus- 
tained, they  were  laws  which  related  to  bridges  or  dams  across 
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streams,  wholly  within  the  State,  or  police  or  health  laws,  or 
to  subjects  of  a  kindred  nature,  not  strictly  of  commercial  r^- 
ulation.  But  the  transportation  of  passengers  or  of  merchan- 
dise  from  one  State  to  another  is  in  its  nature  national,  admit- 
ting of  but  one  regulating  power ;  and  it  was  to  guard  against 
the  possibility  of  commercial  embarrassments  which  would  re- 
sult if  one  State  could  directly  or  indirectly  tax  persons  or 
property  passing  through  it,  or  prohibit  particular  property 
from  entrance  into  the  State,  that  the  power  of  regulating  com- 
merce among  the  States  was  conferred  upon  the  federal 
government. 

"  If  in  the  present  case,"  said  Mr.  Justice  Matthews,  "the 
law  of  Iowa  operated  upon  all  merchandise  sought  to  be 
brought  from  another  State  into  its  limits,  there  could  be  no 
doubt  that  it  would  be  a  regulation  of  commerce  among  the 
States ;  "  and  he  concludes  that  this  must  be  so,  though  it  ap- 
plied only  to  one  class  of  articles  of  a  particular  kind.  The 
legislation  of  Congress  on  the  subject  of  interstate  commerce 
by  means  of  railroads,  designed  to  remove  trammels  upon 
transportation  between  different  States,  and  upon  the  subject 
of  the  transportation  of  passengers  and  merchandise  (Rev.  St 
§§  4252-4289,  inclusive),  including  the  transportation  of  nitro- 
glycerine and  other  similar  explosive  substances,  with  the  pro- 
viso that,  as  to  them,  "  any  state,  territory,  district,  city,  or 
town  within  the  United  States  "  should  not  be  prevented  by 
the  language  usqd  "  from  regulating  or  from  prohibiting  the 
traffic  in  or  transportation  of  those  substances  between  per- 
sons or  places  lying  or  being  within  their  respective  territorial 
limits,  or  from  prohibiting  the  introduction  thereof  into  such 
limits  for  sale;  use,  or  consumption  therein,"  is  referred  to  as 
indicative  of  the  intention  of  Congress  that  the  transportation 
of  commodities  between  the  States  shall  be  free,  except  where 
it  is  positively  restricted  by  Congress  itself,  or  by  States  in 
particular  cases  by  the  express  permission  of  Congress. 

It  is  said  that  the  law  in  question  was  not  an  inspection  law, 
the  object  of  which  "  is  to  improve  the  quality  of  articles  pro- 
duced by  the  labor  of  a  country,  to  fit  them  for  exportation  ; 
or,  it  may  be  for  domestic  use"  {Gibbons  v.  Ogden  (1824),  9 
Wheat  (22  U.  S.)  1,203;  Turner  v.  Maryland  (1883),  107  U. 
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S.  38,  55) ;  nor  could  it  be  regarded  as  a  regulation  of  quaran- 
tine or  a  sanitary  provision  for  the  purpose  of  protecting  the 
physical  health  of  the  community ;  nor  a  law  to  prevent  the 
introduction  into  the  State  of  diseases,  contagious,  infectious, 
or  otherwise. 

Articles  in  such  a  condition  as  tend  to  spread  disease  are 
not  merchantable,  are  not  legitimate  subjects  of  trade  and 
commerce,  and  the  self-protecting  power  of  each  State,  there- 
fore, may  be  rightfully  exerted  against  their  introduction,  and 
such  exercise  of  power  cannot  be  considered  a*  regulation  of 
commerce,  prohibited  by  the  Constitution ;  and  the  observations 
of  Mr.  Justice  Catron  in  the  License  Cases  (1847),  5  How.  (46 
U.  S.)  504, 599,  are  quoted  to  the  effect  that  what  does  not  belong 
to  commerce  is  within  the  jurisdiction  of  the  police  power  of  the 
State,  but  that  which  does  belong  to  commerce  is  within  the 
jurisdiction  of  the  United  States ;  that  to  extend  the  police 
power  over  subjects  of  commerce  would  be  to  make  commerce 
subordinate  to  that  power,  and  would  enable  the  State  to  bring 
within  the  police  power  "  any  article  of  consumption  that  a 
State  might  wish  to  exclude,  whether  it  belonged  to  that  which 
was  drunk,  or  to  food  and  clothing;  and  with  nearly  equal 
claims  to  propriety,  as  malt  liquors  and  the  products  of  fruits 
other  than  grapes  stand  on  no  higher  ground  than  the  light 
wines  of  this  and  other  countries,  excluded,  in  effect,  by  the 
law  as  it  now  stands.  And  it  would  be  only  another  step  to 
regulate  real  or  supposed  extravagance  in  food  and  clothing." 
And  Mr.  Justice  Matthews  thus  proceeds  : 

'*  For  the  purpose  of  protecting  its  people  against  the  evils  of  intem- 
perance, it  has  the  right  to  prohibit  the  manufiicture  within  its  limits  of 
intoxicating  liquors.  It  may  also  prohibit  all  domestic  commerce  in 
them  between  its  own  inhabitants,  whether  the  articles  are  introduced 
from  other  States  or  from  foreign  countries.  It  maj  punish  those  who 
sell  them  in  violation  of  its  laws.  It  may  adopt  any  measures  tending, 
even  indirectly  and  remotely,  to  make  the  policy  eflfective,  until  it  passes 
the  line  of  power  delegated  to  Congress  under  the  Constitution.  It  can- 
not, without  the  consent  of  Congress,  express  or  implied,  regulate  com- 
merce between  its  people  and  those  of  the  other  States  of  the  Union,  in 
order  to  effect  its  end,  however  desirable  such  a  regulation  might  be. 
*  *  *  Can  it  be  supposed  that,  by  omitting  any  express  declaration 
on  the  subject.  Congress  has  intended  to  submit  to  the  several  States  the 
decision  of  the  question  in  each  locality  of  what  shall  and  what  shall  not 
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be  articles  of  traffic  in  the  interstate  commerce  of  the  country?  If  so,  it 
has  left  to  each  State,  according  to  its  own  caprice  and  arbitrary  will,  to 
discriminate  for  or  against  every  article  grown,  produced,  manufactured, 
or  sold  in  any  State,  and  sought  to  be  introduced  as  an  article  of  com- 
merce into  any  other.  If  the  State  of  Iowa  may  prohibit  the  importation 
of  intoxicating  liquors  from  all  other  States,  it  may  also  include  tobacco, 
or  any  other  article,  the  use  or  abuse  of  which  it  may  deem  deleterious. 
It  may  not  choose,  even,  to  be  governed  by  considerations  growing  out  of 
the  health,  comfort,  or  peace  of  the  community.  Its  policy  may  be  direct- 
ed to  other  ends.  It  may  choose  to  establish  a  system  directed  to  the 
promotion  and  benefit  of  its  own  agricultiu^,  manufactures,  or  arts  of  any 
description,  and  prevent  the  introduction  and  sale  within  its  limits  of  any 
or  of  all  articles  that  it  may  select  as  coming  into  competition  with  those 
which  it  seeks  to  protect.  The  police  power  of  the  State  would  extend  to 
such  cases,  as  well  as  to  those  in  which  it  was  sought  to  legislate  in  be- 
half of  the  health,  peace,  and  morals  of  the  people.  In  view  of  the  com- 
mercial anarchy  and  confusion  that  would  result  from  the  diverse  exer- 
tions of  power  by  the  several  Stat'esof  the  Union,  it  cannot  be  supposed 
that  the  Constitution  or  Congress  have  intended  to  limit  the  freedom  of 
commercial  intercourse  among  the  people  of  the  several  States.'* 

Many  of  the  cases  bearing  upon  the  subject  are  cited  and 
considered  in  these  opinions,  and  among  others,  the  Liceftse 
Cases {\?>/^y),  5  How.  (46  U.  S.)  504,  wherein  laws  passed  by 
Massachusetts,  New  Hampshire,  and  Rhode  Island,  in  refer- 
erence  to  the  sale  of  spirituous  liquors,  came  under  review, 
and  were  sustained,  although  the  members  of  the  court  who 
participated  in  the  decisions  did  not  concur  in  any  common 
ground  upon  which  to  rest  them. 

That  of  Peirce  v.  New  Hampshire  is  perhaps  the  most  im- 
portant to  be  referred  t6  here.  In  that  case,  the  defendants 
had  been  fined  for  selling  a  barrel  of  gin  in  New  Hampshire 
which  they  had  bought  in  Boston,  and  brought  coastwise  to 
Portsmouth,  and  there  sold  in  the  same  barrel,  and  in  the 
same  condition  in  which  it  was  purchased  in  Massachusetts, 
but  contrary  to  the  law  of  New  Hampshire  in  that  behalf 
The  conclusion  of  the  opinion  of  Mr.  Chief  Justice  Taney  is  in 
these  words : 

**  Upon  the  whole,  therefore,  the  law  of  New  Hampshire  is,  in  my 
judgment,  a  valid  one ;  for,  although  the  gin  sold  was  an  import  from 
another  State,  and  Congress  have  clearly  the  power  to  regulate  such  im- 
portations, under  the  grant  of  power  to  regulate  commerce  among  the 
several  States,  yet,  as  Congress  has  made  no  regulation  on  the  subject, 
the  traffic  in  the  article  may  be  lawfriUy  regulated  by  the  State  as  soon  as 
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it  is  landed  in  its  territory,  and  a  tax  imposed  npon  it,  or  a  license  requir- 
ed, or  the  sale  altogether  prohibited,  according  to  the  policy  which  the 
State  may  suppose  to  be  its  interest  or  duty  to  pursue." 

Referring  to  the  cases  of  Massachusetts  and  Rhode  Island, 
the  Chief  Justice,  after  saying  that  if  the  laws  of  those  States 
came  in  collision  with  the  laws  of  Congress  authorizing  the 
importation  of  spirits  and  distilled  liquors,  it  would  be  the 
duty  of  the  Court  to  declare  them  void,  thus  continues: 

"It  has,  indeed,  been  suggested  that,  if  a  State  deems  the  traffic  in 
ardent  spirits  to  be  injurious  to  its  citizens,  and  calculated  to  introduce 
immorality,  vice,  and  pauperism  into  the  State,  it  may  constitutionally 
refuse  to  permit  its  importation,  notwithstanding  the  laws  of  Congress  ; 
and  that  a  State  may  do  this  upon  the  same  principles  that  it  may  resist 
and  prevent  the  introduction  of  disease,  pestilence,  or  pauperism  from 
abroad.  But  it  must  be  remembered  that  disease,  pestilence,  andpauper> 
ism  are  not  subjects  of  commerce,  although  sometimes  among  its  attendant 
evils.  They  are  not  things  to  be  regulated  and  trafficked  in,  but  to  be 
prevented,  as  far  as  human  foresight  or  human  means  can  guard  against 
them.  But  spirits  and  distilled  liquors  are  universally  admitted  to  be 
subjects  of  ownership  and  property,  and  are  therefore  subjects  of  exchange, 
barter,  and  traffic,  like  any  other  commodity  in  which  a  right  of  property 
exists.  And  Congress,  under  its  general  power  to  regulate  commerce 
with  foreign  nations,  may  prescribe  what  article  of  merchandise  shall  be 
admitted  cmd  what  excluded ;  and  may  therefore  admit  or  not,  as  it  shall 
deem  best,  the  importation  of  ardent  spirits.  And,  inasmuch  as  the  laws 
of  Congress  authorize  their  importation,  no  State  has  a  right  to  prohibit 
their  introduction.  *  *  *  These  State  laws  act  altogether  upon  the 
retail  or  domestic  traffic  within  their  respective  borders.  They  act  upon 
the  article  after  it  has  passed  the  line  of  foreign  commerce,  and  become  a 
part  of  the  general  mass  of  property  in  the  State.  These  laws  may,  in- 
deed, discourage  imports,  and  diminish  the  price  which  ardent  spirits 
would  otherwise  bring.  But,  although  a  State  is  bound  to  receive  and  to 
permit  the  sale  by  the  importer  of  any  article  of  merchandise  which  Con- 
gress authorizes  to  be  imported,  it  is  not  bound  to  furnish  a  market  for  it, 
nor  to  abstain  from  the  passage  of  any  law  which  it  may  deem  necessary 
or  advisable  to  guard  the  health  or  morals  of  its  citizens,  although  such 
law  may  discourage  importation,  or  diminish  the  profits  of  the  importer^ 
or  lessen  the  revenue  of  the  general  government.  And  if  jmy  State  deema 
the  retail  and  internal  traffic  in  ardent  spirits  injurious  to  its  citizens,  and 
calculated  to  produce  idleness,  vice,  or  debauchery,  I  see  nothing  in  the 
Constitution  of  the  United  States  to  prevent  it  from  regulating  and  re- 
straining the  traffic,  or  from  prohibiting  it  altogether,  if  it  thinks  proper.*' 

The  New  Hampshire  case,  the  Chief  Justice  observed,  differs 
from  Brown  v.  Maryland^  in  that  the  latter  was  a  case  arising 
out  of  commerce  with  foreign  nations,  which  Congress  had 
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regulated  by  law;  whereas,  the  case  in  hand  was  one  of  com- 
merce between  two  States,  in  relation  to  which  Congress  had 
not  exercised  its  power  : 

'*  But  the  law  of  New  Hampshire  acts  directly  upon  an  import  from  one 
State  to  another,  while  in  the  hands  of  the  importer  for  sale,  and  is  there- 
fore a  regulation  of  commerce,  acting  upon  the  article  while  it  is  within 
the  admitted  jurisdiction  of  the  general  government,  and  subject  to  its 
control  and  regulation.  The  question,  therefore,  brought  up  for  decision 
is  whether  a  State  is  prohibited  by  the  Constitution  of  the  United  States 
from  making  any  regulations  of  foreign  commerce  or  of  commerce  with 
another  State,  although  such  regulation  is  confined  to  its  own  territory  and 
made  for  its  own  convenience  or  interest,  and  does  not  come  in  conflict 
with  any  law  of  Congress.  In  other  words,  whether  the  grant  of  power 
to  Congress  is  of  itself  a  prohibition  to  the  States,  and  renders  all  State 
laws  upon  the  subject  null  and  void.*' 

He  declares  it  to  appear  to  him  very  clear — 

**  That  the  mere  grant  of  power  to  the  general  government  cannot, 
upon  any  just  principles  of  construction,  be  construed  to  be  an  absolute 
prohibition  to  the  exercise  of  any  power  over  the  same  subject  by  the 
States.  The  controlling  and  supreme  power  over  commerce  with  foreign 
nations  and  the  several  States  is  undoubtedly  conferred  upon  Congress. 
Yet,  in  my  judgment,  the  State  may,  nevertheless,  for  the  safety  or  con- 
venience of  trade,  or  for  the  protection  of  the  health  of  its  citizens,  make 
regulations  of  commerce  for  its  own  ports  and  harbors,  and  for  its  own 
territory ;  and  such  regulations  are  valid  unless  they  come  in  conflict  with 
a  law  6f  Congress.*' 

He  comments  on  the  omission  of  any  prohibition  in  tenns 

and  concludes  that  if,  as  he  thinks — 

**  The  framers  of  the  Constitution  (knowing  that  a  multitude  of  minor 
regulations  must  be  necessary,  which  Congress  amid  its  great  concerns 
could  never  find  time  to  consider  and  provide)  intended  merely  to  make 
the  power  of  the  federal  government  supreme  upon  this  subject  over  that 
of  the  States,  then  the  omission  of  any  prohibition  is  accounted  for, 
and  is  consistent  with  the  w;hole  instrument.  The  supremacy  of  the  laws 
of  Congress,  in  cases  of  collision  with  State  laws,  is  secured  in  the  article 
which  declares  that  the  laws  of  Congress,  passed  in  pursuance  of  the 
powers  granted,  shall  be  the  supreme  law ;  and  it  is  only  where  both  gov- 
ernments may  legislate  on  the  same  subject  that  this  article  can  operate." 

And  he  considers  that  the  legislation  of  Congress  and  the 
States  has  conformed  to  this  construction  from  the  foundation 
of  the  government,  as  exemplified  in  State  laws  in  relation  to 
pilots  and  pilotage,  and  health  and  quarantine  laws. 

But,  conceding  the  weight  properly  to  be  ascribed  to  the 
judicial  utterances  of  this  eminent  jurist,  we  are  constrained 
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to  say  that  the  distinction  between  subjects  in  respect  of  which 
there  can  be  of  necessity  only  one  system  or  plan  of  regula- 
tion for  the  whole  country,  and  subjects  local  in  their  nature, 
and,  so  far  as  relating  to  commerce,  mere  aids,  rather  than 
regulations,  does  not  appear  to  us  to  have  been  sufficiently 
recognized  by  him  in  arriving  at  the  conclusions  announced. 
That  distinction  has  been  settled  by  repeated  decisions  of  this 
Court,  and  can  no  longer  be  regarded  as  open  to  re-exam- 
ination. After  all,  it  amounts  to  no  more  than  drawing  the 
line  between  the  exercise  of  power  over  commerce  with  foreign 
nations  and  among  the  States  and  the  exercise  of  power  over 
purely  local  commerce  and  local  concerns.  The  authority  of 
Petrce  v.  New  Hampshire,  in  so  far  as  it  rests  on  the  view  that 
the  law  of  New  Hampshire  was  valid  because  Congress  had 
made  no  regulation  on  the  subject,  must  be  regarded  as  having 
been  distinctly  overthrown  by  the  numerous  cases  hereinafter 
referred  to. 

The  doctrine  now  firmly  established  is,  as  stated  by  Mr. 
Justice  Field,  in  Bowman  v.  Railway  Co.  (1888)  125  U.  S.  507 — 

"*That  where  the  subject  upon  which  Congress  can  act  under  its  com- 
mercial power  is  local  in  its  nature  or  sphere  of  operation,  such  as  harbor 
pilotage,  the  improvement  of  harbors,  the  establishment  of  beacons  and 
buoys  to  guide  vessels  in  and  out  of  port,  the  construction  of  bridges  over 
navigable  rivers,  the  erection  of  wharves,  piers,  and  docks,  and  the  like, 
which  can  t)e  properly  regulated  only  by  special  provisions  adapted  to 
their  localities,  the  State  can  act  until  Congress  interferes  and  supersedes 
its  authority ;  but  where  the  subject  is  national  in  its' character,  and  admits 
and  requires  uniformity  of  r^fulation,  affecting  alike  all  the  States, 
such  as  transportation  between  the  States,  including  the  importation  of 
goods  from  one  State  into  another,  Congress  can  alone  act  upon  it,  and  pro- 
vide the  needed  regulations.  The  absence  of  any  law  of  Congress  on  the 
subject  is  equivalent  to  its  declaration  that  commerce  in  that  matter  shall 
be  free.  Thus  the  absence  of  regulations  as  to  interstate  commerce  with 
reference  to  any  particular  subject  is  taken  as  a  declaration  that  the  im- 
portation of  that  article  into  the  States  shall  be  unrestricted.  It  is  only 
after  the  importation  is  completed,  and  the  property  imported  is  mingled 
with  and  becomes  a  part  of  the  general  property  of  the  State,  that  its 
regulations  can  act  upon  it,  except  so  far  as  may  be  necessary  to  insure 
safety  in  the  disposition  of  the  import  until  thus  mingled.'* 

The  conclusion  follows  that,  as  the  grant  of  the  power  to 
regulate  commerce  among  the  States,  so  far  as  one  system  is 
required,  is  exclusive,  the  States  cannot  exercise  that  power 
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without  the  assent  of  Congress,  and,  in  the  absence  of  leps- 
lation,  it  is  left  for  the  courts  to  determine  when  State  action 
does  or  does  not  amount  to  such  exercise,  or,  in  other  words, 
what  is  or  is  not  a  regulation  of  such  commerce.  When  that 
is  determined,  controversy  is  at  an  end.  Illustrations  exem- 
plifying the  general  rule  are  numerous.  Thus  we  have  held 
the  following  to  be  regulations  of  interstate  commerce:  A 
tax  upon  freight  transported  from  State  to  State,  Qise  of  the 
State  Freight  Tax,  (1873)  15  Wall.  (82  U.  S.)  232;  a  statute 
imposing  a  burdensome  condition  on  ship-masters  as  a  pre- 
requisite to  the  landing  of  passengers,  Henderson  v.  Mayor,  etc. 
(1876),  92  U.  S.  259;  a  statute  prohibiting  the  driving  or  con- 
veying of  any  Texas,  Mexican,  or  Indian  cattle,  whether  sound 
or  diseased,  into  the  State  between  the  ist  day  of  March  and 
the  1st  day  of  November  in  each  year,  Railroad  Co,  v.  Husen^ 
(1878)  95  U.  S.  465 ;  a  statute  requiring  every  auctioneer  to 
collect  and  pay  into  the  State  treasury,  a  tax  on  his  sales,  when 
applied  to  imported  goods  in  the  original  packages  by  him  sold 
for  the  importer,  Cook  v.  Pennsylvania,  (1878)  97  U.  S.  566;  a 
statute  Intended  to  regulate  or  tax,  or  to  impose  any  other  re- 
striction upon,  the  transmission  of  persons  or  property,  or  tele- 
graphic messages,  from  one  State  to  another,  Railway  Co.  v. 
Illinois,  (1886)  118  U.  S.  557;  a  statute  levying  a  tax  upon 
non-resident  drummers  offering  for  sale  or  selling  goods,  wares, 
or  merchandise  by  sample,  manufactured  or  belonging  to  citi- 
zens of  other  States,  Robbins  v.  Taxing  Dist.,  (1887)  12a 
U.  S.  489. 

On  the  other  hand  we  have  decided  in,  County  of  Mobile  v. 
Kimball,  (1881)  102  U.  S.  691,  that  a  State  statute  providing 
for  the  improvement  of  the  river,  bay,  and  harbor  of  Mobile, 
since  what  was  authorized  to  be  done  was  only  as  a  mere  aid 
to  commerce,  was,  in  the  absence  of  action  by  Congress,  not 
in  conflict  with  the  Constitution ;  in  Escanaba  Co,  v.  Chicago^ 
(1883)  107  U.  S.  678,  that  the  State  of  Illinois  could  lawfulljr 
authorize  the  City  of  Chicago  to  deepen,  widen,  and  change 
the  channel  of,  and  construct  bridges  over,  the  Chicago  river; 
in  Transportation  Co.  v.  Parkersburg,  (1883)  107  U.  S.  691, 
that  the  jurisdiction  and  control  of  wharves  properly  belong 
to  the  States  in  which  they  are  situated,  unless  otherwise 
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provided;  in  Brawn  v.  Houston  (1885),  1 14  U.  S.  622,  that  a 
general  state  tax  laid  alike  upon  all  property,  is  not  unconsti- 
tutional, because  it  happens  to  fall  upon  goods  which,  though 
not  then  intended  for  exportation,  are  subsequently  exported ; 
in  Morgan's  5.  5.  Co.  v.  Board  of  Health,  (1886)  1 18  U.  S.  455, 
that  a  state  law  requiring  each  vessel  passing  a  quarantine 
station  to  pay  a  fee  for  examination  as  to  her  sanitary  condi- 
tion, and  the  ports  from  which  she  came,  was  a  rightful  exer- 
cise of  police  power;  in  Smith  v.  Alabama,  (1888)  124  U.  S. 
465,  and  in  Railway  Co.  v.  Alabama,  (188S)  128  U.  S.  96,  that  a 
statute  requiring  locomotive  engineers  to  be  examined  and  ob- 
tain a  license  was  not  in  its  nature  a  regulation  of  commerce ;  and 
in  Kimmish  v.  Call,  ( 1 889)  1 29  U.  S.  2 1 7,  that  a  statute  providing 
that  a  person  having  in  his  possession  Texas  cattle,  which  had 
not  been  wintered  north  of  the  southern  boundary  of  Missouri 
at  least  one  winter,  shall  be  liable  for  any  damages  which  may 
accrue  from  allowing  them  to  run  at  large,  and  thereby  spread 
the  disease  known  as  the  Texas  fever,  was  constitutional 

We  held  also  in  Welton  v.  State,  (1876)  91  U.  S.  275,  that  a 
State  statute  requiring  the  payment  of  a  license  tax  from  per- 
sons dealing  in  goods,  wares,  and  merchandise,  which  are  not  the 
growth,  product,  or  manufacture  of  the  State,  by  going  from 
place  to  place  to  sell  the  same  in  the  State,  and  requiring  no  such 
license  tax  from  persons  selling  in  a  similar  way  goods  which 
are  the  growth,  produce,  or  manufacture  of  the  State,  is  an  un- 
constitutional regulation ;  and  to  the  same  effect  in  Walling'  v. 
Michigan,  (1886)  1 16  U.  S.  446,  in  relation  to  a  tax  upon  non- 
resident sellers  of  intoxicating  liquors  to  be  shipped  into  a 
State  from  places  without  it.  But  it  was  held  in  Patterson  v. 
Kentucky,  {lijg)  97  U.  S.  501,  and  in  Webber  v.  Virginia,  (1881) 
103  U.  S.  344,  that  the  right  conferred  by  the  patent  laws  of 
the  United  States  did  not  remove  the  tangible  property  in 
which  an  invention  might  take  form  in  the  operation  of  the 
laws  of  the  State,  nor  restrict  the  power  of  the  latter  to  pro- 
tect the  community  from  the  direct  danger  inherent  in  par- 
ticular articles. 

In  Muglerv.  Kansas  (1887),  123  U.  S.  623,  it  was  adjudged 
that— 

^'  State  legislation  which  prohibits  the  manufacture  of  spiritous,  vinous, 
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fermented,  or  other  intoxicating  liquors  within  the  limits  of  the  State, 
to  be  there  sold  or  bartered  for  general  use  as  a  beverage,  does  not  neces- 
sarily  infringe  any  right,  privilege,  or  immunity  secured  by  the  Constitu- 
tion of  the  United  States,  or  by  the  Amendments  thereto." 

And  this  was  in  accordance  with  our  decisions  in  Bartemeyer 
V.  Iowa,  (1874)  18  Wall.  (85  U.S.)  129;  Beer  Co,  y. Massachu- 
setts, {liji)  97  U.S.  25;  and  Foster  v.  Kansas,  {iH/^  112 
U.  S.  201.  So  in  Kidd  v.  Pearson,  (1888)  128  U.  S.  i,  it  was 
held  that  a  State  statute  which  provided  (i)  that  foreign  intoxi- 
cating liquors  may  be  imported  into  the  State,  and  there  kept  for 
sale  by  the  importer,  in  the  original  packages,  or  for  trans- 
portation in  such  packages  and  sale  beyond  the  limits  of  the 
State,  and  (2)  that  intoxicating  liquors  may  be  manu&ctured 
and  sold  within  the  State  for  mechanical,  medicinal,  culinary, 
and  sacramental  purposes,  but  for  no  other,  not  even  for  the 
purpose  of  transportation  beyond  the  limits  of  the  State,  was 
not  an  undertaking  to  regulate  commerce  among  the  States. 
And  in  EUenbecker  v.  District  Court  (1890),  134  U,  S.  31,  we 
affirmed  the  judgment  of  the  supreme  court  of  Iowa,  sustain- 
ing the  sentence  of  the  district  court  of  Plymouth,  in  that 
State,  imposing  a  fine  of  $^QO  and  costs  and  imprisonment  in 
jail  for  three  months,  if  the  fine  was  not  paid  within  30  days^ 
as  a  punishment  for  contempt  in  refusing  to  obey  a  writ  of  in- 
junction issued  by  that  court,  enjoining  and  restraining  the 
defendant  from  selling  or  keeping  for  sale  any  intoxicating 
liquors,  including  ale,  wine,  and  beer,  in  Plymouth  county. 
Mr.  Justice  Miller  there  remarked : 

"  If  the  objection  to  the  statute  is  that  it  authorizes  a  proceeding  in 
the  nature  of  a  suit  in  equity  to  suppress  the  manufacture  and  sale 
of  intoxicating  liquors  which  are  by  law  prohibited,  and  to  abate  the 
nuisance  which  the  statute  declares  such  acts  to  be,  wherever  carried  on, 
we  respond  that,  so  far  as  at  present  advised,  it  appears  to  us  that  all  powers 
of  a  court,  whether  at  common  law  or  in  chancery,  may  be  called  into 
operation  by  a  legislative  body  for  the  purpose  of  suppressing  this  objec- 
tionable traffic :  and  we  know  of  no  hindrance  in  the  Constitution  of  the 
United  States  to  the  form  of  proceedings,  or  to  the  court  in  which  this 
remedy  shall  be  had.  Certainly  it  seems  to  us  to  be  quite  as  wise  to  use 
the  processes  of  the  law  and  the  powers  of  a  court  to  prevent  the  evil,  as 
to  punish  the  offense  as  a  crime  after  it  has  been  committed." 

These  decisions  rest  upon  the  undoubted  right  of  the  States 
of  the  Union  to  control  their  purely  internal  affairs,  in  doing 
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which  they  exercise  powers  not  surrendered  to  the  national 
government:  but  whenever  the  law  of  the  State  amounts 
essentially  to  a  regulation  of  commerce  with  foreign  nations  or 
among  the  States,  as  it  does  when  it  inhibits,  directly  or 
indirectly,  the  receipt  of  an  imported  commodity,  or  its  dis- 
position before  it  has  ceased  to  become  an  article  of  trade 
between  one  State  and  another,  or  another  country  and  this, 
it  comes  in  conflict  with  a  power  which,  in  this  particular,  has 
been  exclusively  vested  in  the  general  government,  and  is 
therefore  void. 

In  Mugler  v.  Kansas^  supra,  the  Court  said  that  it  could 
not — 

**  Shut  out  of  view  the  feet,  within  the  knowledge  of  all,  that  the  pub- 
lic health,  the  public  morals,  and  the  public  safety  may  be  endangered  by 
the  general  use  of  intoxicating  drinks ;  nor  the  fact  established  by  statis- 
tics accessible  to  every  one,  that  the  idleness,  disorder,  pauperism,  and 
crime  existing  in  the  country  are,  in  some  degree  at  least,  traceable  to 
this  evil.*' 

And  that— 

*'If  in  the  judgment  of  the  legislature  [of  a  State]  the  manufecture  of 
intoxicating  liquors  for  the  maker's  own  use,  as  a  beverage,  would  tend 
to  cripple,  if  it  did  not  defeat,  the  effort  to  guard  the  community  against 
the  evils  attending  the  excessive  use  of  such  liquors,  it  is  not  for  the 
courts,  upon  their  views  as  to  what  is  best  and  safest  for  the  community, 
to  disregard  the  legislative  determination  of  that  question.  *  *  *  Nor 
can  it  be  said  that  government  interferes  with  or  impairs  anyone's  consti- 
tutional rights  of  liberty  or  of  property,  when  it  determines  that  the 
manufecture  and  sale  of  intoxicating  drinks,  for  general  or  individual 
use,  as  a  beverage,  are  or  may  become,  hurtful  to  society,  and  constitute, 
therefore,  a  business  in  which  no  one  may  lawfully  engage." 

Undoubtedly  it  is  for  the  legislative  branch  of  the  State 
governments  to  determine  whether  the  manufacture  of  partic- 
ular articles  of  traffic,  or  the  sale  of  such  articles,  will  injuri- 
ously affect  the  public,  and  it  is  not  for  Congress  to  determine 
what  measure  a  State  may  properly  adopt  as  appropriate  or 
needful  for  the  protection  of  the  public  morals,  the  public 
health,  or  the  public  safety;  but,  notwithstanding  it  is  not 
vested  with  supervisory  power  over  matters  of  local  adminis- 
tration, the  responsibility  is  upon  Congress,  so  far  as  the 
regulation  of  interstate  commerce  is  concerned,  to  remove  the 
restriction  upon  the  State  in  dealing  with  imported  articles  of 
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trade  within  its  limits,  which  have  not  been  mingled  with  the 
common  mass  of  property  therein,  if  in  its  judgment  the  end 
to  be  secured  justifies  and  requires  such  action. 

Prior  to  1888,  the  statutes  of  Iowa  permitted  the  sale  of 
foreign  liquors  imported  under  the  laws  of  the  United  States, 
provided  the  sale  was  by  the  importer  in  the  original  casks  or 
packages,  and  in  quantities  not  less  than  those  in  which  they 
were  required  to  be  imported;  and  the  provisions  of  the 
statute  to  this  effect  were  declared  by  the  Supreme  Court  of 
Iowa  in  Pearson  v.  Distillery  (1887),  72  Iowa,  354,  to  be — 

'*  Intended  to  conform  the  statute  to  the  doctrine  of  the  United  States 
Supreme  Court,  announced  in  Brown  v.  Maryland  (1827),  12  Wheat  (25 
U.  S.)  419,  and  License  Cases  (1847),  5  How.  (46  U.  S.)  504,  so  that  the 
statute  should  not  conflict  with  the  laws  and  authority  of  the  United 
States." 

But  that  provision  of  the  statute  was  repealed  in  1888,  and 
the  law  so  far  amended  that  we  understand  it  now  to  provide 
that,  whether  imported  or  not,  wine  cannot  be  sold  in  Iowa 
except  for  sacramental  purposes,  nor  alcohol  except  for  speci- 
fied chemical  purposes,  nor  intoxicating  liquors,  including 
ale  and  beer,  except  for  pharmaceutical  and  medicinal  pur- 
poses, and  not  at  all,  except  by  citizens  of  the  State  of  Iowa, 
who  are  registered  pharmacists,  and  have  permits  obtained  as 
prescribed  by  the  statute,  a  permit  being  also  grantable  to  one 
discreet  person  in  any  township  where  a  pharmacist  does  not 
obtain  it. 

The  plaintiffs  in  error  are  citizens  of  Illinois,  and  not  phar- 
macists, and  have  no  permit,  but  import  into  Iowa  beer  which 
they  sell  in  original  packages,  as  described.  Under  our  deci- 
sion in  Bowman  v.  Railway  Co.^  supra,  they  had  the  right  to 
import  this  beer  into  that  State,  and  in  the  view  which  we 
have  expressed  they  had  the  right  to  sell  it,  by  which  act 
alone  it  would  become  mingled  in  the  common  mass  of  prop- 
erty within  the  State.  Up  to  that  point  of  time,  we  hold  that, 
in  the  absence  of  Congressional  permission  to  do  so,  the 
State  had  no  power  to  interfere  by  seizure,  or  any  other  action, 
in  prohibition  of  importation  and  sale  by  the  foreign  or  non- 
resident importer. 
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Whatever  our  individual  views  may  be  as  to  the  deleter- 
ious or  dangerous  qualities  of  particular  articles,  we  cannot 
hold  that  any  articles  which  Congress  recognizes  as  subjects 
of  interstate  commerce  are  not  such,  or  that  whatever  are  thus 
recognized  can  be  controlled  by  State  laws  amounting  to  reg- 
ulations, while  they  retain  that  character ;  although,  at  the 
same  time  if  directly  dangerous  in  themselves,  the  State  may 
take  appropriate  measures  to  guard  against  injury  before  it 
obtains  complete  jurisdiction  over  them.  To  concede  to  a 
State  the  power  to  exclude,  directly  or  indirectly,  articles  so 
situated,  without  congressional  permission,  is  to  concede  to  a 
majority  of  the  people  of  a  State,  represented  in  the  State  leg- 
islature, the  power  to  regulate  commercial  intercourse  between 
the  States,  by  determining  what  shall  be  its .  subjects,  when 
that  power  was  distinctly  granted  to  be  exercised  by  the  peo- 
ple of  the  United  States,  represented  in  Congress,  and  its  pos- 
session by  the  latter  was  considered  essential  to  that  more 
perfect  Union  which  the  Constitution  was  adopted  to  create. 
Undoubtedly  there  is  difficulty  in  drawing  the  line  between 
the  municipal  powers  of  the  one  government  and  the  commer- 
cial powers  of  the  other,  but  when  that  line  is  determined,  in 
the  particular  instance,  accomodation  to  it,  without  serious  in- 
convenience, may  readily  be  found,  to  use  the  language  of  Mr. 
Justice  Johnson  in  Gibbons  w.  Ogden  (1824),  9  Wheat.  (22  U. 
S.)  1,238,  in  "  a  frank  and  candid  co-operation  for  the  general 
good.'*  The  legislation  in  question  is  to  the  extent  indicated, 
repugnant  to  the  Third  Clause  of  Section  Eight,  Article  One, 
of  the  Constitution  of  the  United  States,  and  therefore  the 
judgment  of  the  Supreme  Court  of  Iowa  is  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Gray,  J.  Mr.  Justice  Harlan,  Mr.  Justice  Brewer,  and 
myself  are  unable  to  concur  in  this  judgment  As  our  dis- 
sent is  based  on  the  previous  decisions  of  this  Court,  the  re- 
spect due  to  our  associates,  as  well  as  to  our  predecessors, 
induces  us  to  state  our  position,  as  for  as  possible,  in  the  words 
in  which  the  law  has  been  heretofore  declared  from  this 
bench. 

The  fiicts  of  the  case,  and  the  substance  of  the  statutes 
Vol.  XXXVIII.— 33. 
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whose  validity  is  drawn  in  question,  may  be  briefly  stated. 
It  was  an  action  of  replevin  of  sundry  kegs  and  cases  of  beer, 
begun  in  an  inferior  court  of  the  State  of  Iowa  against  a  con- 
stable of  Lee  County,  in  Iowa,  who  had  seized  them  at  Keo- 
kuk, in  that  County,  under  a  search-warrant  issued  by  a  Jus- 
tice of  the  Peace,  pursuant  to  the  statutes  of  Iowa,  which  pro- 
hibit the  sale,  the  keeping  for  sale,  or  the  manufacture  for  sale, 
of  any  intoxicating  liquor  (including  malt  liquor)  for  any  pur- 
pose whatever,  except  for  pharmaceutical,  medicinal,  chemical, 
or  sacramental  purposes,  and  under  an  annual  license  granted 
by  the  district  court  of  the  proper  county,  upon  being  satisfied 
that  the  applicant  is  a  citizen  of  the  United  States  and  of  the 
State  of  Iowa,  and  a  resident  of  the  county,  and  otherwise 
qualified. 

The  plaintiffs  were  citizens  and  residents  of  the  State  of 
Illinois,  engaged  as  brewers  in  manufacturing  beer  at  Peoria, 
in  that  State,  and  in  selling  it  in  the  States  of  Illinois  and  Iowa. 
The  beer  in  question  was  manufactured  by  them  at  Peoria, 
and  there  put  up  by  them  in  said  kegs  and  cases ;  each  keg 
being  sealed,  and  having  upon  it,  over  the  plug  at  the  opening, 
a  United  States  internal  revenue  stamp;  and  each  case  being 
substantially  made  of  wood,  ^ntaining  two  dozen  quart  bot- 
tles of  beer,  and  sealed  with  a  metallic  seal,  which  had  to  be 
broken  in  order  to  open  the  case.  The  kegs  and  cases  owned 
by  the  plaintiffs,  and  so  sealed,  were  transported  by  them  from 
Peoria  by  railway  to  Keokuk,  and  there  sold  and  offered  for 
sale  by  their  agent,  in  a  building  owned  by  one  of  them,  and 
without  breaking  or  opening  the  kegs  or  cases. 

The  Supreme  Court  of  Iowa  having  given  judgment  for  the 
defendant,  the  question  presented  by  this  writ  of  error  is 
whether  the  statutes  of  Iowa,  as  applied  to  these  facts,  contra- 
vene Section  Eight  of  Article  One,  or  Section  Two  of  Article 
Four  of  the  Constitution  of  the  United  States,  or  Section  One 
of  Article  Fourteen  of  the  Amendments  to  the  Constitution. 

By  Section  Eight  of  Article  One  of  the  Constitution — 

**  The  Congress  shall  have  power,**  among  other  things,  **to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,*'  and  "to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers.** 
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By  Section  Two  of  Article  Four — 

**  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
xntmities  of  citizens  in  the  several  States.*' 

By  Section  One  of  the  Fourteenth  Amendment — 

"  No  State  shall  make  or  enforce  any  law  -which  shall  abridge  the  privil- 
eges or  immunities  of  citizens  of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

By  the  Tenth  Amendment — 

**  The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States,  respectively, 
or  to  the  people." 

Among  the  powers  thus  reserved  to  the  several  States,  is 
what  is  commonly  called  the  "  police  power," — ^that  inherent 
and  necessary  power,  essential  to  the  very  existence  of  civil 
society,  and  the  safeguard  of  the  inhabitants  of  the  State 
against  disorder,  disease,  poverty,  and  crime. 

"  The  police  power  belonging  to  the  States  in  virtue  of  their  general 
sovereignty,"  said  Mr.  Justice  Story,  delivering  the  judgment  of  this 
Court,  **  extends  over  all  subjects  within  the  territorial  limits  of  the  States, 
and  has  never  been  conceded  to  the  United  States."  Prigg  v.  Pennsyl- 
vania (1842),  16  Pet.  (41  U.  S.)  539,  625. 

This  is  well  illustrated  by  the  recent  adjudications,  that  a 
statute,  prohibiting  the  sale  of  illuminating  oils  below  a  certain 
fire  test,  is  beyond  the  constitutional  power  of  Congress  to 
enact,  except  so  far  as  it  has  effect  within  the  United  States 
(as,  for  instance,  in  the  District  of  Columbia)  and  without  the 
limits  of  any  State ;  but  that  it  is  within  the  constitutional 
power  of  a  State  to  pass  such  a  statute,  even  as  to  oils  manu- 
factured under  letters  patent  from  the  United  States  :  U,  S, 
v.  DeWitt  (1869),  9  Wall.  (76  U.  S.)  41 ;  Patterson  v.  Kentucky 
(1878),  97  U.  S.  SOI. 

The  police  power  includes  all  measures  for  the  protection 
of  the  life,  the  health,  the  property,  and  the  welfare  of  the  in- 
habitants, and  for  the  promotion  of  good  order  and  the  public 
morals.  It  covers  the  suppression  of  nuisances,  whether  in- 
jurious to  the  public  health,  like  unwholesome  trades,  or  to 
the  public  morals,  like  gambling-houses  and  lottery  tickets : 
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Slaughter-House  Cases  (1872),  16  Wall.  (84  U.  S.)  36,  62,  87  ; 
Fertilizing  Co.  v.  Hyde  Park  (1877),  97  U.  S.  659;  Phalen  v. 
Virginia  (1850),  8  How.  (49  U.  S.)  163,  168;  Stone  v.  Missis- 
sippi {i^yg),  loi  U.  S.  814. 

This  power  being  essential  to  the  maintenance  of  the  author- 
ity of  local  government,  and  to  the  safety  and  welfare  of  the 
people,  is  inalienable.  As  was  said  by  Chief  Justice  Waite, 
referring  to  earlier  decisions  to  the  same  effect : — 

*'  No  legislature  can  bargain  away  the  public  health  or  the  public  mor- 
als. The  people  themselves  cannot  do  it,  much  less  their  servants.  The 
supervision  of  both  these  subjects  of  governmental  power  is  continuing 
in  its  nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies  of  the 
moment  may  require.  Government  is  organized  with  a  view  to  their 
preservation,  and  cannot  divest  itself  of  the  power  to  provide  for  them. 
For  this  purpose,  the  largest  legislative  discretion  is  allowed,  and  the  dis- 
cretion cannot  be  parted  with  any  more  than  the  power  itself."  Stone  v. 
Mississippi  (1879),  loi  U.  S.  814,  819. 

See,  also,  Butchers'  Union,  etc.,  Co,  v.  Crescent  City,  etc,,  Co. 
(1884),  III  U.  S.  746,  753  ;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.  (1885),  115  U.  S.  650,  672 ;  New  Orleans  v.  Houston 
(1886),  119  U.  5.265,275. 

The  police  power  extends  not  only  to  things  intrinsically 
dangerous  to  the  public  health,  such  as  infected  rags  or  dis- 
eased meat,  but  to  things  which,  when  used  in  a  lawful  man- 
ner, are  subjects  of  property  and  commerce,  and  yet  may  be 
used  so  as  to  be  injurious  or  dangerous  to  the  life,  the  health, 
or  the  morals  of  the  people.  Gunpowder,  for  instance,  is  a 
subject  of  commerce,  and  of  lawful  use ;  yet,  because  of  its 
explosive  and  dangerous  quality,  all  admit  that  the  State  may 
regulate  its  keeping  and  sale.  And  there  is  no  article,  the 
right  of  the  State  to  control  or  prohibit  the  sale  or  manufac- 
ture of  which  within  its  limits,  is  better  established  than  in- 
toxicating liquors :  License  Cases  (1847),  i  How.  (46  U.  S.) 
504;  Downham  v.  Alexandria  Council  {i86g),  10  WalL  {jj  U. 
S.)  173;  Bartemeyerv.  Iowa  {1S7 3),  18  Wall.  (85  U.  S.)  129; 
Beer  Co.  v.  Massachusetts  (1877),  97  U.  S.  25;  Tieman  v. 
Rinker  (iSSo),  102  Id.  123;  Foster  v.  Kansas  (1884),  112  U. 
S.  201 ;  Muglerv.  Kansas  ^.nA  Kansas  v.  Ziebold  (1887),  123 
Id.  623 ;  Kiddv.  Pearson  (1888).  128  U.  S.  i  ;  EUenbecker  v. 
District  Court  (1890),  134  U.  S.  31. 
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In  Beer  Co,  v.  Massachusetts  above  cited,  this  Court  affirm- 
ing the  judgment  of  the  Supreme  Judicial  Court  of  Massachu- 
setts, reported  in  115  Mass.  153,  held  that  a  statute  of  the 
State,  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors,  including  malt  liquors,  except  as  therein  provided,  ap- 
plied to  a  corporation  which  the  State  had  long  before  char- 
tered, and  authorized  to  hold  real  and  personal  property,  for 
the  purpose  of  manufacturing  malt  liquors.  Among  the  rea- 
sons assigned  by  this  Court  for  its  judgment  were  the  follow- 
ing:— 

'*  If  the  public  safety  or  the  public  morals  require  the  discontinuance  of 
any  manu&cture  or  traflBc,  the  hand  of  the  legislature  cannot  be  stayed 
from  'providing  for  its  discontinuance,  by  any  incidental  inconvenience 
which  individuals  or  corporations  may  suffer.  All  rights  are  held  subject 
to  the  police  power  of  the  State.  Whatever  differences  of  opinion  may 
exist  as  to  the  extent  and  boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory  definition  of  it,  there  seems  to 
be  no  doubt  that  it  does  extend  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens,  and  to  the  preservation  of  good  order  and  the 
public  morals.  The  legislature  cannot,  by  any  contract,  divest  itself  of 
the  power  to  provide  for  these  objects.  They  belong  emphatically  to  that 
class  of  objects  which  demand  the  application  of  the  maxim,  saluspopuli 
suprema  lex;  and  they  are  to  be  attained  and  provided  for  by  such  ap- 
propriate means  as  the  legislative  discretion  may  devise.  That  discretion 
can  no  more  be  bargained  away  than  the  power  itself.  Since  we  have 
already  held,  in  the  case  of  Bartemeyer  v.  lowa^  that  as  a  measure  of  police 
regulation,  looking  to  the  preservation  of  public  morals,  a  State  law  pro- 
hibiting the  manufacture  and  sale  of  intoxicating  liquors  is  not  repugnant 
to  any  clause  of  the  Constitution  of  the  United  States,  we  see  nothing  in 
the  present  case  than  can  afford  any  sufficient  ground  for  disturbing  the 
decision  of  the  Supreme  Court  of  Massachusetts : "  (97  U.  S.  32,33). 

In  Mugler  v.  Kansas  and  Kansas  v.  Ziebold,  above  cited,  a 
statute  of  Kansas,  prohibiting  the  manufacture  or  sale  of 
intoxicating  liquors  as  a  beverage,  and  declaring  all  places 
where  such  liquors  were  manufactured  or  sold  in  violation  of 
the  statute  to  be  common  nuisances,  and  prohibiting  their 
future  use  for  the  purpose,  was  held  to  be  a  valid  exercise  of 
the  police  power  of  the  State,  even  as  applied  to  persons  who, 
long  before  the  passage  of  the  statute,  had  constructed 
buildings  specially  adapted  to  such  manufacture.  It  has 
also  been  adjudged  that  neither  the  grant  of  a  license  to 
sell  intoxicating  liquors,  nor  the  payment  of  a  tax  on  such 
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liquors  under  the  internal  revenue  laws  of  the  United  States, 
affords  any  defense  to  an  indictment  by  a  State  for  selling  the 
same  liquors  contrary  to  its  statutes:  License  Tax  Cases 
(1866),  S  Wall.  (72  U.S.)  462;  Peryearv.  Com,  (1866),  Id. 475. 
The  clause  of  the  Constitution,  which  declares  that  "  the 
citizens  ol  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States,"  has  no  bearing 
upon  this  case.  The  privileges  and  immunities  thus  secured 
are  those  fundamental  rights  and  privileges  which  appertain 
to  citizenship:  Conner  v,  Elliott  (1855),  18  How.  (59  U.S.) 
59 ^  593;  Curtis,  J.,  in  Scott  v.  San/ord  (iSs6\  19  How.  (60 
U.  S.)  393,  580;  Paul  v.  Virginia  (1868),  8  Wall.  (75  U.  S.) 
168,  180;  McCready  v.  Virginia  (1876),  94  U.  S.  391,  395.  As 
observed  by  the  Court  in  Bartemeyer  v.  Iowa  *'.• — 

**The  right  to  sell  intoxicating  liquors,  so  far  as  such  a  right  exists,  is 
not  one  of  the  rights  growing  out  of  citizenship  of  the  United  States:  '* 
(18  Wall.  133). 

Nor  is  the  case  affected  by  the  Fourteenth  Amendment  of 
the  Constitution.  As  was  said  in  the  unanimous  opinion  of 
this  Court  in  BarHer  v.  Connolly^  after  stating  the  true  scope 
of  that  Amendment : — 

**  But  neither  the  Amendment, — broad  and  comprehensive  as  it  is, — ^nor 
any  other  Amendment,  was  designed  to  interfere  with  the  power  of  the 
State,  sometimes  termed  its  *  police  power,'  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the  industries  of  the  State,  develop 
its  resources,  and  add  to  its  wealth  and  prosperity :  **  (113  U.  S.  27,  31). 

Upon  that  ground,  the  Amendment  has  been  adjudged  not 
to  apply  to  a  State  statute  prohibiting  the  sale  or  manufacture 
of  intoxicating  liquors  in  buildings  long  before  constructed 
for  the  purpose,  or  the  sale  of  oleomargarine  lawfully  manu- 
fectured  before  the  passage  of  the  statute  :  Mugler  v.  Kansas 
(1887),  123  U.  S.  623,  663  ;  Powell  V,  Pennsylvania  (1887),  127 
U.  S.  678,  683,  687. 

The  remaining  and  the  principal  question  is  whether  the 
statutes  of  Iowa,  as  applied  to  the  sale  within  that  State  of  in- 
toxicating liquors  in  the  same  cases  or  kegs,  unbroken  and  un- 
opened, in  which  they  were  brought  by  the  seller  from  another 
State,  is  repugnant  to  the  clause  of  the  Constitution  granting 
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to  Congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States. 

In  the  great  and  leading  case  of  Gibbons  w,  Ogden  (1824),  9 
Wheat  (22  U.  S.)  i,  the  point  decided  was  that  acts  of  the 
Legislature  of  New  York,  granting  to  certain  persons  for  a 
term  of  years  the  exclusive  navigation  by  steamboats  of  all 
waters  within  the  jurisdiction  of  the  State,  were,  so  far  as  they 
affected  such  navigation  by  vessels  of  other  persons  licensed 
under  the  laws  of  the  United  States,  repugnant  to  the  clause 
of  the  Constitution  empowering  Congress  to  regulate  foreign 
and  interstate  commerce.  Chief  Justice  Marshall,  in  deliv- 
ering judgment,  after  speaking  of  the  inspection  laws  of  the 
States,  and  observing  that  they  had  a  remote  and  considerable 
influence  on  commerce,  but  that  the  power  to  pass  them  was 
not  derived  from  a  power  to  regulate  commerce,  said  ; — 

'*They  form  a  portion  of  that  immense  mass  of  legislation  which  em- 
l>iaces  everything  within  the  territory  of  a  State  not  surrendered  to  the 
^neral  government, — aU  which  can  be  most  advantageously  exercised 
by  the  States  themselves.  Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  weU  as  laws  for  regulating  the  internal  commerce 
of  a  State,  and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass.  No  direct  general  power  over  these  objects  is 
.granted  to  Congress ;  and,  consequently,  they  remain  subject  to  State  leg- 
islation. If  the  legislative  power  of  the  Union  can  reach  them,  it  must 
be  for  national  purposes ;  it  must  be  where  the  power  is  expressly  given 
iat  a  special  purpose,  or  is  clearly  incidental  to  some  power  which  is 
•expressly  given :  **  (Pages  203,  204). 

Again,  he  said  that  quarantine  and  health  laws  "  are  consid- 
ered as  flowing  from  the  acknowledged  power  of  a  State  to 
provide  for  the  health  of  its  citizens,"  and  that  the  constitution- 
ality of  such  laws  had  never  been  denied :  (Page  205). 

Mr.  Justice  Johnson,  in  his  concurring  opinion,  said : — 

'*It  is  no  objection  to  the  existence  of  distinct,  substantive  powers  that, 
in  their  application,  they  bear  upon  the  same  subject.  The  same  bale  of 
goods,  the  same  cask  of  provisions,  or  the  same  ship  that  may  be  the 
subject  of  commercial  regulation  may  also  be  the  vehicle  of  disease.  And 
the  health  laws  that  require  them  to  be  stopped  and  ventilated  are  no 
more  intended  as  regulations  on  commerce  than  the  laws  which  permit 
their  importation  are  intended  to  inoculate  the  community  with  disease. 
Their  different  purposes  mark  the  distinction  between  the  powers  brought 
into  action,  and,  while  frankly  exercised,  they  can  produce  no  serious 
collision :  "  (Page  235). 
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That  Chief  Justice  Marshall,  and  his  associates  did  not 
consider  the  constitutional  grant  of  power  to  Congress  to  regu- 
late foreign  and  interstate  commerce,  as,  of  its  own  force,  and 
without  national  legislation,  impairing  the  police  power  of  each 
State  within  its  own  borders  to  protect  the  health  and  welfare 
of  its  inhabitants,  is  clearly  indicated  in  the  passages  above 
quoted  from  the  opinions  in  Gibbons  v.  Ogden,  and  is  conclu- 
sively proved  by  the  unanimous  judgment  of  the  Court  deliv- 
ered by  the  Chief  Justice,  five  years  later,  in  Willson  v.  Marsh 
Co,  (1829),  2  Pet  (27  U.  S.)  245.  In  that  case,  the  Legislature 
of  Delaware  had  authorized  a  dam  to  be  erected  across  a  navi- 
gable tide-water  creek  which  opened  into  Delaware  bay> 
thereby  obstructing  the  navigation  of  the  creek  by  a  vessel 
enrolled  and  licensed  under  the  navigation  laws  of  the  United 
States.  The  decision  in  Gibbons  v,  Ogden  was  cited  by  counsel 
as  conclusive  against  the  validity  of  the  statute  of  the  State. 
But  its  validity  was  upheld  by  the  Court,  for  the  following 
reasons : — 

**  The  act  of  assembly,  by  which  the  plaintiffs  were  authorized  to  con- 
struct their  dam,  shows  plainly  that  this  is  one  of  those  many  creeks, 
passing  through  a  deep,  level  marsh  adjoining  the  Delaware,  up  which 
the  tide  flows  some  distance.  The  value  of  the  property  on  its  banks  must 
be  enhanced  by  excluding  the  water  from  the  marsh,  and  the  health  of 
the  inhabitants  probably  improved.  Measures  calculated  to  produce 
these  objects,  provided  they  do  not  come  into  collision  with  the  powers  of 
the  general  government,  are  undoubtedly  within  those  which  are  reserved 
to  the  States.  But  the  measure  authorized  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  who  have  been 
accustomed  to  use  it  But  this  abridgment,  unless  it  comes  in  conflict 
with  the  Constitution  or  a  law  of  the  United  States,  is  an  affair  between 
the  government  of  Delaware  and  its  citizens,  of  which  this  court  can  take 
no  cognizance.  The  counsel  for  the  plaintiff's  in  error  insists  that  it 
comes  in  conflict  with  the  power  of  the  United  States  *  to  regulate  com- 
merce with  foreign  nations  and  am0ng  the  several  States.*  If  Congress 
had  passed  any  act  which  bore  upon  the  case ;  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of  which  was  to  control  State  legis- 
lation over  those  small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle  and  southern 
States,— we  should  feel  not  much  diflBculty  in  saying  that  a  State  law 
coming  in  conflict  with  such  act,  would  be  void.  But  Congress  has  pass- 
ed no  such  act  The  repugnancy  of  the  law  of  Delaware  to  the  Constitu- 
tion is  placed  entirely  on  its  repugnancy  to  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States, — a  power  which 
has  not  been  so  exercised  as  to  affect  the  question.    We  do  not  think  that 
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the  act  empowering  the  Blackbird  Creek  Marsh  Company  to  place  a  dam 
across  the  creek  can,  under  all  the  circumstances  of  the  case,  be  consid* 
ered  as  repugnant  to  the  power  to  regulate  commerce  in  its  dormant 
state,  or  as  being  in  conflict  with  any  law  passed  on  the  subject : "  (2  Pet. 
25i»  252). 

In  Brown  v.  Maryland  {ii2j\  12  Wheat.  (25  U.  S.)  419,  the 
point  decided  was  that  an  act  of  the  Legislature  of  Maryland,, 
requiring  all  importers  of  foreign  goods  by  the  bale  or  pack- 
age, or  of  spirituous  liquors,  and  "  other  persons  selling  the 
same  by  wholesale,  bale  or  package,  hogshead,  barrel,  or 
tierce,"  to  first  take  out  a  license  and  pay  $^0  for  it,  and  im- 
posing a  penalty  for  failure  to  do  so,  was,  as  applied  to  sales, 
by  an  importer  of  foreign  liquors  in  the  original  packages,  un- 
constitutional, both  as  laying  an  impost,  and  as  repugnant  tO' 
the  power  of  Congress  to  regulate  foreign  commerce.  The 
statute  there  in  question  was  evidently  enacted  to  raise  rev- 
enue from  importers  of  foreign  goods  of  every  description,, 
and  was  not  an  exercise  of  the  police  power  of  the  State, 
And  Chief  Justice  Marshall,  in  answering  an  argument  of 
counsel,  expressly  admitted  that  the  power  to  direct  the  re- 
moval of  gunpowder,  or  the  removal  or  destruction  of  infec- 
tious  or  unsound  articles  which  endanger  the  public  health,. 
'*  is  a  branch  of  the  police  power,  which  unquestionably  re- 
mains and  ought  to  remain  with  the  States:**  (Pages 443, 444). 
Moreover,  the  question  there  presented  and  decided  con- 
cerned foreign  commerce  only,  and  not  commerce  among  the 
States.  Chief  Justice  Marshall,  at  the  outset  of  his  opinion 
so  defined  it,  saying : — 

«•  The  cause  depends  entirely  on  the  question  whether  the  legislature  of 
a  State  can  constitutionally  require  the  importer  of  foreign  articles  to  take 
out  a  license  from  the  State,  before  he  shall  be  permitted  to  sell  a  bale  or 
package  so  imported  :**  (Page  436). 

It  is  true  that,  after  discussing  and  deciding  that  question,, 
he  threw  out  this  brief  remark  : — 

**  It  may  be  proper  to  add  that  we  suppose  the  principles  laid  down  in 
this  case  to  apply  equally  to  importations  from  a  sister  State:''  (Page  449). 

But  this  remark  was  obiter  dictum,  wholly  aside  from  the 
question  before  the  Court,  and  having  no  bearing  on  its  deci- 
sion, and  therefore  extra-judicial,  as  has  since  been  noted  by 
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Chief  Justice  Taney  and  Mr.  Justice  McLean  in  the  License 
Cases  (1847),  5  How.  (46  U.  S.)  504,  575,  578,  594 ;  and  by  Mr. 
Justice  Miller  in  Woodruff  \,  Parham  (1869).  8  Wall.  (75  U. 
S.)  123,  139.  To  a  remark  made  under  such  circumstances, 
are  peculiarly  applicable  the  warning  words  of  Chief  Justice 
Marshall  himself  in  an  earlier  case,  where,  having  occasion 
to  explain  away  some  dicta  of  his  own  in  delivering  judgment 
in  Marbury  v.  Madison  (1803),  i  Cranch.  (5  U.  S.)  137,  he 
said : — 

**  It  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason  of  this  maxim  is  obvious. 
The  question  actually  before  the  court  is  investigated  with  care,  and  con- 
■sidered  in  its  full  extent.  Other  principles,  which  may  serve  to  illustrate 
it,  are  considered  in  their  relation  to  the  case  decided,  but  their  possible 
1  bearing  on  all  other  cases  is  seldom  completely  investigated  :  Cohens  v. 
Virginia  (1821),  6  Wheat.  (19  U.  S.)  264,  399,  400.** 

Another  striking  instance  in  which  that  maxim  has  been 
applied  and  acted  on,  is  to  be  found  in  the  opinion  of  the 
Court  at  the  present  term  in  Hans  v.  Louisiana  (1890),  134  U. 
S.  I,  20. 

But  the  unanimous  judgment  of  this  court  in  \Z^T ,vci  Peirce 
V.  New  Ha7npshire,  reported  together  with  Thurlow  v.  Massa- 
chusetts and  Fletcher  v.  Rhode  Island  as  the  License  Cases  ( 1 847), 
5  How.  (46  U.  S.)  504,  is  directly  in  point,  and  appears  to  us 
conclusively  to  govern  the  case  at  bar.  Those  cases  were 
elaborately  argued  by  eminent  counsel,  and  deliberately  con- 
sidered by  the  Court,  and  Chief  Justice  Taney,  as  well  as  each 
of  six  associate  Justices,  stated  his  reasons  for  concurring  in 
:the  judgment.  The  cases  from  Massachusetts  and  Rhode  Is- 
land arose  under  statutes  of  either  State  prohibiting  sales 
of  spirituous  liquors  by  any  person,  in  less  than  certain  quan- 
tities, without  first  having  obtained  an  annual  license  from 
.  municipal  officers, — in  the  one  case  from  county  commission- 
ers, who  by  the  express  terms  of  the  statute  were  not  required 
to  grant  any  licenses  when  in  their  opinion  the  public  good 
did  not  require  them  to  be  granted;  and  in  the  other  case, 
from  a  town  council,  who  were  forbidden  to  grant   licenses 
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whenever  the  voters  of  the  town  in  town-meeting  decided  that 
none  should  be  granted:  Rev.  St  Mass.  1836,  c.  47,  §§  3,  I7» 
23-25  ;  St.  1837,  c.  242,  §  2;  Pub.  Laws  R.  I.  1844,  p.  496, 
§4;  Laws  1845,9.72;  5  How.  (46  U.  S.)  506-510,  540. 
Those  statutes  were  held  to  be  constitutional,  as  applied  to 
foreign  liquors  which  had  passed  out  of  the  hands  of  the  im- 
porter; while  it  was  assumed  that,  under  the  decision  in 
Brown  v.  Maryland^  those  statutes  could  be  allowed  no  effect 
as  to  such  liquors  while  they  remained  in  the  hands  of  the  im- 
porter in  the  original  packages  upon  which  duties  had  been 
paid  to  the  United  States :  5  How.  (46  U.  S.)  576,  590,  610, 
618. 

The  case  of  Peirce  v.  New  Hampshire  directly  involved  the 
validity,  as  applied  to  liquors  brought  in  from  another  State, 
of  a  statute  of  New  Hampshire,  which  imposed  a  penalty  on 
any  person  selling  any  wine,  rum,  gin,  brandy,  or  other  spirits, 
in  any  quantity,  "  without  license  from  the  selectmen  of  the 
town  or  place  where  such  person  resides:'*  Laws  N.  H.  1838, 
^«  369 ;  5  How.  555.  The  plaintiffs  in  error,  having  been'  in- 
dicted under  that  statute  for  selling  to  one  Aaron  Sias,  in  the 
town  of  Dover,  in  the  State  of  New  Hampshire,  one  barrel  of 
gin  without  license  from  the  selectmen  of  the  town,  at  the 
trial  admitted  that  they  so  sold  to  him  a  barrel  of  American 
gin;  and  introduced  evidence  that  the  barrel  of  gin  was 
purchased  by  the  defendants  in  Boston,  in  the  Commonwealth 
of  Massachusetts,  brought  coastwise  to  the  landing  at 
Piscataqua  bridge,  and  from  thence  to  the  defendants'  store  in 
Dover,  and  afterwards  sold  to  Sias  in  the  same  barrel  and  in 
the  same  condition  in  which  it  was  purchased  in  Massachusetts. 
The  defendants  contended  that  the  statute  was  unconstitu- 
tional, because  it  was  "  in  violation  of  certain  public  treaties  of 
the  United  States  with  Holland,  France  and  other  countries, 
containing  stipulations  for  the  admission  of  spirits  into  the 
United  States ;"  and  because  it  was  repugnant  to  tKe  clauses 
of  the  Constitution  of  the  United  States,  restricting  the  power 
of  the  States  to  lay  duties  on  imports  or  exports,  and  grant- 
ing the  power  to  Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  Chief  Justice  Parker 
instructed  the  jury — 
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**  That  this  State  could  not  regulate  commerce  between  this  and  other 
States ;  that  this  State  could  not  prohibit  the  introduction  of  articles  from 
another  State  with  such  a  view,  nor  prohibit  a  sale  of  them  with  such  a 
purpose ;  but  that,  although  the  State  cotdd  not  make  such  laws  with 
such  views  and  for  such  purposes,  she  w€«  not  entirely  forbidden  to  legis- 
late in  relation  to  articles  introduced  from  foreign  cotmtries,  or  from 
other  States ;  that  she  might  tax  them  the  same  as  other  property,  and 
might  regulate  the  sale  to  some  extent ;  that  a  State  might  pass  health 
and  police  laws,  which  would,  to  a  certain  extent,  afiFect  foreign  com- 
merce, and  commerce  between  the  States  ;  and  that  this  statute  was  a 
regulation  of  that  character,  and  constitutional." 

After  a  verdict  of  guilty,  exceptions  to  this  instruction  were 
overruled  by  the  highest  court  of  the  State :  5  How.  (46  U.  S.) 
554-557  ;  13  N.  H.  536.  In  that  case,  as  in  the  case  at  bar, 
the  statute  of  the  State  prohibited  sales  of  intoxicating  liquors 
by  any  person  without  a  license  from  municipal  authorities, 
and  authorized  licenses  to  be  granted  only  to  persons  residing 
within  the  State ;  and  the  liquors  were  sold  within  the  State 
by  the  importer,  and  in  the  same  barrel,  keg,  or  case,  unbroken 
and  in  the  same  condition  in  which  he  had  brought  them  from 
another  State.  Yet  the  judgment  of  the  highest  Court  of 
New  Hampshire  was  unanimously  affirmed  by  this  Court 
Chief  Justice  Taney,  Mr.  Justice  Catron,  and  Mr.  Justice 
Nelson  were  of  opinion  that  the  statute  of  New  Hampshire 
was  a  regulation  of  interstate  commerce,  but  yet  valid^  so  long 
as  it  was  not  in  conflict  with  any  act  of  Congress.  Chief  Jus- 
tice Taney,  after  recognizing  that : — 

*'  Spirits  and  distilled  liquors  are  universally  admitted  to  be  subjects  of 
ownership  and  property,  and  are  therefore  subjects  of  exchange,  barter, 
and  traffic,  like  any  other  commodity  in  which  a  right  of  property  exists ; 
and  Congress,  under  its  general  power  to  regulate  Commerce  with  foreign 
nations,  may  prescribe  what  articles  of  merchandise  shall  be  admitted 
and  what  excluded,  and  may  therefore  admit  or  not,  as  it  shall  deem  best, 
the  importation  of  ardent  spirits ;  and,  inasmuch  as  the  laws  of  Congress 
authorize  their  importation,  no  State  has  a  right  to  prohibit  their  intro- 
duction.*' 

And  yet  upholding  the  validity  of  the  statutes  of  Massa- 
chusetts and  Rhode  Island,  as  not  interfering  with  the  trade 
in  ardent  spirits  while  they  remained  a  part  of  foreigfn  com- 
merce, and  were  in  the  hands  of  the  importer  for  sale,  in  the 
cask  or  vessel  in  which  the  laws  of  Congress  authorized  them 
to  be  imported  (page  577),  proceeded  to  state  the  case  from 
New  Hampshire  as  follows : — 
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•'The  present  case,  however,  differs  from  Brown  v.  Maryland  in  this : 
that  the  former  was  one  arising  out  of  commerce  with  foreign  nations, 
which  Congress  had  regulated  by  law ;  whereas,  the  present  is  a  case  of 
commerce  between  two  States,  in  relation  to  which  Congress  has  not  ex- 
ercised its  power.  Some  acts  of  Congress  have,  indeed,  been  referred 
to  in  relation  to  the  coasting  trade.  But  they  are  evidently  intended 
merely  to  prevent  smuggling,  and  do  not  regulate  imports  or  exports 
from  one  State  to  another.  This  case  differs  also  from  the  cases  of  Massa- 
chusetts and  Rhode  Island  ;  because,  in  these  two  pases,  the  laws  of  the 
States  operated  upon  the  articles  after  they  had  passed  beyond  the  limits 
of  foreign  commerce,  and  consequently  were  beyond  the  control  and 
power  of  Congress.  But  the  law  of  New  Hampshire  acts  directly  upon 
an  import  from  one  State  to  another,  while  in  the  hands  of  the  importer 
for  sale,  and  is  therefore  a  regulation  of  commerce,  acting  upon  the  arti- 
cle while  it  is  within  the  admitted  jurisdiction  of  the  general  government, 
and  subject  to  its  control  and  regulation  :  *'     (Page  578). 

And  he  concluded  his  opinion  thus : — 

•*  Upon  the  whole,  therefore,  the  law  of  New  Hampshire  is,  in  my  judg- 
ment, a  valid  one ;  for,  although  the  gin  sold  was  an  import  from  another 
State,  and  Congress  have  clearly  the  power  to  regulate  such  importations, 
under  the  grant  of  power  to  regulate  commerce  among  the  several  States, 
yet,  as  Congress  has  made  no  regulation  on  the  subject,  the  traffic  in  the 
article  may  be  lawfully  regulated  by  the  State  as  soon  as  it  is  landed  in 
its  territory,  and  a  tax  imposed  upon  it,  or  a  license  required,  or  the  sale 
altogether  prohibited,  according  to  the  policy  which  the  State  may  sup- 
pose to  be  its  interest  or  duty  to  pursue. "    (Page  586). 

Mr.  Justice  Catron  expressed  similar  views.  While  he  was 
of  opinion  that  the  ultimate  right  of  determining  what  commod- 
ities might  be  lawful  subjects  of  interstate  commerce  be- 
longed to  Congress  in  the  exercise  of  its  power  to  regulate 
commerce,  and  not  to  the  States  in  the  exercise  of  the  police 
power,  he  was  equally  clear  that  the  statute  of  New  Hamp- 
shire was  a  valid  regulation,  in  the  absence  of  any  legislation 
upon  the  subject  by  Congress.  After  pointing  out  the  diffi- 
culties standing  in  the  way  of  any  attempt  by  Congress  to 
make  the  special  and  various  regulations  required  at  different 
places  at  the  maritime  or  inland  borders  of  the  States,  he  said : 

"  I  admit  that  this  condition  of  things  does  not  settle  the  question  of  con- 
tested power  ;  but  it  satisfactorily  shows  that  Congress  cannot  do  what  the 
States  have  done,  are  doing,  and  must  continue  to  do,  from  a  controlling 
necessity,  even  should  the  exclusive  power  in  Congress  be  maintained  by 
our  decision:  *'  (Page  606).  ** Congress  has  stood  by  for  nearly  sixty 
years,  and  seen  the  States  regulate  the  commerce  of  the  whole  country, 
more  or  less,  at  the  ports  of  entry  and  at  all  their  borders,  without  objec- 
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tion ;  and  for  this  Court  now  to  decide  that  the  power  did  not  exist  in  the 
States,  and  that  all  they  had  done  in  this  respect  was  void  from  the  be- 
ginning, would  overthrow  and  annul  entire  codes  of  State  legislation  on 
the  particular  subject.  We  would  by  our  decision  expunge  more  State 
laws  and  city  corporate  regulations  than  Congress  is  likely  to  make  in  a 
century  on  the  same  subject ;  and  on  no  better  assumption  than  that  Con- 
gress and  the  State  legislatures  had  been  altogether  mistaken  as  to  their 
respective  powers  for  fifty  years  and  more.  If  long  usage,  general  ac- 
quiescence, and  the  absence  of  complaint,  can  settle  the  interpretation  of 
Uie  clause  in  question,  then  it  should  be  deemed  as  settled  in  conformity 
to  the  usage  by  the  Courts :"     (Page  607). 

And  finally,  in  summing  up  his  conclusions,  he  said : — 

**  That  the  law  of  New  Hampshire  was  a  regulation  of  commerce  among 
the  States  in  regard  to  the  article  for  selling  of  which  the  defendants  were 
indicted  and  convicted ;  but  that  the  State  law  was  constitutionally  passed, 
because  of  the  power  of  the  State  thus  to  regulate ;  there  being  no  reg- 
ulation of  Congress,  special  or  general,  in  existence,  to  which  the  State 
law  was  repugnant :  **     (Pages  608,  609). 

Mr.  Justice  Nelson  expressed  his  concurrence  in  the  opin- 
ions delivered  by  the  Chief  Justice  and  Mr.  Justice  Catron: 
(Page  6 1 8).  Justices  McLean,  Daniel,  Woodbury  and  Grier, 
on  the  other  hand,  were  of  opinion  that  the  license  laws  of  New 
Hampshire,  as  well  as  those  of  Massachusetts  and  Rhode  Is- 
land, were  merely  police  regulations,  and  not  regulations  of 
commerce,  although  they  might  incidentally  affect  commerce. 
Mr.  Justice  McLean,  in  the  course  of  his  opinion  in  Thur- 
law  V.  Massachusetts,  said  : — 

**  The  license  acts  of  Massachusetts  do  not  purport  to  be  a  regulation  of 
commerce.  They  are  essentially  police  laws.  Enactments  similar  in 
principle  are  common  to  all  the  States.  Since  the  adoption  of  its  Consti- 
tution they  have  existed  in  Massachusetts : ' '  (Page  588).  [St  Mass.  1786, 
c.  68 ;  1792,  c.  25  ;  7  Dane,  Abr.  43,  44]  *'  It  is  tlie  settled  construction  of 
every  regulation  of  commerce  that,  under  the  sanction  of  its  general 
laws,  no  person  can  introduce  into  a  community  malignant  diseases,  or 
an5rthing  which  contaminates  its  morals,  or  endangers  its  safety.  And 
this  is  an  acknowledged  principle  applicable  to  all  general  regulations. 
Individuals  in  the  enjoyment  of  their  own  rights  must  be  careful  not  to 
injure  the  rights  of  others.  From  the  explosive  nature  of  gunpowder,  a 
city  may  exclude  it.  Now,  this  is  an  article  of  commerce,  and  is  not 
known  to  carry  infectious  disease  ;  yet,  to  guard  against  a  contingent  in- 
jury, a  city  may  prohibit  its  introduction.  These  exceptions  are  always 
implied  in  commercial  regulations,  where  the  general  government  is  ad- 
mitted to  have  the  exclusive  power.    They  are  not  regulations  of  com- 
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merce,  but  acts  of  self-preservation.  And,  though  they  affect  commerce 
to  some  extent,  yet  such  effect  is  the  result  of  the  exercise  of  an  undoubted 
power  in  the  State:"  (Pages  589,  590).  "A  discretion  on  this  subject 
must  be  exercised  somewhere,  and  it  can  be  exercised  nowhere  but  under 
the  State  authority.  The  State  may  regulate  the  sale  of  foreign  spirits^ 
and  such  regulation  is  valid,  though  it  reduce  the  quantity  of  spirits  con- 
sumed. This  is  admitted.  And  how  can  this  discretion  be  controlled  ? 
The  powers  of  the  General  Government  do  not  extend  to  it.  It  is  iit 
every  respect  a  local  regulation,  and  relates  exclusively  to  the  internal 
police  of  the  State :*'  (Page  591).  "The  police  power  of  a  State  and  tlie 
foreign  commercial  power  of  Congress  must  stand  together.  Neither  of 
them  can  be  so  exercised  as  materially  to  affect  the  other.  The  sources 
and  objects  of  these  powers  are  exclusive,  distinct,  and  independent,  and> 
are  essential  to  both  governments  :"  (Page  592). 

In  his  opinion  in  Peirce  v.  New  Hampshire y  he  declared  that 
the  same  views  were  equally  applicable  to  that  case,  and  ad- 
ded:— 

**The  tax  in  the  form  of  a  license,  as  here  presented,  counteracts  no 
policy  of  the  Federal  Government,  is  repugnant  to  no  power  it  can  exer- 
cise, and  is  imposed  by  the  exercise  of  an  undoubted  power  in  the  State. 
The  license  sjrstem  is  a  police  regulation,  and,  as  modified  in  the  State  of 
New  Hampshire,  was  designed  to  restrain  and  prevent  immoral  indul- 
gences, and  to  advance  the  moral  and  physical  welfare  of  society.  If 
this  tax  had  been  laid  on  the  property  as  an  import  into  the  State,  tlie 
law  would  have  been  repugnant  to  the  Constitution.  It  would  have  been 
a  regulation  of  commerce  among  the  States,  which  has  been  exclusively 
given  to  Congress.  But  this  barrel  of  gin,  like  all  other  property  withiu 
the  State  of  New  Hampshire,  was  liable  to  taxation  by  the  State.  It 
comes  under  the  general  regulation,  and  cannot  be  sold  without  a  license. 
The  right  of  an  importer  of  ardent  spirits  to  sell  in  the  cask  without  a 
license,  does  not  attach  to  the  plaintiffs  in  error,  on  account  of  their  hav- 
ing transported  this  property  from  Massachusetts  to  New  Hampshire:'* 
(Pages  595.  596). 

Mr.  Justice  Daniel  said : — 

**  The  license  laws  of  Massachusetts,  Rhode  Island,  and  New  Hampshire^ 
now  under  review,  impose  no  exaction  on  foreign  commerce.  They  are 
laws  simply  determining  the  mode  in  which  a  particular  commodity  may 
be  circulated  within  the  respective  jurisdictions  of  those  States,  vesting 
in  their  domestic  tribunals  a  discretion  in  selecting  the  agents  for  such 
circulation,  without  discriminating  between  the  sources  whence  commod- 
ities may  have  been  derived.  They  do  not  restrict  importation  to  any  ex- 
tent ;  they  do  not  interfere  with  it,  either  in  appearance  or  reality  ;  thc\ 
do  not  prohibit  sales,  either  by  wholesale  or  retail ;  they  assert  only  tl:c 
power  of  regulating  the  latter,  but  this  entirely  within  the  sphere  of  the '.r 
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peculiar  authority.  These  laws  are  therefore  in  violation  neither  of  the 
Constitution  of  the  United  States,  nor  of  any  law  nor  treaty  made  in  pur- 
suance or  under  authority  of  the  Constitution  :'*  (Page  617). 

Mr.  Justice  Woodbury  repeated  and   enforced  the  same 
views,  saying,  among  other  things : — 

^'  It  is  manifest,  also,  whether  as  an  abstract  proposition  or  practical 
^neasure,  that  a  prohibition  to  import  is  one  thing,  while  a  prohibition  to 
sell  without  license  is  another  and  entirely  different.  The  first  would 
operate  on  foreign  commerce,  on  the  voyage.  The  latter  affects  only  the 
internal  business  of  the  State  after  the  foreign  importation  is  completed 
and  on  shore :"  (Page  619).  **The  subject  of  buying  and  selling  within 
a  State  is  one  €«  exclusively  belonging  to  the  power  of  the  State  over  its 
internal  trade  as  that  to  regulate  foreign  commerce  is  with  the  General 
Government,  under  the  broadest  construction  of  that  power.  The  idea, 
too,  that  a  prohibition  to  sell  would  be  tantamount  to  a  prohibition  to 
import  does  not  seem  to  me  either  logical  or  founded  in  fact.  For,  even 
under  a  prohibition  to  sell,  a  person  could  import,  as  he  often  does,  for 
his  own  consumption,  and  that  of  his  family  and  plantations ;  and  also  if 
a  merchant,  extensively  engaged  in  commerce,  often  does  import  articles 
with  no  view  of  selling  them  here,  but  of  storing  them  for  a  higher  and 
more  suitable  market  in  another  State  or  abroad:"  (Page  620).  "But 
this  license  is  a  regulation  neither  of  domestic  commerce  between  the 
States,  nor  of  foreign  commerce.  It  does  not  operate  on  either,  or  the 
imports  of  either,  till  they  have  entered  the  State,  and  become  component 
parts  of  its  property.  Then  it  has  by  the  Constitution  the  exclusive 
power  to  regulate  its  own  internal  commerce  and  business  in  such  articles, 
and  bind  all  residents,  citizens  or  not,  by  its  regulations,  if  they  ask  its 
protection  and  privileges ;  and  Congress,  instead  of  being  opposed  and 
thwarted  by  regulations  as  to  this,  can  no  more  interfere  in  it  than  the 
States  can  interfere  in  regulation  of  foreign  commerce:'*  (Page  625). 
**  Whether  such  laws  of  the  States  as  to  licenses  are  to  be  classed  as  police 
measures,  or  as  regulations  of  their  internal  commerce,  or  as  taxation 
merely,  imposed  on  local  property  and  local  business,  and  are  to  be  justi- 
fied by  each  or  by  all  of  them  together,  is  of  little  consequence,  if  they 
are  laws  which  from  their  nature  and  object  must  belong  to  all  sovereign 
States.  Call  them  by  whatever  name,  if  they  are  necessary  to  the  well- 
ibeing  and  independence  of  all  communities,  they  remain  among  the  re- 
served rights  of  the  States,  no  express  grant  of  them  to  the  General  Gov- 
ernment having  been  either  proper,  or  apparently  embraced  in  the  Con- 
stitution. So  whether  they  conflict  or  not,  indirectly  and  slightly,  with 
some  regulations  of  foreign  commerce,  after  the  subject  matter  of  that 
commerce  touches  the  soil  or  waters  within  the  limits  of  a  State,  is  not 
perhaps  very  material,  if  they  do  not  really  relate  to  that  commerce,  or 
any  other  topic  within  the  jurisdiction  of  the  General  Government:" 
.(Page  627). 

Mr.  Justice  Grier  did  not  consider  the  question  of  the  ex- 
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clusiveness  of  the  power  of  Congress  to  regulate  foreign  and 
interstate  commerce  as  involved  in  the  decision,  but  maintain- 
ed the  validity  of  the  statutes  in  question,  under  "  the  police 
power,  which  is  exclusively  in  the  States  :*'     (Pages  631,  632). 

The  other  members  of  the  Court  at  that  time  were  Mr.  Jus- 
tice Wayne  and  Mr.  Justice  McKinley,  who  do  not  appear  by 
the  report  to  have  taken  part  in  the  decision  of  those  cases, 
although  the  former  appears,  at  page  545,  to  have  been  present 
at  the  argument,  and  by  the  clerk's  minutes  to  have  been  upon 
the  bench  when  the  judgments  were  delivered.  It  is  certain 
that  neither  of  them  dissented  from  the  decision  of  the  Court. 

The  consequences  of  an  opposite  conclusion  in  the  case 
from  New  Hampshire  regarding  liquors  brought  from  one 
State  into  another  were  forcibly  stated  by  several  of  the 
judges.     Mr.  Justice  McLean  said  : — 

**  If  the  mere  conveyance  of  property  from  one  State  to  another  shall  ex- 
-empt  it  from  taxation,  and  from  general  State  regulation,  it  will  not  be 
difficult  to  avoid  the  police  laws  of  any  State,  especially  by  those  who  live 
at  or  near  the  boundary."    (Page  595). 

Mr.  Justice  Catron  said  : — 

*'  To  hold  that  the  State  license  law  was  void,  as  respects  spirits  coming 
in  from  other  States  as  articles  of  commerce,  would  open  the  door  to  an 
-almost  entire  evasion,  as  the  spirits  might  be  introduced  in  the  smallest 
-divisible  quantities  that  the  retail  trade  would  require ;  the  consequence 
of  which  would  be  that  the  dealers  in  New  Hampshire  would  sell  only 
spirits  produced  in  other  States,  and  that  the  products  of  New  Hampshire 
would  find  an  unrestrained  market  in  the  neighboring  States  having 
similar  license  laws  to  those  of  New  Hampshire :  *'     (Page  608). 

Mr.  Justice  Woodbury  said : — 

"  If  the  proposition  was  maintainable,  that,  without  any  legislation  by 
Congress  as  to  the  trade  between  the  States  (except  that  in  coasting, 
as  before  explained^  to  prevent  smuggling),  anything  imported  from 
another  State,  foreign  or  domestic,  could  be  sold  of  right  in  the  package 
in  which  it  was  imported,  not  subject  to  any  license  or  internal  regulation 
of  a  State,  then  it  is  obvious  that  the  whole  license  system  may  be  evaded 
and  nullified,  either  from  abroad  or  from  a  neighboring  State.  And  the 
more  especially  can  it  be  done  from  the  latter,  as  imports  may  be  made  in 
bottles  of  any  size,  down  to  half  a  pint,  of  spirits  or  wines ;  and,  if  its 
«ale  cannot  be  interfered  with  and  regulated,  the  retail  business  can  t)e 
carried  oninany  small  quantity,  and  by  the  most  irresponsible  and  unsuit- 
able persons,  with  perfect  impunity :  "     (Pages  625,  626). 

Vol.  XXXVIII.— 34. 
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Mr.  Justice  Grier,  in  an  opinion  marked  by  his  character- 
istic vigor  and  directness  of  thought  and  expression  (after  say- 
ing that  he  mainly  concurred  with  Mr.  Justice  McLean),  sum- 
med up  the  whole  matter  as  follows  : — 

**  The  true  question  presented  by  these  cases,  and  one  which  I  am  not 
disposed  to  evade,  is,  whether  the  States  have  a  right  to  prohibit  the  sale 
and  consumption  of  an  article  of  commerce  which  they  believe  to  be  per- 
nicious in  its  eflfects,  and  the  cause  of  disease,  pauperism,  and  crime.  I 
do  not  consider  the  question  of  the  exclusiveness  of  the  power  of  Congress 
to  regulate  commerce  as  necessarily  connected  with  the  decision  of  this 
point.  It  has  been  frequently  decided  by  this  Court  *  that  the  powers 
which  relate  to  merely  municipal  regulations,  or  what  may  more  properly 
be  called  "internal  police,"  are  not  surrendered  by  the  States,  or  restrained 
by  the  Constitution  of  the  United  States ;  and  that,  consequently,  in  rela- 
tion to  these,  the  authority  of  a  State  is  complete,  unqualified,  and  exclu- 
sive.* Without  attempting  to  define  what  are  the  peculiar  subjects  or 
limits  of  this  power,  it  may  safely  be  affirmed  that  every  law  for  the  re- 
straint and  punishment  of  crime,  for  the  preservation  of  the  public  peace, 
health,  and  morals,  must  come  within  tliis  category.  As  subjects  of  legis- 
lation, they  are  from  their  very  nature  of  primary  importance ;  they  lie  at 
the  foundation  of  social  existence ;  they  are  for  the  protection  of  life  and 
liberty,  and  necessarily  compel  all  laws  on  subjects  of  secondary  impor- 
tance, which  relate  only  to  property,  convenience,  or  luxury,  to  recede, 
when  they  come  in  conflict  or  collision :  salus  populi  suprema  lex.  If 
the  right  to  control  these  subjects  be  *  complete,  unqualified,  and  exclu- 
sive '  in  the  State  legislatures,  no  regulations  of  secondary  importance 
can  supersede  or  restrain  their  operations,  on  any  ground  of  prerogative 
or  supremacy.  The  exigencies  of  the  social  compact  require  that  such 
laws  be  executed  before  and  above  all  others.  It  is  for  this  reason  that 
quarantine  laws,  which  protect  the  public  health,  compel  mere  commer- 
cial regulations  to  submit  to  their  control.  They  restrain  the  liberty  of 
the  passengers,  they  operate  on  the  ship  which  is  the  instrument  of  com- 
merce, and  its  officers  and  crew,  the  agents  of  navigation.  They  seize  the 
infected  cargo,  and  cast  it  overboard.  The  soldier  and  the  sailor,  though 
in  the  service  of  the  government,  are  arrested,  imprisoned,  and  punished 
for  their  offenses  against  society.  Paupers  and  convicts  are  refused  ad- 
mission into  the  country.  All  these  things  are  done,  not  fi-om  any  power 
which  the  States  assume  to  regulate  commerce  or  to  interfere  with  the 
regulations  of  Congress,  but  because  police  laws  for  the  preservation  of 
health,  prevention  of  crime,  and  protection  of  the  public  welfare  must  of 
necessity  have  full  and  free  operation,  according  to  the  exigency  which 
requires  their  interference.  It  is  not  necessary,  for  the  sake  of  justifying 
the  State  legislation  now  under  consideration,  to  array  the  appalling 
statistics  of  misery,  pauperism,  and  crime  which  have  their  origin  in  the 
use  or  abuse  of  ardent  spirits.  The  police  power,  which  is  exclusively  in 
the  States,  is  alone  competent  to  the  correction  of  these  great  evils,  and 
all  measures  of  restraint  or  prohibition  necessary  to  effect  the  purpose  are 
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withih  the  scope  of  that  authority.  There  is  no  conflict  of  power,  or  of 
legislation,  as  between  the  States  and  the  United  States  :  each  is  acting 
within  its  sphere,  and  for  the  public  good ;  and,  if  a  loss  of  revenue  should 
accrue  to  the  United  States  from  a  diminished  consumption  of  ardent 
spirits,  she  will  be  the  gainer  a  thousand-fold  in  the  health,  wealth,  and 
happiness  of  the  people : ' '     (Pages  631,  632). 

This  abstract  of  the  License  Cases  shows  (what  is  made  yet 
clearer  by  an  attentive  reading  of  the  opinions  as  a  whole), 
that  the  difference  of  opinion  among  the  Judges  was  upon  the 
question  whether  the  State  statutes,  which  all  agreed  had  some 
influence  upon  commerce,  and  all  agreed  were  valid  exercises 
of  the  police  power,  could  properly  be  called  regulations  of 
commerce.  While  many  of  the  judges  said  or  assumed  that  a 
State  could  not  restrict  the  sale  by  the  importer  and  in  the 
original  packages  of  intoxicating  liquors  imported  from  a 
foreign  country,  which  Congress  had  authorized  the  importa- 
tion of,  and  had  caused  duties  to  be  levied  upon,  all  of  them 
undo'ubtingly  held  that  where  Congress  had  not  legislated,  a 
State  might,  for  the  protection  of  the  health,  the  morals,  and 
the  safety  of  its  inhabitants,  restrict  or  prohibit,  at  its  discretion 
and  according  to  its  own  views  of  policy,  the  sale  by  the  im- 
porter of  intoxicating  liquors  brought  into  it  from  another 
State,  and  remaining  in  the  barrels  or  packages  in  which  they 
were  brought  in. 

The  ability  and  thoroughness  with  which  those  cases  were 
argued  at  the  bar  and  on  the  Bench,  the  care  and  thought 
bestowed  upon  their  consideration,  as  manifested  in  the  opin- 
ions delivered  by  the  several  Judges,  and  the  confidence  with 
which  each  Judge  expressed  his  concurrence  in  the  result, 
make  the  decision  of  the  highest  possible  authority.  It  has 
been  accepted  and  acted  on  as  such  by  the  legislatures,  the 
courts,  and  the  People,  of  the  nation  and  of  the  States,  for  forty 
years.  It  has  not  been  touched  by  any  act  of  Congress  ;  it 
has  guided  the  legislation  of  many  of  the  States ;  and  it  has 
been  treated  as  beyond  question  by  this  Court  in  a  long  series 
of  cases:  Veaziey.  Moore{iSS2),  14  How.  (55  U.S.)  568,  575  ; 
Sinnoi  v.  Davenport  (1859),  22  How.  (63  U.  S.)  227,  243  ;  GU- 
man  v.  Philadelphia  (1865),  3  Wall.  (70  U.  S.)  713,  730;  Per- 
vearw.  Com.  (1866),  5  Wall.  (72  U.  S.)  475,  479;   Woodruff  v^ 
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ParJiam  (1868),  8  Wall.  (75  U.  S.)  123.  139;  U,  5.V.  DeWUt 
(1869),  9  Wall.  (76  U.  S.)  41,  45  ;  Henderson  v.  Mayor  (1875), 
92  U.  S.  259,  274;  Beer  Co.  v.  Massachusetts  (1877),  97  ^d. 
25,  33;  Patterson  v.  Kentucky  (1878),  Id.  501,  503;  -J/^&7^ 
C<?.  V.  Kimball  (1880),  102  Id.  691,  701  ;  Brown  v.  Houston 
{1885),  114  Id.  622,  631  ;  Walling  v.  Michigan  (1886),  116 
Id.  446,  461;  Mugler  v.  Kansas  (1887),  123  Id.  623,  637, 
657,  658. 

In  the  Passenger  Cases  (1849),  7  How.  (48  U.  S.)  283, 
decided  in  1849,  two  years  after  the  License  Cases,  statutes  of 
New  York  and  Massachusetts,  imposing  taxes  upon  alien  pas- 
sengers arriving  from  abroad,  were  adjudged  to  be  repugnant 
to  the  Constitution  and  laws  of  the  United  States,  and  there- 
fore void,  by  the  opinions  of  Justices  McLean,  Wayne,  Cat- 
ron, McKiNLEY,  and  Grier,  against  the  dissent  of  Chief 
Justice  Taney  and  Justices  Daniel,  Nelson,  and  Woodbury, 
each  of  the  Judges  delivering  a  separate  opinion.  The  deci- 
sion in  the  License  Cases  was  relied  on  by  each  of  the  dis- 
senting Judges  (pages  470,  483,  497,  518,  524,  559) ;  and  no 
doubt  of  the  soundness  of  that  decision  was  suggested  in  the 
opinions  of  the  majority  of  the  Court,  or  in  any  of  the  subse- 
-quent  cases  in  which  the  judgment  of  that  majority  was  after- 
wards approved  and  followed :  Henderson  v.  May  or ^  and  Com- 
missioners  v.  North  German  Llo)fd  (1875),  92  U.  S.,  259;  Chy 
Lung  w.  Freeman  (1876),  Id.  275  ;  People  v.  Compagme,  etc, 
(1883),  107  U.  S.  59;  Head  Mofiey  Cases  (1849),  112  U.S. 
580. 

When  Mr.  Justice  Grier,  in  the  Passenger  Cases  (1849),  7 
How.  (48  U.  S.)  462,  said— 

*' And  to  what  weight  is  that  argument  entitled  which  assumes  that, 
because  it  is  the  policy  of  Congress  to  leave  this  intercourse  free,  there- 
fore it  has  not  been  regulated,  and  each  State  may  put  as  many  restrictions 
upon  it  as  she  pleases  ?  " — 

the  context  shows  that  he  had  in  mind  cases  in  which  the 
policy  to  leave  commerce  free  had  been  manifested  by  statute 
or  treaty,  and  he  has  already  (page  457)  made  it  manifest  that 
he  did  not  intend  to  retract  or  to  qualify  his  opinion  in  the 
License  Cases, 
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An  intention  on  the  part  of  Congress  that  commerce  shall 
be  free  from  the  operation  of  laws  passed  by  a  State  in  the 
exercise  of  its  police  power  cannot  be  inferred  from  the  mere 
fact  of  there  being  no  national  legislation  upon  the  subject^ 
unless  in  matters  as  to  which  the  power  of  Congress  is 
exclusive.  Where  the  power  of  Congress  is  exclusive,  the 
States  have,  of  course,  no  power  to  legislate ;  and  it  may  be 
said  that  Congress,  by  not  legislating,  manifests  an  inten- 
tion that  there  should  be  no  legislation  on  the  subject.  But 
in  matters  over  which  the  power  of  Congress  is  paramount 
only,  and  not  exclusive,  the  power  of  the  State  is  not  excluded 
until  Congress  has  legislated ;  and  no  intention  that  the  States 
should  not  exercise,  or  continue  to  exercise,  their  power  over 
the  subject  can  be  inferred  from  the  want  of  Congressional 
legislation:  Transportation  Co,  v.  Parkersburg  (1883),  107 
U.  S.  691,  702-704. 

The  true  test  for  determining  when  the  power  of  Congress 
to  regulate  commerce  is,  and  when  it  is  not,  exclusive,  was 
formulated  and  established  in  Cooley  v.  Board  of  Wardens^ 
(185 1),  12  How.  (53  U.  S.)  299,  concerning  the  validity  of  a 
State  law  for  the  regulation  of  pilots  and  pilotage,  in  which  Mr. 
Justice  Curtis,  in  delivering  judgment,  said: — 

*<  When  the  nature  of  a  power  like  this  is  spoken  of,  when  it  is  said 
that  the  nature  of  the  power  requires  that  it  should  be  exercised  exclusively 
by  Congress,  it  must  be  intended  to  refer  to  the  subjects  of  that  power,  and 
to  say  they  are  of  such  a  nature  as  to  require  exclusive  legislation  by  Con- 
gress. Now,  the  power  to  regulate  commerce  embraces  a  vast  field, 
containing  not  only  many,  but  exceedingly  various,  subjects,  quite  unlike 
in  their  nature ;  some  imperatively  demanding  a  single  uniform  rule,, 
operating  equally  on  the  commerce  of  the  United  States  in  every  port ; 
and  some,  like  the  subject  now  in  question,  as  imperatively  demanding 
that  diversity  which  alone  can  meet  the  local  necessities  of  navigation. 
Either  absolutely  to  affirm  or  deny  that  the  nature  of  this  power  requires 
exclusive  legislation  by  Congress  is  to  lose  sight  of  the  nature  of  the  sub- 
jects of  this  power,  and  to  assert,  concerning  all  of  them,  what  is  reaUy 
applicable  but  to  a  part.  Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform  system  or  plan  of  regula- 
tion, may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress.** 

He  then  stated  that  the  Act  of  Congress  of  August  7,  1789, 
c.  9,  §  4  (i  St.  54),  in  regard  to  pilotage,  manifested  the  under- 
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standing  of  Congress,  at  the  outset  of  the  Government,  that 
the  nature  of  the  subject  was  not  such  as  to  require  its  exclu- 
sive legislation,  but  was  such  that,  until  Congress  should  find 
it  necessary  to  exercise  its  power,  it  should  be  left  to  the 
legislation  of  the  States,  because  it  was  local,  and  not  national, 
and  was  likely  to  be  best  provided  for,  not  by  one  system  or 
plan  of  regulation,  but  by  as  many  as  the  legislative  discretion 
of  the  several  States  should  deem  applicable  to  the  local  pecu- 
liarities of  the  ports  within  their  limits  ;  and  he  added,  in  words 
which  appear  to  us  equally  appropriate  to  the  case  now  before 
the  Court : — 

"The  practice  of  the  States,  and  of  the  National  Government,  has  been 
in  conformity  with  this  declaration,  from  the  origin  of  the  National  Gov- 
ernment to  this  time ;  and  the  nature  of  the  subject,  when  examined,  is 
such  as  to  leave  no  doubt  of  the  superior  fitness  and  propriety,  not  to  say 
the  absolute  necessity,  of  different  systems  of  regulation,  drawn  from  local 
knowledge  and  experience,  and  conformed  to  local  wants.  We  are  of 
opinion  that  this  State  law  was  enacted  by  virtue  of  a  power  residing  in 
the  State  to  legislate ;  that  it  is  not  in  conflict  with  any  law  of  Congress  ; 
that  it  does  not  interfere  with  any  system  which  Congress  has  established 
by  making  regulations,  or  by  intentionally  leaving  individuals  to  their 
own  unrestricted  action :  "     12  How.  (53  U.  S.)  319-321. 

In  Gilman  v.  Philadelphia  (1866),  3  Wall.  (70  U.  S.)  713, 
730,  this  Court,  speaking  by  Mr.  Justice  Swayne,  applying  the 
same  test,  and  relying  on  Willson  v.  Marsh  Co,  and  Cooky  v. 
Board  of  Wardens,  above  cited,  upheld  the  validity  of  a  statute 
of  Pennsylvania  authorizing  the  construction  of  a  bridge  across 
the  Schuylkill  river,  so  as  to  prevent  the  passage  of  vessels 
with  masts ;  and,  after  stating  the  points  adjudged  in  Brown  v. 
Maryland,  and  in  the  Passenger  Cases,  said : — 

**  But  a  State,  in  the  exercise  of  its  police  power,  may  forbid  spirituous 
liquor  imported  from  abroad,  or  from  another  State,  to  be  sold  by  retail, 
or  to  be  sold  at  all,  without  a  license  ;  and  it  may  visit  the  violation  of  the 
prohibition  with  such  punishment  as  it  may  deem  proper:"  License 
Cases,  5  How.  504. 

By  the  same  test,  and  upon  the  authority  of  Willson  v. 
Marsh  Co.,  a  statute  of  Wisconsin,  authorizing  the  erection  of 
a  dam  across  a  navigable  river,  was  held  to  be  constitutional  in 
Pound  V.  Turck  (1878),  95  U.  S.  459,  463.     To  the  like  effect 
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are  Bridge  Co.  v.  Hatch  (1888),   125  U.  S.  i,  8-12.  and  other 
cases  there  cited. 

Upon  like  grounds,  it  was  held,  in  Mobile  Co,  v.  Kimball 
(1881),  102  U.  S.  691,  that  a  statute  of  Alabama,  authoriz- 
ing the  improvement  of  the  harbor  of  Mobile,  did  not  trench 
upon  the  commercial  power  of  Congress ;  and  the  Court,  after 
pointing  out  that  some  expressions  of  Chief  Justice  Marshall, 
in  Gibbons  v.  Ogden,  as  to  the  exclusiveness  of  the  power  of 
Congress  to  regulate  commerce  were  restricted  by  the  facts  of 
that  case,  and  by  the  subsequent  judgment  in  Willson  v.  Marsh 
Co,y  said  : — 

*'  In  the  License  Cases,  which  were  before  the  Court  in  1847,  there  was 
great  diversity  of  views  in  the  opinions  of  the  different  Judges  upon  the 
operation  of  the  grant  of  the  commercial  power  of  Congress  in  the  absence 
of  Congressional  legislation.  Extreme  doctrines  upon  both  sides  of  the 
question  were  asserted  by  some  of  the  Judges ;  but  the  decision  reached, 
so  far  as  it  can  be  viewed  as  determining  any  question  of  construction, 
was  confirmatory  of  the  doctrme  that  legislation  of  Congress  is  essential 
to  prohibit  the  action  of  the  States  upon  the  subjects  there  considered:  '* 
(102  U.  S.  700,  701). 

In  Woodruff  v.  Parham  (1869),  8  Wall.  (75  U.  S.)  123,  a 
State  statute,  imposing  a  uniform  tax  on  all  sales  by  auction 
within  it,  was  held  constitutional,  as  applied  to  sales  of  goods 
the  product  of  other  States,  and  sold  in  the  original  and 
unbroken  packages. 

In  Hinson  v.  Lott,  Id.  148,  decided  at  the  same  time,  it  was 
adjudged  that  a  State  statute  which  prohibited  any  dealers, 
introducing  any  intoxicating  liquors  into  the  State,  from  offer- 
ing them  for  sale,  without  first  paying  a  tax  of  fifty  cents  a 
gallon,  and  imposed  a  like  tax  on  liquors  manufactured  within 
the  State,  was  valid,  as  applied  to  liquors  brought  from  another 
State,  and  held  and  offered  for  sale  in  the  same  barrels  or 
packages  in  which  they  were  brought  in;  because,  in  the 
words  of  Mr.  Justice  Miller,  who  delivered  the  opinion  of 
the  Court  in  both  cases,  it  was  not  "  an  attempt  to  regulate 
commerce,  but  an  appropriate  and  legitimate  exercise  of  the 
taxing  power  of  the  State :"  (8  Wall.  153).  These  two  cases 
were  cited  by  the  Court  in  Low  v.  Austin  (1872),  13  Wall.  (80 
U.  S.)  29,  34,  and  in  Cookv,  Pennsylvania  (1878),  97  U.  S.  566, 
573,  in  which,  in  accord  with  the  opinions  in  the  License  Cases, 
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State  taxation  upon  original  cases  of  wines  imported  from  a 
foreign  country,  and  upon  which  duties  had  been  paid  under 
Acts  of  Congress,  was  held  to  be  invalid. 

In  Welton  v.  Missouri  (1876),  91  U.  S.  275,  the  point  decided 
was  that  a  State  statute,  requiring  the  payment  of  a  license 
tax  from  persons  selling,  by  going  from  place  to  place  within 
the  State  for  the  purpose,  goods  not  the  growth  or  manufac- 
ture of  the  State,  and  not  from  persons  so  selling  goods  which 
were  the  growth  or  manufacture  of  the  State,  was  unconstitu- 
tional and  void,  by  reason  of  tlie  discrimination  ;  and  in  Ma- 
chine Co,  V.  Gage  (1880),  100  U.  S.  676,  a  State  statute  imposing 
a  like  tax,  without  discriminating  as  to  the  place  of  growth  or 
produce  of  material  or  manufacture,  was  adjudged  to  be  con- 
stitutional and  valid,  as  applied  to  machines  made  in  and 
brought  from  another  State. 

In  Brown  V.  Houston  (iSSs),  114  U.  S.  622,  it  was  decided 
that  coal  mined  in  Pennsylvania,  and  brought  in  boats  by 
river  from  Pittsburgh  to  New  Orleans,  to  be  there  sold  by  the 
boat-load  on  account  of  the  Pennsylvania  owner,  and  remain- 
ing afloat  in  its  original  condition  and  original  packages,  was 
subject,  in  common  with  all  other  property  in  the  city,  to  taxa- 
tion under  the  general  tax  laws  of  Louisiana  ;  and  the  Court 
referred  to  Woodruff  v,  Parliam,  above  cited,  as  upholding  the 
validity  of  a  "  tax  laid  on  auction  sales  of  all  property  indis- 
criminately," and  "  which  had  no  relation  to  the  movement  of 
goods  from  one  State  to  another  : "  (i  14  U.  S.  634). 

In  Walling  v.  Michigan  (1886),  116  U.  S.  446,  the  statute  of 
Michigan,  which  was  held  to  be  an  unconstitutional  restraint 
of  interstate  commerce,  imposed  a  different  tax  upon  persons 
engaged  within  the  State  in  the  business  of  selling  or  soliciting 
the  sale  of  intoxicating  liquors  to  be  sent  into  the  State,  from 
that  imposed  upon  persons  selling  or  soliciting  the  sale  of  such 
liquors,  manufactured  within  the  State ;  and  the  Court  declared 
that  the  statute  would  be  perfectly  justified  as : — 

"  An  exercise  by  the  legislature  of  Michigan  of  the  police  power  of  the 
State  for  the  discouragment  of  the  use  of  intoxicating  liqnors,  and  the 
preservation  of  the  health  and  morals  of  the  people,  *  *  if  it  did  not 
discriminate  against  the  citizens  and  products  of  other  States  in  a  matter 
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of  commerce  between  the  States,  and  thus  usurp  one  of  the  prerogatives 
of  the  national  legislature:"  X'^^  U*  3-  4^)- 

In  Rai/wqy  Co.  v.  Illinois  (1886),  118  U.  S.  557,  the  only 
point  decided  was  that  a  State  had  no  power  to  regulate  the 
rates  of  freight  of  any  part  of  continuous  transportation  upon 
railroads  partly  within  the  State  and  partly  in  other  States.  In 
Robbinsv,  Taxing  Dist,  (1887),  120  U.  S.  489,  a  State  law 
requiring  the  payment  of  a  license  tax  by  drummers  and  per- 
sons not  having  a  regularly  licensed  house  of  business  within 
the  taxing  district,  offering  for  sale  or  selling  any  goods  by 
sample,  was  decided  to  be  unconstitutional  as  applied  to  per- 
sons offering  to  sell  goods  on  behalf  of  merchants  residing  in 
other  States,  because,  as  the  majority  of  the  Court  held,  its 
effect  was  "  to  tax  the  sale  of  such  goods,  or  the  offer  to  sell 
them,  before  they  are  brought  into  the  State:"  (120  U.S. 
497).  Neither  of  those  cases  appears  to  us  to  tend  to  limit  the 
police  power  of  the  State  to  protect  the  public  health,  the 
public  morals,  and  the  public  peace  within  its  OAvn  borders. 

As  was  said  by  this  Court  in  Sherlock  v.  AUing-  {1876),  g% 
U.  S.  99,  103  :— 

''In  conterring  upon  Congress  the  regulation  of  commerce,  it  was 
never  intended  to  cut  the  States  off,  from  legislating  on  aU  subjects  relat- 
ing to  the  health,  life,  and  safety  of  their  citizens,  though  the  legistatioa 
might  indirectly  affect  the  commerce  of  the  country.  Legislation,  in  a 
great  variety  of  ways,  may  affect  commerce  and  persons  engaged  in  it» 
without  constituting  a  regulation  of  it,  within  the  meaning  of  the  Con- 
stitution.'' 

It  was  accordingly  held  in  that  case  that  an  action  against  a 
carrier  engaged  in  interstate  commerce  might  be  maintained 
under  a  State  statute  giving  a  civil  remedy,  unknown  to  the 
common  law,  for  negligence  causing  death  ;  and  in  subsequent 
cases  that  what  a  State  might  punish  or  afford  redress  for  it 
might  seek  by  proper  precautions  to  prevent ;  and  consequently 
that  a  State  statute  requiring,  under  a  penalty,  engineers  of  all 
railroad  trains  within  the  State  to  be  examined  and  licensed 
by  a  State  board,  either  as  to  their  qualifications  generally,  or 
as  to  their  capacity  to  distinguish  between  color  signals,  was 
not  in  its  nature  a  regulation  of  commerce,  but  was  a  consti- 
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tutional  exercise  of  the  power  reserved  to  the  States,  and 
intended  to  secure  the  safety  of  persons  and  property  within 
their  territorial  limits,  and,  so  far  as  it  affected  interstate  coin- 
^nerce,  not  in  conflict  with  any  express  enactment  of  Congress 
vpon  the  subject,  nor  contrary  to  any  intention  of  Congress  to 
t)e  presumed  from  its  silence:  Smith  w.  Alabama  {im\  124 
U.  S.  465  ;  Railway  Co,  v.  Alabama  (1888),  128  U.  S.  96. 

In  Railroad  Co,  v,  Husen  (1878),  95  U.  S.  465,  it  was 
expressly  conceded,  in  the  opinion  of  the  Court  delivered  by 
Mr.  Justice  Strong,  that  a  State,  in  the  exercise  of  its  police 
power,  could  "legislate  to  prevent  the  spread  of  crime  or 
pauperism  or  disturbance  ot  the  peace,"  as  well  as  "justify  the 
exclusion  of  property,  dangerous  to  the  property  of  citizens  of 
the  State ;  for  example,  animals  having  contagious  or  infectious 
<liseases  : "  (Id.  471).  And  the  decision,  by  which  the  statute 
»of  Missouri,  forbidding  the  introduction  of  any  Texas,  Mexi- 
can, or  Indian  cattle  into  the  State,  was  held  to  be  an  unconsti- 
tutional interference  with  interstate  commerce,  rested,  as  clearly 
appears  in  the  opinion  in  that  case,  and  has  since  been  dis- 
tinctly recognized  by  the  Court,  upon  the  ground  that  the 
istatute  made  no  distinction  in  the  transportation  forbidden, 
^between  cattle  which  might  be  diseased  and  those  which  were 
not:  Kimmish  v.  Ball{ii9,g\  129  U.  S.  217,  221. 

The  authority  of  the  States,  in  the  exercise  of  their  police 
power,  and  for  the  protection  of  life  and  health,  to  pass  laws 
affecting  things  which  are  lawful  subjects  or  instruments  of 
.commerce, and  even  while  they  are  actually  employed  in  com- 
imerce,  has  been  expressly  recognized  by  Congress  in  the  acts 
^.regulating  the  transportation  of  nitro-glycerine,  as  well  as  in 
ithe  acts  for  the  observation  and  execution  of  the  quarantine 
and  health  laws  of  the  States  :  Rev.  St.  §§  4278-4280,  4792- 
.4796. 

In  Morgan's  S,  S.  Co,  v.  Board  of  Health  (1886),  118  U.  S. 
.455,465,  the  system  of  quarantine  laws  established  by  the 
.State of  Louisiana  was  held,  in  accordance  with  earlier  opin- 
ions, to  be  a  constitutional  exercise  of  the  police  power ;  and 
lit  was  said  by  the  Court : — 

'*  Quarantine  laws  belong  to  that  class    of  State   legislation    which. 
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whether  passed  with  intent  to  regulate  commerce  or  not,  must  be  ad- 
mitted to  have  that  effect,  and  which  are  valid  until  displaced  or  contra- 
vened by  some  legislation  of  Congress.  The  matter  is  one  in  which  the 
rules  that  should  govern  it  may  in  many  respects  be  different  in  different 
localities,  and  for  that  reason  be  better  understood  and  more  wisely  es- 
tablished by  the  local  authorities.  The  practice  which  should  control  a 
quarantine  station  on  the  Mississippi  river,  a  hundred  miles  from  the  sea, 
may  be  widely  and  wisely  different  from  that  which  is  best  for  the  harbor 
of  New  York.'* 

It  was  added  that,  in  this  respect,  the  case  fell  within  the 
principle  of  Wtllson  v.  Marsh  Co,;  Cooleyw.  Board  of  Wardem; 
Gilman  v.  Philadelphia  ;  Pound  v.  Ttirck,  and  other  cases. 

In  Mugler  v.  Kansas  (1887),  123  U.  S.  623,  the  Court  said : 

**In  the  License  Cases,  5  How.  504,  the  question  was  whether  certain 
statutes  of  Massachusetts,  Rhode  Island  and  New  Hampshire,  relating  to 
the  sale  of  spirituous  liquors,  were  repugnant  to  the  Constitution  of  the 
United  States.  In  determining  that  question,  it  became  necessary  to 
inquire  whether  there  was  any  conflict  between  the  exercise  by  Congress 
of  its  power  to  regulate  commerce  with  foreign  countries,  or  among  the 
several  States,  and  the  exercise  by  a  State  of  what  are  called  '  police 
powers.*  Although  the  members  of  the  Court  did  not  fully  agree  as  to  the 
grounds  upon  which  the  decision  should  be  placed,  they  were  unanimous, 
in  holding  that  the  statutes  then  under  examination  were  not  inconsistent 
with  the  Constitution  of  the  United  States,  or  with  any  Act  of  Congress  :** 
(123  U.  S.  657,  658). 

In  Bowman  V,  Railway  Co,  (1888),  125  U.  S.  465,  the  point, 
and  the  only  point,  decided,  was  that  a  statute  of  Iowa,  which 
forbade  common  carriers  to  bring  intoxicating  liquors  into  the 
State  from  any  other  State,  without  first  obtaining  a  certificate 
from  a  county  officer  of  Iowa  that  the  consignee  was  author- 
ized by  the  laws  of  Iowa  to  sell  such  liquors,  was  an  unconsti- 
tutional regulation  of  interstate  commerce.  While  Mr.  Justice 
Field  in  his  separate  opinion  (page  507)  intimated,  and  three 
dissenting  Justices  (pages  514,  515)  feared,  that  the  decision 
was  in  effect  inconsistent  with  the  decision  in  the  License  Cases, 
Mr  Justice  Matthews,  who  delivered  the  judgment  of  a 
majority  of  the  Court,  not  only  cautiously  avoided  committing 
the  Court  to  any  such  conclusion,  buttook  great  pains  to  mark 
the  essential  difference  between  the  two  decisions.  On  the 
one  hand,  after  making  a  careful  analysis  of  the  opinions  in 
the  License  Cases,  he  said  : — 
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**  Prom  this  analysis,  it  is  apparent  that  the  question  presented  in  Uiis 
case  was  not  decided  in  the  License  Cases.  The  point  in  judgment  in 
them  was  strictly  confined  to  the  right  of  the  States  to  prohibit  the  sale  of 
intoadcating  liquor  after  it  had  been  brought  within  their  territorial  limits. 
The  right  to  bring  it  within  the  States  was  not  questioned.*' 

On  the  other  hand,  in  stating  the  reasons  for  holding  the 
statute  of  Iowa,  prohibiting  the  transportation  of  liquors  from 
another  State,  not  to  be  a  legitimate  exertion  of  the  .police 
power  of  the  State  of  Iowa,  he  said  : — 

"  It  is  not  an  exercise  of  the  jurisdiction  of  the  State  over  persons  and 
property  within  its  limits.  On  the  contrary,  it  is  an  attempt  to  exert 
that  jurisdiction  over  persons  and  property  within  the  limits  of  other 
States.  It  seeks  to  prohibit  and  stop  their  passage  and  importation  into 
its  own  limits,  and  is  designe  J  as  a  regulation  for  the  conduct  of  com- 
merce before  the  merchandise  is  brought  to  its  border. 

But  the  right  to  prohibit  sales,  so  &r  as  conceded  to  the  States,  arises 
only  after  the  act  of  transportation  has  terminated,  because  the  sales 
which  the  State  may  forbid  are  of  things  within  its  jurisdiction.  It» 
power  over  them  does  not  begin  to  operate  until  they  are  brought  within 
the  territorial  limits  which  circumscribe  it:"    (125  U.  S.  479,  498,  499). 

In  the  opinion  of  the  majority  of  the  Court  in  that  case,  it 
was  noted  that  the  omission  of  Congress  to  legislate  might 
not  so  readily  justify  an  inference  of  its  intention  to  exclude 
State  legislation  in  matters  affecting  interstate  commerce,  as 
in  those  affecting  foreign  commerce ;  Mr.  Justice  Matthews 
saying : — 

"The  organization  of  our  State  and  federal  system  of  government  is 
such  that  the  People  of  the  several  States  can  have  no  relations  with  for- 
eign powers  in  respect  to  commerce  nor  any  other  subject,  except  through 
the  Government  of  the  United  States  and  its  laws  and  treaties.  The 
same  necessity  does  not  exist  equally  in  reference  to  commerce  among  the 
States.  The  power  conferred  upon  Congress  to  regulate  commerce  among 
the  States  is  indeed  contained  in  the  same  clause  of  the  Constitution 
which  confers  upon  it  power  to  regulate  commerce  with  foreign  nations. 
The  grant  is  conceived  in  the  same  terms,  and  the  two  powers  are  un- 
doubtedly of  the  same  class  and  character,  and  equally  extensive.  The 
actual  exercise  of  its  power  over  either  subject  is  equally  and  necessarily 
exclusive  of  that  of  the  States,  and  paramount  over  all  the  powers  of  the 
States ;  so  that  State  legislation,  however  legitimate  in  its  origin  or  object, 
when  it  conflicts  with  the  positive  legislation  of  Congress,  or  its  inten- 
tion reasonably  implied  from  its  silence,  in  respect  to  the  subject  of  com- 
merce of  both  kinds,  must  fail.    And  yet,  in  respect  to  commerce  among 
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the  States,  it  may  be,  for  the  reason  already  assigned,  that  the  same  in- 
ference is  not  always  to  be  drawn  from  the  absence  of  Congressional  leg- 
islation as  might  be  in  the  case  of  commerce  with  foreign  nations.  The 
question,  therefore,  may  be  still  considered  in  each  case  as  it  arises, 
whether  the  fact  that  Congress  has  &iled  in  the  particular  instance  to  pro- 
vide by  law  a  regulation  of  commerce  among  the  States  is  conclusive  of 
its  intention  that  the  subject  shall  be  free  from  all  positive  regulation,  or 
that,  until  it  positively  interferes,  such  commerce  may  be  left  to  be  freely 
dealt  with  by  the  respective  States :"  (125  U.  S.  482,  483). 

In  Kidd  v.  Pearson  (1888),  128  U.  S.  i,  a  statute  of  Iowa, 
prohibiting  the*  manufacture  or  sale  of  intoxicating  liquors, 
except  for  mechanical,  medicinal,  culinary  and  sacramental 
purposes  only,  and  authorizing  any  building  used  for  their  un- 
lawful manu&cture  to  be  abated  as  a  nuisance,  was  unanimous- 
ly held  to  be  constitutional,  as  applied  to  a  case  in  which  the 
liquors  were  manufactured  for  exportation  and  were  sold  out- 
side the  State ;  and  the  Court,  in  showing  how  impracticable 
it  would  be  for  Congress  to  regulate  the  manufacture  of  goods 
in  one  State  to  be  sold  in  another,  said  : — 

*'The  demands  of  such  a  supervision  would  require,  not  uniform  leg- 
islation generally  applicable  throughout  the  United  States,  but  a  swarm  of 
statutes  only  locally  applicable  and  utterly  inconsistent  A  situation 
more  paralyzing  to  the  State  governments,  and  more  provocative  of  con- 
flicts between  the  General  Government  and  the  States,  and  less  likely  to 
have  been  what  the  framers  of  the  Constitution  intended,  it  would  be  dif- 
ficult to  imagine:*'  (128  U.  S.  21,  22). 

The  language  thus  applied  to  Congressional  supervision  of 
the  manufacture  within  one  State  of  intoxicating  liquors  in- 
tended to  be  sold  in  other  States  appears  to  us  to  apply  with 
hardly  less  force  to  the  regulation  by  Congress  of  the  sale 
within  one  State  of  intoxicating  liquors  brought  from  another 
State.  How  far  the  protection  of  the  public  order,  health, 
and  morals  demands  the  restriction  or  prohibition  of  the  sale 
of  intoxicating  liquors  is  a  question  peculiarly  appertaining  to 
the  legislatures  of  the  several  States,  and  to  be  determined  by 
them  upon  their  own  views  of  public  policy,  taking  into  con- 
sideration the  needs,  the  education,  the  habits,  and  the  usages 
of  people  of  various  races  and  origin,  and  living  in  regions 
fer  apart  and  widely  difTering  in  climate  and  in  physical  char- 
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acteristics.  The  local  option  laws  prevailing  in  many  of  the 
States  indicate  the  judgment  of  as  many  legislatures  that  the 
sale  of  intoxicating  liquors  does  not  admit  of  regulation  by  a 
uniform  rule  over  so  large  an  area  as  a  single  State,  much  less 
over  the  area  of  a  continent 

It  is  manifest  that  the  regulation  of  the  sale,  as  of  the  man- 
ufacture, of  such  liquors  manufactured  in  one  State  to  be  sold 
in  another,  is  a  subject  which,  far  from  requiring,  hardly  ad- 
mits of  a  uniform  system  or  plan  throughout  the  United 
States.  It  is,  in  its  very  nature,  not  national,  but  local;  and 
must,  in  order  to  be  either  reasonable  or  effective,  conform  to 
the  local  policy  and  legislation  concerning  the  sale  or  the 
manufacture  of  intoxicating  liquors  generally.  Congress  can- 
not regulate  this  subject  under  the  police  power,  because  that 
power  has  not  been  conceded  to  Congress,  but  remains  in  the 
several  States;  nor  under  the  commercial  power,  without 
either  prescribing  a  general  rule  unsuited  to  the  nature  and 
requirements  of  the  subject,  or  else  departing  from  that  uni- 
formity of  regulation  which,  as  declared  by  this  Court  in  Kidd 
V.  Pearson^  above  cited,  it  was  the  object  of  the  commercial 
clause  of  the  Constitution  to  secure. 

The  above  review  of  the  judgments  of  this  Court,  since  the 
decision^n  the  License  Cases^  appears  to  us  to  demonstrate  that 
that  decision,  while  often  referred  to,  has  never  been  overruled 
or  its  authority  impugned.  It  only  remains  to  sum  up  the 
reasons  which  have  satisfied  us  that  the  judgment  of  the  Su- 
preme Court  of  Iowa  in  the  case  at  bar  should  be  affirmed. 

The  protection  of  the  safety,  the  health,  the  morals,  the  good 
order,  and  the  general  welfare  of  the  people  is  the  chief  end  of 
the  government  Salus  populi  supreina  lex.  The  police  power 
is  inherent  in  the  States,  reserved  to  them  by  the  Constitution, 
and  necessary  to  their  existence  as  organized  governments. 
The  Constitution  of  the  United  States,  and  the  laws  made  in 
pursuance  thereof,  being  the  supreme  law  of  the  land,  all 
statutes  of  a  State  must,  of  course,  give  way,  so  far  as  they 
are  repugnant  to  the  National  Constitution  and  laws.  But  an 
intention  is  not  lightly  to  be  imputed  to  the  framers  of  the 
Constitution,  or  to  the  Congress  of  the  United  States,  to  sub- 
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ordinate  the  protection  of  the  safety,  health  and  morals  of  the 
people  to  the  promotion  of  trade  and  commerce. 

The  police  power  extends  to  the  control  and  regulation  of 
things  which,  when  used  in  a  lawful  and  proper  manner,  are 
subjects  of  property  and  of  commerce,  and  yet  may  be  used 
so  as  to  be  injurious  or  dangerous  to  the  public  safety,  the 
public  health  or  the  public  morals.  Common  experience  has 
shown  that  the  general  and  unrestricted  use  of  intoxicating- 
liquors  tends  to  produce  idleness,  disorder,  disease,  pauperism,, 
and  crime.  The  power  of  regulating  or  prohibiting  the  manu- 
facture and  sale  of  intoxicating  liquors  appropriately  belongs^ 
as  a  branch  of  the  police  power,  to  the  legislatures  of  the  sev- 
eral States,  and  can  be  judiciously  and  effectively  exercised  by^ 
them  alone,  according  to  their  views  of  public  policy  and  local 
needs ;  and  cannot  practically,  if  it  can  constitutionally,  be 
wielded  by  Congress  as  part  of  a  national  and  uniform 
system. 

The  statutes  in  question  were  enacted  by  the  State  of  lowa. 
in  the  exercise  of  its  undoubted  power  to  protect  its  inhabi- 
tants against  the  evils,  physical,  moral  and  social,  attending 
the  free  use  of  intoxicating  liquors.  They  are  not  aimed  at 
interstate  commerce.  They  have  no  relation  to  the  move- 
ment of  goods  from  one  State  to  another,  but  operate  only  oxt 
intoxicating  liquors  within  the  territorial  limits  of  the  State^ 
They  include  all  such  liquors  without  discrimination,  and  da 
not  even  mention  where  they  are  made  or  whence  they  come. 
They  affect  commerce  much  more  remotely  and  indirectly 
than  laws  of  a  State  (the  validity  of  which  is  unquestioned)^ 
authorizing  the  erection  of  bridges  and  dams  across  naviga* 
ble  waters  within  its  limits,  which  wholly  obstruct  the  course 
of  commerce  and  navigation  ;  or  than  quarantine  laws,  which 
operate  directly  upon  all  ships  and  merchandise  coming  into- 
the  ports  of  the  State. 

If  the  statutes  of  a  State,  restricting  or  prohibiting  the  sale 
of  intoxicating  liquors  within  its  territory,  are  to  be  held  inop* 
erative  and  void  as  applied  to  liquors  sent  or  brought  from 
another  State,  and  sold  by  the  importer  in  what  are  called 
"  original  packages,"  the  consequence  must  be  that  an  inhabi- 
tant of  the  State  may,  under  the  pretext  of  interstate  com- 
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merce,  and  without  license  or  supervision  of  any  public  author- 
ity, carry  or  send  into,  and  sell  in,  any  or  all  of  the  other 
States  of  the  Union,  intoxicating  liquors  of  whatever  descrip- 
tion, in  cases  or  kegs,  or  even  in  single  bottles  or  flasks,  de« 
spite  any  legislation  of  those  States  on  the  subject,  and 
although  his  own  State  should  be  the  only  one  which  had  not 
enacted  similar  laws.  It  would  require  positive  and  explicit 
legislation  on  the  part  of  Congress  to  convince  us  that  it  con- 
templated or  intended  such  a  result 

The  decision  in  the  License  Cases  (1847),  5  How.  (46  U.  S.) 
504,  by  which  the  Court,  maintaining  these  views,  unanimously 
adjudged  that  a  general  statute  of  a  State,  prohibiting  the  sale 
of  intoxicating  liquors  without  license  from  municipal  author- 
ities, included  liquors  brought  from  another  State  and  sold  by 
the  importer  in  the  original  barrel  or  package,  should  be  up- 
held and  followed,  because  it  was  made  upon  full  argument  and 
^reat  consideration  ;  because  it  established  a  wise  and  just  rule 
regarding  a  most  delicate  point  in  our  complex  system  of  gov- 
•ernment,  a  point  always  difficult  of  definition  and  adjustment, 
the  contact  between  the  paramount  commercial  power  granted 
to  Congress,  and  the  inherent  police  power  reserved  to  the 
States ;  because  it  is  in  accordance  with  the  usage  and  prac- 
tice which  have  prevailed  during  the  century  since  the  adop- 
tion of  the  Constitution ;  because  it  has  been  accepted  and 
acted  on  for  forty  years  by  Congress,  by  the  State  legislatures, 
hy  the  Courts  and  by  the  People ;  and  because  to  hold  other- 
wise would  add  nothing  to  the  dignity  and  supremacy  of  the 
powers  of  Congress,  while  it  would  cripple,  not  to  say  destroy, 
the  whole  control  of  every  State  over  the  sale  of  intoxicating 
liquors  within  its  borders. 

The  silence  and  inaction  of  Congress  upon  the  subject,  dur- 
ing the  long  period  since  the  decision  of  the  License  Cases, 
appear  to  us  to  require  the  inference  that  Congress  intended 
that  the  law  should  remain  as  thereby  declared  by  this  Court, 
rather  than  to  warrant  the  presumption  that  Congress  intend- 
ed that  commerce  among  the  States  should  be  free  from  the 
indirect  effect  of  such  an  exercise  of  the  police  power  for  the 
(public  safety,  as  had  been  adjudged  by  that  decision  to  be 
^vithin  the  constitutional  authority  of  the  States, 
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For  these  reasons  we  are  compelled  to   dissent  from  the 
opinion  and  judgment  of  the  majority  of  the  Court. 


The  fundamental  principle,  upon 
which  was  founded  the  popular  ob- 
jections to  the  foregoing  judgment, 
was  a  principle  of  Constitutional 
interpretation  irreconcilable  with 
that  declared  and  applied  by  Mar- 
SHALi,  (ante,  pages  451,  417,  418), 
and  Johnson  {anUt  page  419),  and 
even  Bai«pwin  (ante,  page  420); 
that  is,  the  commerce  powers  ought 
to  be  exercised  in  subordination  to 
the  supreme  dominion  of  the  States. 
Its  usual  form  of  application  is  that 
delivery  to  the  consignee  terminates 
the  importation  and  the  State  may 
immediately  act  upon  the  merchan- 
dise: ante,  pages  450,  463.  This 
is  one  of  the  commonest  errors, 
even  by  writers  who  ought  to  be 
£Euniliar  with  the  principles  of 
Brown  v.  Maryland^  The  Passen- 
ger Cases,  Cooley  v.  Port  Wardens, 
and  the  decisions  based  upon  these 
judgments  (ante,  pages  420,  439, 
441,  442,  459.  462,  466,  470)'  The 
newspaper  writers  cannot  therefore 
be  expected  to  do  better  than  criti- 
cise the  claim  that  there  must  be  a 
transfer  of  the  property  from  the 
consignee  before  the  State  law  ap- 
plies, as  **  unreasonable  and  illogi- 
cal," and  even  without  a  shadow  of. 
reason  and  justice. 

A  curious  variation  of  this  legal 
heresy  is  the  denial  that  the  owner 
of  an  original  package  has  any  more 
rights  than  he  who  has  broken  up 
the  packages  in  which  his  merchan- 
dise was  received,  and  offers  the 
separate  parcels  for  sale.  This 
denial  appears  to  be  prevalent  in 
the  Western  States,  and  is  perhaps 
as  well  expressed  as  may  be  by 
Chief  Justice  Rbkd  of  Iowa  in  Col- 
lins V.  Hills  (supra,  pages  483, 
485).    To  that  opinion  may  be  ad- 


ded another  thought  which  has  also 
prevailed,  though  no  Justice  of  the 
Supreme  Court  of  the  United  States 
has  given  it  countenance.  It  is,  that 
the  State  has  power  to  declare  cer- 
tain articles  prohibited  and  no 
longer  merchandise.  But  Chief 
Justice  TanbV,  in  the  License  Cases 
(supra,  pages  456-7)  at  its  first  sug- 
gestion and  Chief  Justice  FULI^ER, 
in  the  Original  Package  Case 
(supra,  page  499),  at  its  last,  have 
alike  laid  down  the  rule  that  com- 
mercial usage,  and  not  bucolic  sim- 
plicity, or  State  prejudice  affords 
the  test  of  an  article  of  commerce. 
The  difficulty  arises  from  a  mis- 
reading of  Browny,  Maryland ejiA 
Woodruff  V.  Par  ham.  As  the  cor- 
rect understanding  of  these  cases  is 
the  subject  of  the  fourteenth  divi- 
sion of  the  leading  article  (supra) 
on  the  law  govering  an  original 
package,  it  is  not  necessary  to  re- 
peat it  here:  the  power  of  the  State 
does  not  attach  until  the  original 
package  is  broken,  but  in  Brown 
V.  Maryland  the  Court  was  com- 
pelled by  the  dissent  of  Justice 
Thompson  (supra,  page  444)  to  ob- 
serve the  effect  of  allowing  the 
State  to  act  upon  broken  up  origi- 
nal packages.  Yet  the  line  was 
drawn  at  that  point  in  the  boundary 
between  goods  brought  in  for  sale, 
and  those  incorporated  and  mixed 
up  with  the  mass  of  property  sub- 
ject to  State  laws. 

It  is  manifest  that  the  dissenting 
opinion  of  Justice  Gray  has  no 
other  foundation  than  the  License 
Cases,  It  is  unnecessary  to  repeat 
what  has  been  already  printed  on 
pages  453-9»  ««^^/  the  effort  to 
separate  the  interpretation  of  two 
immediately  adjoining  and  similar 
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qualifications  of  the  phrase  ''To 
regulate  commerce,**  {ante,  page 
420)  could  have  no  other  reasonable 
basis  than  the  principle  of  State 
superiority  already  mentioned.  Yet, 
when  applied  in  this  manner,  such 
principle  of  interpretation  carries 
with  it  the  means  of  its  own  de- 
struction whenever  the  necessities 
of  interstate  commerce  should  be- 
come as  pressing  as  those  which 
arose  from  State  regulation  of  for- 
eign commerce:  (ante,  pages  416, 
422).  The  much  safer  interpreta- 
tion is  that  which  from  time  to 
time,  as  new  necessities  arise,  like 
the  telegraph  and  telephone,  ap- 
plies (in  the  absence  of  Congres- 
sional action)  the  test  of  the 
necessity  of  general  as  distinguish- 
ed from  State  regulation. 

The  efifort  in  the  License  Cases, 
the  Miln  case,  and  in  this  dissenting 
opinion  of  Justice  Gray,  was  really 
to  define  the  police  powers  of  the 
States.  By  the  authority  of  these 
powers  and  the  great  mass  of  judi- 
cial expressions  relating  to  them, 
instead  of  an  Act  of  Congress, 
every  State  was  to  regulate  its  own 
internal  traffic,  so  far  as  to  single 
out  certain  commodities  introduced 
from  other  States  and  effectually 
prevent  their  sale  within  the  State 
to  which  they  might  be  shipped. 
Thus,  it  has  been  said  that  a  person 
in  a  State  which  prohibits  tlie  sale 
of  liquor,  may  import  it  for  his  own 
use,  *'but  if  he  proceed  to  employ 
it  as  a  stock  in  trade,  the  local  gov- 
ernment may  put  forth  its  police 
power  to  restrain  the  inhibited  traf- 
fic, even  by  seizure  and  destruction 
of  the  property.'*  Such  is  not  the 
law,  simply  because  the  local 
authority  is  made  expressly  subject 
to  the  Constitutional  powers: 
(supra,  page  425). 

Vol.  XXXVIIL— 35. 


The  dissenting  opinion  of  Justice 
Gray  operates  to  uphold  restraints 
upon  the  liquor  traffic  by  giving 
full  play  to  State  lavrs  in  all  cases 
where  Congress  had  not  acted. 
Upon  first  thought,  nothing  is  more 
entrancing :  the  local  authority 
should  be  able  to  protect  the  local 
community,  even  if  that  com- 
munity be  some  small  local  option 
township.  But  this  principle  of 
Kent  {ante,  page  421)  was  not  legiti- 
mately used.  For  this,  the  inaction 
of  Congress  was  largely  the  cause, 
and  that,  in  turn,  was  the  result  of 
the  reaction  which  brought  Jeffer- 
son to  be  a  commanding  political 
personage :  in  other  words,  the 
country  was  not  truly  commercial, 
not  yet  bound  together  by  the  rail- 
road, the  telegraph  and  the  tele- 
phone, and  the  principles  of  local 
and  social  prejudice  were  dominant. 
In  this  condition  of  the  country, 
State  jealousies  brought  before  the 
Supreme  Court,  a  Wheeling  Bridge 
Case  as  well  as  Passenger  Cases^ 
and  forced  that  Court  to  proceed 
somewhere,  either  straight  along 
the  boundary  laid  out  by  Mar- 
shall, or  declining  more  or  less 
away  from  it  towards  encouraging 
the  jealousies  which  called  for  deci- 
sions upon  concurrent  powers  and 
the  supremacy  of  the  Constitution, 
as  well  as  upon  the  immediate 
questions  of  navigation,  immigra- 
tion, and  State  taxation.  Such  de- 
cisions proceeded  from  a  Court 
whose  supreme  judgment  had  been 
denied,  refused  execution  by  a 
president  of  the  United  States,  and 
finally  sustained  only  by  repeated 
reversals  of  the  State  Courts  by  Jus- 
tices of  both  political  faiths.  It  was 
natural  that  the  Com!  would  up- 
hold its  own  authority,  and  would 
carefully  guard  the  commerce  di- 
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rectly  under  the  care  of  Congress.  The  Conrt  was  almost  compelled  ta 

Who  else  could  authoritatively  de-  decide   that  Congressional  action 

cide  upon  the  effect  of  such  action  and  non-action   alike  were  effica- 

as  suitors  would  suppose  to  have  cious  to  regulate  commerce  with 

been  taken  by  Congress  in  coasting  foreign    nations,    and   among  the 

licenses,  revenue  laws  and  foreign  several  States,  and  with  the  Indian 

treaties:  for  this  authority  lay  at  Tribes, 
the  foundation  of  the  jurisdiction.  John  B.  Uhi^b. 


ABSTRACTS  OF  RECENT  DECISIONS. 

Action. 

An  answer  alleging  that  a  note  was  executed  in  consideration  of 
the  extension  of  a  street  railroad  by  the  payee,  and  deposited  with 
a  bank,  with  the  stipulation  that  it  was  not  to  be  delivered  until 
the  condition  was  fulfilled,  is  not  demurrable,  the  road  not  having 
been  extended.    McLaughlm  v.  Clausen,  S.  Ct.  Cal.,  Aug.  4,  1890. 

Admiralty. 

A  court  of  admiralty  has  only  jurisdiction  of  a  maritime  tort 
where  the  damage  has  been  done,  and  the  injury  consummated, 
upon  the  water.  The  fact  that  the  wrongful  act  was  done  upon  a 
ship  is  insufficient.  Therefore,  where  libelant,  was  engaged  in  re- 
pairing a  vessel  lying  in  winter  quarters  at  her  wharf,  access  being 
gained  by  means  of  a  ladder  leading  from  the  wharf  to  her  bul- 
warks, which  was  secured  at  the  bottom  by  a  cleat,  the  removal  of 
which,  while  the  libelant  was  on  the  vessel  and  without  his  knowl- 
edge, caused  injury,  he  cannot  recover.  TheH,  S,  Pickands,  D.  Ct., 
E.  D.  Mich.,  March  17,  1890. 

Lien  is  not  lost  by  the  fact  that  suit  is  brought  by  the  master, 
who  is  also  manager  of  the  company  to  which  the  vessel  belongs, 
for  the  engineer's  wages,  in  the  latter' s  absence,  although  theclain> 
be  knowingly  brought  for  less  than  is  due,  and  although  the  man- 
ager inform  the  engineer  he  could  afterwards  claim  the  balance,  pro- 
vided the  engineer  does  not  admit  the  claim  as  for  the  full  amount^ 
except  by  ratifying  the  suit.  The  Lillie,  Crosby  v.  The  Lillie^  C. 
Ct.,  S.  D.  Fla.,  March  26,  1890. 

Appeal. 

Failure  to  file  the  record  at  the  term  succeeding  the  allowance  of 
an  appeal,  causes  the  appeal  to  have  no  operation  or  effect.  Small 
V.  Northern  Pac,  R,  Co,,  S.  Ct.  U.  S.,  March  31,  1890. 

But,  such  failure  is  not  a  bar  to  another  appeal  within  the  pre- 
scribed time.  Evans  et  ux.  v.  State  Nat.  Bank  of  New  Orleans,  S. 
Ct.  U.  S.,  March  17,  1890. 

7^i7/«^  the  transcript  of  the  record,  although  no  citation  is  ob- 
tained or  bond  given  until  after  the  time  prescribed  for  appeal,  will 
give  the  Supreme  Court  of  the  United  States  jurisdiction  of  an  ap- 
peal from  a  circuit  court.     Id, 
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Banks  and  Banking. 

An  acceptance  of  a  draft  will  be  established  by  a  tel^g^ram  ptomis- 
\ng  to  pay.     In  re  Armstrong,  C.  Ct.,  S.  D.  Ohio,  Jan.  i8,  1890. 

Carriers. 

Equity  has  no  power,  either  at  common  law  or  under  the  inter- 
state commerce  act,  to  compel  a  railroad  company  to  enter  into  a 
contract  with  another  company  for  a  joint  through  rate  and  joint 
through  routing  of  freight  and  passengers :  Little  Rock  &  M,  R, 
Co,  V.  St.  Louis,  L  M.  &  S.  Ry,  Co,  etal,,  C.  Ct.,  E.  D.  Ark.,  March 
20,  1890. 

Ladie^  jewelry  carried  by  a  man,  traveling  alone,  in  his  trunk  for 
transportation  is  not  passengers'  baggage,  and  the  carrier  will  not 
"be  liable  therefor.  Metz  v.  California  South  R.  Co.,  S.  Ct.  Cal., 
Aug.  4,  1890. 

The  condition  of  the  cattle  at  the  time  of  shipment  must  be  looked 
At,  in  an  action  for  damages,  and  the  defendants  will  not  be  liable 
where  the  damage  resulted  from  the  condition  of  the  animals. 
Missouri  Pac.  Ry,  Co,  v.  Texas  &  P,  Ry,  Co,  ( Williams,  Inter- 
venor),  C.  Ct.,  E.  D.  Ind.,  April  12,  1890. 

The  duty  to  feed  and  water,  imposed  upon  a  carrier  by  Rev.  St. 
Texas,  Art.  284,  does  not  arise  where  there  is  a  special  contract  that 
plaintiff  shall  water  and  feed  the  cattle,  and  the  carrier  is  to  stop  at 
a  given  place  for  the  purpose,  provided  the  carrier  was  not  requested 
to  stop  before  reaching  such  place.     Id, 

And  under  Rev.  St.  U.  S.  §4386,  which  provides  that  no  railroad 
^hall  confine  live-stock  in  cars  for  more  than  twenty-eight  consec- 
utive hours  without  unloading  them,  for  rest  and  feeding,  for  at 
least  five  consecutive  hours,  where  there  is  such  a  special  contract 
and  no  specific  evidence  of  damage  from  failing  to  feed  and  water, 
the  carrier  will  not  be  liable.    Id, 

Charities. 

The  validity  of  a  charitable  gift  for  educating  two  persons  for 
the  ministry  is  not  affected  by  a  condition,  that  they  shall,  after 
entering,  pursue  a  certain  course,  which  is  not  optional  with  the 
minister,  but  subject  to  the  control  of  the  bishop,  such  condition 
being  subsequent.  Field  et  al,  v.  Drew  Theological  Seminary,  C.  Ct., 
D.  Del.,  February  10,   1890. 

A  bequest  to  a  corporation  not  in  existence  at  the  testator  *s 
death,  but  to  be  subsequently  created  by  legislative  enactment,  is 
valid.     Id, 

A  charitable  use  is  created  by  a  bequest  for  the  education  of  **  two 
young  men,  for  all  coming  time,**  for  the  Christian  ministry  ;  and 
is  valid.    Id, 

Constitutional  Law. 

Jurisdiction  is  not  conferred  upon  the  circuit  courts,  in  actions 
apfainst  a  State  which  involve  questions  arising  under  the  Consti- 
tution of  the  United  States,  by  Art.  3,  Sec.  2  of  the  Constitution  of 
the  United  States  or  by  the  act  of  Congress  of  March  3,  1875; 
Hans  V.  State  of  Louisiana,  S.  Ct.  U.  S.,  March  3,  ,1890. 
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Jurisdiction  cannot  be  conferred  upon  the  circuit  courts  of  the 
United  States,  in  actions  against  a  State  with  sudb  State's  consent 
in  questions  arising  under  the  Constitution  of  the  United  States. 
State  of  North  Carolina  et  at.  v.  Temple,  S.  Ct.  U.  S.,  March  3, 
1890. 

Shipping  merchandise  £ix>m  one  State  to  another  is  interstate  com- 
merce, and  any  statute,  the  requirements  whereof  a^  in  conflict 
with  those  of  the  interstate  commerce  act,  is  not  valid :  Bairdv.  St. 
Louis,  /.  M.  &  S,  Ry,  Co,,  C.  Ct.,  E.  D.  Ark.,  March  18,  1890. 

Contract. 

Any  act  of  ratification  after  knowledge  of  facts  which  would  be 
sufficient  to  rescind  a  contract  on  the  ground  of  fraud,  will  amount 
to  an  affirmance,  and  will  terminate  the  right  to  rescind.  Crooks 
V.  Nippolt,  S.  Ct.  Minn.,  Aug.  8, 1890. 

Custom  Duties. 

Gun  blocks  not  ** rough-hewn  or  sawed  only,"  but  planed  on 
two  sides,  are  subject  to  oxi  ad  valorem  duty  under  Act  of  Congress, 
March  3,  1883,  which  prescribes  the  rates  of  duty  on  wood,  and 
wooden  wares.  Unless  **  rough-hewn  or  sawed  only"  they  fall 
within  the  classification  of  **  manufactures  of  wood  not  specifically 
enumerated  or  provided  for.**  C/.  5,  v.  Windmulleret  al,,  C.  Ct.» 
S.  D.  N.  Y.,  April  29,  1890. 

Ejectment. 

An  action  in  ejectment  can  only  be  had  in  the  Federal  Courts 
upon  the  strict  legal  title  ;  therefore,  one  holding  a  State  certificate 
of  purchase,  whici  is  but  a  contract  for  the  sale  of  land,  to  be  fol- 
lowed by  a  patent  conveying  the  legal  title,  cannot  maintain  such 
an  action  in  those  courts,  whatever  effect  may  be  g^ven  in  the  State 
courts  to  the  State  Statute  making  such  certificates  prima  facie 
evidence  of  title.  Sweattv,  Burton,  C.  Ct.,  S.  D.  Cal.,  April  28, 
1890. 

Evidence. 

Knowledge  of  the  profits  of  a  business  and  of  thebooksofaccotmt 
is  admissible  in  an  action  by  a  manager  against  his  master  on  a 
contract  whereby  the  former  is  to  receive  half  the  profits  of  the 
business  for  his  services,  and  the  books  are  not  the  only  evidence 
of  profit.    Schurtz  v.  Kerkow,  S.  Ct.  Cal.,  Aug.  4,  1890. 

Fire  Insurance. 

Condition,  in  a  policy  making  it  void  in  case  inflammable  mate- 
rials are  kept  or  used  on  the  premises  but  excepting  certain  oils  used 
for  lamps  if  drawn  and  filled  during  the  day,  applies  where  the  oil 
is  drawn  at  dusk  near  a  lighted  lamp,  even  though  the  lamps  are 
not  then  filled.  GuntheretaL  v.  Liverpool  L,  &  G.  Ins.  Co,,  S. 
Ct.  U.  S.,  March  5,  1890. 
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Foreign  Judgments. 

A  foreign  judgment  is,  in  the  absence  of  fraud,  conclusive,  if 
Tendered  by  a  courtof  competent  jurisdiction  in  a  suit  between  the 
same  parties,  defendant  appearing  by  counsel,  although  rendered 
in  his  absence  and  without  his  knowledge,  where  he  does  not  deny 
counsel's  authority  to  appear,  McMuUen  et  al.  v.  Richie,  C.  Ct., 
N.  D.  Ohio,.  February  17,  1890. 

Fraudulent  Conveyance. 

Actual  or  constructive  notice  of  the  vendor's  financial  position 
must  be  brought  home  to  the  purchaser,  where  the  sale  is  at  a  fair 
price  for  a  new  consideration,  part  whereof  is  paid  down  and  the 
halance  in  the  future,  in  order  to  invalidate  the  sale  as  a  fraud  upon 
creditors.    Kellaretal.  v.  Taylot,  S.  Ct.  Ala.,  May  27,  1890. 

Mortgage  by  one  of  the  partners  of  a  firm  of  his  own  property  in 
order  to  carry  on  the  business  of  the  firm  is  not  a  fraudulent  con- 
veyance.   Rio  Grande  R,  Co.  v.  Vinet,  S.  Ct.  U.  S.,  Dec.  29,  1889. 

Guardian  and  Ward. 

Compound  interest  may  be  charged  where  a  guardian  collects  and 
uses  his  wards*  money,  and  does  not  attempt  to  account  for  it  until 
compelled  to  do  so.  In  te  Eschrich's  Estate,  S.  Ct.  Cal,,  July  30, 
1890. 

Injunction. 

An  injunction  to  restrain  the  enforcement  of  a  judgment  will  not 
be  granted  merely  upon  the  ground  that  the  attorney  has  been 
guilty  of  negligence  in  defending  the  suit ;  the  proper  remedy  is 
against  the  attorney  to  recover  damages.  Bat  hurst  et  ux.  v.  Arm- 
strong et  at.,  C.  Ct.,  S.  D.  Ohio,  March  29,  1890. 

Injunction  will  not  be  granted,  in  the  absence  of  negligence,  and 
of  wanton  or  unnecessary  disregard  of  the  rights  of  others,  where  the 
defendants  are  making  lawful  use  of  the  franchise  conferred  upon 
them  by  the  State,  in  a  manner  contemplated  by  the  statute.  Cum- 
berland  Telephone  and  Telegraph  Co.  v.  United  Electric  Ry,  Co.etaL^ 
C.  Ct.,  M.  D.  Tenn.,  May  19,  1890. 

Judgment. 

A  temporary  stay  of  execution,  may  be  granted  by  a  federal  cir- 
cuit court,  upon  its  own  judgments.  Eaton  v.  Cleveland,  St.  L.<2f 
K,  C.  Ry.  Co,  et  aL  ;  Shrop  v.  Same,  C.  Ct.,  E.-  D.  Mo.,  Februarj- 
21,  1890. 

Libel. 

Libel  per  se  is  not  sustained  by  a  statement  that  the  plaintiff  was 
not  prompted  to  obtain  subscriptions  for  the  World's  Fair  by  pa- 
triotism or  love  of  his  guild,  but  by  the  stimulus  of  a  compensation 
of  two  dollars  and  a  half  per  diem,  Goldberger  v.  Philadelphia 
Grocer  Ptib.  Co,,  C.  Ct.,  S.  D.  N.  Y.,  April  15,  1890. 
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Nuisance. 

A  nuisance  is  not  created  per  se  where  the  defendants  are  making 
a  lawful  use  of  the  franchise  conferred  upon  them  by  the  State,  in 
a  manner  contemplated  by  the  statute.  Cumberland  Telephone 
and  Telegraph  Co,  v.  UniUd Electric  Ry,  Co,  ei  al.,  C.  Ct.,  M.  D. 
Tenn.,  May  19,  1890. 

Partnership. 

A  dissolution  may  be  sued  for  at  once  in  equity  where  a  party  has 
been  induced  to  enter  into  a  partnership  through  deceit,  or  where 
the  business  cannot  be  conducted  at  a  profit.  Rosentein  et  al,  v. 
BumsetaL,  C.  Ct.,  S.  D.  Mass.,  Oct.  24,  1882. 

An  executor  of  a  deceased  partner  carrying  on  the  partnership 
business  with  the  testator's  assets  for  the  benefit  of  his  estate,  in 
compliance  with  the  terms  of  the  will  with  the  surviving  partner, 
is  not  personally  liable  for  the  debts  of  the  firm  contracted  during 
the  testator's  life,  and  the  surviving  partner  cannot  bind  him 
therefor.     Mattison  v.  Famham  et  aL,   S.  Ct.  Minn.,  July  17,  1890. 

Patents  and  Inventions. 

The  expiration  of  letters  patent  between  the  date  of  service  of  the 
bill  for  infringement  and  the  return  day  will  bar  relief  in  equity, 
where  no  special  facts  are  shown .  American  Cable  Ry.  Co,  v. 
Chicago  City  Ry,  Co,  et  at,,  C.  Ct.,  N.  D.  111.,  February  10,  1890. 

Principal  and  Surety. 

Contribution  will  be  refused  in  equity  to  an  administrator  of  the 
paying  surety  after  an  unaccounted  delay  of  nearly  eighteen  years, 
the  legal  action  being  barred  after  three  years.  Pickering  v.  Leib- 
erman,  D.  Ct.,  D.  Del.,  January  8,  1890. 

Insanity  of  a  surety  does  not  excuse  delay  on  the  part  of  his 
co-surety  who  has  paid  the  debt,  where  a  trustee  has  been  appointed 
who  has  sufficient  assets  to  pay  the  surety's  debts.     Id. 

Sureties  are  liable  on  their  bond,  for  the  misappropriation  of  money 
paid  to  the  clerk  of  a  district  court  as  clerk,  where  the  condition  is 
that  he  shall  "  properly  account  for  all  money  coming  into  his 
hands,"  even  though  the  order  is  not  based  upon  direct  statutory 
authority  but  upon  the  practice  of  the  court.  In  re  Finks.,  D.  Ct., 
W.  D.  Va.,  September  7,  1889. 

Railroad. 

Negligence  can  only  be  rebutted  in  an  action  for  damages  caused 
by  sparks  from  a  locomotive,  by  showing  not  only  that  proper  ap- 
pliances were  used  to  arrest  the  sparks,  but  also  that  the  same  were 
operated  in  a  careful  manner  by  a  skillful  engineer.  Missouri  Pac. 
Ry,  Co,  V.  Texas  &  P,  Ry,  Co.,  Bossetal,,  Intervenors,  C.  Ct.,  E. 
D.  La.,  April  I,  1890. 

Real  Estate. 

Recovery  on  a  quantum  meruit  will  not  be  allowed  for  services 
rendered  by  a  real  estate  agent  under  a  contract  to  make  him  the 
sole  agent  to  sell  lots  on  commission,  *•  which  shall  be  in  full  for 
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any  service  he  may  render  in  surve3ring  and  laying  out  the  land,"" 
even  where  the  agent  has  made  no  sales.  Gilbert  v.  Judson,  S.  Ct. 
Cal.,  July  30,  1890. 

Set-off. 

Counter-claim  for  loss  of  trade  occasioned  by  selling  inferior 
articles  will  not  be  sustained  in  an  action  for  the  price  of  goods 
sold,  where  the  quantity  and  quality  of  the  goods  sold  is  easily 
ascertainable  by  the  senses,  defendant  having  elected  to  dispose  of 
and  pay  for  them,  not  the  contract  price,  but  their  real  value* 
Stewart  etaL  v.  Townsend,  C.  Ct.,  D.  S.  C,  January  25,  1890. 

Shipping. 

Neglect  of  dufy  owed  by  the  owner  of  a  ship  to  the  seamen  is  not 
sustained  by  the  failure  of  a  freighting  vessel  to  provide  a  physician 
or  nurse  during  a  voyage.  McCormack  v.  The  Wensleydale,  D.  Ct.,. 
E.  D.  N.  Y.,  March  10,  1890. 

Trespass. 

Seizure  by  a  mortgagee  of  the  property  under  a  chattel  mortgage 
which  is  void  on  the  ground  of  usury  or  fraud,  without  the  mort- 
gagor's consent  is  a  trespass  for  which  action  lies,  and  exemplary 
damages  may  be  allowed  where  the  property  is  taken  and  carried 
away.    Kemmittv.  Adamson^  S.  Ct.  Minn.,  July  18,  1890. 

Usury. 

Action  lies  to  recover  back  the  difference  between  the  usurious 
interest  actually  paid,  and  the  amount  that  would  be  due  for  interest 
at  the  highest  legal  rate,  even  where  there  is  no  statute  giving  such 
right,  and  although  the  payment  be  voluntary.  Bexar  Building 
&  Loan  Ass'n,  v.  Robinson,  S.  Ct.  Texas,  June  17,  1890. 

A  note  given  for  seventeen  dollars  with  interest  at  ten  per  cent, 
per  annum,  only  fifteen  dollars  being  loaned,  the  two  being  added 
as  additional  interest,  is  void  as  usurious.  Kemmitt  v.  Adamson^ 
S.  Ct.  Minn.,  July  18,  1890. 

Vendor  and  Vendee. 

Improvements  made  by  a  party  upon  property  which  he  has  con- 
tracted  to  buy  from  husband  and  wife,  and  upon  which  he  has  en- 
tered without  consent,  the  contract  being  silent  as  to  possession, 
and  the  wife  subsequently  refusing  to  convey,  cannot  be  recovered 
as  damages  in  an  action  for  breach  of  contract.  Cartin  v.  Ham- 
mond,  S.  Ct.  Mon.,  July  22,  1890. 

Warranty. 

An  implied  warranty,  that  goods  are  of  a  certain  quality,  and 
known  to  the  trade  by  certain  names,  does  not  exist  where  the  con- 
tract states  **  These  goods  to  be  exactly  the  same  quality  as  we 
make  for  other  persons,*'  **and  as  per  sample  bbls.  delivered." 
**  Turpentine  copal  varnish  at  65  cts.  per  gallon  ;  turpentine  japan 
dryer  at  55  cts.  per  gallon,"  the  last  clause  being  merely  a  regula- 
tion of  the  price.  DeWitt  et  al,  v.  Berry  et  al,  S.  Ct.  U.  S.,  March 
17,  1890.  Ernest  Watts. 
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THE  MICROSCOPE  AND  THE  CAMERA 
IN  THE  DETECTION  OF  FORGERY. 


EXEMPLIFIED  BY  PHOTOGRAPHS  OF  SIGNATURES  IN 
THE  JEROME  WILL  CASE. 


The  subject  of  this  paper  is  one  of  great  practical  impor- 
tance in  the  administration  of  justice ;  and  while  not  imder- 
taking  to  treat  the  subject  exhaustively,  we  shall  endeavor  to 
give  some  points  which  may  be  of  value  in  subsequent 
cases. 

The  modes  of  committing  forgery  are  various:  (i)  By 
alteration  of  the  document  in  question,  which  may  consist 
(a)  of  an  erasure  or  erasures ;  (b)  of  additions  to  the  instru- 
ment ;  (c)  of  both  erasures  and  additions.  (2)  By  the  for- 
gery of  the  entire  writing,  or  of  the  signature.  This  may 
be  accomplished  in  several  methods  : — (a)  by  tracing  a  fraud- 
ulent signature  over  a  genuine  signature  by  means  of  the 
pen  or  pencil ;  and  (b)  by  copying  or  imitating  the  genuine 
signature  otherwise  than  by  tracing. 

The  methods  of  detecting  frauds  thus  committed  are  var- 
ious, according  to  the  nature  of  the  fraud : 

First:  Composite  Photography  has  been  proposed  as  a 
means  of   determining  the   authorship  of  disputed  docu- 
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ments.  While  this  method  seems  to  be  founded  on  correct 
scientific  principles,  yet  in  our  opinion  the  cases  in  which  it 
may  be  applied  in  practice  will  be  very  few,  if  any.  In 
order  to  apply  this  method  for  the  identification  of  a  writing, 
whose  authenticity  is  questioned,  very  much  more  material 
is  required  than  is  usually  available  in  any  case  presented  in 
court  As  a  rule,  questions  of  authenticity  arise  principally 
with  reference  to  disputed  signatures;  and  under  the  rules  of 
evidence  applicable  in  England  and  in  most  of  the  States,  it 
is  very  difficult,  if  not  impossible,  to  procure  other  similar 
signatures,  as  a  means  of  identification ;  and  without  a  very 
considerable  number  of  similar  signatures,  this  method  can 
not  be  adopted.  Moreover,  the  difficulties  of  technique  are 
such  as  to  render  it  impracticable  in  the  hands  of  an  ordi- 
nary observer. 

Second :  Another  means  of  identifying  the  authorship  of 
a  document  is  that  proposed  by  Prof.  T.  C.  Mendenhall,  and 
published,  I  believe,  in  Science  some  years  since.  This 
method  consists  in  what  may  be  styled  "Curves  of  Literary 
Style,"  the  co-ordinates  of  which,  if  I  remember  correctly, 
consist  of  the  number  of  words  and  the  number  of  syllables 
which  they  respectively  contain.  This  method,  although 
very  interesting  and  probably  of  considerable  scientific  value 
in  cases  to  which  it  is  applicable,  is  not,  in  the  opinion  of 
the  writer,  of  any  practical  value  in  the  ordinary  adminis- 
tration of  justice  as  cases  are  presented  for  adjudication  in 
court ;  for  the  reason  that  it  requires  vastly  more  material 
than  is  ever  accessible  in  ordinary  practice. 

Third:  The  ordinary  method  of  identifying  writing  in 
use  in  courts  of  justice  is  that  styled  "  Comparison  of 
Hands."  In  this  connection  a  brief  review  of  the  rules  of 
law  applicable  to  this  case  may  not  be  inappropriate.  By 
the  English  common  law,  a  witness  is  competent  to  testify 
respecting  the  genuineness  of  a  disputed  writing — (i)  if  he 
has  seen  the  party  alleged  to  have  made  the  writing  in  ques- 
tion, write  ;  and  it  is  sufficient  for  this  purpose  that  the  wit- 
ness has  seen  him  write  but  once,  and  then  only  his  name. 
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(2)  The  second  mode  of  acquiring  knowledge  of  the  hand- 
writing of  another,  is  by  the  receipt  from  such  person  of 
written  communications  purporting  to  be  in  his  hand-writ- 
ing, either  in  the  usual  course  of  business  or  in  reply  to  let- 
ters written  by  the  witness,  provided  such  communications 
have  been  acted  upon  as  genuine  by  the  parties,  or  adopted 
as  such  in  the  regular  course  of  business.  (3)  Another 
method  is  by  means  of  the  comparison  of  the  specimen  in 
question  with  fairly  selected,  undisputed  specimens  of  the 
alleged  hand-writing.  With  respect  to  this  third  method, 
there  is  considerable  conflict  of  authority.  By  the  English 
common  law  such  comparison  was  permitted  in  two  cases 
— (a)  where  the  writings  in  question  are  of  such  antiquity 
that  living  witnesses  can  not  be  had,  and  yet  are  not  so  old 
as  to  prove  themselves.  Here  the  course  is,  to  produce 
other  documents,  either  admitted  to  be  genuine  or  proved  to 
.  have  been  respected,  treated  and  acted  upon  as  such  by  the 
parties,  and  to  call  experts  to  compare  them  and  to  testify 
their  opinion  concerning  the  genuineness  of  the  instrument 
in  question,  (b)  Where  other  writings  admitted  to  be  gen- 
uine are  already  in  the  case. 

Considerable  diversity  of  practice  at  present  prevails  in 
England  and  in  the  various  States  of  the  Union ;  this  diversity 
has  been  brought  about  partly  by  statutory  enactment,  and 
partly  by  decisions  of  the  courts.  Without  undertaking  to 
go  into  the  details  of  the  subject,  we  may  state  that  in  the 
State  of  Illinois  the  English  rule  is  applied  with  some  strict- 
ness, and  excluding  the  case  of  ancient  documents,  the  only 
case,  as  we  understand  it,  in  which  a  comparison  of  hands  by 
experts  is  permitted,  is  where  other  writings  admitted  or 
proved  to  be  genuine,  are  properly  in  evidence  and  perti- 
nent to  the  case:  Brobston  v.  Cahill {i?>T2\  64  Ills.  356,  in 
which  the  rule  laid  down  in  Ju??zpert2  v.  The  People  (1859), 
21  Id.  408,  is  explained  and  qualified.  See  also  in  general, 
I  Greenleaf  on  Evidence,  Sec.  577  ^/  seq.;  Chamberlayne's 
Best  on  Evidence,  Sec.  232  and  Note;  Roger's  on  Expert 
Testimony,  Sec  139,  140  ei  seq. 
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With  reference  to  this  third  method,  by  comparison  of 
hands,  two  cases  arise — First,  Where  the  material  upon 
which  the  judgment  is  based  consists  of  the  disputed  and 
genuine  signatures,  and,  Second,  Where  the  material  at  hand 
consists  of  a  letter  or  letters,  or  other  documents  more  vol- 
uminous. In  the  former  case,  the  judgment  arrived  at  does 
not,  of  course,  possess  the  same  weight  as  where  more  ma- 
terial is  at  hand  upon  which  to  form  a  judgment ;  neverthe- 
less, cases  do  arise  in  which  the  expert  is  warranted,  upon  a 
comparison  of  the  signatures,  in  expressing  a  very  clear  opin- 
ion that  the  signatures  were  or  were  not  made  by  the  same 
person. 

As  to  the  method  of  arriving  at  an  opinion  upon  the  com- 
parison of  one  or  more  other  signatures,  the  cases  are  so  di- 
verse that  no  general  rules  can  be  laid  down.  Each  case 
must  be  decided  upon  its  own  particular  facts. 

In  the  second  case,  not  unfrequently  a  conclusion  can  be 
arrived  at  having  a  high  degree  of  probability  amounting  al- 
most to  a  moral  certainty.  In  arriving  at  a  conclusion,  many 
things  are  to  be  considered — not  only  is  the  form  of  the  let- 
ters important,  but  their  manner  of  combination  to  form 
words  is  even  more  important  The  use  of  capitals,  punctua- 
tion, mode  of  dividing  into  paragraphs,  of  making  erasiures 
and  interlineations,  idiomatic  expressions,  orthography,  me- 
chanical construction,  style  of  combination,  and  other  evi- 
dences of  habit,  are  important  elements  upon  which  to  form 
a  judgment  An  interesting  case  of  this  kind  occurred  in  the 
Greenwich  County  Court;  the  party  denied  most  positively 
that  a  certain  receipt  was  in  his  hand-writing.  It  read: 
"Received  the  Hole  of  the  above."  Upon  being  asked  to 
write  a  sentence  containing  the  word  *  whole' ;  he  took  pains 
to  disguise  his  hand ;  but  used  the  above  phonetic  style  of 
spelling,  even  writing  the  capital  *'  H" ;  and  then  he  ran  away 
to  escape  prosecution  for  perjury:  Roger's  Expert  Testi- 
mony, Sec.  146;  Taylor  on  Evidence,  Sec.  1669.  Note;  I 
Greenleaf  on  Evidence,  Sec  581.  Note. 

Some  years  since,  two  anonymous  letters,  together  with  a 
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number  of  letters  written  by  several  diflferent  persons,  and  the 
minutes  of  a  scientific  meeting  written  by  a  party  not  sus- 
pected of  being  the  author  of,  the  anonymous  letters,  were 
submitted  to  the  writer  for  his  opinion.  A  careful  study  of 
the  documents  led  the  writer  to  the  conclusion  that  the  an- 
onymous letters  were  written  by  the  writer  of  the  minutes 
above  referred  to ;  this  conclusion  was  so  much  at  variance 
with  the  opinion  of  the  party  who  submitted  the  documents 
for  examination  that  he  was  disposed  to  reject  it  The  writer, 
however,  persisted  in  his  opinion,  and  upon  confronting  the 
supposed  author  of  the  anonymous  letters  with  the  opinion, 
and  accusing  him  of  the  authorship  of  saidanonymouslettets, 
he  broke  down  and  acknowledged  himself  to  be  their  author. 
In  this  case,  while  the  form  of  the  letters  in  the  several  docu- 
ments was  not  by  any  means  identical,  yet  the  manner  of 
combining  the  several  letters  to  form  the  more  common 
particles,  such  as  "the",  *  and",  "of,  "to",  "for",  etc.,  was , 
identical  in  every  instance,  thus  demonstrating  to  the  mind 
of  the  writer  the  identity  of  their  authorship. 

Perfect  identity  of  two  signatures  is  very  strong,  if  not  con- 
clusive, evidence  of  fraud.  No  two  autograph  signatures  by 
the  same  hand  will  be  exactly  alike.  In  the  famous  Rowland 
Will  case  {infra  page  562),  Professor  Pierce,  at  that  time 
professor  of  Mathematics  in  Harvard  University,  testified  that 
the  odds  were  2,866,000,000,000,000,000,000,  to  i,  that  an 
individual  could  not  with  a  pen  write  his  name  three  times 
so  exactly  as  were  the  three  alleged  signatures  of  Sylvia  Ann 
Rowland,  the  alleged  testatrix  of  the  will  and  two  codicils. 
If,  therefore,  upon  superposition  against  the  light,  two  signa- 
tures exactly  coincide,  it  is  morally  certain  that  one  of  them 
is  a  forgery. 

(4)  Another  means  of  detecting  forgery  is  by  the  inter- 
nal evidences  of  fraud,  afforded  by  the  writing  itself,  with  or 
without  the  aid  of  comparison  with  other  and  genuine  writ- 
ing. 

These  internal  evidences  may  consist  of  alterations,  such  as 
erasures,  additions,  etc.,  above  described,  or  of  tracings  of 
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the  genuine  signature  by  means  of  a  pen  or  pencil,  which 
tracings  are  afterwards  inked  over  with  a  pen  ;  or  they  may 
be  found  in  a  copy  of  a  genuine  signature  otherwise  than  by 
tracing  in  the  several  manners  above  described.  The  copy 
or  imitation  of  the  genuine  signature  may  be  either  free- 
hand or  composite,  by  which  latter  is  meant  that  the  signa- 
ture is  made  discontinuously  or  by  piece-meal.  The  detec- 
tion of  frauds  attempted  in  the  manner  first  above  described 
is  comparatively  easy.  A  very  low  power  of  the  micro- 
scope will  readily  reveal  the  erasures,  and  not  unfrequently, 
the  word  erased  may  be  made  out.  When  the  signature  has 
been  traced  over  a  genuine  signature,  usually  the  forger  will 
be  found  to  have  failed  to  entirely  cover  the  original  tracings, 
the  character  of  which,  by  the  aid  of  a  low  power  can  usu- 
ally be  satisfcictorily  made  out  In  this  case,  also,  the  signa- 
ture will  usually  be  found  to  be  discontinuous,  and  the 
places  where  the  pen  has  been  put  upon  and  removed  from 
the  paper  in  endeavoring  to  cover  up  the  original  tracings 
can  be  readily  made  out,  and  when  thus  made  out  this  feet  is 
strong,  if  not  conclusive,  evidence  of  fraud.  When  the  sig- 
nature has  not  been  traced,  but  is  composite  or  made  by 
piece-meal  in  the  manner  above  described,  this  can  almost 
always  be  satisfactorily  made  out  by  the  use  of  a  low 
power,  and  when  this  composite  character  is  so  made  out  it 
is  likewise  strong,  if  not  conclusive,  evidence  of  fraud.  Not 
unfrequently,  by  the  aid  of  the  microscope  it  can  be  deter- 
mined that  alterations  of  the  instrument  were  made  with  a 
different  pen  and  with  different  ink ;  and,  not  unfrequently, 
the  order  in  point  of  time  in  which  they  were  made,  can  like- 
wise be  determined.  In  questions  of  this  sort,  and  in  general  in 
cases  of  disputed  signatures,  photography  is  of  very  great  ser- 
vice. In  the  comparison  of  disputed  signatures,  the  writing 
in  question  should,  if  possible,  be  compared  with  the  original 
and  not  with  a  photographic  copy,  such  copy  being  considered 
by  most  courts  as  secondary  evidence  ;  nevertheless,  photo- 
graphic enlargements  of  genuine  and  disputed  signatures, 
the  correctness  of  which  is  established  by  testimony,  are  very 
useftd  as  a  means  of  illustrating  the  evidence  of  the  expert. 
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Not  unfrequently  also,  by  the  aid  of  photography,  diflferences 
in  ink  may  be  made  out  which  are  insensible  to  ordinary  ob- 
servation. 

Many  of  the  points  above  discussed  were  well  exemplified 
in  the  Jerome  will  case  recently  decided  by  the  Probate 
Court  of  Cook  County.  In  this  case  a  most  audacious  at- 
tempt was  made  to  impose  upon  the  Court  a  forged  for  a 
genuine  will.  The  case  turned  upon  the  authenticity  of  tlie 
signature  to  the  will,  there  being  no  dispute  as  to  the  hand- 
writing in  the  body  of  the  will.  The  signature  in  question 
(a  bromide  enlargement  of  which  is  herewith  presented  for 
consideration)  was  what  I  have  above  styled  as  a  composite 
signature. 

At  what  I  may  style  the  cardinal  points  of  the  signature 
there  appeared  upon  the  paper,  in  immediate  juxtaposition 
to  the  signature,  numerous  indentations,  which  appeared  to 
have  been  made  with  an  instrument  with  a  somewhat  round- 
ed point ;  these  indentations  with  two  or  three  exceptions, 
did  not  come  in  contact  with  the  writing  ;  the  writer  was 
clearly  of  the  opinion  and  so  testified,  that  in  his  opinion, 
firom  their  position,  they  were  made  as  caliper  marks  or 
guides  to  the  signature  subsequently  written.  In  one  in- 
stance, namely,  at  the  top  of  the  initial  "  L,"  the  mark  took 
the  form  of  a  line  extending  across  the  loop  of  the  letter 
"L,"  and  the  writer  was  able  by  microscopic  examination, 
to  testify  to  the  opinion  that  it  was  made  before  the  signa- 
ture was  written.  As  also  was  the  case  with  respect  to  one 
or  two  other  of  these  indentations.  The  signature  was  like- 
wise a  composite  one  firom  the  feet  that  the  pen  of  the  writer 
appeared  to  have  been  removed  firom  the  paper  at  unusual 
places,  forming  breaks  in  the  continuity  of  letters  which  are 
usually  made  by  a  continuous  motion  of  the  pen.  This  is  well 
exemplified  by  the  photographs.  An  examination  under  a 
low  power  likewise  revealed  the  feet,  that  in  a  nimiber  of 
instances,  the  signature  had  been  patched,  or  the  lines  re- 
traced in  certain  portions  where  such  patching  or  re-tracing 
would  not  ordinarily  occur  if  the  signature  were  a  natiural  or 
genuine  signature. 
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From  the  combination  of  these 
three  difierent  classes  of  facts,  the 
writer  was  able  to  testify  to  the 
opinion  that  the  signature  was  a 
forgery.     At  this  time,  there  was 
not  in  the  case  any  genuine  signa- 
ture with  which  the  signature  in 
question  could  be  compared,  and 
under  the  laws  of  the  State  of  Illi- 
nois, as  I  have  already  stated,  no 
signature  could  be  used  for  such 
J.        purposes  unless  properly  in  evi- 
dence in  the  case.     This  want,  the 
p       proponent's  counsel  supplied   by 
;        his  manner  of  cross-examination 
^       of  one  or  more  witnesses  put  upon 
j        the  stand  by  the  party  opposed  to 
the  probate  of  the  will.     Enlarged 
copies  of  two  of  the  signatures 
i        thus  received  in  evidence  are  here- 
with presented.     The  differences 
between  the  forged  and  the  gen-- 
nine  signatures  will  be  apparent 
from  the  examination  of  these  en- 
largements. 

The  Court  was  of  the  opinion 
that  the  signature  was  not  a  gen- 
uine signature,  and  probate  of  the 
will  was  refused. 

Marshall  D.  E\\^ll. 

Chicago,  111. 

[The  above  was  read  before  7^ 
American  Society  of  Microscopists  at  their  meeting  in  Detroit, 
August  12,  1890,  and  in  connection  with  appended  state- 
ment of  the  Rowland  Will  Case,  will  assist  in  establishing 
the  limit  upon  this  use  of  expert  evidence. — Ed. 

Vol.  XXXVIIL— 36. 
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TUB  HOWL  AND  WILL  CASE, 

By  the  courtesy  of  the  publishers  of  The  American  Law  Review^  the 
following  extract  from  the  pages  of  that  magazine  (vol.  4,  pages  629-54) 
is  appended  for  the  elucidation  of  Prof.  Ewell's  reference,  supra^  page 
556:- 

The  will  of  Miss  Rowland  was  duly  proved  in  the  Court  of  Probate  for 
Bristol  County.  An  appeal  was  then  taken  by  Miss  Robinson »  on  the 
ground  that  the  testatrix  was  incompetent  to  make  a  will  by  reason  of 
mental  and  bodily  weakness  and  infirmity;  and  that  being  in  feeble 
health  and  of  weak  mind  she  was  unduly,  improperly,  and  illegally 
influenced  by  those  about  her.  But  the  appeal  was  shortly  after  with- 
drawn, and  the  decree  of  the  Probate  Court  affirmed  by  the  Supreme 
Judicial  Court,  at  the  November  term,  1865.  On  the  second  day  of 
December,  1865,  Miss  Robinson  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  she  being  then,  as  she  alleged,  a 
citizen  of  New  York,  a  bill  of  complaint  against  the  executors  and  trus- 
tees, which  initiated  this  litigation. 

This  bill,  in  addition  to  the  facts  to  which  attention  has  already 
been  called,  makes  in  brief  the  following  allegations :  that  the  com- 
plainant had  been  educated  by  her  aunt,  who  had  long  stood  to 
her  in  place  of  her  mother,  and  that  her  aunt,  being  at  variance 
with  her  father,  and  being  anxious  that  no  property  from  the  How- 
land  stock  should  come  to  -him,  had  requested  her  to  make  a  will 
excluding  her  fether  from  inheriting  her  property,  and  had  agreed  to  do 
likewise  ;  that  thereupon  she  and  her  aunt  had  made  mutual  wills  exclud- 
ing her  father  from  such  inheritance,  and  had  exchanged  them  ;  and  that 
it  was  agreed  between  them  that  neither  should  make  any  other  will 
without  notifying  the  other,  and  returning  the  other's  will ;  that  this  had 
never  been  done,  and  that  tlic  complainant  had  no  knowledge  that  her 
aunt  had  ever  made  another  will  until  after  her  death.  The  bill  alleges, 
in  ordinary  form,  the  execution  of  the  will ;  and  then  it  is  alleged  that 
**  before  signing  the  said  will,  the  said  Sylvia  Ann  signed  the  paper  writ- 
ing called  therein  the  second  page  of  this  will,  which  last  mentioned 
paper  was  attached  to  the  said  will  by  the  said  Sylvia  Ann  before  the  said 
will  of  the  said  Sylvia  Ann  was  signed  by  the  said  Sylvia  Ann  ;  '*  that 
this  paper  was  delivered  to  the  complainant  with  the  will ;  that  in 
reference  to  the  statement  contained  in  the  paper,  "  excepting  about  one 
hundred  thousand  dollars  in  presents  to  my  friends  and  relations,"  the 
complainant  when  she  received  the  will,  promised  to  distribute  this 
amotmt  among  such  persons  as  her  aunt  should  designate,  and  that  her 
atmt  did  designate  certain  persons  to  whom  this  sum  should  be  paid.  The 
prayer  of  the  bill  was  for  the  specific  performance  of  this  agreement, 
and  that  the  executors  should  be  decreed  to  hold  her  aunt's  property  (all 
of  which  was,  by  the  will,  said  to  have  been  made  in  accordance  with 
this  agreement,  left  to  Hetty,  absolutely),  in  trust  tor  her,  and  should  be 
ordered  to  convey  it  to  her.  To  the  bill  was  annexed  a  copy  of  the  will 
then  made  by  the  complainant,  bearing  date  September  9,  i860,  which, 
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after  bequeathing  her  property  to  her  children,  should  she  have  any, 
gives  tlie  whole  of  it  in  case  of  her  decease  without  issue,  to  the  Home 
for  Children  in  New  Bedford. 

Of  the  aunt's  will,  the  following  is  a  copy.  How  much  of  the  date 
was  written  at  the  execution  was  disputed.  The  italics  are  hereafter 
explained. 

First  Page. 

Be  it  remembered  that  I,  Sylvia  Ann  Howland,  of  New  Bedford,  in  the 
county  of  Bristol  and  Commonwealth  of  Massachusetts,  of  lawful  age, 
and  of  sound  and  disposing  mind  and  memory,  do  make,  publish,  and 
declare  this  my  last  will  and  testament  in  manner  following  to  wit : — 

First.  I  give  and  bequeath  unto  my  niece,  Hetty  Howland  Robinson, 
all  my  Real  and  Personal  estate,  goods,  and  chattels,  of  every  description , 
including  the  Round  Hill  Farm,  and  every  thing  thereon  ;  house  on  the 
cor  of  Water  and  School  and  First,  and  every  thing  on  and  beloning 
land  and  buildings  to  her  the  said  Hetty  H.  Robinson,  and  her  children 
and  assigns  for  ever. 

Second.  If  the  said  Hetty  H.  Robinson  dies  without  children  or 
grand-children  before  me,  I  wish  it  to  go  to  the  Charity  Schools  and 
institutions  named  in  will  of  1856, — 3  month,  4th  day, — with  these  trus- 
tees, Thomas  Mandell,  Cornelius  Howland,  Henry  Taber. 

Third  Page, 

Third,  I  appoint  Thomas  Mandell  of  New  Bedford,  Executor  of  this  my 
last  will  and  testament  also  Executor  of  the  2d  page  of  this  will. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal  this  eleventh  day 
oi  fanuary^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
s\xXytwo,  Sylvia  Ann  Howland,  {SZAJL,,) 

Signed,  sealed,  published,  and  declared  by  the  said  Sylvia  Ann  How- 
land, as  and  for  her  last  will  and  testament,  in  presence  of  us,  who,  at  her 
request,  and  in  her  presence,  here  hereto  set  our  names  as  witnesses. 

Peleg  Howland,  (seal.) 
Kezia  R.  Price,  (seal.) 
Electa  Montague,  (seal  ) 
And  to  this  is  annexed  the  singular  paper  following,  known  throughout 

the  case  as  the 

Second  Page, 

Beit  remembered  that  I,  Sylvia  Ann  Howland,  of  New  Bedford,  in 
County  of  Bristol,  do  hereby  make,  publish,  and  declare  this  the  second 
page  of  this  will  and  testament  made  on  the  eleventh  of  January  in  manner 
following :  to  wit,  hereby  revoking  all  wills  made  by  me  before  or  after 
this  one — I  give  this  will  to  my  niece  to  shew  if  there  appears  a  will  made 
without  notifying  her,  and  without  returning  her  will  to  her  through 
Thomas  Mandell,  as  I  have  promised  to  do,  I  implore  the  Judge  to  decide 
in  &vor  of  this  will,  as  nothing  would  induce  me  to  make  a  will  unfavor- 
able to  my  niece ;  but  being  ill  and  afraid  if  any  of  my  caretakers  insisted 
on  my  making  a  will  to  refuse,  as  they  might  leave  or  be  angry,  and  know- 
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ing  my  niece  had  this  will  to  show — my  niece  fearing  also  after  she  went 
away— I  hearing  but  one  side,  might  feel  hurt  at  what  they  might  say  of 
her,  as  they  tried  to  make  trouble  by  not  telling  the  truth  to  me,  when  she 
was  here  even  herself.  I  give  this  will  to  my  niece  to  shew,  if  absolutely 
necessary  to  have  it,  to  appear  against  another  will  found  after  my  death. 
I  wish  her  to  show  this  will,  made  when  I  am  in  good  health,  for  me ;  and 
my  old  torn  will,  made  on  the  fourth  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  to  show  also  as  proof  that  it  has  been 
my  lifetime  wish  for  her  to  have  my  property.  I  therefore  give  my  prop- 
erty to  my  niece  as  freely  as  my  father  gave  it  to  me.  I  have  promised 
him  once,  and  my  sister  a  number  of  times,  to  give  it  to  her,  all  excepting 
about  one  hundred  thousand  dollars  in  presents  to  my  fHendsand  relations. 
In  witness  whereof  I  have  set  thereto  my  hand  and  seal  this  eleventh  of 
January,  in  the  year  of  our  I^ord  one  thousand  eight  hundred  and  sixty- 
two. 

Syi,vl\.  Ann  Howi^and.  (Sbai,.) 

The  answer  of  the  executors  is  quite  long,  and  alleges  a  great  many 
matters  in  defence.  It  denies  that  the  complainant  was  educated  by  her 
aunt.  It  admits  Hetty's  ill-feelings  towards  her  father;  but  denies  that 
any  such  existed  between  her  father  and  her  aunt.  It  alleges  their  ignor- 
ance of  the  secret  arrangement  as  to  the  mutual  wills,  and  states  that  if 
any  such  existed,  it  had  its  origin  in  Hetty's  ill-feelings  toward  her  father. 
It  alleges  that  Mr.  Mandell  had  care  of  Miss  Howland's  property  for 
thirty  years ;  that  she  never  manifested  any  desire  that  Hetty  should  have 
the  whole ;  but  that  during  this  time  she  made  several  wills  inconsistent 
with  such  desire ;  that  if  Miss  Howland  signed  the  second  page,  she  did 
so  without  such  knowledge  or  understanding  of  its  contents  as  would  in 
law  or  equity  bind  her  ;  that  its  contents  are  at  variance  with  Miss  How- 
land's  well-known  wishes  and  sentiments.  It  denies,  on  information  and 
belief,  the  attachment  of  the  *•  second  page"  to  the  will,  and  the  cir- 
cumstances of  its  delivery  to  Hetty  alleged  in  the  bill ;  and  it  avers  that 
Hetty  knew  of  the  will  admitted  to  probate. 

The  answer  also  alleges  that  the  will  and  **  second  page  "  are  in  the 
handwriting  of  Hetty,  and  that  if  her  aunt  signed  the  latter,  she  was  forced 
to  do  so  by  her  niece's  continued  importunity  and  undue  influence ; 
that  Hetty  took  back  into  her  possession  her  own  will,  and  has  since  made 
other  inconsistent  wills. 

The  answer  then  sets  up  as  defences,  in  matter  of  law,  that  upon  Mr. 
Robinson's  death,  the  consideration  of  the  alleged  compact  fiailed;  that, 
in  any  event,  it  was  void  as  against  good  morals  and  public  policy ;  that 
considering  the  large  property  possessed  by  the  aunt,  and  the  compara- 
tively insignificant  sum  held  by  the  niece,  it  was  unequal  and  uncon- 
scionable ;  that  by  Mr.  Robinson's  death,  the  agreement  became  inopera- 
tive because  no  money  could  be  left  him  ;  that  its  terms  are  too  vague  to 
be  enforced ;  that  her  father  is  not  legally  excluded  by  Hetty's  will,  but 
might  possibly  inherit ;  that  Hetty's  will  was  revocable  by  marriage  ;  that 
Mr.  Robinson's  death  absolved  Miss  Howland  from  notifying  Hetty  of  her 
change  of  intention ;  that  the  will  of  Miss  Howland  was  not  in  conformity 
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with  the  agreement ;  that  the  probate  of  the  will  was  conclusive  upon  the 
questions  raised  by  the  bill ;  that  the  alleged  agreement  was  not  in  writ- 
ing, and  void  by  the  Statute  of  Frauds ;  and,  generally,  that  such  an 
agreement  was  void,  and  could  not  be  enforced  in  etjuity. 

The  will  of  Miss  Rowland  and  **  the  second  page  '*  were  admitedly,  as 
alleged  in  the  answer,  in  the  handwriting  of  the  niece ;  the  signature, 
**  Sylvia  Ann  Rowland,*'  being  all  that  was  claimed  to  be  in  the  aunt's 
handwriting.  The  main  issue  of  fiact  raised  was  whether  the  signature  to 
the  second  page  was  written  by  Miss  Rowland,  or  whether  it  was  a  for- 
gery. If  it  was  a  forgery,  of  course  it  followed  that  the  complainant's 
case,  which  rested  mainly  on  her  own  evidence,  was  but  a  tissue  of  fraud. 
The  object  of  the  defence  of  the  executors  upon  matters  of  feet  was  to 
cast  such  taint  upon  the  agreement  that  sufficient  credence  could  not  be 
given  to  the  story  to  justify  a  court  of  equity  in  decreeing  specific  per- 
formance, or  if  belief  could  be  attained  in  the  existence  of  the  agree- 
ment and  the  genuineness  of  the  **  second  page  **  to  show  the  agreement 
so  un&ir,  indefinite,  and  inequitable,  and  so  contrary  to  the  public  policy, 
that  a  court  of  equity  would  decline  to  order  its  specific  execution. 

Desiring,  therefore,  to  set  down  the  fects,  as  they  are  found  recorded  in 
the  printed  testimony  of  the  cause,  and  not  our  own  conclusions,  we  pro- 
ceed to  notice  the  evidence  of  the  complainant.  This  at  once  divides  it- 
self into  two  distinct  parts :  ^f  j/,  the  evidence  tending  to  prove  the  fects 
of  the  agreement  for  the  mutual  wills,  the  execution  of  Miss  Rowland's 
will  with  **  the  second  page,"  the  delivery  of  these  to  the  complainant, 
the  execution  of  the  complainant's  will,  its  delivery  to  Miss  Rowland 
and  its  subsequent  discovery  among  the  effects  of  Miss  Rowland  after 
her  death ;  second,  the  evidence  brought  to  contradict  the  testimony  of 
the  respondents  of  the  forgery  of  the  signature  to  **  the  second  page." 
Th^  first  class  consists  of  testimony  of  fects,  the  second  of  testimony  of 
opinion. 

Considering,  then,  \^\&  first  class,  it  is  found  to  rest  mainly  upon  the 
complainant's  testimony.  The  other  witnesses  to  fects  do  little  more  than 
corroborate  her  in  certain  particulars.  To  the  actual  agreement  itself  there 
is  but  the  single  testimony  of  the  complainant,  corroborated  by  no  living 
witness,  but  solely  by  **the  second  page"  in  her  own  handwriting,  the 
authenticity  of  which  rested  solely  upon  the  genuineness  of  the  signature 
of  the  aunt. 

Hetty  Robinson  draws  this  picture  of  her  aunt :  an  old  woman,  from 
her  birth  an  invalid ;  weak  in  body,  but  sound  in  mind  ;  timid,  anxious, 
surrounded  by  house-keepers  and  nurses  who  constantly  looked  for  her 
death,  and  longed  for  their  own  expected  legacies  ;  sharp  old  New  Eng- 
land females,  called  by  the  expressive  term,  **  care-takers ;"  depending 
solely  upon  Hetty,  loving  her,  fearing  '*  the  care-takers,"  saying,  *'  they 
would  not  g^t  the  advantage  of  her  as  long  as  she  had  any  strength  left;" 
**  that  she  wbuld  pacify  them  by  telling  them  that  she  would  give  them 
(not  leave  tliem)  money,  which  would  make  it  for  their  advantage  to  keep 
her  alive;"  trusting  wholly  in  her  only  niece;  so  nervous  as  for  many 
years  before  her  death  to  be  unable  to  write  anything  but  her  name  ;  sub- 
ject to  such  **  distressed  spells,"  that  she  could  hardly  write  a  letter,  and 
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therefore  making  this  niece  not  only  her  confidant,  but  her  amanuensis  ; 
of  herself  as  substantially  the  adopted  child  of  her  old  aunt,  under  her 
care  as  a  child,  as  a  woman  never  doing  anything  of  importance  without 
her  aunt's  knowledge  ;  living  with  her  many  years  in  the  closest  of  inti- 
macy, protecting  her  from  thfi  "  care-takers,'*  the  prop  and  support  of  her 
old  age.  She  tells  of  the  indignation  felt  by  Miss  Rowland  at  Mr.  Robin- 
son's taking  the  property  of  his  wife  according  to  Judge  Thomas's  opin- 
ion. **  She  was  so  much  grieved  about  it,"  she  says,  **  crying,  to  think 
that  my  father  had  enough  already  of  the  Rowland  estate." 

Then  she  goes  on  to  tell  of  the  compact.  *'  She  asked  me  if  I  would 
make  a  will  satisfactory  to  her,  she  would  make  a  will  in  my  favor,  so  that 
my  father  could  get  no  more  of  the  Rowland  estate,  and  we  would  make 
a  solemn  contract  that  neither  will  should  be  revoked  without  returning 
the  other's  will  to  the  other  through  Thomas  Mandell.  She  was  to  keep 
mine  and  I  hers:  mine  to  stand  just  as  it  was  until  hers  and  my  father's 
death.  Rer  will  I  had  was  to  be  until  her  death."  To  this  proposal  the 
niece,  as  she  says,  agreed.  Through  the  mediation  of  Mr.  Tucker,  Mr. 
Prescott,  of  New  Bedford,  drafted  a  will  for  Miss  Robinson ;  but  as  this 
contained  a  legacy  to  Mr.  Robinson,  his  sister-in-law  objected  to  it ;  and 
the  two  women,  being  then  at  Round  Rills,  sitting  down  and  using  a 
slate,  and  referring  to  the  Prescott  draft  for  forms,  taking  a  number  of 
days  for  the  work,  the  aunt  dictating,  the  niece  writing,  finally  accom- 
plished the  will  of  Miss  Robinson,  leaving  all  her  property  to  her  issue, 
or,  failing  issue,  to  the  Rome  for  Children.  This  was  subsequently  exe- 
cuted and  witnessed,  placed  in  a  long  yellow  envelope,  and  given  to  the 
aunt  to  be  kept  among  her  private  papers.  This  will  was  written,  excepting 
the  date,  at  Round  Rills,  and  was  signed  by  Miss  Robinson  in  black  ink. 
When  she  came  up  from  Round 'Rills,  she  wrote  over  her  signature  in  blue 
ink,  adding  also  the  date  (Sept.  9,  i860)  in  blue ;  then  the  witnesses 
signed. 

The  slate  was  used  in  drafting  the  aunt's  will  at  Round  Rills.  Two 
drafts  were  made  and  brought  up  to  New  Bedford,  one  of  which  was  the 
will  subsequently  executed,  which  has  been  given  on  page  563.  The  words 
printed  in  italics  were  not  then  written.  The  will  was  not  executed,  for 
the  reason,  as  Miss  Robinson  explained,  that  both  aunt  and  niece  thought 
that  the  later  a  will  was  executed  prior  to  the  testatrix's  decease,  the  more 
binding  it  would  be.  This  was  in  the  summer  of  i860.  There  was  then 
in  existence,  a  former  will  of  the  aunt's,  made  in  1850,  with  a  codicil  in 
1854,  in  the  care  of  Mr.  Mandell.  This  will,  a  very  long  document,  placed 
her  property  in  trust,  and,  after  some  legacies,  gave  the  income  to  her 
sister  and  niece  ;  and  after  their  death,  divided  it  in  certain  proportions 
between  Retty 's  issue  and  charity.  This,  the  complainant  says,  her  aunt 
cancelled  in  August,  1861 ;  tearing  oflF  her  signature,  and  giving  it  thus 
mutilated  to  her  niece,  **  to  show  that  I  had  the  whole  income  after  my 
mother's  death,  and  also,  as  she  had  torn  her  signature  ofif,  to  show  that  it 
was  not  satisfactory  to  her." 

We  next  come  to  the  niece's  account  of  the  execution  of  the  will, 
drafted,  according  to  her  story,  in  the  summer  of  i860,  but  bearing  date 
the  nth  of  January,  1862,  and  its  curious  and  singular  connection  with  the 
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second  page.  The  story  passes  to  January,  1862.  The  aunt  and  niece  are 
then  at  New  Bedlord,  at  the  aunt's  house ;  and  Miss  Robinson  relates  the 
following  events  as  occurring  between  the  ist  of  January  and  the  nth,  the 
day  of  execution  of  the  will.  Taking  the  slate,  the  two  women  compose 
the  contents  of  **  the  second  page,"  and  Miss  Robinson  copies  it  out  on 
paper, — a  copy  subsequently  burned. 

Then  a  will  is  written  out  on  paper  substantially  the  same  as  that  given 
on  page  563,  except  that  the  document  known  as  the  "second  page"  is 
incorporated  in  it,  and  forms  its  second  page.  Hence  the  origin  of  the 
term  * '  second  page. '  *  This  is  exhibit  numbered  11.  It  is  produced,  and  is 
in  the  niece's  handwriting.  It  did  not  bear  Miss  Rowland's  signature, 
and  was  never  executed,  as  explained  by  the  complainant,  **  because  my 
aunt  so  assured  me  that  they  would  not  get  the  advantage  of  her,  sa)dng, 
that  if  she  broke  her  promise  to  her  niece,  that  she  had  taken  from  her 
dying  mother  to  live  with  her  again,  that  she  would  be  worse  than  most 
any  one  in  the  House  of  Correction,  because  they  wouldn't  lie  to  their 
relatives  as  a  general  thing.  .  .  If  they  do  get  a  will  out  of  me,  it  will 
be  after  I  have  no  strength  to  oppose  them  ;  and  you  will  see  how  rapidly 
I  will  fade  away.  If  they  are  bad  enough  to  tease  me  to  make  a  will, 
after  I  have  distinctly  told  them  that  I  have  promised  not  to,  any  will 
that  they  would  get  me  to  make,  it  would  take  a  great  deal  to  satisfy  them. 
And  they  would  have  so  much  of  human  nature,  it  would  be  to  their  in- 
terest to  get  possession  of  their  moacy,  being  human  nature  enough  to 
say,  *  Poor  Miss  Howland,  she  can't  enjoy  life,  she  sufifers  so  much.*" 
The  niece,  as  she  says,  then  suggested  to  her  to  leave  out  that  part  called 
the  second  page,  **  because  it  would  be  very  awkward  for  me  to  have  it  re- 
corded, if  they  did  not  succeed  in  having  her  to  make  a  will, — if  the  care- 
takers did  not  succeed. "  It  was  then  arranged  that  the  **  second  page" 
should  be  written  out  separately,  and  attached  to  a  will  in  a  manner  which 
would  render  it  easily  detached.  *' If  they  did  not  get  the  advantage  of 
her,  then  I  could  detach  it,  only  showing  it  to  Mr.  Mandell,  and  perhaps 
the  judge  ;  and  if  they  did  get  the  advantage  of  her,  telling  the  judge  that 
it  was, — that  she  hoped  that  he  would  take  them  as  words  that  she  would 
say  if  she  was  alive.  Then,"  gays  Miss  Robinson,  *'I  was  to  copy 
the  *  second  page'  of  Exhibit  11  (the  draft,  we  repeat,  of  the  will  incor- 
porating the  second  page,  and  thus  giving,  as  it  was  claimed,  the 
designation  '  second'),  beginning  it  something  as  a  will,  and  ending  it 
something  as  a  will."  By  her  aunt's  permission,  she  then  added  a  few 
words  to  the  draft  made  at  Round  Hills,  namely,  the  words  printed  in 
italics,  ^'  first  page,''  **  third  page  ^'*  *'  also  the  executor  of  the  2d  page  of 
this  willy''  and  the  date.  Then  she  wrote  out  two  copies  of  the  "sccontl 
page."  Both  of  these  her  aunt  sigued,^-one  in  the  morning  of  the  nth 
of  January,  the  other  after  tea  the  same  day.  The  niece  took  "  very  fine 
thread,"  and  caught  both  these  copies  to  the  first  page  of  the  will,  and 
arranged  them  in  such  a  manner  that  they  could  not  be  seen  by  the  attest- 
ing witnesses.  In  the  evening,  Peter  Howland,  Keziah  R.  Price,  and 
Electa  Montague  were  called  in.  The  old  woman  told  her  niece  to  stand 
by,  and  if  she  forgot  to  say  it  was  her  last  will  and  testament,  to  suggest 
to  her  to  do  so,  and  thus  the  will  was  executed.     She  read  it  over  next 
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morning,  says  her  niece,  **  putting  her  hand  on  a  Bible  where  the  names 
of  her  relatives  were  registered. ' '  About  this  time,  too,  was  composed  the 
list  of  the  relations  among  whom  the  |ioo,ooo  were  to  be  divided.  A  slate 
of  these  was  made  up,  and  a  copy  kept  by  the  niece,  while  at  the  same 
time  another  copy  was  prepared  on  tissue  paper,  and  kept  by  the  old  lady 
in  her  spectacle  case,  for  easy  reference.  The  duplicate  second  pages 
remained  attached  to  the  will  but  a  single  night.  Next  morning,  the 
very  fine  thread  was  severed  by  Hetty  in  the  presence  of  her  aunt.  One 
duplicate  was  given  to  her  to  take  to  New  York,  with  directions  to  reattach 
it  to  the  will,  should  the  influence  of  the  care-takers  overcome  the  invalid's 
resolution  ;  while  the  other  was  placed  in  a  white  envelope,  together  with 
a  copy  of  the  will,  and  retained  by  Miss  Howland. 

The  duplicate  selected  for  the  niece  was  that  signed  after  tea,  for  the 
curious  alleged  reason  that,  being  signed  nearer  the  moment  of  the  exe- 
cution of  the  will,  it  more  nearly  resembled  the  signature  to  that  instru- 
ment than  that  signed  earlier  in  the  same  day. 

Time  goes  on,  and  in  a  little  more  than  three  years  from  these  events 
the  aunt  dies.  On  the  evening  of  the  day,  or  the  day  after,  her  funeral, 
the  niece,  with  Mrs.  Brownell  the  house-keeper,  go  to  a  little  hair  trunk 
in  a  closet,  where  the  aunt  was  in  the  habit  of  keeping  her  papers.  The 
search  is  for  Miss  Robinson's  will.  They  do  not  find  that,  but  do  find  the 
white  envelope  containing  the  copy  of  the  aunt's  will  and  the  duplicate 
"second  page"  (known  as  Exhibit  ?5)  retained  by  her.  Next  morning 
the  search  is  renewed,  in  the  presence  of  Mr.  Edward  H.  Green » to  whom 
Miss  Robinson  is  now  betrothed,  and  the  long  yellow  envelope  containing 
her  will  is  discovered  and  opened.  The  niece  has  never  heard  of  the  new 
will.    The  mutual  contract  has  been  violated,  and  thus  ends  the  story. 

To  this  secret  agreement  between  the  old  woman  and  the  young,  there 
is  professedly  no  corroboration.  Its  very  essence  was  secrecy.  The  com- 
plainant tells  her  story.  The  lips  of  the  other  party  to  the  contract  are 
closed  in  death.  No  human  eye  had  ever  beheld  these  duplicate  second 
pages  before  the  death  of  the  woman  who  is  claimed  to  have  signed  them. 
They  were  purposely  hidden  from  the  witnesses  who  signed  the  will  of 
which  they  are  alleged  to  be  apart.  These  witnesses  each  tell  the  story 
of  their  witnessing  Miss  Rowland's  will.  The  execution  of  Miss  Robin- 
son's will  also  is  proved.  Mr.  Green  gives  an  account  of  the  discovery  of 
the  papers  in  the  atmt's  trunk  after  her  death.  Miss  Virginia  R.  T.  Gerrish 
corroborates  the  complainant  as  to  the  intimate  and  affectionate  relations 
testified  by  her  to  have  existed  between  her  aunt  and  herself,  and  relates 
that,  in  New  York,  on  the  Sunday  evening  when  the  news  came  of  Miss 
Rowland's  death,  the  niece  produced  and  read  to  her  the  will  and  **  second 
page."  This,  with  the  documentary  evidence,  makes  the  complainant's 
case,-7-always  excepting  the  expert  testimony  as  to  the  genuineness  of  the 
several  documents,  of  which  hereafter.  And  to  this  should  be  added  the 
admission  contained  in  the  answer  of  one  of  the  defendants,  Dr.  Gordon, 
whether  the  conclusions  to  be  drawn  from  it  are  fiivorable  or  unfavorable 
to  the  complainant,  that  Miss  Howland  had  said  to  him  in  substance,  "I 
would  rather  not  make  a  will  if  I  could  help  it,  on  account  of  Hetty.  I 
have  been  obliged  to  promise  her  that  I  would  not  make  a  will  vdthoat 
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letting  her  know  it.'*  Also,  **  that,  she  would  make  a  will  if  it  was  not 
for  her  pledge  or  promise  to  Miss  Hetty/'  and  that  she  said,  as  a  part  of 
the  last  conversation,  *' I  was  forced  to  promise  her  so,  she  dinned  me, 
and  teased  me,  and  gave  me  no  peace  till  I  did  ;**  that  she  asked  Gordon 
his  advice,  and  that  thereupon  he  said  that  he  t>elieved  a  promise  extorted 
from  one  was  not  considered  binding  in  honor  or  in  law,  to  which  Sylvia 
Ann  replied,  **  No  ?    Well,  it  was  so,  it  was  forced  from  me/' 

We  turn  now  to  the  evidence  of  th^  executors.  Their  foremost  de- 
fence is  forgery.  They  claim  that  the  signatures  to  both  the  duplicate 
second  pages — Exhibits  *  *  10"  and  *  *  15  *  * — ^were  forged  by  Miss  Robinson  by 
tracing  frt>m  the  signature  to  the  will  admitted  to  be  genuine.  This  charge 
they  attempt  to  support  by  a  vast  mass  of  expert  testimony,  which  will  be 
considered  in  its  proper  place.  It  is  not  only  however  upon  this  expert 
testimony  of  the  falsity  of  the  signature  that  the  executors  rely.  Taking 
up  the  complainant's  testimony,  they  proceed  to  introduce  evidence  tend- 
ing to  contradict  it  in  a  number  of  particulars.  The  care-takers  are  called 
"nurse-witness-legatees,"  as  they  are  characterized  by  Miss  Robinson's 
counsel,  and  proceed  to  give  a  very  different  account  of  the  relations  ex- 
isting between  the  aunt  and  niece.  Electa  Montague,  one  of  the  care- 
takers, a  veteran  companion  of  aged  ladies  of  New  Bedford  ;  Sally  Brownell 
another  care-taker,  the  house-keeper,  for  over  twenty  years  a  servant  of 
Miss  Rowland's ;  Sarah  Howland,  a  distant  connection,  but  a  constant 
visitor,  who  nursed  the  old  woman  in  her  last  iUness ;  Eliza  H.  Brown, 
the  night  nurse  ;  Hetty  H.  Hussey,  her  cousin  ;  Joanna  Curtis,  the  cook, 
all  substantially  conctir.  They  represent  the  relations  existing  between 
the  aunt  and  niece  as  not  always  the  most  agreeable,  and  depict  themselves 
as  the  faithful  friends  upon  whose  consolation  and  support  the  old  lady 
was  wont  chiefly  to  rely.  They  are  most  of  them  legatees  under  the  last 
will,  and  profess  little  love  for  the  complainant. 

By  these,  and  other  witnesses,  the  defendants  endeavor  to  paint  in  dif- 
ferent colors  the  facts  testified  to  by  the  complainant,  and  to  throw  new 
lights  upon  affairs  at  Round  Hills  and  New  Bedford.  It  would  be  im- 
possible, in  the  limits  of  this  article,  to  detail  their  varying  success  or 
^lure  in  controlling  the  niece's  testimony.  In  a  cause  as  carefully  tried 
as  this,  so  elaborately  argued,  scarce  a  fact  is  elicited  on  this  record  of  a 
thousand  pages,  which  does  not  tend  to  sustain  some  theory,  some  prob- 
ability, on  the  one  side  or  the  other.  Some  striking  points  of  the  defen- 
dant's case  only  can  be  mentioned.  By  the  evidence  of  the  relations  of 
the  parties,  it  was  claimed  the  improbability  of  the  contract  was  demon- 
strated. It  was  argued,  too,  that  this  duplicate  paper  contained  state- 
ments in  regard  to  Miss  Rowland's  faithful  attendants,  false  in  fact,  con- 
trary to  her  daily  expressions  of  feeling  and  habits  of  thought.  Much 
evidence  was  introduced  that,  so  far  from  the  will  being  readily  made  by 
the  aunt  in  fulfilment  of  a  contract,  **  a  clear  understanding,"  it  was  exe- 
cuted only  after  long  and  persistent  importunities  of  the  niece.  It  was. 
claimed  that  the  draft  of  the  aunt's  will,  executed  January  11,  1862,  was 
not  made  in  i860  with  the  niece's,  to  be  afterwards  executed,  that  it  was 
never  written  until  1862.  The  paper  itself  was  relied  on  to  show  this,  and 
expert  testimony  brought  to  prove  this  date  to  have  been  written  at  t!i- 
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same  time  as  the  body.  The  imexecuted  will,  incorporating  the  **  second 
page,"  Exhibit  ii,  contained  a  blot  or  erasure  of  the  date,  explained  by 
Miss  Robinson  to  have  been  made  because  of  a  change  of  the  day  on 
which  it  was  to  have  been  executed.  It  is  argued  that  this  paper  was 
never  prepared  before  the  eleventh  day  of  January,  1862,  as  it  must  have 
been  to  account  for  the  term  **  second  page."  used  in  the  will  and  else- 
where ;  but  that  it  was  subsequently  written  by  the  niece,  and  that  the 
date  was  destroyed  by  acids  (traces  of  which  were  found  on  it  by  experts) 
for  the  purposes  of  the  case ;  an  argument  most  ingeniously  met  by  the 
complainant's  counsel  by  the  suggestion  that  the  ink-bottle  getting  low 
was  reinforced  by  the  vinegar-cruet,  and  by  the  more  convincing,  if  less 
ingenious,  argument,  that  if  Miss  Robinson  desired  to  produce  a  false 
paper  wholly  in  her  own  writing,  she  could  have  as  easily  made  a  &ir 
copy,  bearing  no  marks  of  erasure,  as  brou^t  into  court  one  which  bore 
signs  of  acid  on  its  face. 

I^etters  are  produced  from  Hetty,  showing  her  style  to  have  been  the 
same  as  appears  in  the  second  page.  Former  wills  of  the  aunt  are  intro- 
duced, in  none  of  which,  as  in  that  of  1850,  already  referred  to,  did  she 
leave  her  whole  property  to  the  niece,  and  strong  declarations  in  favor  of 
the  one  admitted  to  probate  are  put  in.  '*  I  have  made  it  good  and 
strong;  Edward  Robinson,"  she  said,  **  would  not  dare  to  put  down  such 
a  man  as  Dr.  Bigelow  "  (one  of  the  witnesses  of  this  will). 

The  omission  of  the  father's  name  from  the  niece's  will  was  claimed  to 
have  been  actuated,  not  by  the  aunt's  advice,  but  by  the  taking  of  the 
trust-money  by  the  father,  which,  it  will  be  recollected,  occurred  in  i860, 
the  year  both  of  the  mother's  death  and  the  niece's  will. 

Signature  to  the   Will  (No.  1> 


SigncUurf  to  *' iecdml  page*'  CA'b;  10/ 

Signatwe  to  ^* $ectmd page"  (No.  15 > 
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.Contradiction  is  made  of  the  placing  the  papers  in  the  trunk,  and 
of  their  discovery.  Mrs.  Brownell,  who  had  constant  charge  of  the  trunk 
and  keys,  says  that  Miss  Rowland  wished  her  to  put  the  yellow  envelope 
(containing  Miss  Robinson's  will,  it  will  be  recollected)  into  the  trunk 
**  for  Hetty ;  "  that  she  put  in  a  white  paper  in  i860,  soon  after  Mrs. 
Robinson's  death  ;  but  since  that  time  no  other  papers,  except  bills  and 
receipts  once  a  year,  and  that  the  yellow  paper  was  put  in  after  the  white. 
When  and  by  whom  then,  it  is  asked,  was  the  white  envelope  put  into 
the  trunk  ?  Mrs.  Brownell  and  Miss  Montague  also  contradict  some  of 
the  details  of  the  discovery  of  these  papers,  Mrs.  Brownell  not  having  been 
present,  according  to  their  account,  when  the  yellow  envelope  was  found. 

Testimony  is  produced  to  show  that  the  aunt  and  niece  were  not 
together  at  Round  Hills  in  the  summer  of  i860,  when  the  alleged  contract 
was  made,  and  the  slate  so  much  in  use ;  that  Miss  Rowland  only  drove 
there  occasionally  that  summer.  The  same  witness,  the  hack-driver 
Pardon  Gray,  testifies  that  the  complainant  told  him  in  reference  to  the  will 
ultimately  proved,  of  the  existence  of  'which  she  says  she  was  ignorant, 
**  that  they  need  not  have  been  so  secret  about  making  the  will,  for  she 
knew  all  about  it  soon  after,"  The  conduct,  too,  of  the  complainant  after 
her  aunt's  death,  in  not  referring  to  any  agreement,  but  in  endeavoring 
to  have  her  aunt's  will  set  aside  on  other  grounds,  is  much  relied  on. 

Thus,  wherever  a  discrepancy  could  be  discovered,  or  an  improbability 
pointed  out,  the  defendants  have  done  so ;  but,  after  all,  their  main  re- 
liance, and  the  chief  struggle,  was  over  the  genuineness  of  the  signatures 
to  the  duplicate  **  second  page,"  Exhibits  10  and  15  ;  and  it  is  for  the  ex- 
traordinary conflict  of  expert  testimony,  demonstrating  how  completely 
scientific  opinion  may  differ,  that  this  case,  after  the  interest  awakened  by 
the  magnitude  of  the  struggle  has  died  away,  will  be  most  &mous  in  the 
annals  of  the  law.  Here  were  three  signatures  of  Sylvia  Ann  Rowland : 
one  to  her  will  of  1862,  Exhibit  i ;  one  to  each  duplicate  second  page, 
Exhibits  10  and  15.  That  to  the  will  was  confessedly  genuine.  But  it  ap- 
peared upon  superposing  the  other  two  over  this,  that  the  covering  was  so 
exact,  letter  for  letter,  stroke  for  stroke — '*  10"  (the  duplicate  **  second 
page  "  given  to  the  niece)  somewhat  closer  than  **  15  "  (that  kept  by  the 
aunt,  and  found  in  the  trunk) — ^and  that  not  merely  this  covering  existed, 
together  with  identity  of  all  the  spaces  between  the  letters  and  the  words, 
but  that  the  locality  on  the  paper  and  the  distance  fi-om  the  margins  of  the 
signatures  so  nearly  coincided,  that  the  defendants,  supported  by  the 
opinion  of  some  of  the  best  experts  in  the  country,  were  led  to  bring  for- 
ward the  theory  that  this  extraordinary  coincidence  was  not  the  result  of 
chance,  but  of  design.  They  claimed  that  these  signatures  had  been  forged 
to  these  papers  by  the  complainant^  by  tracing  upon  the  original  signa- 
ture of  the  will.  It  was,  a  priori^  beyond  the  bounds  of  probability, 
they  argued,  that  this  coincidence  of  precise  covering  could  occur,  in  short, 
practically  an  impossibility ;  but  infinitely  incredible,  that  just  the  signa- 
ture the  plaintiff  wanted  should  match  the  only  one  she  had.  They  claim- 
ed that  the  signatures  10  and  15  bore  in  themselves  marks  of  tracing,  and 
produced  a  large  number  of  bills  of  lading  signed  by  the  deceased,  none 
of  which,  they  claimed,  bore  the  characteristics  of  the  disputed  signatures. 
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This  issue  was  fully  and  squarely  met  by  the  complainant's  counsel. 
They  answered  that,  the  idea  that  no  two  signatures  could  cover  was  false 
in  theory  and  in  &ct,  and  they  produced  signatures  of  many  well-known 
persons,  which  they  claimed  covered  better  than  the  signatures  of  the  de- 
ceased lady.  They  met  expert  by  expert.  Wall  Street  and  State  Street 
fiimished  tieir  most  eminent  judges  of  handwriting  to  the  one  side  or  the 
other.  The  rival  **  commercial  colleges  **  sent  presidents  and  representa- 
tives, each  equally  positive,  and  ready  to  support  by  oath  the  truth  of 
their  several  opinions.  The  Coast  Survey  sent  on  from  Washington  one 
of  its  most  eminent  members.  The  science  of  photography  was  ex- 
hausted in  the  variety  and  number  of  pictiu-es  of  the  disputed  signatures. 
Recourse  was  had  to  the  magnifying  glass.  Numberless  exaggerated 
images  of  the  words  '*  Sylvia  Ann  Howland  **  were  manufactured,  and  ap- 
pear upon  the  files  of  the  court  in  immense  books  of  exhibits ;  and  not 
merely  of  these  signatures,  but  of  the  many  which  are  claimed  to  cover  as 
well  as  the  disputed  signatures ;  and  of  other  signatures  of  the  testatrix, 
of  the  will  itself,  of  the  papers  lo  and  15.  I^eamed  chemists  were  called, 
who  gave  their  judgment  of  the  ink.  Skilled  engravers,  habituated  in 
the  art  of  tracing,  pored  over  the  strokes  and  curves  of  the  letters. 
Harvard  University  contributed  to  the  list  of  witnesses  three  of  its  most 
distinguished  names.  The  most  celebrated  mathematician  of  the  country 
was  invoked,  who  stated  the  doctrine  of  chances  with  a  precision  and 
solemnity  which  astounded  the  uneducated  understanding.  The  learned 
physician,  so  &med  both  in  poetry  and  science,  applied  his  microscope, 
and  gave  his  opinion.  The  naturalist,  whose  name  on  both  continents  is 
second  only  to  Humboldt's,  who,  as  he  testified,  began  natural  history  as 
a  child,  and  is  to-day  a  student,  gives  his  analysis  with  characteristic  zeal 
and  earnestness. 

The  testimony  of  witnesses  developed  weeks  of  laborious  preparation. 
Before  they  came  on  the  stand,  many  of  these  witnesses  passed  months  in 
the  closet,  working  sometimes  ten  hours  a  day,  comparing,  anal3rzing, 
photographing,  magnifying,  doing  every  thing  that  science  and  exper- 
ience could  suggest,  to  fit  themselves  to  give  a  correct  opinion.  They 
produced  the  result  of  their  labors  in  the  elaborate  magnified  exhibits, 
which,  bound  in  large  volumes,  are  lasting  proofs  of  their  diligence  and 
ingenuity.  Not  a  curve  in  a  letter,  not  a  down  stroke,  or  an  up  stroke  of 
the  pen,  not  a  dot  of  an  i  or  a  cross  of  a  /,  or  a  waver  of  the  hand,  but 
what  has  been  subjected  to  the  most  searching  examination  under  power- 
ful microscopes,  while  essays  are  read  upon  the  philosophy  of  handwrit- 
ing, in  theory  and  practice.  Page  follows  page  of  minute  criticism  of 
hair-lines,  loops,  curves,  turns,  body  strokes,  and  so  on,  to  utter  weari- 
ness.   Yet,  afler  all,  with  what  result? 

No  slur  can  be  cast  upon  the  integrity  of  any  of  these  gentlemen. 
They  have  no  interest  in  the  result  of  the  suit.  Their  characters  are 
above  suspicion.  Truth  is  primarily  their  object.  Did  that  old  woman 
beyond  the  grave,  sign  those  two  papers  ?  On  this  side  of  the  grave,  the 
niece  alone  knows.  The  niece  says  she  did.  But  for  this,  if  an  untruth, 
she  is  to  have  millions.  Can  science  give  her  the  li^  ?  So  scientific  men 
pore  over  these  nine  little  words  for  many  months.    They  apply  to  them 
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the  many  instruments  that  the  laboring  brains  of  former  scientific  men 
have  invented,  and  the  scientific  data  of  past  years.  Yet,  with  all  this, 
they  stand  ranged  on  the  one  side  and  the  other,  difiering  from  and  contra- 
dicting one  another,  not  only  on  the  main  question  of  the  forgery,  but  in 
a  thousand  more  minute  but  still  important  particulars,  equally  confident 
of  adverse  opinions,  until  the  brain  of  the  unprejudiced  reader  of  this 
mass  of  conflicting  opinions  swims  with  confusion,  and  he  asks,  with 
"jesting  Pilate,**  Whal  is  truth  f  Thus  the  result  of  so  much  labor  of 
experts, — ^their  skill,  their  ingenuity,  their  patience,  their  anxiety,  simply 
demonstrates  to  the  profession  their  inutility  as  witnesses  in  a  court  of 
justice.    Fact  is  untrustworthy  enough. 

Of  a  single  occurrence  a  hundred  different  accounts  may  be  given  in 
good  &ith  by  honest  spectators.  But  when  we  come  to  opinion,  who  shall 
state  the  limit  of  discrepancy,  or  dare  to  name  the  number  of  conflicting 
theories?  Let  it  not  be  understood  that  it  is  desired  to  cast  reflections 
upon  science,  nor  upon  the  curious  and  ingenious  means  which  it  sup- 
plied,— ^unhappily  not  for  the  elucidation  of  this  case.  Let  any  one  take 
the  testimony  of  either  one  or  the  other  side  to  this  controversy,  and  he 
will  marvel  at  the  precision  with  which  it  was  possible,  by  the  resources 
of  science,  to  supply  the  conclusions  which  were  wanting  to  &cts.  Let 
one  read  only  the  evidence  of  the  defendants,  and,  however  little  prone  to 
moralize,  he  will  wonder  at  the  appliances  of  modem  art  which  has 
detected,  both  by  mathematical  demonstration,  and  by  an  analysis  of 
handwriting  and  chemical  investigation,  very  nearly  amounting  to  mathe- 
matica  demonstration,  a  hidden  crime,  and  made  it  as  patent  as  the  day- 
light. This,  he  will  say,  is  providential.  No  link  is  wanting.  The 
discovery  of  the  footprint,  the  traces  of  blood,  bears  no  comparison  to 
this.  Hereafter,  the  curious  stories  of  Poe  will  be  thought  the  paltriest 
imitations,  when  real  life  affords  such  an  instance  of  the  detection  of 
guilt  by  the  unanimous  testimony,  not  of  eye-witnesses,  but  of  bankers, 
photographers,  writing-masters,  mathematicians,  and  naturalists.  So 
positive  is  their  testimony,  so  exact  in  its  details,  so  nicely  does  one  fact 
fit  the  other,  and  so  curiously  is  each  explained  and  reconciled,  that  the 
eye  will  almost  see  Hetty  H.  Robinson  holding  to  the  window  the 
genuine  document,  folding  over  it  the  spurious  paper,  wetting  her  pencil, 
and  tracing  the  words,  and  then  covering  the  pencil  tracings  with  ink. 

But  let  the  testimony  of  the  complainant's  experts  alone  be  read,  and 
the  picture  is  wholly  changed.  The  providential  detections  of  science 
become  unjustifiable  slanders  ;  it  is  the  old  woman  who  has  traced,  with 
trembling  fingers,  her  fixed  and  formal  autograph.  The  genuineness  is 
beyond  a  doubt,  and  is  patent  upon  a  comparison  with  the  aunt's  former 
undisputed  signatures.  The  signs  of  tracing  are  but  the  nervous  tremb- 
ling of  old  age  ;  the  curious  covering,  the  not  unusual  result  of  writing 
from  the  wrist,  in  a  cramped  position,  by  an  aged  woman,  unused  for 
many  years  to  write  more  than  her  signature. 

Who  then  shall  decide  when  such  doctors  disagree,  or  do  more  than 
review  their  testimony,  and  wonder,  on  the  one  hand,  at  its  ingenuity,  its 
research,  and  its  elaboration ;  on  the  other  hand,  at  its  fcurious  discrep- 
ancies, its  multifold  and  manifold  contradictions  ?    Take  first  that  of  the 
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defendants,  for  with  them  the  discussion  originates.  At  the  head  of  their 
experts,  marches  Alberi  S,  Souihworih,  one  of  the  earliest  photographers 
in  the  country,  for  twenty-five  years  engaged  in  this  business  ;  once  a 
teacher  of  penmanship,  and  for  six  or  seven  years  much  devoted  to  ques- 
tions of  hand-writing,  a  fi*equent  expert  in  courts  of  law.  The  study  of 
these  signatures  and  these  enlarged  photographs  has  occupied  him  for 
weeks.  **The  two  signatures,"  he  says, — Nos.  loand  15, — **  are  simu- 
lated signatures  of  the  hand  in  the  standards  and  in  No.  i ,  and  are  made 
up,  traced,  and  copied  by  another  hand  from  No.  i,  as  an  original,  and 
are  not  genuine."  He  produces  magnified  riders  of  transparent  paper, 
superposing  the  supposedly  spurious  upon  the  admittedly  genuine  signa- 
ture, to  show  the  exactitude  of  the  covering.  He  came  to  this  opinion, 
he  says,  by  being  shown  the  papers  in  the  clerk's  ofl&ce  by  a  perfect 
stranger,  who  afterwards  proved  to  be  one  of  the  defendants*  counsel. 
He  compares  the  disputed  signatures  with  others  of  the  aunt's  admitted 
to  be  genuine,  also  with  the  writing  of  the  body  of  the  disputed  instru- 
ments admitted  to  have  been  written  by  her  niece,  and  declares  these 
disputed  signatures  to  have  been  written,  not  by  the  aunt,  but  by  the 
niece ;  and  he  adds, — 

'*  And  my  mind  would  have  come  to  the  same  conclusion  had  I  not 
have  had  any  genuine  writing  of  Sylvia  Ann  Howland's  before  me.  I 
should  say  also,  with  the  signatures  10  and  15  alone,  I  should  have  con- 
sidered them  simulated  without  any  other  writing  whatever.  Taking 
either  of  them  separately,  I  should  have  believed  them  simulated  from 
the  internal  evidence  in  each ;  and  taking  them  with  the  signatures  of 
Sylvia  Ann  Howland  in  either  of  the  three  particulars  which  I  have 
mentioned,  alone,  with  the  filling ;  and  altogether,  in  either  of  those 
three,  there  is  overwhelming  evidence,  in  my  own  mind  that  signatures 
to  Nos.  10  and  15  are  not  genuine." 

He  goes  over  the  writings,  letter  by  letter,  curve  by  curve,  with 
enormous  detail,  and,  in  comparing  the  disputed  signatures  with  the  fill- 
ing of  the  papers  in  the  niece's  hand,  adds  the  following  curious  com- 
mentary : — 

'*  Indeed,  it  is  more  difficult  to  find  forms  and  characteristics  unlike, 
and  not  presenting  characteristics  in  10  and  15,  than  it  is  to  see  those  that 
are  natural  and  the  habit  of  the  hand ;  and  the  whole  answer  to  the  ques- 
tion may  be,  that  there  is  scarcely  a  point  or  a  place  where  the  hand  is  not 
distinctly  traced.  Not  that  one  of  these  points  or  places,  or  two,  or  ten, 
constitute  sufficient  ground  for  an  opinion ;  but  in  their  mathematical 
arrangement,  and  absolute  harmony  in  every  respect,  disconnected  fit)m 
the  simulation  of  the  signatures  in  10  and  15,  they  are  like  the  footsteps 
of  an  individual,  under  different  circumstances, — sometimes  slow  and 
sometimes  rapid ;  sometimes  on  a  hard  path,  and  sometimes  in  the  sand ; 
sometimes  with  the  measured  tread  on  the  floor,  or  on  tiptoe  on  the 
muddy  flag-stone ;  sometimes  in  the  slipper,  in  the  boot,  or  in  the  rubber, 
or  barefoot;  sometimes  in  tlie  jostling  crowd,  the  measured  step  to  the 
drum,  the  whirl  of  the  giddy  dance ;  and  in  every  other  position  in  which 
the  step  or  mark  could  be  seen,  measured,  compared,  and  recognized, 
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mathematically.  So  many  combinations  of  characteristics  are  circum- 
stantial truths  to  my  mind,  making  it  an  absolute  demonstration." 

John  E,  Williams,  for  ten  years  president  of  the  Metropolitan  Bank  of 
New  York  city,  delares  10  and  15  spurious,  and  **  has  no  doubt  whatever 
of  the  correctness  of  the  conclusion  to  which  he  has  come.*' 

Joseph  E,  Paine,  of  Brooklyn,  an  accountant  of  thirty  years*  experi- 
ence, an  expert  who  accomplished  the  curious  feat  of  the  pen,  known  as 
the  **  Emancipation  Proclamation,*'  states  the  signatures  10  and  15  not  to 
be  genuine,  and  to  have  been  undoubtedly  formed  by  tracing  in  some  Oi*e 
of  its  various  methods.  When  asked  as  to  his  confidence  in  his  opinion, 
he  answers,  "I  should  say  the  next  degree  to  knowing  absolutely  who 
did  sign  them, — seeing  them  signed.  I  mean  by  that  I  have  not  a  soli- 
tary doubt  that  they  are  forged  or  simulated  signatures." 

George  Phippen,  Jr.,  of  Boston,  for  twelve  years  assistant  paying  teller 
of  the  Suffolk  National  Bank,  declares  it  impossible  for  any  person  to 
make  a  signature  that  shall  so  closely  resemble  another,  that  he  has  tried 
his  own  signature  hundreds  of  times,  also  the  signatures  of  others,  and 
never  found  two  signatures  of  his  own  or  of  others  that  would  match 
exactly  with  each  other  in  every  detail ;  that  he  has  "no  possible  doubt " 
of  the  want  of  genuineness  of  10  and  15. 

Solomon  Lincoln,  formerly  cashier,  now  president  of  the  Webster 
National  Bank,  declares  that  his  degree  of  confidence  that  the  signatures 
are  not  genuine  amounts  almost  to  moral  certainty ;  that  he  has  fre- 
quently tried  to  write  alike  for  the  purpose  of  making  uniform  signatures 
to  bank-bills ;  but  always  without  success. 

Charles  A»  Putnam,  a  broker  and  banker  of  Boston,  for  twenty-three 
years  connected  with  banks  as  clerk,  teller,  or  cashier,  pronounces  10  and 
15  not  genuine,  and  "has  hardly  a  doubt  "  on  the  subject. 

George  N.  Comer,  the  well-known  president  of  the  Commercial  Col- 
lege in  Boston,  who  has  made,  he  says,  the  critical  examination  and  com- 
parison of  handwritings  a  study  for  twenty-five  years  past ;  who  has  been 
consulted  as  an  expert  in  handwriting  continually  during  the  whole  of 
that  time  ;  who  has  testified  as  an  expert  in  various  courts  of  this  and 
other  States  upwards  of  two  hundred  times ;  and  has  been  consulted  in 
probably  a  dozen  cases,  for  every  one  in  which  he  has  testified,— declares 
that  10  was  copied  by  having  been  placed  over  i,  and  written  with  a  lead 
pencil  wetted,  and  then  written  over  with  pen  and  ink ;  that  15  was  writ- 
ten over  the  signature  of  i,  without  the  intervention  of  wetted  pencil  or 
similar  material;  that  he  is  "as  confident  of  this  as  if  he  had  seen 
them  written  ;"  that  the  writing  of  no  two  persons  stains  the  paper,  that 
is,  produces  the  same  microscopical  effects,  in  the  same  way,  and  that  the 
ink  in  10  and  15  stains  the  paper  in  precisely  the  same  way  as  the  body  of 
these  papers,  and  not  as  the  genuine  signature  in  i  ;  that  the  same  hand 
wrote  10  and  15  that  wrote  this  filling,  and  that  he  gave  these  opinions 
with  no  knowledge  of  the  merits  of  the  case  on  the  side  that  asked  his 
opinion. 

James  B,  Congdon,  treasurer  and  collector  of  New  Bedford,  for  thirty- 
two  years  cashier  of  Merchants*  Bank  of  that  city,  declares  it  his  opinion 
that  it  is  "  utterly  impossible  for  any  individual  to  write  his  name  thrc2 
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times  so  that  the  resemblance  may  be  such  as  appears  in  i,  lo,  and  15  ; 
that  he  has  examined  the  signatures  of  eleven  different  persons,  five  hun- 
dred and  seventy-two  signatures,  rendering  necessary  thirty-seven  thou- 
sand seven  hundred  comparisons,  and  found  no  such  resemblance  between 
any  two  of  them  ;  that  his  conviction  is  entire  and  undoubted  that  they  are 
not  the  signatures  of  Sylvia  Ann  Rowland. '' 

William  F.  Davis,  of  Boston,  broker,  formerly  clerk  in  the  Suffolk 
Ban!:,  for  twenty  years  a  student  of  handwriting,  has  no  doubt  in  his  own 
judgment  that  10  and  15  were  traced  fix>m  i. 

Alexander  C.  Cary,  manager  of  the  Boston  office  of  the  American  Bank 
Note  Company,  gives  much  the  same  testimony.  He  declares  that  15 
slipped  in  the  tracing.  He  feels  certain  of  all  this.  There  is  "no  doubt 
whatever**  in  his  own  mind. 

George  C  Smithy  an  engraver  since  181 1,  from  his  experience  of  over 
half  a  century,  declares  that,  assuming  i  to  be  genuine,  the  others  could  not 
possibly  be ;  that  he  has  never  known  three  signatuiies  so  to  correspond. 

John  E,  Gavii,  of  New  York,  president  of  the  American  Bank  Note 
Company  of  the  city  of  New  York, — the  principal  company  in  the  world, 
— ^has  never  in  his  experience  found  two  signatures  by  the  same  hand 
absolutely  identical, y&^r-5Jfi»//M,  and  states  with  a  *' great  deal  of  confi- 
dence,** though  feeling  it  to  be  a  '*  grave  case,**  his  opinion  of  the  tracing. 

George  A.  Sawyer,  oi^&o&\xmy  a  writing-master  and  student  of^  hand- 
writing, declares  it  his '^conviction"  that  the  signatures  to  i  and  15  are 
false.     He  says, — 

**They  are  not  natural :  they  are  studied.  They  exhibit  great  eflfort 
to  make  them  look  exactly  like  No  i .  Superpose  10  on  i ,  they  will  almost 
perfectly  coincide  throughout,  although  there  is  no  line  to  guide  the  hand 
in  writing.  Match  the  margins  of  the  papers  10  and  i,  and  the  signatures 
will  superpose ;  the  distance  from  the  margins  on  either  side  of  the  signa- 
tures of  10  and  I  are  the  same  on  the  corresponding  sides.  There  is  uni- 
formity in  length  of  signatures  and  spacing  of  the  letters.  No.  i  indicates 
a  trembling  hand,  but  perfectly  natural  movement.  No.  10  shows  great 
effort  to  imitate  No.  i,and  although  quite  successful  in  some  parts,  yet 
&ils  in  others.  The  effort  to  imitate  a  trembling  hand  exhibits  more  of 
a  vibratory  movement.-  There  is  evidence  of  retouching,  and  this  re- 
touching is  apparently  done  with  great  care.  Nos.  10  and  15  exhibit  more 
firmness  of  hand  than  No.  i.  It  is  remarkable  that  the  signatures  of  i  and 
10  coincide  so  perfectly  without  any  line  to  guide  the  hand.  The  impres- 
sion that  I  received  when  I  first  saw  the  signatures  i  and  10,  was,  that  No. 
10  was  not  natural ;  I  have  seen  nothing  in  subsequent  investigation  to 
change  that  impression.** 

Dr,  Charles  71  Jackson,  the  well-known  chemist  and  State  Assayer  of 
Massachusetts,  familiar  with  the  microscope  since  1825,  finds  upon  micro- 
scopical examination  the  signature  of  No.  10  to  consist  of  two  inkings, — 
**  a  signature  written  in  pale  ink,  being  covered  with  a  very  thick  and 
black  and  gummy  ink." 

Lemuel  Gulliver,  for  over  twenty  years  cashier  of  the  Natiohal  Union 
Bank,  declares  10  and  15  forgeries,  and  traced  from  i.  He  has  great  confi- 
dence in  his  opinion. 
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Professor  Eben  N,  Horsford^  formerly  professor  of  chemistry  in  Har- 
vard College,  discovers,  upon  microscopical  examination,  signs  of  double 
writing  in  No.  10.  He  declares  it  to  have  been  rewritten ,  or  painted,  as  the 
expression  is.    He  finds  indications  of  tracing  in  both  10  and  15. 

Finally,  Professor  Benjamin  Peirce^  formerly  of  Harvard  College,  now 
Superintendent  of  the  Coast  Survey,  has,  with  his  son,  Mr.  Charles  S. 
Peirce,  also  a  skilful  mathematician,  carefully  examined  the  signatures 
and  observed  their  coincidences.  He  has  the  *  ^utmost  degree  of  confidence' ' 
that  No.  10  is  not  an  original  signature.  In  such  marked  language  does 
he  give  his  testimony,  that  the  liberty  is  taken  of  transcribing  a  portion 
of  it.    After  stating  in  detail  his  method  of  calculation,  he  proceeds, — 

*'  In  the  case  of  Sylvia  Ann  Howland,  therefore,  this  phenomenon 
could  occur  only  once  in  the  number  of  times  expressed  by  the  thirtieth 
power  of  ii^^y  or,  more  exactly,  it  is  once  in  (2666)  two  thousand  six 
hundred  and  sixty-six  millions  of  millions  of  millions  of  times,  or  2,666,- 
000,000,000,000,000,000. 

'*  This  number  &r  transcends  human  experience.  So  vast  an  improb- 
ability is  practically  an  impossibility.  Such  evanescent  shadows  of  prob- 
ability 'cannot  belong  to  actual  life.  They  are  unimaginably  less  than 
those  least  things  which  the  law  cares  not  for. 

'*  The  coincidence  which  is  presented  to  us  in  this  case  cannot  therefore 
be  reasonably  regarded  sis  having  occurred  in  the  ordinary  course  of  signing 
a  name.  Under  a  solemn  sense  of  the  responsibility  involved  in  the  as- 
sertion, I  declare  that  the  coincidence  which  has  here  occurred  must  have 
had  its  origin  in  an  intention  to  produce  it.  If  coincidence  is  ever  of  any 
value  as  evidence  concerning  form,  figure,  or  face,  it  is  valid  here  ;  and  it 
is  utterly  repugnant  to  sound  reason  to  attribute  this  coincidence  to  any 
cause  but  design.  But  even  here  the  statement  of  the  case  is  not  closed. 
There  is  still  an  impossibility  to  be  piled  upon  the  immense  barrier  which 
has  been  exhibited.  The  signatures  which  were  compared  together 
were  all  written  upon  ruled  lines.  The  signatures  Nos.  i  and  10  were  not 
so  written.  Had  they  been  so  written,  the  improbability  of  coincidence 
woiild  have  been  just  that  which  I  have  given.  An  additional  datum  is 
required  fi-om  observation  ;  namely,  the  tendency  to  uniformity  of  level 
in  the  characteristic  lines  of  Sylvia  Ann  Rowland's  signature  when  her 
writing  was  not  guided  by  a  ruled  line.  The  means  of  obtaining  this 
datum  are  meagre.  Nevertheless,  it  is  apparent  from  the  irregular  cur- 
vature of  the  lower  lines  of  the  few  of  her  signatures  which  I  have  seen, 
written  in  this  way,  that  her  uniformity  of  placing  her  characteristic  lines 
on  a  level  was  not  so  great  as  would  be  expressed  by  the  number  one-half; 
that  is,  it  would  not  occur  half  the  time  with  each  characteristic  line. 
But  even  were  this  the  case,  a  complete  uniformity  in  the  level  of  all  the 
characteristic  lines  would  not  occur  once  in  two  hundred  millions  of 
times.  There  is  another  practical  impossibility,  which  is  quite  indepen- 
dent of  that  previously  obtained.  There  is  still  to  be  introduced  the  im- 
probability of  having  the  two  signatures  at  the  same  exact  distance  fi-om 
the  edge  of  the  paper,  which  increases  the  improbability  at  least  ten 
times,  and  probably  a  hundred-fold." 
Vol.  XXXVIIL— 37 
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Against  this  vast  mass  of  testimony  it  would  seem  as  if  no  defence  could 
be  interposed.  It  should  crush,  one  would  say,  by  its  enormous  weight. 
Yet  the  complainant's  counsel  were  not  daunted.  In  the  first  place,  to 
the  theory,  upon  which  hangs  the  reasoning  of  many  of  the  defendant's 
witnesses,  that  no  two  signatures  will  ever  cover,  they  oppose  a  flat 
denial.  They  go  forth,  apparently,  into  the  community,  and  seek  for  sig- 
natures that  will  cover  ;  and  they  arc  successful, — after  how  much  search 
or  how  much  disappointment  it  is  not  known.  But  the  result  must  have 
exceeded  their  most  ardent  anticipations. 

John  Quincy  Adams  finds  among  the  papers  in  the  study  of  his  grand- 
father, the  President,  many  returned  checks ;  of  these,  one  hundred  and 
ten  lure  given  to  Mr.  J.  C.  Grossman,  an  experienced  engraver  of  Boston. 
These  are  carefully  compared  by  him,  one  with  another,  and  numbered, 
— making  twelve  thousand  one  hundred  comparisons.  Twelve  signatures 
are  selected  as  being  the  most  similar,  and  are  photographed  in  a  magni- 
fied form,  with  the  assistance  of  Mr.  Black,  the  photographer.  Two  cop- 
ies of  all  are  made,  one  upon  transparent  paper,  so  that  any  one  signature 
may  be  superposed  on  any  other.  These  are  filed  in  the  case  as  exhibits, 
and  the  accuracy  of  their  covering  speaks  for  itself.  The  signature  is  **  J. 
Q.  Adams."  They  certainly  show  a  most  striking  similarity,  both  in  the 
formation  of  the  letters  and  tlie  spaces  between  both  the  words  and  the 
letters.  Grossman,  and  many  other  experts,  testify  at  length  as  to  the 
comparisons.  One  is  found  which,  in  his  judgment,  shows  a  more  ac- 
curate correspondence  than  lo  over  i.  Several  better  than  i  over  lo,  or 
15  over  I. 

In  like  manner,  the  checks  of  Samuel  W.  Swett,  president  of  the  Suf- 
folk National  Bank  of  Boston,  are  taken  :  sixty-four  given  to  the  expert, 
four  thousand  and  ninety-six  comparisons  made  of  his  signature,  seven- 
teen enlarged  photographs  are  made,  which  are  treated  in  the  same  man- 
ner, and  show  a  most  remarkable  uniformity.  The  same  course  is  pur- 
sued with  the  signatures  of  Dr.  Glement  A.  Walker,  superintendent  of 
the  Boston  Lunatic  Hospital ;  Stephen  Fairbanks,  late  treasurer  of  the 
"Western  Railroad ;  George  G.  Wilde,  clerk  of  the  Suprem.e  Judicial 
Gourt ;  Francis  W.  Palfrey,  counsellor-at-law,  and  special  examiner  for 
the  court  of  the  complainant's  witnesses  ;  and  Joseph  B.  Spear,  a  copyist, 
former  clerk  to  Governor  Andrew.  These  signatures  all  show  a  remarka- 
ble uniformity,  and  in  some  of  them  the  covering  appears  as  remarkable 
as  of  those  in  the  case  at  bar. 

The  result  in  general  terms  is,»  that  several  are  found  which  cover  as 
well,  or  about  as  well,  as  10  covers  i  ;  and  very  many  that  cover  better 
than  I  covers  10,  or  15  covers  1.  By  these  the  complainant's  counsel 
claim  to  have  destroyed  the  non-covering  theory  of  the  defendants,  and 
advance  one  of  their  own,  which  is  aptly  exemplified  in  the  words  of  Mr, 
Wilde  :  "  I  should  think  the  uniformity  of  my  signature  has  increased  for 
the  past  ten  or  fifteen  years;  though,  always  having  written  with  dif- 
ficulty, I  have  written  with  care." 

Not  content  with  this,  the  complainant's  counsel  take  the  signatures  of 
Sylvia  Ann  Howland  upon  the  bills  of  lading  produced  as  exemplars  of 
her  signature  by  the  defendants,  and  photograph  tliem,  placing  them  in 
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succession  one  below  the  other,  and  claim  by  this  means  to  show  a  great 
uniformity  in  Miss  Howland's  method  of  signing  her  name,  also  in  the 
length  of  signatures  and  spacings  of  the  words.  Grossman  testifies  that 
one  of  these  covers  another  almost  as  well  as  10  covers  i  ;  and  finds  sev- 
eral instances  where  the  covering  is  better  than  15  of  i,  or  i  of  10. 

Passing  to  the  opinion  of  experts,  the  complainant  calls  George  H. 
Morse,  a  plate  engraver,  of  Boston,  of  twenty-five  years*  experience. 
After  an  examination  of  all  the  papers,  including  the  signatures  to  the 
bills  of  lading,  he  finds  no  signs  of  tracing  in  10  and  15,  and  pronounces 
them  both  genuine. 

Thomas  C.  Mullin,  a  teacher  of  penmanship,  has  made  the  same  exam- 
ination, and  believes  the  signatures  genuine.  He  has  seen  writings  cover 
quite  as  well,  and  would  expect  this  to  be  the  case  with  people  who  wrote 
a  cramped  or  mechanical  hand.  Jt  would  be  likely  to  be  the  case  with  a 
person  who  had  not  a  good  command  over  the  pen,  or  a  free  use  of  their 
hands,  but  wrote  carefully  letter  by  letter,  as  a  lame  man  would  walk, 
step  for  step. 

Joseph  A,  Willard^  clerk  of  the  Superior  Court  for  the  County  of 
Suffolk,  a  well-known  and  highly  esteemed  expert  in  handwriting,  de- 
clares the  signatures  of  10  and  15  genuine  ;  and  has  seen  signatures 
cover  better,  considering  all  the  surrounding  circumstances. 

Charles  French ^  \h!t  principal  of  French's  Commercial  and  Nautical 
College,  also  a  well-known  and  ex|>erienced  expert  of  long  standing, 
gives  the  same  opinion,  with  a  lengthy  analysis. 

William  H.  Eaton,  of  another  commercial  college  bearing  his  name, 
called  frequently  as  an  expert  for  seventeen  years,  is  convinced  of  the 
genuineness  of  the  signatures.  **  It  is  quite  a  common  occurrence  with 
me,"  he  says,  ''to  notice  that  certain  classes  of  writers  repeat  them- 
selves;'* and  he  distinguishes  between  people  writing  from  the  thumb 
joint  and  those  writing  with  an  arm  motion,  who  generally  write  a 
freer  hand,  and  are  subject  to  more  irregularities.  A  person  in  ill  health, 
rarely  writing,  in  a  cramped  position,  and  propped  up,  would  be,  he 
thinks,  apt  to  repeat  herself. 

W,  W.  Crapo,  one  of  the  counsel  for  the  complainant,  to  be  sure, — ^but 
the  only  witness  called  who  had  seen  Miss  Howland  write, — thinks  the 
signatures  genuine. 

John  A.  Lowell,  engraver,  can  see  no  indications  of  tracing  or  of 
counterfeiting,  and  believes  the  signatures  genuine.  He  also  testifies, 
that  if  1*5  had  been  traced  from  i,  and  slipped  in  the  tracing,  at  least  forty 
separate  slippings  would  be  necessary  to  account  for  the  diffierences. 

Georgo  Pye,  a  draughtsman,  with  much  experience  in  tracing,  finds  no 
evidence  that  his  art  has  been  called  in  play. 

George  Mathiot,  since  1850  in  charge  of  the  electrotype  and  photo- 
graphic division  of  the  Coast  Survey,  pronounces  15  to  be  a  writing,  made 
by  a  pen  by  the  same  hand  that  wrote  i,  and  infers  the  same  of  10.  He 
gives  his  opinion,  that  the  tracing  attributed  to  Miss  Robinson  **  might 
possibly  have  been  done  by  an  ingenious  card  engraver,  with  his  special 
appliances  for  tracing,  but  not  by  any  person  who  had  not  united  practice 
with  great  capabilities.'*    He  finds  in  the  exhibits  of  the  signatures  6f 
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President  Adams,  and  some  of  the  rest,  greater  similarities  than  exist  be- 
tween the  genuine  and  disputed  ones  of  Miss  Howland. 

J,  C  Grossman^  already  referred  to,  has  a  great  degree  of  confidence 
that  the  signatures  are  genuine,  based  on  the  resemblances,  local  and 
general,  of  the  disputed  signatures  to  those  on  the  bills  of  lading,  some 
of  which  bear  signs  of  having  been  retouched  by  the  writer. 

Professor  Agassiz  has  subjected  the  disputed  signatures  to  a  most 
searching  microscopic  test.  Under  a  compound  microscope,  with  a 
power  exceeding  thirty  diameters,  the  paper  appeared  to  consist  of  '*  fibres 
felted  together,  intercrossing  each  other  in  every  direction,  not  unlike  a 
pile  of  chips  pressed  together."  The  action  of  the  ink  on  these  fibres  is 
analyzed  and  explained  with  his  usual  clearness ;  the  thicker  portions  be- 
ing accumulated  upon  the  superficial  fibres,  like  mud  along  the  river-side 
after  a  fi-eshet,  while  the  more  fluid  portion  has  penetrated  deeper. 
Pencil,  not  being  a  fluid  substance,  would  have  left  a  mark  upon  the 
superficial  fibres ;  of  this  he  finds  no  trace,  nor  is  the  surface  of  the  paper 
•disturbed  as  it  would  have  been  if  india-rubber  had  been  used.  He  de- 
clares that  the  inequality  of  the  distribution  of  the  ink  has  led  to  a  mis- 
taken theory  about  the  lead  pencil.    He  sees  no  marks  of  tracing. 

Dr.  Oliver  Wendell  Holmes  finds  nothing  in  the  disputed  signatures, 
while  placed  under  the  microscope,  to  give  indication  of  the  use  of  two 
inks,  nor  any  thing  to  show  that  either  had  been  traced. 

In  addition  to  this,  the  plaintiff  called  experts,  who  pronounced  the 
Voigtlander  lens  used  by  the  defendants  in  their  photography  to  be  inac- 
curate ;  and  this,  on  the  other  hand,  was  rebutted  by  the  defendants. 
Issues  were  raised  as  to  the  color  produced  in  a  photograph  by  certain 
colors  in  nature.  Evidence  was  introduced  tending  to  show  that  the  de- 
fendants* photographs  had  been  touched  with  a  brush.  Miss  Alice  Cor- 
nelia DriscoU,  going  to  Whipple's  photograph  rooms,  to  examine  some 
photographs  of  ladies  and  gentlemen  of  the  American  Baptist  Mis- 
sionary Union,  being  a  yoimg  lady  who  testifies  that  she  is  careful  in  all 
things  to  study  to  show  herself  approved  unto  God,  finds  herself  provi- 
dentially brought  into  the  peculiar  circumstances  of  noticing  another 
young  lady,  with  bonnet  and  shawl,  engaged  with  a  brush  over  the  sig- 
nature of  Sylvia  Ann  Howland ;  and  she  again  is  contradicted  by  evidence 
from  this  establishment. 

Of  the  large  amount  of  evidence  reported  more  than  half,  doubtless, 
was  inadmissible,  and  would  have  been  excluded.  One  of  the  eminent 
counsel  expressed  the  opinion,  in  argument,  that  all  the  testimony  drawn 
from  photographs  was  clearly  inadmissible.  We  are  not  aware  of  any 
decision  admitting  such  testimony  upon  a  question  of  handwriting.  It 
is  hearsay  of  the  sun.  This  case  is  an  instance  of  the  number  of  collater- 
al issues  raised.  The  correctness  of  the  lens,  the  state  of  the  weather, 
the  skill  of  the  operators,  the  color  of  the  impression,  the  purity  of  the 
chemicals, — these,  and  many  others  issues,  easily  conceivable,  would  be 
raised  in  every  case.  Again,  the  competency  of  the  similarity  of  the  sig- 
natures of  J.  Q.  Adams,  Stephen  Fairbanks,  and  the  rest,  seems  extreme- 
ly doubtful,  as  tending  to  prove  that  Sylvia  Ann  Howland's  signatures 
would  have  the  same  similarity.    True,  this  is  introduced  to  contradict 
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assertions  of  the  respondents'  witnesses,  that  no  two  signatures  of  the 
same  person  would  cover ;  which  was  a  reason  given  by  many  of  them  for 
their  opinion  of  the  want  of  genuineness  of  Sylvia  Ann  Rowland's.  But 
in  point  of  &ct,  how  can  it  be  possible  to  argue  one  person's  liability  to 
reproduce  her  signature,  from  the  habit  of  six  others  selected  for  this  con- 
cededly  singular  peculiarity  ?  It  would  be  as  well,  as  was  suggested,  to 
infer  one's  power  of  shooting  with  precision,  ploughing  a  straight  furrow, 
or  drawing  a  straight  line  from  an  examination  of  the  performances  of 
others.  A  variety  of  collateral  issues  are  raised;  it  must  be  shown  not 
only  that  the  person  wrote  the  signature,  but  under  what  circumstances  he 
wrote ;  what  was  his  bodily  health  and  his  state  of  mind ;  and  this  must  be 
repeated  as  to  every  signature.  The  book  of  exhibits  of  the  signatures  of 
John  Quincy  Adams  and  the  rest  does  not  show  the  average  number  of 
times  the  signatures  of  a  certain  number  of  individuals  selected  at  hap- 
hazard— for  instance,  on  a  page  of  a  directory  or  in  a  college  class — 
would  cover ;  but  it  merely  shows,  that  after  diligent  search,  and  after 
much  selection,  signatures  can  be  foimd  that  will  cover.  It  certainly 
contradicts  the  broad  assertion  that  such  a  thing  has  never  existed,  and  is 
therefore  impossible.  In  short,  it  shows  it  possible ;  but  affords  no  means 
of  judging  whether  it  is  probable.  But  whether  this  reason  of  some  of  the 
respondents'  witnesses  for  their  opinion  is  sufficient  ground  for  admitting 
the  similarity  of  J.  Q.  Adams's  signature,  on  a  question  of  the  forgery  of 
Sylvia  Ann  Rowland's,  seems  doubtful.  If  this  evidence  is  competent, 
it  certainly  would  have  been  admissible  for  the  respondents  to  have  re- 
butted by  introducing  photographs  ad  infinitum  of  the  signatures  of  all 
the  rest  of  the  world  ;  and  when  would  there  have  been  an  end  to  this 
testimony? 

[As  no  evidence  existed  that  the  **  second  page  "  ever  formed  a  part  of 
the  aunt's  will ;  or  that  the  aunt  ever  had  any  knowledge  of  the  com- 
plainant's will,  found  in  her  trunk ;  except  the  testimony  of  the  com- 
plainant herself,  the  Court  allowed  her  examination  as  a  witness,  but  re- 
served for  the  final  hearing  the  question  of  her  competency  and  admissi- 
bility as  a  witness  under  section  858  Rev.  Stat.  U.  S.  and  section  14  Gen. 
Stats.  Mass.,  chap.  131.  The  Circuit  Court  finally  refused  to  admit  the 
complainant's  testimony,  and  dismissed  the  bill  with  costs.  An  appeal 
was  taken,  but  withdrawn,  on  a  settlement  between  the  parties  whereby 
the  complainant  received  her  expenses,  costs,  and  counsel  fees.  The 
probate  of  the  will  of  September  i,  1863,  therefore,  remained  undisturbed, 
and  under  the  trusts  of  the  will,  the  complainant  received,  during  her 
life,  the  income  of  about  one-half  of  the  estate,  in  lieu  of  absolutely 
owning  the  whole  estate. — Ed.] 
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A  postal  cazd,  on  which  is  written  a  demand  for  a  debt,  coupled  wi^  a 
threat  to  place  the  account  with  a  lawyer  or  law  agency  for  collection,  is 
non-mailable  matter  under  the  provisions  of  the  Act  of  Congress  of  Sep- 
tember 26,  1888. 

But  a  demand  for  a  debt,  stating  that  it  is  long  past  due  and  that  the 
creditor's  collector  has  called  for  it  several  times,  may  be  written  upon  a 
postal  card,  if  couched  in  respectful  language,  and  not  put  in  such  form 
as  to  attract  public  notice  or  make  it  offensive  to  the  person  addressed, 
and  such  postal  card  will  not  fall  within  the  statutory  prohibition. 

On  demurrer  to  an  indictment  under  Section  One  of  the 
Act  of  September  26,  1888  [25  Stat  at  Large  496],  which 
provides — 

Be  it  enacted,  etc.  That  the  last  clause  of  the  second  section  of  "  An 
Act  relating  to  postal  crimes,  and  amendatory  of  the  statutes  therein 
mentioned,  "approved  June  18,  1888  [25  Stat,  at  Large  187], be,  and  the 
same  is  hereby,  so  amended,  as  to  read  as  foUows,  and  to  constitute  the 
third  section  of  said  Act. 

Sec.  3.  That  all  matter  otherwise  mailable  by  law,  upon  the  envelope 
or  outside  cover  or  wrapper  of  which,  or  any  postal  card  upon  which,  any 
delineations,  epithets,  terms  or  language  of  an  indecent,  lewd,  lascivi- 
ous, obscene,  libelous,  scurrilous,  defamatory,  or  threatening  character,  or 
calculated  by  the  terms  or  manner  or  style  of  display  and  obviously  in- 
tended to  reflect  injuriously  upon  the  character  or  conduct  of  another 
may  be  written  or  printed,  or  otherwise  impressed  or  apparent,  are  hereby 
declared  non-mailable  matter,  and  shaU  not  be  conveyed  in  the  mails,  nor 
delivered  from  any  post-office  nor  by  any  letter  carrier,  and  shall  be  with- 
drawn from  the  mails  under  such  regulations  as  the  Postmaster-General 
shall  prescribe ;  and  any  person  who  shall  knowingly  deposit,  or  cause  to 
be  deposited  for  mailing  or  delivery,  anything  declared  by  this  section  to 
be  non-mailable  matter,  and  any  person  who  shall  knowingly  take  the 
same  or  cause  the  same  to  be  taken  from  the  mails,  for  the  purpose  of  cir- 
culating or  disposing  of,  or  of  aiding  in  the  circulation  or  disposition  of 
the  same,  shall,  for  each  and  every  offense,  upon  conviction  thereof,  be 
fined  not  more  than  five  thousand  dollars,  or  imprisoned  at  hard  labor  not 
more  than  five  years,  or  both,  at  the  discretion  of  the  court. 

George  D.  Reynolds^  U.  S.  District  Attorney. 
D.  P.  Dyery  for  defendant 

Thayer,  J.  December  14,  1889.  This  is  an  indictment 
in  three  counts,  under  the  Act  of  September  26,  1888  (25 
St.  U.  S.  496),  for  depositing  postal  cards  of  an  alleged  non- 


Digitized  by 


Google 


UNITED   STATES  V,    BAYLE.  583 

mailable  character  in  the  mails.  The  postal  cards  in  ques- 
tion were  each  addressed  to  John  Greb,  2201  Franklin 
avenue,  St  Louis,  and  are  of  the  following  tenor — 

*St.  Louis,  April  12th,  1889. 
'*  Please  caU  and  settle  account,  which  is  long  past  due,  and  for  which 
onr  collector  has  called  several  times,  and  oblige, 

**  Respectfidly,  ST.  Louis  Pretzel  Co." 

«'St.  Louis,  April  i8th,  1889. 
"You  owe  us  |i.8o.    We  have  called  several  times  for  same.     If  not 
paid  at  once,  we  shall  place  same  with  onr  law  agency  for  collection. 
*•  Respectftdly,  St.  Louis  Pretzel  Co." 

*'  St.  Louis,  May  ist,  1889. 
**  You  owe  us  $1.80,  long  past  due.    We  have  called  several  times  for 
the  amount.    If  it  is  not  paid  at  once,  we  shall  place  same  with  our  law- 
yer for  collection. 

• '  Respectfully,  ST.  Louis  Pretzel  Co.  " 

Section  One  of  the  Act  of  September  26,  1888,  provides: 
[here  follows  a  quotation  of  the  first  half  of  the  section,  to 
the  words  "not  be  conveyed  in  the  mails."] 

If  the  postal  cards  in  question  are  non-mailable,  it  is 
because  they  contain  language  of  a  "threatening  character," 
within  the  meaning  of  the  law,  or  because  they  contain 
language  "calculated  *  *  *  and  obviously  intended  to 
reflect  injuriously  upon  the  character  or  conduct"  of  the  per- 
son to  whom  they  were  addressed.  It  is  clear  that  they  fell 
within  no  clause  of  the  statute  unless  they  are  within  the 
clauses  last  referred  to.  Two  of  the  cards,  as  it  will  be  ob- 
served, contain  a  demand  for  the  payment  of  money  alleged 
to  be  due,  and  a  threat  to  place  the  demand  in  the  hands  of 
a  lawyer  for  collection,  if  not  paid  at  once.  The  question, 
therefore,  arises  whether  Congress  intended  to  prohibit  the 
mailing  of  postal  cards  containing  or  on  which  are  written 
threats  of  that  kind.  The  language  of  the  statute  is  very 
general,  and  certainly  may  be  construed  as  a  prohibition 
against  mailing  postal  cards  which  contain  threats  to  bring 
suits  if  debts  are  not  paid,  as  well  as  being  a  prohibition 
against  mailing  cards  containing  threats  of  personal  violence 
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or  threats  of  any  other  character.  It  is  most  probable,  I 
think,  that  Congress  intended  the  Act  should  receive  that 
construction. 

It  is  a  well-known  &ct  that  prior  to  the  passage  of  the  law 
some  persons  had  made  a  practice  of  enforcing  the  payment 
of  debts  by  mailing  postal  cards  or  letters  bearing  oflFensive,. 
threatening,  or  abusive  matter,  which  was  open  to  the  in- 
spection of  all  persons  through  whose  hands  such  postal 
cards  or  letters  happened  to  pass.  In  some  quarters  the 
practice  alluded  to  of  sending  communications  through  the 
mail  that  were  both  calculated  and  intended  to  humiliate, 
and  injure  the  persons  addressed  in  public  estimation,  had 
become  one  of  the  recognized  methods  of  compelling  the 
payment  of  debts.  Congress  evidently  intended  by  the  Act 
of  September  26,  1888,  to  utterly  suppress  the  practice  in 
question.  It  has  not  only  declared  that  libelous,  scurrilous, 
and  defematory  matter  written  on  postal  cards,  or  on  enve- 
lopes containing  letters,  shall  not  be  disseminated  through 
the  mails,  but  that  no  matter  of  a  "threatening  character," 
or  that  is  even  "calculated  *  *  *  and  *  *  *  in- 
tended to  reflect  injuriously  upon  the  character  or  conduct," 
shall  be  so  disseminated,  if  written  on  postal-cards,  or  on  the 
envelopes  of  letters,  and  hence  is  open  to  public  inspection. 
I  conclude  that  a  postal  card  on  which  is  written  a  demand 
for  the  payment  of  a  debt,  and  a  threat  to  sue,  or  to  place 
the  demand  in  the  hand  of  a  lawyer  for  suit,  if  the  debt  is 
not  paid,  is  now  non-mailable  matter.  Henceforth  persons 
writing  such  demands  and  threats  must  inclose  them  in  sealed 
envelopes,  or  subject  themselves  to  criminal  prosecution. 
The  demurrer  to  the  second  and  third  counts  is  not  well 
taken,  and  is  therefore  overruled  as  to  those  counts. 

The  lang^uage  employed  in  the  postal  card  described  in  the 
first  count  is  not  of  a  threatening  character,  and,  in  my 
opinion,  no  jury  would  be  warranted  in  finding,  in  view  of 
its  contents,  that  it  was  obviously  intended  by  the  writer  to 
reflect  injuriously  on  the  character  or  conduct  of  the  person 
addressed,  or  to  injure  or  degrade  him  in  the  eyes  of  the 
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public.  It  is  true  that  it  contains  a  demand  for  the  pajonent 
of  a  debt,  and  says  it  is  long  past  due,  and  that  a  collector 
has  called  several  times;  but  it  is  couched  in  respectful 
terms,  and  no  intent  is  apparent  to  put  it  in  such  form  as  to 
attract  public  notice,  or  to  make  it  offensive  to  the  person 
addressed.  Congress  has  not  declared  that  postal-cards  shall 
not  be  used  to  make  such  demands,  and  a  construction  of 
the  Act  ought  not  to  be  adopted  that  will  unnecessarily  re- 
strict their  use  for  business  purposes.  The  card  in  question 
cannot  be  held  to  be  non-mailable,  without  being  overcritical 
and  extremely  punctilious  in  the  choice  of  language  which 
men  may  lawfully  use  in  their  daily  transactions.  The 
demurrer  is  accordingly  sustained  as  to  the  first  count 


The  Act  of  Congress  of  June  18, 
1888  (25  U.  S.  Stat,  at  Large,  ch. 
394,  sec.  2),  provided  that  *'all 
matter  otherwise  mailable  by  law 
upon  the  envelope  or  outside  cover 
or  wrapper  of  which,  or  postal  card, 
upon  which  indecent,  lewd,  lasciv- 
ious,ob8cene,  libelous,  scurrilous,  or 
threatening  delineations,  epithets, 
terms,  or  language,  or  reflecting  in- 
juriously upon  the  character  or  con- 
duct of  another,  may  be  written  or 
printed,  are  hereby  declared  to  be 
non-mailable  matter,  and  shaU  not 
be  conveyed  in  the  mails,  nor  be 
delivered  from  any  post-oflSce  nor 
by  any  letter-carrier ;  and  any  per- 
son who  shall  knowingly  deposit, 
or  cause  to  be  deposited,  for  mail- 
ing or  delivery  anything  declared 
by  this  section  to  be  non-mailable 
matter,  and  any  person  who  shall 
knowingly  take  the  same  or  cause 
the  same  to  be  taken  from  the  mails, 
for  the  purpose  of  circulating  or 
disposing  of  or  of  aiding  in  the  cir- 
culation or  disposition  of  the  same,  • 
shaU  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  for  each  and 
every  offense,  be  fined  not  less  than 
$100,  nor  more  than  $5000,  or  im- 


prisoned at  hard  labor  not  less 
than  one  year  nor  more  than  ten 
years,  or  both,  at  the  discretion  of 
the  court.** 

The  same  Congress,  by  Act  of 
September  26,  1888  (25  U.  S.  Stat, 
at  Large,  ch.  1039,  sec.  2),  under 
which  the  indictment  in  the  prin- 
cipcd  case  was  framed,  amended  the 
Act  of  June  18,  1888,  by  adding  to 
the  adjectives  used  in  the  latter 
Act  as  descriptive  of  the  deUneations 
epithets,  terms  or  language  which 
would  render  unmailable  the  mat- 
ter upon  which  they  appeared,  the 
word  "defamatory,*'  by  substitut- 
ing for  the  words  "reflecting  in- 
juriously" the  following:  "calcu- 
lated by  the  terms  or  manner  or 
style  of  display,  and  obviously  in- 
tended, to  reflect  injuriously,**  and 
by  inserting  after  the  words  "writ- 
ten or  printed,**  the  words  "or 
otherwise  impressed  or  apparent.** 
The  intention  of  the  Act  of  Septem- 
ber 26,  1888,  was  evidently  to  lay 
down  a  more  stringent  rule  and  to 
close  up  some  loop-holes  which  had 
been  discovered  in  the  more  gener- 
al terms  of  the  earlier  Act,  through 
which  offenders  might  find  means 
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of  escape.  At  the  same  time  the 
punishment  prescribed  by  the  June 
Act  was  reduced  by  that  of  Septem- 
ber to  a  fine  of  not  more  than  $5000, 
•or  imprisonment  for  not  more  than 
&9^  years,  or  both,  and  no  minimum 
penalty  was  fixed. 

In  U.  S.  V.  Barber  (U.  S.  C.  Ct, 
D.  Neb.,  1888)  37  Fed.  Repr.  55,  it 
was  held  by  Dundy,  J.,  that  the 
Act  of  June  18  was  repealed  by  that 
of  September  26,  and  that  a  convic- 
tion under  the  former  Act  for  an  of- 
fense committed  between  the  two 
dates,  could  not  be  sustained.  This 
legislation,  the  Court  adds  in  its 
opinion,  **  seems  to  have  gone 
further  than  Congress  has  ever  be- 
fore ventured  in  that  direction. 
New  offenses  have  been  created,  and 
new  penalties  have  been  prescribed 
for  old  offenses." 

In  U,  S.  V.Smith  (U.  S.  C.  Ct.. 
D.  Ky.,  1882),  II  Fed.  Repr.  664, 
the  legislation  of  Congress  upon  the 
subject  of  non-mailable  matter  is 
reviewed  as  follows:  **The  first 
Act  upon  this  subject  was  approved 
March  3,  1865,  and  in  that  Act  the 
language  was  *no  obscene  book, 
pamphlet,  picture,  paper,  writing, 
print,  or  other  publication  of  a 
vulgar  and  indecent  character.* 
The  next  Act  was  approved  June  8, 
1872,  and  provided  that  *  no  obscene 
book,  &c.,  or  other  publication  of 
a  vulgar  or  indecent  character,  or 
any  letter  upon  the  envelope  of 
which,  or  postal  card,  upon  which, 
scurrilous  epithets  may  have  been 
written  or  printed,  or  disloyal  de- 
vices printed  or  engraved,  shall  be 
carried  in  the  mail.*  The  next  Act 
was  March  3,  1873,  ^^^  that  provid- 
ed *  no  obscene,  lewd,  or  lascivious 
book,  &c.,  or  other  publication  of 
an  indecent  character  *  *  *  nor  any 
written  or  printed  card,  circular 
*   ♦    *    upon     which    scurrilous 


epithets  may  be  ♦  ♦  ♦  shall  be 
carried  in  the  mails.  Section  3893 
of  the  Revised  Statutes  provided 
that  envelopes  and  postal  cards 
upon  which  *  indecent  or  scurrilous 
epithets  are  written  or  printed 
should  be  non-mailable.'  It  will 
be  noticed,  from  this  review  of  the 
legislation  of  Congress,  that  the 
Act  of  1873  omitted  the  words  *  dis- 
loyal devices,*  which  were  in  the 
Act  of  1872,  but  retained  the  word 
*  scurrilous,*  which  was  used  in  the 
Revised  Statutes,  but  that  the  AA 
of  1876  omitted  the  word '  scurrilous* 
and  the  law  is  now  substantially  as 
originally  enacted  in  1865.**  This 
Act  of  July  12,  1876,  which  exclud- 
ed from  the  mails  envelopes  and 
postal  cards  **  upon  which  indecent, 
lewd,  obscene,  or  lascivious  delinea- 
tions, epithets,  terms  or  language, 
may  be  written  or  printed,**  re- 
mained unchanged  until  the  amen- 
datory Acts  of  1888,  which  have 
been  cited  at  the  beginning  of  this 
annotation. 

The  constitutional  power  of  Con- 
gress to  designate  what  shall  be 
carried  in  the  mail  and  what  ex- 
cluded, has  been  expressly  affirmed 
by  the  Supreme  Court  in  Ex  parte 
Jackson  (1877),  96  U.  S.  727  ;  s.  c. 
17  American  Law  Register,  596, 
a  case  arising  under  U.  S.  Rev. 
Stat.  Sect.  3894,  and  the  amenda- 
tory Act  of  July  12,  1876  (19  Stat,  at 
Large,  90),  which  forbid  the  carry- 
ing in  the  mails  of  any  '*  letter  or 
circular  concerning  lotteries,  so- 
called  gift  concerts,  or  other  similar 
enterprises  offering  prizes.'*  Mr. 
Justice  FiEi<D  there  says:  **The 
power  vested  in  Congress  'to  es- 
tablish post-offices  and  post-roads, 
has  been  practically  construed  since 
the  foundation  of  the  government, 
to  authorize  not  merely  the  desig- 
nation of  the  routes  over   which 
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the  mail  shall  be  carried,  and  the 
-offices  where  letters  and  other  docu- 
ments shall  be  received  to  be  dis- 
'  tributed  or  forwarded,  but  the 
carriageof  the  mail,  and  all  meas- 
ures necessary  to  secure  its  safe  and 
speedy  transit,  and  the  prompt  de- 
livery of  its  contents.  The  validity 
of  legislation  prescribing  what 
should  be  carried,  and  its  weight 
and  form,  and  the  charges  to  which 
it  should  be  subjected,  has  never 
been  questioned.  What  should  be 
mailable  has  varied  at  different 
times,  changing  with  the  facility  of 
transportation  over  the  post-roads. 
At  one  time,  only  letters,  newspa- 
pers, magazines,  pamphlets  and 
-other  printed  matter,  not  exceeding 
a  prescribed  weight,  as  well  as  books 
and  printed  matter  of  all  kinds,  are 
transported  in  the  mail.  The  power 
possessed  by  Congress  embraces  the 
regulation  of  the  entire  postal  sys- 
tem of  the  country.  The  right  to 
designate  what  shall  be  carried  nec- 
essarily involves  the  right  to  deter- 
mine what  shall  be  excluded.  The 
difficulty  attending  the  subject 
arises,  not  from  the  want  of  power 
in  Congress  to  prescribe  regulations 
as  to  what  shall  constitute  mail  mat- 
ter, but  from  the  necessity  of  en- 
forcing them  consistently  with 
rights  reserved  to  the  people,  of  far 
greater  importance  than  the  trans- 
portation of  the  mail.  In  their  en- 
forcement, a  distinction  is  to  be 
made  between  different  kinds  of 
mail  matter,  between  what  is  in- 
tended to  be  kept  free  from  inspec- 
tion, such  as  letters,  and  sealed 
packages  subject  to  letter  postage ; 
and  what  is  open  to  inspection, 
«uch  as  newspapers,  magazines, 
pamphlets  and  other  printed  matter 
purposely  left  in  a  condition  to 
be  examined.  Letters  and  sealed 
packages  of  this  kind  in  the  mail 
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are  as  fully  guarded  from  examina- 
tion and  inspection,  except  as  to 
their  outward  form  and  weight,  as 
if  they  were  retained  by  the  parties 
forwarding  them  in  their  own 
domiciles.  The  constitutional  guar- 
anty of  the  right  of  the  people  to  be 
secure  in  their  papers  against  un- 
reasonable searches  and  seizures  ex- 
tends to  their  papers,  thus  closed 
against  inspection,  wherever  they 
may  be.  Whilst  in  the  mail,  they 
can  only  be  opened  and  examined 
under  like  warrant,  issued  upon 
similar  oath  or  affirmation,  partic- 
ularly describing  the  thing  to  be 
seized,  as  is  required  when  papers 
are  subjected  to  search  in  one's  own 
household.  No  law  of  Congress 
can  place  in  the  hands  of  officials 
connected  with  the  postal  service 
any  authority  to  invade  the  secrecy 
of  letters  and  such  sealed  packages 
in  the  mail ;  and  all  regulations 
adopted  as  to  mail  matter  of  this 
kind  must  be  in  subordination  to 
the  great  principle  embodied  in  the 
fourthamendment  of  the  Constitu- 
tion ♦  ♦  *  Whilst  regulations  ex- 
cluding matter  from  the  mail  can- 
not be  enforced  in  a  way  which 
would  require  or  permit  an  exami- 
nation into  letters,  or  sealed  pack- 
ages subject  to  letter  postage,  with- 
out warrant,  issued  upon  oath  or 
affirmation,  in  the  search  for  pro- 
hibited matter,  they  may  be  en- 
forced upon  competent  evidence 
of  their  violation  obtained  in  other 
ways ;  as  from  the  parties  receiving 
the  letters  or  packages,  or  from 
agents  depositing  them  in  the  post- 
office,  or  others  cognizant  of  the 
facts.  And  as  to  objectionable 
printed  matter,  which  is  open  to 
examination,  the  regulations  may 
be  enforced  in  a  similar  way,  by 
the  imposition  of  penalties  for  their 
violation  through  the  courts,  and,  in 
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some  cases,  by  the  direct  action  of 
the  officers  of  the  postal  service. 
*  *  *  In  excluding  various  articles 
from  the  mail,  the  object  of  Con- 
gress has  not  been  to  interfere  witli 
the  freedom  of  the  press,  or  with 
any  other  rights  of  the  people  ;  but 
k)  refuse  its  fecilities  for  the  dis- 
tribution of  matter  deemed  injurious 
to  the  public  morals.  ♦  ♦  ♦  All  that 
Congress  meant  by  this  Act  [Act  of 
March  3,  1873]  was,  that  the  mail 
should  not  be  used  to  tranportsuch 
corrupting  publications  and  articles, 
and  that  any  one  who  attempted  to 
use  it  for  that  purpose  should  be 
punished.  The  same  inhibition 
has  been  extended  to  circulars  con- 
cerning lotteries,  institutions  which 
are  supposed  to  have  a  demoraliz- 
ing influence  upon  the  people. 
There  is  no  question  before  us  as 
to  the  evidence  upon  which  the 
conviction  of  the  petitioner  was  had; 
nor  does  it  appear  whether  the 
envelope  in  which  the  prohibited 
circular  was  deposited  in  the  mail 
was  sealed  or  left  open  for  exami- 
nation. The  only  question  for  our 
determination  relates  to  the  consti- 
tutionality of  the  Act;  and  of  that 
we  have  no  doubt." 

In  U,  5.  V.  Bennett  (U.  S.  C.  a., 
S.  D.  N.  Y.,  1879),  16  Blatch.  338, 
the  constitutionality  of  the  Acts  of 
Congress  declaring  unmailable  **  ob- 
scene, lewd  or  lascivious"  matter, 
was  called  in  question,  but  Justice 
Bi,ATCHFORD,  then  Circuit  Judge, 
held  that  the  question  had  been 
'•definitely  settled  by  the  decision 
of  the  Supreme  Court  in  Ex  parte 
Jackson ,  *  *  supra,  *  *  That  decision , '  * 
the  Court  said,  **  related  to  a  stat- 
ute excluding  from  the  mails  letters 
and  circulars  concerning  lotteries, 
but  the  views  of  the  Court  apply 
fully  to  the  present  case."  The 
same  views  apply  with  equal  apt- 


ness to  the  Acts  of  Congress  now 
under  discussion.    There  can  be  no 
doubt  as  to  their  constitutionality. 
The  main  questions  that  will  arise 
under  this  legislation  will  be  as  to 
what  '*  delineations,  epithets,  terms 
or  language  "  fajl  within  the  statu- 
tory prohibition.    The  descriptive 
words  used  in  the  Act  of  Septem- 
ber 26, 1888,  are  as  follows :  **  of  an 
indecent,  lewd,  lascivious,  obscene, 
libelous,  scurrilous,  defamatory,  or 
threatening  character,  or  calculated 
by  the  terms  or  manner  or  style  of 
display  and  obviously  intended  to 
reflect  injuriously  upon  the  char- 
acter or  conduct  of  another. '  *    The 
meanings  of  the   adjectives  ''in- 
decent," "lewd,"  "lascivious" and 
"obscene,"  were  well  settled,  prior 
to  1888,  in  numerous  prosecutions 
under  the  postal  laws  then  in  force. 
In  U,  S.  V.  Bennett,  supra,  Judge 
Bi^TCHFORD  held,  after  a  careful 
and  thorough  consideration  of  the 
meaning  of  these  words,  that  the 
test  within    the  meaning   of  the 
statute  is,  "whether  the  tendency 
of  the  matter  is  to  deprave  and  cor- 
rupt the   morals  of  those  whose 
minds  are  open  to  such  influences, 
and  into  whose  hands  a  publication 
of  this  sort  mayfisill."    This  case 
has  been  generally  accepted  as  a 
correct  interpretation  of  the  statu- 
tory language,  and  the  test   laid 
down  has  been  frequently  applied 
by  other  courts :  6/.  5".  v.  Britton 
(Commissioner's  Ct.,  S.   D.  Ohio, 
1883),  17  Fed.  Repr.  731 ;  U.  S.  v. 
Bebout  (U.  S.  D.  a.,  N.  D.  Ohio, 
1886),  28  Id.  522  ;  U.  5.  V.  Wight- 
man  (U.  S.  D.  Ct.,  W.  D.  Pa.,  1886), 
29  Id.  636 ;  U.  S.  V.  Stenker  (U.  S. 
D.  Ct.,  W.  D.  Va.,  1887),  32  Id. 
691. 

"  Libelous  "  is  another  word  with 
a  long  settled  technical  legal  mean- 
ing, which  it  is  unnecessary  to  con- 
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aider  here.  *' Defamatory  **  has 
also  a  settled  meaning.  *' Words 
which  produce  perceptible  injury 
to  the  reputation  of  another  are 
described  as  de&matory :  *'  Ander- 
son's Diet,  of  Law  ;  Odgers  on  Li- 
bel and  Slander,  i.  '*Byde&ma- 
tion  is  understood  a  &lse  publication 
calculated  to  bring  one  into  disre- 
pute:*' Cooley  on  Torts,  193.  "Scur- 
rilous,'* however,  is  a  new  word  to 
the  law.  It  is  defined  in  none  of 
the,  law  dictionaries,  nor  in  any 
reported  case.  It  was  originally 
used,  as  already  stated,  in  the 
Acts  of  Congress  of  June  8,  1872, 
and  March  3,  1873,  ^^'^  "^  ^^  ^^ 
vised  Statutes,  but  was  omitted 
from  the  Act  of  July  12,  1876. 
Webster  defines  scurrilous  as  **  con- 
taining low  indecency  or  abuse; 
mean ;  foul ;  vile  ;  obscenely  jocu- 
lar.** In  U,  S.  V.  Smm  (U.  S.  C. 
Ct,  D.  Ky.,  1882),  II  Fed.  Repr. 
664,  the  words  *'d — d  scoundrel 
and  rascal,"  are  recognized  as  com- 
ing within  this  term.  "Threaten- 
ing,** as  used  in  these  Acts,  also 
requires  judicial  definition.  An- 
derson *8  Diet,  of  Law  defines  a 
threat  to  be  "  a  menace  of  destruc- 
tion or  injury  to  one*s  life,  reputa- 
tion or  property.*'  Whether  any 
threat  whatever,  however  mild,  if 
written  upon  an  envelope  or  postal 
card,  will  render  the  writer  liable 
to  the  penalties  prescribed  by  Con- 
gress, has  not  yet  been  decided.  If 
the  language  of  the  statute  is  to  be 
literally  interpreted,  this  must  be 
the  construction  placed  upon  it. 

In  addition  to  these  adjectives, 
descriptive  of  non-mailable  matter, 
the  prohibition  is  extended  by  the 
Act  to  language,  etc.,  calculated 
and  intended  "to  reflect  injuri- 
ously upon  the  character  or  con- 
duct of  another.'*  These  broad 
jords  seem  to  cover  an  immense 


field,  which  was  not  reached  by  the 
earlier  statutes.  It  was  evidently 
the  intention  of  Congress  to  abso- 
lutely close  the  mails  to  all  unsealed 
matter  which  was  not  merely  of  a 
character  to  ofiend  the  instincts  of 
propriety  and  decency,  but  which 
was  calculated  in  any  way  to  bring 
another  person  than  the  writer  into 
disrepute  or  lower  him  in  the  es- 
teem of  those  before  whose  eyes 
such  matter  might  happen  to  come. 
The  truth  of  the  allegations  makes 
no  difierence,  nor  does  the  Act  con- 
fine the  forbidden  references  to  the 
person  addressed.  Language  re- 
lating to  a  third  party  is  equally 
within  its  penalties. 

The  Act  under  consideration  is  of 
such  recent  date  that  there  have  as 
yet  been  but  few  reported  decisions 
construing  it. 

In  I/.  S.  V.  Olnty  (U.  S.  D.  Ct, 
W.  D.  Tenn.,  1889),  38  Fed.  Repr. 
328,  the  defendant  wrote  upon  a 
postal  card  as  follovrs:  **Mr,  Ed- 
itor :  I  thought  that  you  was  pub- 
lishing a  paper  for  the  wheel,  but  I 
see  nothing  but  rotten  Democracy. 
I  am  a  Republican  and  a  wheeler, 
and  you  can  take  your  paper  and 
Democracy,  and  go  to  hell  with 
it.  *  *  The  Court  declined  to  charge, 
as  a  matter  of  law,  that  these 
words  were  scurrilous  within  the 
meaning  of  the  Act,  but  left  the 
question  to  the  jury,  subsequently 
sustaining  a  verdict  of  guilty. 

In  U.  S,  V.  Davis  (  U.  S.  C.  Ct., 
W.  D.  Tenn.,  1889),  38  Fed.  Repr. 
326,  the  exact  language  upon  the 
postal  card  is  not  contained  in  the 
report  of  the  case,  but  sufficiently 
appears  from  the  opinion  of  the 
Court  (Hammond,  Ct.  J.),  which 
was  as  follows :  "  Since  the  exten- 
tion  by  this  Act  of  former  statutes 
on  this  subject,  there  can  be  no 
doubt  that  that  which  is  written  on 
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postal  cards  must  be  dean  and  de- 
cent, and  wholly  free  from  the  ob- 
jections embodied  in  the  language 
which  has  been  quoted  frx>m  the  Act 
of  Congress.  Of  course  the  courts 
must  reasonably  construe  the  words 
of  the  Act,  and  not  allow  a  h)rper- 
critical  judgment  to  take  advantage 
of  the  elasticity  of  the  language 
used  by  Congress,  necessarily  so 
general  in  its  description  of  the  of- 
fense, by  bringing  within  the  Act 
words  or  thoughts  that  are  only 
rude,  impolite,  or  not  in  good  taste 
according  to  the  standard  of  de- 
cency prescribed  by  the  purists  in 
language  and  thought.  But,  on  the 
other  hand,  obvious  indecency  of 
thought  or  expression,  according  to 
the  common  sense,  should  not  es- 
cape the  penalty  of  this  statute,  nor 
that  which  obviously  is  calculated 
and  intended  to  reflect  injuriously 
upon  the  character  or  conduct  of 
him  who  complains  or  is  mentioned 
in  the  writing.  And  not  only  may 
the  precise  words  be  weighed  in 
determining  the  question,  but  the 
whole  context  of  the  writing,  and 
its  evident  spirit  and  tone,  as  they 
'display'  the  meaning  of  those 
Words,  may  be  looked  to  by  the 
court  and  jury.  Inasmuch  as  the  Act 
does  not  include  profane  language 
in  its  description  of  the  offense, 
except  as  it  may  be  embraced  in  the 
other  terms  used  by  Congress,  and 
since  in  the  common  understanding 
the  word  '  damned  *  is  called  '  pro- 
fanity,' it  may  be  doubted  if  the 
use  of  that  wprd  was  intended  to  be 
punished  always.  But  this  writer 
says :  *  You  can  order  the  car  back, 
and  be  damned.'  In  connection 
with  the  next  phrase,  which  for 
sake  of  decency  I  shall  not  quote, 
although  they  have  no  dependence 
upon  each  other,  and  in  connection 
with  the  whole  writing  in  its  tone 


and  spirit,  it  is  both  *  indecent '  and 
'scurrilous*  in  the  sense  of  the 
lexicographers,  as  well  as  the  com- 
mon understanding  of  its  use.  The 
next  phrase  above  referred  to  is  so 
vulgar  as  to  admit  of  no  doubt  of 
its  indecency,  and  the  writer  knew 
it  to  be  so,  and  confessed  by  the 
use  of  only  an  initial  letter  for  tlie 
most  offensive  word.    If  it  be  only 

*  slang,*  still  it  is  of  that  coarse, 
gross  and  essentially  vulgar  kind, 
that  it  cannot  be  placed  upon  a 
postal  card  without  offending  all 
sense  of  decency,  even  among  the 
commonest  and  coarsest  of  men, 
and  the  use  of  all  such  phrases  is 
prohibited  by  this  new  Act  of  Con- 
gress.    Again,    the   writer   says : 

*  You  are  sharp,  all  of  you  are  on 
the  beat'  This,  again,  may  be 
'slang,'  but  it  is  calculated,  and 
obviously  intended,  to  reflect  in- 
juriously upon  the  character  and 
conduct  of  the  addressee.  Finally , 
he  says :  '  Tell  that  Radical  to  send 
my  book  back  as  he  agreed.'  To 
those  familiar  with  the  bitterness 
of  current  political  strife  and  its 
evolution  of  distasteful  epithets, 
there  will  be  no  doubt  that  this  one 
was  intended  for  opprobrium  of  a 
severe  kind,  innocent  as  the  epithet 
seems  to  common  speech,  and  it 
was  thought  by  the  writer  to  be 

*  defamatory  '  unquestionably, 

*'  If  the  subject  matter  of  thiswrit> 
ing  were  political,  having  in  view 
the  almost  unrestrained  license  in 
the  use  of  defamatory  epithets  in 
political  writing  of  almost  every 
kind,  except  the  very  highestgrade, 
and  the  feet  that  such  epithets, 
which  in  the  beginning  are  intend- 
ed to  denote  ignominy  and  turpi- 
tude, become  in  the  process  of 
political  conflict,  by  a  process  of 
development,  badges  of  honor  and 
distinction,  and  are  cheerfully  ac- 
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cepted  as  such,  I  should  say  that 
this  phrase  did  not  come  within  the 
Act  of  Congress  and  was  blameless, 
like  *  Abolitionist,*  *  Black  Repub- 
lican,* *  Copperhead,'  *Carpet-Bag- 
ger,'  *  Scalawag,'  'Rebel  Demo- 
cracy,* 'Confederate  Brigadier,' 
•Bourbon,*  'Free  Trader,*  'Tariff 
Robber,'  *  Mugwump,'  and  the  like. 
But  the  subject-matter  of  this  writ- 
ing is  the  return  of  the  patent  model 
of  a  car  of  some  kind  about  which 
the  writer  was  angry  and  ugly  in 
his  temper,  and  about  which  he 
writes  'indecently,'  'scurrilousy,* 
with  evident  purpose  to  defame  and 
injuriously  reflect  upon  the  con*- 
duct  of  his  correspondent.  The 
commonplace  and  excessively  vul- 
gar style  of  the  writing  does  not 
relieve  it  from  its  criminal  character 
under  this  statute.  One  can  be 
commonplace,  and  even  vulgar, 
without  being  indecent  and  de&m- 
atory  in  the  legal  sense  of  the 
statute,  as  one  may  be  either  of 
these,  or  otherwise  may  violate  the 
statute,  without  being  common- 
place or  vulgar.  That  which  shocks 
the  ordinary  and  common  sense 
of  men  as  an  '  indecency*  is  the 
test,  as  it  is  also  with  the  other 
descriptive  terms  of  the  Act.** 

The  principal  case  deals  with  an 
attempt  to  collect  a  debt  by  sending 
a  communication  through  the  mail 
by  postal  card,  calculated  and  in- 
tended to  humiliate  and  injure  the 
persons  addressed  in  public  estima- 
tion. The  Court  there  recognizes 
the  fact,  which  is  shown  by  the 
Congressional  debates  upon  the 
subject ;  t^itt  one,  if  not  the  main, 
intention. A  "^  the  Act  was  to  utterly 
suppress  U  e  "  practice  of  enforcing 
the  payment  of  debts  by  mailing 
postal  cards  or  letters  bearing  of- 
fensive, threatening  or  abusive  mat- 
ter, which  was  open  to  the  inspec- 


tion of  all  persons  through  whose 
hands  such  postal  cards  or  letters 
happened  to  pass."  The  Act,  says 
Judge  Hammond,  was  "  instiga- 
ted, as  we  all  know,  by  the  use 
of  the  mails  by  money  collecting 
agencies  to  compel  by  such  threats, 
designs  and  offensive  epithets,  de- 
linquent debtors  to  pay  the;r  delay- 
ed debts  :  "  6^.  5.  V.  HuggeU\^. 
S.  C.  Ct.,  N.  D.  Ohio,  1889),  40  Fed. 
Repr.  636,  643.  But  the  principal 
case  holds  with  much  reason  that 
the  intention  was  only  to  exclude 
from  the  mails  matter  which  was 
of  an  offensive  nature.  A  mere 
dun,  couched  in  proper  language, 
may  still  be  made  upon  a  postal 
card,  without  rendering  it  non- 
mailable. If  the  dun,  however,  is 
coupled  with  a  threat  of  suit,  or 
even  of  placing  the  claim  in  the 
hands  of  a  law  agency  or  lawyer,  it 
fells  within  the  statutory  prohibi- 
tion. 

Under  Section  3893  of  the  Revis- 
ed Statutes,  as  amended  by  the  Act 
of  July  12,  1876,  the  mails  were 
open  to  all  communications  for  the 
purpose  of  enforcing  the  collection 
of  debts,  however  abusive  or  threat- 
ening their  language  might  be,  pro- 
vided it  was  not  of  an  impure  or  im- 
modest character.  Thus,  where  a 
collector  mailed  his  notices  in  an 
envelope,  upon  which  was  printed : 
"The  Collector  of  Bad  Dbbts,  I  am 
looking  for  an  Oi^d  Bii«i,.  The 
Dead-Beat  Coi,i,ector  hires  me  to 
look  them  up," — and  followed  this 
up  with  a  postal  card,  upon  which 
was  printed:  "Sir:  Considering 
how  near  you  can  come  to  fill  a  bill,  I 
have  decided  to  post  you  on  all  the 
Dbad-BkaT  lists  I  know  of  in  the 
city,  and  have  accordingly  given  th'^ 
different  agencies  a  chance  at  yo"  " 
—the  Court  (Newon,  J.)  held  mat 
no  offense  had  been    commlttcfi' 
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Ex  parte  Doran  (U.  S.  D.  Ct.,  D.  Senate,  that  an  attempt  had  been 

Minn.,  1887),   32  Fed.    Repr.    76.  made  by  certain  collection  agencies 

But  it  has  been  recently  held  by  to  evade  the  prohibition  of  the  Act 

BUTLSR,  J.,  in  the  case  of  U.  S.  v.  of  June  18,  1888,  by  using  a  trans- 

Barnum  (U.  S.  D.  Ct.,  B.   D.  Pa.,  parent  envelope,    through    which 

May  24,  1890),  that  the  sending  of  their  objectionable  language,  print- 

the  notice  of  a  claim  in  an  envelope  ed  in  bold  characters,  could  easily 

upon  the  outside  of   which    was  be  read.    To  defeat  this  scheme,  the 

printed    **Dhad-BkaT    Agency,**  words* 'or  otherwise  impressed  or 

was  a  violation  of  the  Act  of  Septem-  apparent,*'  were   inserted   in    the 

ber  26,  1888.  amendatory  Act. 

It  was  stated  when  the  last  men- 
tioned  Act  was   reported    to   the  J^**^  ^'  SKI.1.BRS. 


Supreme  Court  of  Wisconsin. 
GRANT  V.  DIEBOLD  SAFE  AND  LOCK  CO. 

The  consideration  of  a  contract  between  two  parties  for  the  benefit  of  a 
third  party  is  the  consideration  for  the  promise  to  the  third  party. 

In  contracts  made  between  two  parties  for  the  benefit  of  a  third  person 
there  is  the  same  privity  as  that  between  the  promisor  and  the  promisee 
in  any  case,  and  such  third  party  may  bring  action  thereon  in  his  own 
name. 

Appeal  from  the  Circuit  Court  of  Ashland  County. 

Lamoreux  &  Gleason  for  appellant 

Dockery  &  Kingston  for  respondent 

Orton,  J.,  May  20,  1890.  The  plaintiflFis  the  assignee  of 
his  partner's  interest  in  the  contract  and  therefore  I  will 
speak  of  him  as  the  contracting  party.  The  plaintiflFentered 
into  a  written  contract  with  Ashland  County  to  build  a 
county  jail,  so  far  as  the  wood  work  and  masonry  were  con- 
cerned, September  7,  1887,  in  which  it  was  agreed  that  the 
county  of  Ashland  should  not  be  liable  in  any  manner  for,  or 
on  account  of,  any  damage  or  delay  caused  by  any  other  con- 
tractor on  said  building,  but  the  plaintiflF  should  look  solely 
and  exclusively  to  said  other  contractor  for  remuner?.tion  for 
any  such  damage  caused  by  such  other  contractor's  delay  or 
otherwise.  The  defendant,  a  foreign  corporation,  on  the 
same  day  entered  into  a  written  contract  with  said  county 
to  do  the  iron-work  on  said  building,  and  in  such  time  as  not 
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in  any  way  to  delay  the  builder  of  said  jail.  After  so  setting 
out  the  contracts,  the  plaintiflF  avers  in  his  complaint  that  he 
was  the  builder  of  said  jail  referred  to  in  said  last-mentioned 
contract,  and  that  the  defendant  knew  of  these  provisions  of 
the  contract  with  the  plaintiff,  and  knew  that  he  could  not 
look  to  the  county  for  any  delay  caused  by  any  other  con- 
tractor, and  that  he  must  look  to  such  other  contractor  there- 
for, and  that  said  provision  in  the  defendant's  contract  was 
made  for  the  benefit  of  the  plaintiflF. 

There  is  an  averment  in  the  complaint  that  the  defendant, 
knowing  the  provisions  of  the  contracts  aforesaid,  and  in  view 
thereof,  promised  and  agreed  with  the  plaintiflF  that  it  would 
be  responsible  for  any  and  all  damages  which  might  be 
caused  the  plaintiflF  by  reason  of  its  delay  in  constructing  the 
iron-work  of  said  jail  according  to  the  provisions  of  its  con- 
tract with  said  county,  or  otherwise.  This  last  averment 
would  seem  to  be  a  general  conclusion  from  the  foregoing, 
and  not  a  part  of  the  written  contract,  or  an  independent  agree- 
ment of  the  defendant,  and  so  the  learned  counsel  of  the  re- 
spondent treat  it  in  their  brief.  But  the  learned  counsel  of 
the  appellant  insist  in  their  brief  that  such  special  promise 
and  agreement  were  actually  made  by  the  defendant  At  all 
events,  we  shall  treat  the  cause  of  action  as  depending  upon 
the  stipulations  of  the  written  contracts.  The  breach  is  that 
the  defendant  did  not  construct  the  iron-work  for  said  jail  in 
the  time  agreed  upon,  and  thereby  greatly  delayed  and 
hindered  the  plaintiflF  in  his  part  of  the  work  upon  said  jail, 
so  that  the  plaintiflF  was  obliged  to  carry  on  his  part  of  the 
work  upon  said  jail  at  unreasonable  times  and  in  small  parts, 
and  at  great  additional  costs  and  expenses,  to  the  plaintiflPs 
damage  in  the  sum  of  $1,213. 10.  Judgment  is  demanded  for 
such  amount  This  is  substantially  the  complaint  The 
court  sustained  a  demurrer  to  the  complaint,  on  the  ground 
that  it  stated  no  cause  of  action,  and  this  appeal  is  from  such 
order. 

From  the  &ct  the  defendant  knew  of  this  peculiar  provision 
of  the  plaintiflPs  contract,  that  he  should  look  to  the  defend - 
Vol.  XXXVIII.-38. 
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ant  for  any  damages  for  delay  caused  by  the  defendant,  and 
not  to  the  county,  when  it  entered  into  its  contract  with  the 
county  not  to  delay  the  plaintiflF  in  his  part  of  the  work,  the 
two  contracts  in  these  respects  should  be  construed  together 
as  having  direct  relation  to  each  other,  if  not  as  one  contract 
In  this  way  the  intention  of  the  parties  by  these  provisions  is 
apparent  The  county  evidently  wished  to  avoid  all  liability 
and  litigation  on  account  of  delays  of  the  plaintiflF  by  the  de-^ 
fendant,  and  make  the  defendant  directly  liable  to  the  plain- 
tiflF therefor.  If  the  defendant  caused  delays  of  the  plaintiflPs 
work  by  failure  to  do  its  work  in  proper  time,  the  county 
would  be  liable  to  the  plaintiflF  therefor,  and  the  county  could 
hold  the  defendant  responsible  therefor.  It  is  therefore  pro- 
vided that  the  defendant  should  be  directly  liable  to  the 
plaintiflF  instead  of  the  county,  and  the  county  should  be  ex-- 
empt  from  liability.  In  tliis  view,  if  tlie  plaintiflPs  damages 
had  been  liquidated  when  these  stipulations  were  made,  the 
case  would  be  like  Kimball  v.  Noyes  (1864),  17  Wis.  695^ 
where  A.  entered  into  a  written  contract  with  B.  to  pay  B.'s 
debt  to  C,  and  it  was  held  that  C.  could  maintain  an  action 
against  A.  in  his  own  name.  It  is  also  like  Cook  v.  Barrett 
(1862),  15  Wis.  596,  where  A.  owes  B.,  and  C.  owes  A.  the 
same  amount,  and  it  was  agreed  by  and  between  all  the 
parties  that  B.  should  release  his  debt  against  A.,  and  look  to 
C  alone  for  payment  It  was  held  a  valid  contract,  and  that 
B.  could  recover  against  C.  In  this  case,  calling  it  a  legal 
liability  instead  of  a  debt,  the  plaintiflF  released  the  county, 
and  agreed  to  look  to  the  defendant  alone,  and  the  defendant 
agreed  to  become  responsible  to  the  plaintiflt  Why  is  it  not 
a  valid  agreement  between  them  all? 

But  there  is  another  principle  equally  well  established,  and 
that  is  that  a  person  may  recover  on  an  agreement  made  with 
another  for  his  special  benefit  To  illustrate  by  cases  in  this 
court :  If  one  sells  chattels  to  another,  and  agrees  to  pay  all 
liens  upon  them,  the  persons  holding  such  liens  may  enforce 
them  against  the  vendor,  because  the  promise  was  made  for 
their  benefit,  although  not  parties  to  the  agreement :  Kol- 
lock  V.  Parcher  (1881),  52  Wis  393.     Where  one  sells  his. 
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land  and  personal  property  to  another,  and  the  vendee  agrees 
to  pay  part  of  the  consideration  by  paying  all  the  debts  of  the 
•vendor,  any  holder  of  any  such  debt  may  sue  the  vendee 
therefor,  and  thus  avail  himself  of  his  promise  to  the  vendor 
made  for  his  benefit :  Bassett  v.  Hughes  (1877),  43  Wis^ 
319.  Once  for  all,  the  principle  laid  down  in  this  case,  and 
applicable  to  all  like  cases,  is :  "It  is  settled  in  this  State  that 
when  one  person,  for  a  valuable  consideration,  engages  with 
another  [by  simple  contract  or  by  covenant]  to  do  some  act: 
for  the  benefit  of  a  third  person,  the  latter  may  maintain  an 
action  against  the  former  for  breach  of  such  engagement:'^ 
Cotter  ill  v.  Stevens  (i860)  10  Wis.  422 ;  Putney  v.  Farnham 
(1870),  27  Wis.  187 ;  McDowell  v.  Laev  (1874),  35  Wis.  171 ;, 
and  the  cases  supra^  and  other  cases  cited  by  appellant 

Is  this  principle  applicable  to  this  case?  The  learned 
counsel  of  the  respondent  contends  that  it  is  not,  because 
there  is  (i)  no  consideration  for  the  engagement  of  the  de- 
fendant not  to  injure  the  plaintiff  by  delays  in  its  iron-work 
on  the  jail ;  and  (2)  no  privity  between  the  parties.  In  the 
cases  cited  above,  the  consideration  in  one  was  the  purchase 
money  of  the  chattels,  and  in  the  other  the  personal  property 
and  the  land  sold  ;  in  the  first  for  the  vendor  to  pay  the  liens, 
and  in  the  other  for  the  vendee  and  grantee  to  pay  the  debts 
of  the  vendor  and  grantor.  In  all  such  cases  the  considera* 
tion  of  the  promise  is  the  same  as  that  for  any  other  stipula-- 
tion  of  the  contract  The  consideration  of  the  contract  be- 
tween the  two  parties  for  the  benefit  of  a  third  party  is  the 
consideration  for  the  promise  to  the  third  party.  The  de- 
fendant, in  consideration  of  the  money  it  was  to  receive,  agreed 
to  do  the  iron-work  of  the  jail ;  and  agreed  further,  for  the 
same  consideration,  to  do  it  in  a  particular  manner  and  time, 
so  as  not  to  delay  and  damage  the  plaintiff.  It  was  a  similar 
consideration  between  the  plaintiflF  and  the  county  for  the 
plaintiflPs  release  of  the  county  for  the  delays  of  the  defend- 
ant, and  for  his  promise  to  look  to  the  defendant  alone  for 
his  damages  on  account  of  such  delays.  Knowing  this,  the 
defendant  made  its  agreement  for  the  plaintiffs  benefit,  in- 
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Stead  of  the  benefit  of  the  county,  in  consideration  of  what  it 
was  to  receive  from  the  county  on  its  contract  As  to  the 
privity  of  the  parties,  there  is  the  same  privity  as  that  be- 
tween the  promisor  and  the  promisee  in  any  case,  and  the 
same  privity  as  in  all  the  above  cases.  It  is  by  no  means 
certain  that  the  defendant  would  not  be  liable  to  the  plaintiff, 
the  other  contractor  on  the  job,  if  it  should  injure  him  by 
unnecessary  delays  in  doing  the  iron- work,  without  any  direct 
promise  not  to  do  so.  In  such  a  case  there  would  be  a  con- 
junction of  wrong  and  damage  or  injury  which  is  the  basis 
of  liability,  and  constitutes  a  good  cause  of  action.  But  this 
is  aside  from  this  case.  We  are  clearly  satisfied  that  the  com- 
plaint states  a  good  cause  of  action,  and  is  not  liable  to  the 
demurrer. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


No  principle  of  law  is  better  es- 
tablished than  that  which  declares 
that  all  contracts  not  under  seal 
must  have  a  consideration  to  sup- 
port them,  and  that  the  parties 
must  be  in  privity  with  each  other. 
Notwithstanding  this,  there  is  per- 
haps no  question  which  has  oflener 
occupied  the  attention  of  the  courts 
than  that  of  consideration  and 
privity  of  contract,  and  especially 
is  this  so  in  cases  similar  to  the 
principal  one,  wherein  the  rights  of 
third  parties  to  sue  thereon  are 
brought  into  question. 

In  the  case  of  an  ordinary  con- 
iract  between  two  persons,  for  the 
sale  and  purchase  of  an  article, 
very  little  difficulty  arises  upon 
these  questions,  for,  as  regards  the 
consideration,  it  matters  not  how 
slight  the  benefit  may  be,  so  long 
as  it  is  of  some  value  in  the  eye  of 
the  law,  provided  the  transaction  be 
otherwise  free  from  fraud  and  im- 
position:   Sprangler  v.  Springer 


(1854),  22  Pa.  454  ;  Pieru  v.  Fuller 
(181 1),  8  Mass.  223. 

When,  however,  the  question 
arises  as  to  the  right  of  a  third  per- 
son, not  a  party  to  the  original  con- 
tract, to  sue  thereon,  difficulties 
arise  and  it  is  by  no  means  an  «asy 
matter  to  distinguish  between  and 
define,  what  cases  come  within  the 
rule,  and  what  within  its  exceptions. 
The  rule  was  not  definitely  settled 
in  England  till  the  year  1861  when 
the  case  of  Tweddle  v.  Atkinson ^  i 
B.  &  S.  393,  came  before  the  Court, 
and  Justice  Wightman  stated  the 
law  to  be  **  now  well  established 
that  no  stranger  to  the  considera- 
tion can  take  advantage  of  a  con- 
tract although  made  for  his  benefit. ' ' 
In  this  opinion,  Justices Crompton 
and  Bi«ACKBURN  concurred,  the 
former  saying : —  *  *The  modem  cases 
have  *  *  overruled  the  older  de- 
cisions ;  they  show  that  the  consid- 
eration must  move  from  the  party 
entitled  to  sue  upon  the   contract. 
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It  would  be  a  monstxxras  proposition 
to  say  that  a  person  was  a  party  to 
the  contract  for  the  purpose  of  suing 
upon  it  for  his  own  advantage  and 
not  a  party  to  it  for  the  purpose  of 
being  sued.*' 

There  would,  however,  seem  to 
be  an  exception  to  the  rule,  even  in 
England,  in  the  case  of  money  had 
and  received.  Yet  the  mere  fistct  of 
A  having  sent  money  to  B,to  be  paid 
by  him  to  C,  does  not  of  itself  im- 
pose such  liability  upon  B  to  pay  it 
to  C  as  will  entitle  the  latter  to  sue 
therefor  in  his  own  name  ;  but  if 
there  is  any  assent  on  B's  part, 
either  express  or  implied,  that  he 
will  pay  or  hold  the  money  to  C's 
use,  then  the  action  lies :  Lilly  v. 
Hays  (1836),  5  A.  &  E.  548. 

Upon  this  point,  however,  the 
authorities  in  this  country  differ. 
Mr.  Justice  Story  in  his  work  on 
contracts  (}  552),  after  stating  that 
the  English  rule  is  against  the  right 
of  a  third  party,  says :  *  *  In  Ameri- 
ca, the  decisions  have  been  con- 
flicting on  the  point ;  but  the  tend- 
ency of  the  courts  is  in  the  same 
direction.**  He  cites  Exchange 
Bank  V.  Rice^  infray  and  Griffith  v. 
IngUdew  (1821),  6  S.  &  R.  (Pa.) 
429,  in  support  of  his  statement. 
Mr.  Parsons  is  however  of  the  op- 
posite opinion,  for  he  sa3rs:  **In 
this  country,  the  right  of  a  third 
party  to  bring  an  action  on  a 
promise  made  to  another  for  his 
benefit,  seems  to  be  somewhat  more 
positively  asserted  ;  and  we  think 
it  would  be  safe  to  consider  this  a 
prevailing  rule  with  us ;  indeed  it 
has  been  held  that  such  promise  is 
to  be  deemed  made  to  the  third 
party  if  adopted  by  him,  though  he 
was  not  cognizant  of  it  when  made. '  * 
He  cites  Lawrenu  v.  Fox^  infra^ 
and  Steman  v.  Harrison  (1862),  42 
Pa.  49,  in  support  of  his  conten- 


tion: Par.  Contracts,  468.  This 
latter  case  was  decided  upon  a  well- 
known  principle  of  law,  that  a 
promise  to  accept  a  bill  for  a  fixed 
amount  is  equivalent  to  an  accept- 
ance, not  only  as  to  the  drawer,  but 
as  to  every  party  who  takes  the  bill 
on  the  faith  of  such  promise.  The 
prevailing  inducement  for  consider- 
ing a  promise  to  accept,  as  an  ac- 
ceptance, is  that  credit  is  thereby 
given  to  the  bill. 

Notwithstanding  this  diversity  of 
opinion  among  the  text-book  writ- 
ers, they  all  state  the  general  rule 
upon  the  right  of  a  person  to  sue 
upon  a  contract  to  be  that  the  obli- 
gation is,  under  ordinary  circum- 
stances, confined  to  the  parties,  and 
cannot  be  enforced  by  third  per- 
sons :  Hare,  Contracts  193.  There 
must  be  privity  of  contract  between 
the  plain  tiff  and  the  defendant,  for, 
says  Justice  Metcai,f  in  Mellen 
AdrnW  V.  Whipple  (1854),  i  Gray 
(Mass.)  317  :  **  A  plaintiff  in  an 
action  on  a  simple  contract,  must 
be  the  person  from  whom  the  con- 
sideration of  the  contract  moved» 
and  *  *  a  stranger  to  the  considera- 
tion cannot  sue  on  the  contract.'* 

Many  cases  are  to  be  found  upon 
the  subject,  but  they  are  not  all 
reconcilable  with  one  another.  They 
all  support  the  rule  as  laid  down  in 
Mellenv,  Whipple^  supra^  but  ad- 
mit of  many  exceptions  thereto. 
The  inconsistency  would  seem  to 
lie  in  the  action  of  assumpsit^ 
which  had  its  origin  in  lorl^  upon 
the  ground  that  one  who  is  injured 
by  another  has  his  action  to  recover 
damages,  although  a  stranger,  and 
becomes  entitled  by  acting  on  the 
inducement  held  forth :  Hare, 
Contracts  193. 

In  the  case  of  an  ordinary  con- 
tract by  A  with  B,  for  a  considera- 
tion, to  pay  B'sdebt  to  C,  there  is 
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an  absolute  contract  entered  into 
between  A  and  B,  but  to  it  C  is  not 
an  original  party,  and  the  question 
arises,  how  can  C,  who  is  not  privy 
to  such  contract,  sue  A  upon  his 
promise,  made  upon  a  valuable  con- 
sideration, for  the  debt  owing  to 
him  by  B  ?  Clearly  so  far  as  A  and 
B  are  concerned.  Bis  relieved  from 
the  pa3mient  of  such  debt,  and 
could  bring  suit  against  A,  if, 
through  his  breach,  B  should  be 
compelled  to  pay.  But  where  does  " 
C's  right  come  in  ?  Does  it  spring 
directly  from  the  contract  itself? 
Some  cases  have  gone  so  far  as  to 
hold  that  such  is  the  case,  that  the 
right  does  spring  from  the  contract, 
and  for  this  reason,  that  B  in  mak- 
ing the  contract  made  it  for  C  if  he 
chose  to  accede  to  it,  and  that  all 
that  C  has  to  do  is  to  ratify  or  as- 
sent to  it,  which  he  may  do  by  bring- 
ing action  thereon.  Now  if  such 
"be  the  case,  how  does  C  stand  with 
Tegard  to  B?  It  is  a  well  estab- 
lished principle  of  law  that  a  party 
must  ratify  or  assent  to  the  con- 
tract as  made.  He  cannot  assent 
to  it  and  yet  dissent  from  its  terms. 
It  therefore  follows  that  if  A  by  the 
■contract  released,  or  rather  relieved, 
B  from  all  liability  to  C,  the  latter 
in  assenting  to  such  contract  re- 
leases B  from  all  liability  and 
•agrees  to  look  to  A  wholly. 

This  theory  is  contended  for  in 
Warren  v.  BaUhelder  (1845),  16  N. 
H.  580,  where  the  defendant  was 
indebted  to  one  Dow  upon  a  prom- 
issory note,  and  Dow  was  indebted 
to  the  plaintiff,  who  had  brought 
an  action  and  summoned  the  de- 
fendant as  trustee.  Dow  requested 
defendant  to  pay  the  debt  and  costs 
to  the  plaintiff  out  of  the  money 
due  upon  the  note,  which  defend- 
ant promised  to  do  and  paid  the 
balance  to  Dow,  who  surrendered 


the  note.  Plaintiff  afterwards  re- 
quested defendant  to  pay  him  the 
money,  which  he  refused  to  do.  In 
an  elaborate  opinion,  wherein  he 
examines  the  cases  upon  the  ques- 
tion, Justice  Woods  sajrs,  "The 
facts  before  us  present  a  case  of 
money  had  and  received  by  the  de- 
fendant to  the  use  of  the  plaintiff. 
And  provided  the  plaintiff  is  so  far 
a  party  to  the  arrangement  as  to  be 
entitled  to  receive  the  money,  he 
may,  upon  the  general  principle  of 
the  cases  cited,  maintain  thiscu^on. 
But  if  before  commencing  suit,  he 
was  no  party  to  the  arrangement, 
either  by  an  original  participation 
in  it  or  by  a  subsequent  assent  to 
it  and  adoption  of  its  provisions, 
he  does  not  stand  in  such  privity 
with  the  defendant  as  to  be  entitled 
to  maintain  the  action;  But  the 
money  having  been  deposited  with 
the  defendant  for  the  purpose  of 
paying  the  debt  which  Dow  owed 
to  the  plaintiff,  the  assent  of  the 
plaintiff  to  that  arrangement,  and 
his  acceptance  of  that  provision 
made  for  the  pa3rment  of  his  de- 
mand, whether  such  assent  and  ac- 
ceptance were  contemporaneous 
with  the  acts  of  the  other  parties  * 
*  *  or  subsequent  *  *  must  oper- 
ate to  discharge  the  debt  for  which 
it  was  designed  to  provide,  unless 
there  should  be  cause  for  holding 
that  the  provision  was  merely  col- 
lateral. *  *  The  deposit  by  a  debt- 
or with  a  third  party  for  the  pay- 
ment of  his  debt,  and  the  promise 
of  him  with  whom  the  money  is 
deposited,  to  pay  the  same  to  the 
creditor,  together  with  the  assent  of 
the  creditor  to  the  arrangement, 
and  his  acceptance  of  the  provision 
which  is  made  by  it  for  securing  the 
payment,  his  claim  must  be  deemed 
and  taken  to  be  discharged  and 
paid,  and  a  new  debt  and  a  new 
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clebtor  adopted  in  the  place  of  the 
old."  The  case  of  Clough  v.  Giles 
(i8S6)  64  N.  H.  73,  is  to  the  same 
^effect. 

Another  view  of  the  question 
has,  however,  been  taken,  which 
looks  upon  the  contract  between  A 
and  B  as  imposing  a  duty  upon  A 
to  pay  B'sdebt  to  C,  from  which  the 
law  will  imply  a  promise  in  favor 
of  C.  Here  the  duty  and  the  prom- 
ise must  be  equal  to,  or  correspond 
with  each  other.  What  is  the  duty 
imposed  on  A,  and  where  is  the  im- 
plied promise  ?  The  duty  is  to  pay 
B's  debt  to  C  instead  of  B  and  so 
relieve  B  from  all  liability,  and  the 
implied  promise  arises  between  A 
and  C,  for  if  C  sues  A  upon  the 
promise  made  by  A  to  B,  (which  is 
impliedly  made  with  C)  he  must 
sue  him  as  liable  instead  of  B  and 
release  B. 

The  case  of  Bohanan  v.  Pope 
(1856),  42  Me.  93,  follows  this  prin- 
ciple. It  was  a  case  in  which  one 
Whitney  had  a  contract  with  the 
defendant  as  to  the  hauling  of  logs. 
Plaintiff  was  employed  by  Whitney 
to  haul  and  cut  the  logs,  and  not 
being  paid  brought  an  action 
against  the  defendant  to  recover  the 
amount  due  him.  Justice  May,  in 
delivering  the  judgment  of  the 
Court,  proceeded  as  follows : — "  It 
is  undoubtedly  true,  as  a  general 
proposition,  that  no  action  can  be 
maintained  upon  a  contract,  except 
by  some  person  who  is  a  party  to  it. 
But  this  rule  of  law,  like  most  oth- 
ers, has  its  exceptions ;  as,  for  in- 
stance, where  money  has  been  paid 
by  one  party,  to  a  second,  for  the 
benefit  of  a  third,  in  which  case  the 
latter  may  maintain  an  action 
against  the  first  for  the  money.  So, 
too,  where  a  party  for  a  valuable 
consideration  stipulates  with  an- 
other, by  simple  contract,  to  pay 


money  or  do  some  other  act  for  the 
benefit  of  a  third  person,  the  latter, 
for  whose  benefit  the  promise  is 
made,  if  there  be  no  other  objection 
to  his  recovery  than  a  want  of  privity 
between  the  parties,  may  maintain 
an  action  for  a  breach  of  such  en- 
gagement." He  relied  upon  the 
language  of  Justice  BiGBi<ow,  in  the 
opinion  of  the  Court  in  Brewer  v. 
Dyer  (1851),  7  Cush.  (Mass.)  337, 
which  reads  thus  : — **  It  [the  rule] 
does  not  rest  upon  the  ground  of 
any  actual  or  supposed  relationship 
between  the  parties,  as  some  of  the 
earlier  cases  would  seem  to  indicate ; 
nor  upon  the  reason  that  the  de- 
fendant, by  entering  into  such  an 
agreement,  has  impliedly  made 
himself  the  agent  of  the  plaintiff, 
but  upon  the  broader  and  more  sat- 
isfactory basis,  that  the  law,  oper- 
ating on  the  act  of  the  parties, 
creates  the  duty,  establishes  the 
privity,  and  implies  the  promise 
and  obligation,  on  which  the  action 
is  founded.** 

In  support  of  the  contention  that 
if  the  third  party  sues  the  prom- 
isor he  thereby  releases  the  person 
primarily  liable ;  Justice  May  in 
his  opinion  in  Bohanan  v.  Pope^ 
supra^  says  :  *' While  the  law  does 
this  in  favor  of  a  third  person, 
beneficially  interested  in  the  con- 
tract, it  does  not  confine  such  per- 
son to  the  remedy  which  it  so  pro- 
vides ;  he  may  *  *  if  he  choose, 
disregard  it  and  seek  his  remedy 
directly  against  the  party  with 
whom  his  contract  primarily  exists. 
But  if  he  does  so,  then  such  party 
may  recover  against  the  party  con- 
tracting with  him,  in  the  same 
manner  as  if  the  stipulation  in  the 
contract  had  been  made  directly 
with  him  and  not  for  the  benefit  of 
a  third  person.  The  two  remedies 
are  not  concurrent  but  elective,  and 
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an  election  of  the  latter  implies  an 
abandoment  of  the  former. ' '  To  the 
same  effect,  Todd  v.  Tobey  (1848), 
29  Me.,  219 ;  Motley  v.  Manuf,  Ins, 
Co.  (1849),  Id.  337.  The  cases  of 
Johnson  v.  Collins  (1862),  14  Iowa 
63  ;  Thompson  v.  Bertram  (1863), 
Id.  476  ;  ScotVsAdm'ry,  Gillet  aL 
(1865),  19  Id.  187 ;  Johnson  v. 
Knapp  (1873)  36  Id.  616  ;  Phillips 
Adm'r  v.  Van  Schaick  <5f  Wilcox 
(1873),  37  !<!•  229 ;  Roberts  v. 
Austin  Corbin  <5f  Co,  (1868),  26  Id., 
315,  support  this  view.  The  Iowa 
Code  of  Civil  procedure  provides : 
**  SSCTION  2543.  Every  action 
must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as 
provided  in  the  next  section,'* 
which  relates  to  actions  by  trustees, 
etc. 

The  case  of  National  Bank  v. 
Grand  Lod£:e{iS7S),^\J.  S.  123, 
was  an  action  brought  to  compel 
payment  of  certain  coupons  form- 
erly attached  to  bonds  issued  by  the 
Masonic  Hall  Association,  a  cor- 
poration existing  under  the  laws  of 
the  State  of  Missouri,  in  relation  to 
which  bonds  the  Grand  Lodge 
adopted  a  resolution  as  follows: 
**  Resolved,  that  this  Grand  Lodge 
assume  the  payment  of  the  two 
hundred  thousand  dollars  bonds, 
issued  by  the  Masonic  Hall  Associa- 
tion, provided  that  stock  is  issued 
to  the  Grand  Lodge  by  said  asso- 
ciation to  the  amount  of  said  as- 
sumption of  payment  by  this  Grand 
Lodge,  as  the  said  bonds  are  paid." 
The  opinion  of  the  Court  was  de- 
livered by  Justice  STRONG,  as  fol- 
lows: "The  resolution  of  the 
Grand  Lodge  was  but  a  proposition 
made  to  the  Masonic  Hall  Associa- 
tion, and,  when  accepted,  the  re- 
solution and  acceptance  constitut- 
ed at  most  only  an  executory  con- 
tract inter  partes,  *  *  The  holders 


of  the  bonds  were  not  parties  to  it, 
and  there  was  no  privity  between 
them  and  the  Lodge.  They  may 
have  had  an  indirect  interest  in  the 
performance  of  the  undertakings 
of  the  parties,  as  they  would  have 
in  an  agreement  by  which  the  lodge 
should  undertake  to  lend  money  to 
the  association,  or  contract  to  buy 
its  stock  to  enable  it  to  pay  its 
debts ;  but  that  is  a  very  different 
thing  from  the  privity  necessary  to 
enable  them  to  enforce  the  contract 
by  suits  in  their  own  names.  We 
do  not  propose  to  enter  at  large 
upon  a  consideration  of  the  inquiry 
how  far  privity  of  contract  between 
a  plaintiff  and  defendant  is  neces- 
sary to  the  maintenance  of  an  ac- 
tion of  assumpsit.  *  *  No  doubt  the 
general  rule  is  that  such  a  privity 
must  exist.  But  there  are  confes- 
sedly many  exceptions  to  it.  One 
of  them,  and  by  far  the  most  fre- 
quent one,  is  the  case  where  under 
a  contract  between  two  persons, 
assets  have  come  to  the  promisor's 
hands,  or  under  his  control,  which 
in  equity  belong  to  a  third  person. 
In  such  a  case,  it  is  held  that  the 
third  person  may  sue  in  his  own 
name.  But  then  the  suit  is  found- 
ed rather  on  the  implied  undertak- 
ing the  law  raises  from  the  pos- 
session of  the  assets,  than  on  the 
express  promise.  Another  excep- 
tion is  where  the  plaintiff  is  the 
beneficiary  solely  interested  in  the 
promise,  as  where  one  person  con- 
tracts with  another,  to  pay  money 
or  deliver  some  valuable  thing  to 
a  third.  But  where  a  debt  already 
exists  from  one  person  to  another, 
a  promise  by  a  third  person  to  pay 
such  debt,  being  primarily  for  the 
benefit  of  the  original  debtor,  and 
to  relieve  him  from  liability  to  pay 
it  (there  being  no  novation),  he  has 
a  right  of  action  against  the  prom- 


Digitized  by 


Google 


GRANT  V.    DIEBOLD   SAFE  AND    LOCK   CO. 


6oi 


isor  for  his  own  indemnity ;  and 
if  the  original  creditor  can  also  sue, 
the  promisor  would  be  liable  to  two 
separate  actions,  and  therefore  the 
rule  is  that  the  original  creditor  can- 
not sue." 

Cragin  v.  Lovell  (1883),  109  U. 
S.  194,  followed  the  doctrine  laid 
down  in  National  Bank  v.  Grand 
LodgCt  supra.  In  this  case  an  ac- 
tion was  brought  against  Cragin, 
alleging  a  sale  of  a  plantation  by  the 
plaintiff  to  one  Fisk,  a  portion  of 
the  price  being  paid  in  cash,  and 
nine  notes  for  the  balance  payable 
in  successive  years,  secured  by  a 
mortgage  of  the  estate.  Plaintiff 
further  alleged  that  Cragin  had 
paid  the  first  three  notes,  and  that 
foreclosure  proceedings  had  been 
taken  for  a  balance  due  plaintiff  on 
the  notes.  That  subsequently  to 
the  purchase  by  Fisk,  Cragin  claim- 
ed that  Fisk  was  acting  merely  as 
agent ;  that  the  purchase  in  his  own 
name  was  illegal ;  that  the  money 
paid  down  at  the  time  of  sale,  and 
subsequently  was  Cragin 's;  and 
that  he  had  been  Adjudged,  by  final 
decree,  to  be  the  legal  owner  of  the 
estate. 

The  plaintiff,  in  support  of  his 
right  of  action  against  Cragin,  re- 
lied upon  the  Louisiana  Civil  Code 
of  1870:  **Art.  1890.  A  person 
may  also,  in  his  own  name,  make 
some  advantage  for  a  third  person 
the  condition  or  consideration  of  a 
commutative  con ti act,  or  onerous 
donation ;  and  if  such  third  person 
consents  to  avail  himself  of  the  ad- 
vantage stipulated  in  his  favor,  the 
contract  can  not  be  revoked.'* 
And  also  upon  the  Code  of  Practice 
of  that  State :  **  Art.  35.  An  equit- 
able action  is  that  whieh  does 
not  immediately  arise  from  a  con- 
tract, but  from  equity  in  favor  of  a 
third  person,  not  a  party  to  it,  and 


for  whose  benefit  certain  stipula- 
tions have  been  made  ;  thus,  if  one 
stipulated  in  a  contract  entered  in- 
to with  another  person,  and  as  an 
express  condition  of  that  contract, 
that  this  person  should  pay  a  cer- 
tain sum  on  his  account,  or  give  a 
certain  thing  to  a  third  person,  not 
a  party  to  the  act,  that  third  person 
has  an  equitable  action  against  the 
one  who  has  contracted  the  obliga- 
tion, to  enforce  the  execution  of  the 
stipulation.**  Justice  Gray  how- 
ever held  that  the  provisions  of  the 
Codes  did  not  apply  to  the  case, 
saying :  **  The  only  allegations 
touching  the  relation  of  Cragin  to 
these  notes  are,  that  in  a  suit  by 
him  against  Fisk,  he  alleged  that 
Fisk,  in  purchasing  the  land,  acted 
merely  as  his  agent,  and  that  he 
owned  the  land  and  was  liable  and 
ready  to  pay  for  it.  *  *  If  this 
amounted  to  a  promise  to  any  one, 
it  was  not  a  promise  to  the  plain- 
tiff, nor  even  a  promise  to  Fisk  to 
pay  to  the  plaintiff  the  amount  of 
the  notes,  but  it  was,  at  the  utmost, 
a  promise  to  Fisk  to  pay  that 
amount  to  him,  or  to  indemnify 
him  in  case  he  should  have  to  pay 
it.** 

In  Pope  V.  Porter,  (1887,  U.  S. 
Cir.  Ct.,  S.  D.  Iowa,  C.  D.),33  Fed. 
Repr.  7 ,  the  plaintiff  was  a  mortgagee 
of  personal  property,  sold  by  the 
mortgagor  to  the  defendant,  who 
agreed  to  pay  the  mortgage  debt  as 
part  of  the  purchase  money.  Here 
Shir  AS,  J.,  states:  *'It  has  long 
been  the  settled  law  in  Iowa  that 
an  action  at  law  can  be  maintained 
upon  a  promise  made  by  A  to  B  to 
pay  a  debt  due  from  B  to  C,  provid- 
ed a  sufficient  consideration  is 
shown  to  exist.**  The  cases  of 
Bank  V.  Grand  Lodge  (1878),  98  U. 
S.  123,  and  Cragin  v.  Lovell  (}S&2>)y 
109  U.  S.   194,  supra,  were  relied 
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upon  by  connsel  for  the  defendant 
as  supporting  the  doctrine  that, 
under  the  facts  in  the  present  case, 
there  was  no  privity  of  action  l)e- 
tween  the  parties.  The  learned 
Judge,  however,  dismissed  this  con- 
tention by  showing,  that  in  Cragin 
y,  Lovell,  the  facts  failed  to  show  an 
agreement  between  Cragin  and 
Pisk  that  the  former  should  pay  to 
the  mortgaged  the  debt  due  her. 
He  also  drew  attention  to  the  fact 
that  in  the  cases  cited,  *'  the  prom- 
ise made  by  defendant  was  concur- 
rent with  and  dependent  upon  the 
contract  of  the  other  party,  and, 
being  an  executory  contract  be- 
tween the  intermediate  parties 
thereto,  a  third  party  could  not  sue 
thereon,  without,  in  effect,  chang- 
ing the  meaning  of  the  contract.** 
He  cites  the  opinion  of  Justice 
Strong,  in  Naiiofial  Bank  v. 
Grand  Lodge ^  supra ^  as  stating  the 
doctrine  applicable  to  the  present 
case  and  shows  that  in  the  case  then 
before  the  Court  the  property  **  l)e- 
longed  in  equity  to  the  plaintiffs ; 
that  is  to  say,  they  were  entitled, 
by  virtue  of  their  mortgage,  to  take 
possession  thereof,  to  sell  the  same, 
and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  due  them.  The 
defendant  came  into  possession  of 
these  assets  solely  through  the  con- 
tract he  made  with  Cheney  [the 
mortgagor],  whereby  he  assumed 
and  promised  to  pay  the  debt  due 
plaintiff  as  part  of  the  purchase 
price  of  the  com,  and  as,  by  means 
•of  this  possession  thus  obtained,  he 
lias  been  enabled  to  sell  the  com, 
and  now  holds  the  proceeds,  he  is 
liable  to  suit  on  part  of  plaintiffs. " 
This  view  is  taken  in  the  case  of 
Wood  V.  Moriarty  (1887),  15  R. 
!•  518,  which  was  an  action  of  as- 
sumpsit brought  by  plaintiff  against 
the  defendant  to  recover  the  price 


of  lumber  fiimished  to  one  Tibbetts 
for  use  in  the  building  of  defendant's 
houses.  There  was  a  written  in- 
stmment  executed  by  Tibbetts, 
transferring  and  assigning  the  con- 
tract to  defendant  in  consideration  . 
of  a  release  from  further  obligation 
under  it.  At  the  trial,  parol  evi- 
dence was  admitted  to  prove  the 
purchase  of  the  lumber,  the  execu- 
tion of  the  release,  and  that  defend- 
ant, besides  paying  the  considera- 
tions mentioned,  further  agreed  to 
pay  all  bills  incurred  by  Tibbetts  on 
account  of  the  contract.  It  was 
contended  on  the  part  of  the  de- 
fendant, that  the  agreement  was 
within  the  Statute  of  Frauds,  being 
an  agreement,  not  in  writing,  to 
answer  for  the  debt  of  another. 
This  argument  was  however  met 
by  Chief  Justice  DuRFEB  in  these 
words,  **An  agreement  to  answer 
for  the  debt  of  another,  to  come 
within  the  Statute  of  Frauds,  must 
be  an  agreement  with  the  creditor. 
A  promise  by  A  to  B  to  pay  a  debt 
due  from  B  to  C  is  not  within  the 
Statute  of  Frauds  *  *  The  contract 
is  absolute  *  *  The  course  of  de- 
cision in  this  State  favors  the  cred- 
itor's right  to  sue,  and  in  principle, 
we  think,  recognizes  it,  though  it 
has  not  hitherto  extended  to  a  purely 
oral  contract. ' '  He  cites  and  relies 
upon  Urquhari  v.  Braylon  (1878), 
12  R.  I.  169;  and  Merriman  ▼. 
Social  Manufacturing  Co.  (1878), 
Id.  175,  in  support  of  his  theory, 
and  remarks, — **  Courts  that  allow 
the  action  generally  hold  that  it  is 
not  affected  by  the  Statute  of 
Frauds,  though,  *  *  they  do  not 
unite  in  the  reasons  which  they 
give  for  so  holding." 

A  somewhat  dififerent  view  of  this 
phase  of  the  question  has  been 
taken  in  some  of  the  Courts  in  this 
country,  holding  the  contract  with- 


Digitized  by 


Google 


GRANT  V.    DIEBOLD  SAFE  AND   LOCK    CO. 


603 


in  the  provisions  of  the  Statute  of 
Frauds  and  therefore  void  unless  in 
writing.  Thus  in  Connecticut,  the 
Court  has  decided  that  a  promise 
made  by  A  to  B  to  pay  B's  debt  to 
C  is  within  the  Statute  of  Frauds 
and  void  unless  in  writing.  This 
view  was  taken  in  Clapp  v.  Lawton 
(1862),  31  Conn.  95,  an  action  of 
assumpsit,  alleging  a  promise  of  the 
defendants  to  pay  a  debt  due  to  the 
plaintiffs  from  the  firm  of  F.  &  W., 
with  a  general  count  for  money  had 
and  received.  F.  &  W.  were  pub- 
lishers of  a  newspaper,  and  sold  out 
to  defendants,  Lawton  &  Wright, 
and  transferred  to  them  their  assets, 
including  the  debts  due  to  the  firm. 
As  part  of  the  consideration,  it  was 
claimed  that  defendants  agreed  to 
pay  the  debts  of  F.  &  W.,  the  plain- 
tiff being  the  principal  creditor. 
The  Court,  however,  held  the  agree- 
ment to  be  void,  so  far  at  least  as  the 
plaintiffs  were  concerned,  by  the 
Statute  of  Frauds,**  Justice  DuTTon 
remarking,  '*  It '  would  seem  that 
the  mere  statement  of  the  case 
would  be  enough  to  show  that  it  is 
within  both  the  letter  and  spirit  of 
the  Statute.  The  Statute  in  terms 
requires  written  evidence  of  any 
agreement  whereby  to  charge,  the 
defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or 
miscarriage  of  another.**  Further 
he  contended  that  "the  promise  of- 
fered in  evidence  was  not  to  the 
plaintiffs,  nor  intended  for  their 
benefit.  It  was  a  mere  arrangement 
for  their  own  purposes,  between  de- 
fendants and  P.  &  W.  The  consid- 
eration did  not  move  from  the  plain- 
tiffs.*' These  remarks  are  approv- 
ed of  by  Justice  BuTLBR  in  Packer 
V.  Benton  (1868),  35  Conn.  343. 
The  earlier  cases  in  Tennessee  are 
to  the  same  effect;  Campbell  v. 
J^indley  (1^2),  3Humph.  (Tenn.), 


330 ;  McAlisler  v.  Mar  berry  {iZ^^ 
4  Id.  426,  but  the  case  of  Moore  v. 
Slovall^i^-ji))^  2  Lea  (Tenn),  543, 
overrules  them  and  establishes  that 
such  a  contract  is  not  within  the 
Statute,  and  that  the  party  for  whose 
benefit  it  is  made  may  sue  thereon. 
There,  one  Johnson  bought  land  of 
the  plaintiff  and  gave  as  part  pay- 
ment his  note,  a  lien  being  retained 
on  the  face  of  the  deed  for  the  pur- 
chase money,  Johnson  sold  to  de- 
fendant, the  consideration  being  the 
assumption  by  defendant  of  the  debt 
to  plaintiflfe.  Upon  a  rehearing, 
Justice  Freeman  delivered  the 
opinion  of  the  Court :  ' '  The  ques- 
tion turns,  so  far  as  the  principle 
involved  is  concerned,  on  whether 
this  contract  is  within  the  Statute 
of  Frauds,  and  therefore  required 
not  only  to  be  in  writing,  but  sign- 
ed by  the  party  to  be  charged,  and 
also  made  direct  to  the  party  suing 
on  it.  *  *  Holding  the  decisions 
referred  to  [Campbell  v.  Findley^ 
supra  and  Erwin  v.  Wagner  (1813), 
Cook  (Tenn.)  400]  not  to  be  in  ac- 
cord with  sound  principle,  the  only 
question  is,  whether  they  should  be 
overruled  or  remain  simply  because 
they  been  made.  We  think  they 
should  be  overruled  and  the  rule  of 
law  established  on  a  sound  basis. 
Several  considerations  lead  us  to 
this  conclusion.  The  question  is 
not  one  on  which  rights  of  property 
depend,  nor  will  titles  be  in  the  least 
affected  by  it.  It  will  in  our  judg- 
ment give  us  a  rule  on  the  subject, 
not  only  in  accord  with  sound 
principle,  but  be  in  accord  with 
other  principles  of  our  law,  well 
settled,  on  which  we  habitually  act. 
For  instance,  it  is  beyond  question 
that  in  a  court  of  equity  the  law  has 
been  long  settled  that' where  a  ven- 
der has  sold  the  estate  without 
notice,  if  the  purchase  money  has 
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not  been  paid,  the  original  vendor 
may  proceed  against  the  estate  for 
his  lien,  or  against  the  purchase 
money  in  the  hands  of  the  pur- 
chaser for  satisfaction  :*  2  Story 
Eq.  J.,  {1232.  That  is  the  precise 
case,  with  the  additional  fact  that 
here  the  purchaser  has  expressly 
contracted  the  money  shall  be  paid 
by  him  to  the  original  vendor,  which 
makes  a  much  stronger  case.  The 
principle  in  such  cases  is,  that  the 
party  has  money  in  his  hands  which 
he  cannot  conscientiously  withhold 
from  the  other  party.  This  is  the 
law  in  a  court  of  equity,  but  why 
not  in  a  court  of  law  when  the  ac- 
tion of  assumpsit^  an  equitable  ac- 
tion in  such  cases,  entitles  the  party 
to  recover  that  which  he  equitably 
ought  to  have.  ♦  *  *  *  I^astly,  it 
attains  the  justice  of  the  case,  and 
can  do  no  harm  to  any  one  to  en- 
force the  solemn  contract  of  a  party, 
based  on  a  valuable  consideration, 
received  and  enjoyed  by  him.'* 

The  same  doctrine  is  upheld  in 
California,  where  the  Civil  Code 
gives  the  third  party  a  right  of  ac- 
tion upon  a  contract  made  express- 
ly for  his  benefit.  See  Section  1559 
of  the  Civil  Code  cited  with  Mc- 
Laren V.  Hutchinson^  infra. 

The  rule  in  favor  of  such  actions, 
however,  does  not  apply  to  the  case 
of  a  party  incidentally  benefited  by 
the  contract.  Thus,  in  Chung  Kee 
V.  Davidson  et  al,  (1887),  73  Cal. 
522,  where  the  defendant  Cook  ex- 
ecuted a  deed  which,  upon  its  face, 
purported  to  be  an  absolute  con- 
veyance of  certain  property,  but 
was  in  fact  a  mortgage  to  secure 
certain  indebtedness  from  Cook  to 
the  defendants.  By  a  defeasance 
subsequently  executed, it  was  agreed 
that  Cook  should  retain  possession 
of,  and  manage  the  property,  which 
consisted  of  mines  and  turn  over  to 


the  defendants  the  entire  result  of 
each  ** clean  out**  of  the  "flumes 
and  under-currents  of  the  mines,** 
be  applied  **  to  the  defraying  of  the 
expenses  of  running  and  working 
said  mines,**  and  **the  payment  of 
all  promissory  notes,  obligations, 
and  accounts  of  indebtedness  of 
whatsoever  nature,*'  due  said  de- 
fendants. While  working  the  mine 
Cook  became  indebted  to  certain 
Chinamen  for  labor  done  and  labor- 
ers furnished,  and  gave  to  the 
Chinamen  a  vrritten  statement  of 
their  indebtedness.  These  claims 
were  properly  transferred  to  the 
plaintiflF,  who  brought  action  for 
the  amount  due,  alleging  that  under 
the  terms  of  the  agreement  or  writ- 
ten contract  they  were  entitled  to 
receive  the  amount  from  the  de- 
fendants and  Cook,  out  of  certain 
"gold-dust,**  the  result  of  a  clear- 
up.  Defendants  had  paid  several 
amounts,  upon  Cook's  order,  had 
taken  a  sum  on  account  of  money 
due  by  Cook,  and  had  also  paid  an- 
other party's  account,  for  work 
done  for  Cook.  The  Court  held 
that  the  contract  wAs  not  made  ex- 
pressly for  the  benefit  of  the  plain- 
tiflPs  assignors.  On  the  contrary, 
that  it  was  made  expressly  for  the 
benefit  of  the  parties  named  there- 
in ;  and  that  the  most  that  could  be 
said  was  that  it  was  a  contract  in- 
cidentally for  the  benefit  of  those 
who  worked  in  the  mine.  *'It  is 
not  necessary,  that  the  parties  for 
whose  benefit  the  contract  hsis  been 
made  should  be  named  in  the  con- 
tract. It  must  appear,  however, 
by  the  direct  terms  of  the  contract, 
that  it  was  made  for  the  benefit 
of  such  parties.  It  cannot  be  im- 
plied from  the  fact  that  the  con- 
tract would,  if  carried  out  between 
the  parties  to  it,  operate  incidentally 
to  their  benefit.'* 
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The  action  was  brought  under 
the  Civil  Code  of  the  State  which 
provides:  Sec.  1559.  **  A  contract 
made  expressly  for  the  benefit  of  a 
third  person,  may  be  enforced  by 
him  at  anytime  before  the  parties 
thereto  rescind  it.*' 

The  distinctions  taken  by  the 
various  courts  are  not  all  readily 
reconcilable,  yet  those  stated  by 
Justice  Sergbant  in  Blymire  v. 
Boisile  (1837),  6  Watts  (Pa.)  182, 
would  seem  to  be  the  law  in  Penn- 
sylvania,and  to  have  been  generally 
followed :  "If  one  pay  money  to 
another  for  the  use  of  a  third  per- 
son, or  having  money  belonging  to 
another,  agree  with  that  other  to 
pay  it  to  a  third,  action  lies  by  the 
person  beneficially  interested.  But 
where  the  contract  is  for  the  bene- 
fit of  the  contracting  party,  and  the 
third  person  is  a  stranger  to  the 
contract  and  consideration,  the 
action  must  be  by  the  promisee." 
Quoting  the  language  of  Justice 
HuTTON  in  Hadfield  v.  Levis 
(1656),  Het.  176,  he  proceeds: 
**  there  is  a  difference  where  the 
promise  is  to  perform  to  one  who 
is  not  interested  in  the  cause,  and 
when  he  hath  an  interest  In  the 
first  case,  he  to  whom  the  promise 
is  made,  shall  have  tlie  action,  and 
not  he  to  whom  the  promise  is  to 
be  performed.'* 

As  pointed  out  by  Justice  Wood- 
ward, in  Guthrie  v.  Kerr  (1878), 
85  Pa.  303 :  **  In  the  one  instance 
the  promisor  becomes  the  custodi- 
an and  trustee  of  a  fund  actually 
belonging  to  the  beneficiary.  In 
the  other,  he  undertakes  to  pay 
some  money  or  do  some  act  in  con- 
sideration of  a  benefit  conferred  on 
himself."  In  Torrens  v.  Campbell 
(1874)  74  Pa.  470,  Justice  Mercur 
stated  the  first  branch  of  the  rule 
to  be  that  where  the  promisor  re- 


ceives money  or  personal  property 
to  be  converted  into  money,  in  trust 
for  a  third  party,  the  action  may 
be  sustained  in  the  name  of  the 
latter." 

The  true  reason  given  for  this 
distinction  may  be  gathered  from 
the  opinion  of  Justice  Sergeant 
in  BlyfHtre  v.  Boistle  supra ^  where- 
in he  says,  *  *  Where  one  person  con- 
tracts with  another  to  pay  money 
to  a  third,  or  to  deliver  over  some 
valuable  thing  and  such  third  per- 
son is  thus  the  only  party  in  inter- 
est, he  ought  to  possess  the  right  to 
release  the  demand  or  recover  it  by 
action.  But  when  a  debt  already 
exists  from  one  person  to  another, 
promise  by  a  third  person  to  pay 
such  debt,  being  for  the  benefit  of 
the  original  debtor,  and  to  relieve 
him  from  tlie  payment  of  it,  he 
ought  to  have  a  right  of  action 
against  the  promisor  for  his  own  in- 
demnity, and  if  the  promisor  were 
also  liable  to  the  original  creditor, 
he  would  be  subject  to  two  separate 
actions  at  the  same  time,  for  the 
same  debt,  which  would  be  incon- 
venient, and  might  lead  to  injus- 
tice." The  case  of  Morrison  v. 
Beckey  (1837),  6  Watts  (Pa.)  349, 
supports  these  views. 

In  such  cases  the  consideration, 
to  use  the  words  of  Justice  Rogers 
in  Hindv.Holdship  (1833),  2  Watts 
(Pa.)  104,  **is  sufiicient,  if  it  arise 
from  any  act  of  the  plaintiff,  from 
which  the  defendant  or  a  stranger 
derives  any  benefit,  however  small, 
if  such  act  is  performed  by  the 
plaintiff,  with  the  assent,  express 
or  implied,  of  the  defendant ;  kx 
by  reason  of  any  damage,  or  any 
suspension  or  forbearance  of  the 
plaintiff's  right  at  law  or  in  equity ; 
or  any  possibility  of  loss  occasioned 
to  tlie  plaintiff  by  the  promise  of 
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another,  although  no  actual  benefit 
accrues  to  the  party  undertaking.** 
Hosteller  v,  Hollinger  (1888), 
117  Pa.  606,  was  a  case  in  which 
JohnS.,  and  Jacob  Hostetter  each 
placed  a  certain  sum  in  the  hand  of 
their  brother  Henrj',  upon  his 
agreement  to  contribute  a  like  sum 
to  the  fund,  the  whole  to  be  for  the 
use  of  Maria  Baer  since  deceased. 
Maria  Baer  was  not  a  party  to  the 
consideration,  and  was  in  some 
sense  a  stranger  to  the  contract. 
**  Although  she  may  not  even  have 
known  of  the  transaction  between 
the  three  brothers,  yet,  if  the  con- 
tract was  wholly  for  her  own  bene- 
fit ;  if  the  control  of  the  fund  was 
wholly  relinquished  by  the  parties 
creating  it ;  and  Henry  Hostetter 
acted,  or  assumed  to  act,  as  her 
agent  in  receiving  and  holding  it, 
so  that  the  ownership  of  the  fund 
vested  in  her,  she  might  maintain 
an  action  in  her  own  name  when 
she  became  informed  of  the  facts. 
It  is  well  settled  in  a  series  of  de- 
cisions, that  he  for  whose  benefit  a 
promise  is  made,  may  maintain  an 
action  upon  it,  although  no  con- 
sideration pass  from  him  to  the  de- 
fendant, nor  any  promise  from  the 
defendant,  directly  to  the  plaintiff:'* 
Ci,ARK,  J., citing  Hind  v.  Holdship 
(1833),  2  Watts.  (Pa.)  104  ;  Justice 
V.  Tallman  (1878), 86  Pa.  147  where 
the  defendant  had  promised  Wilson 
for  a  valuable  consideration  to  pay 
his  debt  to  the  plaintiff,  out  of  pro- 
perty placed  in  his  hands  by  Wilson, 
and  Townsendy,  Long  (1875),  77 Id. 

143- 

The  distinctions,  which  arise 
where  the  contract  is  for  the  benefit 
of  the  contracting  party,  and  the 
third  party  is  a  stranger  to  the  con- 
sideration, are  perhaps  more  fully 
illustrated  by  the  case  of  Kountz  v. 
Holthouse  (1878),  85  Pa.  235,  where 


Campbell  and  Young,  being  asso- 
ciated as  partners,  became  indebted 
to  Holthouse,and  Young,  by  a  writ- 
ten agreement,  sold  his  interest  to 
Koimtz ;  the  latter  assuming  and 
agreeing  to  pay  Young's  indebted- 
ness. Campbell  and  Kountz  con- 
tinued the  business.  Holthouse 
brought  action  against  Kountz  and 
the  Court  ruled  that  it  would  not 
lie,  Justice  Msrcur,  saying: — 
*  *  There  is  nothing  in  the  case  before 
us  indicating  that  the  property  sold 
to  Kountz  was  to  be  delivered  over 
to  the  defendant  in  error ;  nor  that 
it  was  to  be  converted  into  money 
and  the  proceeds  be  paid  to  him ; 
nor  is  there  any  feir  inference,  *  * 
that  the  avails  and  proceeds  of  the 
property  and  business  should  pay 
and  discharge  the  debt  due  to  the 
defendant  in  error.  *  *  To  en- 
able the  third  person  to  sustain  the 
action,  money  or  property  must 
have  been  placed  in  the  hands  of 
the  defendant  for  his  use,  or  he 
must  have  become  a  party  to  the 
new  agreement.**  To  the  same  ef- 
fect are  the  cases  of  Torrens  v. 
Campbell  (1874),  74  Pa.  470,  and 
Blymire  v.  Boistle^  supra.  The 
cases  of  Torrens  v.  Campbell  and 
Kountz  V.  Holthouse  are  followed 
in  Zell^s  Appeal {1^6),  in  Pa.  537. 
The  same  ruling  is  followed  in 
Peacock  V.  Williams  (1887),  98  N. 
C.  324,  where  it  appeared  that  the 
plaintiff  had  furnished  lumber  to  a 
contractor,  to  be  used  upon  certain 
property  owned  by  one  Luke ;  that 
his  account  had  not  been  paid; 
that  the  defendant  contracted  with 
Luke  for  a  note  of  |8oo  to  pay  off 
and  discharge  ''all  liens  and  in- 
cumbrances whatever  ^^  upon  the 
said  property ;  that  plaintiff  had  a 
lien  on  the  property,  registered  and 
filed,  and  that  Luke  had  due  notice 
of  the  plaintiff^s  claim  before  set- 
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tlement  with  the  contractor.  The 
defendant  had  stipulated  after  pay- 
ment of  all  bills  to  surrender  to 
Luke  '*full  and  free  possession** 
of  the  property,  **free  from  all 
liens  and  encumbrances.**  In  the 
opinion  of  the  Court,  Chief  Justice 
Smith  said,  that  "the  plaintiff's 
right  Df  action  rested  entirely  upon 
the  undertaking  on  the  part  of 
Williams  *  *  to  surrender  the 
house  to  the  owner  of  the  lot,  '  free 
from  all  liens  and  incumbrances 
whatever.*  *  *  The  defendant 
incurred,  under  this  agreement 
and  from  his  possession  of  the  note, 
no  personal  liability  which  the 
plaintiff  can  enforce  in  this  form  of 
action,  ^^  contractu.  The  agree- 
ment is  in  substance  one  for  the 
indemnity  of  the  owner  of  the 
property  against  its  being  subjected 
to  the  asserted  lien,  and  is  solely 
between  the  parties  to  it^  with  whom 
the  plaintiff  is  not  in  privity.  *  * 
Here  there  is  no  promise  to  pay  the 
plaintiff,  and  the  defendant  has  no 
funds  with  which  to  make  the  pay- 
ment, but  only  a  note  secured  from 
the  party  by  which  they  might  be 
derived.'* 

In  Alabama^  a  somewhat  differ- 
ent course  has  been  taken  by  the 
Courts,  for  in  Shotwell  v.  Gilkey 
(1858),  31  Ala.  724,  Justice  Walkkr 
stated  the  law  as  follows :  *'  Where 
one,  for  a  sufficient  consideration 
moving  from  another  indebted  to 
a  third  person,  promises  him  so  in- 
debted to  pay  his  creditor,  a  fail- 
ure to  comply  with  the  contract 
gives  a  right  of  action,  either  to  the 
promisee,  or  to  the  person  for 
whose  benefit  the  promise  was 
made."  See  also  Mason  v.  Hall 
(i857)»  30  Ala.  599.  The  Civil 
Code  of  this  State  (Id.  1886,  p.  577) 
provides :  *  *  2594.  Actions  on  prom- 
issory notes,  bonds,  or  other  con- 


tracts, express  or  implied,  for  the 
payment  of  money,  must  be  prose- 
cuted in  the  name  of  the  party 
really  interested,  whether  he  has 
the  legal  title  or  not,  subject  to  any 
defense  the  payor,  obligor,  or  debtor 
may  have  had  against  the  payee, 
obligee,  or  creditor,  previous  to  no- 
tice of  assignment  or  transfer,  ex- 
cept that,  in  actions  upon  bills  of 
exchange  and  promissory  notes 
payable  at  a  bank  or  banking 
house,  or  at  a  designated  place, 
and  other  commercial  instruments, 
the  suit  must  be  instituted  in  the 
name  of  the  person  having  the 
legal  title."  The  meaning  of  the 
words,  "the  party  really  inter- 
ested,'* was  considered  in  Yerby 
V.  Sexton  (1872),  48  Ala.  311, 
and  was  thus  explained  by  Chief 
Justice  Peck:  "Where  the  dry 
legal  title  is  in  one,  and  a  clear, 
equitable  title  is  in  another,  wheth- 
er by  transfer,  delivery,  or  other- 
wise, to  whom  alone  the  money  be-' 
longs,  and  who  only  is  entitled  to 
receive  it,  and  authorized  to  dis- 
charge the  debtor, — in  such  cases, 
there  is  no  trouble  ;  the  action 
must  be  brought  in  the  name  of  the 
equitable  owner.  He  is  *  *  the 
party  really  interested.  But  where 
the  party  having  the  legal  title,  is 
also  the  only  party  entitled  to  re- 
ceive the  money  and  discharge  the 
debtor,  although,  when  collected, 
he  holds  the  money,  not  for  his  own 
use  but  for  the  use  of  some  other 
person  or  pet^ns,  and  to  whose 
use  he  is  to  apply  it  or  to  whom  he 
is  bound  to  pay  it, — in  such  cases, 
the  action  must  be  in  the  name  of 
the  party  having  the  legal  title.** 

The  Code  of  Civil  procedure  of 
Arizona  provides:  "680.  Every 
action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest, 
except  as  otherwise  prescribed.  * ' 
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The  Revised  Statutes  of  Arkan- 
5(tf,  ch.  119,  Id.  1884,  p.  972,  pro- 
vide: *'Sec.  4933.  Every  action 
most  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as 
provided  in  Sections  4935,  4936, 
and  4938." 

California  Courts  sustain  the 
right  of  the  original  creditor  to 
bring  his  action,  except  in  cases  of 
merely  incidental  benefit :  page  604, 
supra. 

In  Colorado  such  actions  are  sup- 
ported, Justice  Wei,i3,  in  Lehow 
V.  Simonton  (1877),  3  Colo.  346, 
after  quoting  numerous  decisions 
pro  and  con^  saying:  "The doc- 
trine of  the  last  [those  in  favor  of 
the  action]  quoted,  while  professedly 
an  anomaly,  seems  to  us  the  more 
convenient.  It  accords  the  remedy 
to  the  party  who  in  most  instances 
is  chiefly  interested  to  enforce  the 
promise,  and  avoids  multiplicity  of 
actions.  That  it  should  occasion 
injustice  to  either  party  seems  tons 
impossible.*'  ^This  is  also  the  law 
in  South  Carolina,  Thomson  v. 
Gordon  (1848),  3  Strobh.  (S.  C.) 
196. 

The  Connecticut  courts  require 
the  promise  to  be  in  writing,  in 
compliance  with  the  provisions  of 
the  Statute  of  Frauds :  page  603, 
supra. 

In  Dakota  the  quesion  is  provid- 
ed for  by  the  Civil  Code,  which 
provides:  "I3499.  A contract,made 
expressly  for  the  benefit  of  a  third 
person  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto 
rescind  it." 

In  Florida  t  the  courts  uphold  the 
right  of  a  third  party  to  sue  on  a 
promise  made  to  another  for  his 
benefit.  Hunter  v.  Wilson,  Stearly 
&  Co,  (1885),  21  Fla.  250,  but  there 
must  be  a  clear  intention  and  pur- 
pose upon   both  the   part   of  the 


promisor  and  promisee  to  benefit 
such  third  person  directly  and  prim- 
arily :  Wright  v.  Terry  (1887),  23 
Fla.  160: 

The  Code  of  Georgia,  (Id.  1882) 
provides:  **  82747.  If  there  be  a 
valid  consideration  for  the  promise, 
it  matters  not  from  whom  it  is 
moved  ;  the  promisee  may  sustain 
his  action,  though  a  stranger  to  the 
consideration." 

In  Idaho,  the  Revised  Statutes 
(Id.  1887,  p.  380)  provide  :  *'  SEC. 
3221.  A  contract  made  expressly 
for  the  benefit  of  a  third  person, 
may  be  enforced  by  him  at  any 
time  before  the  parties  thereto  re- 
scind it." 

In  Illinois,  the  distinction  be- 
tween simple  contracts  and  speci- 
alties, with  reference  to  this  right, 
is  abolished  by  Section  19,  ch.  1 10 
of  the  Revised  Statutes  of  that  State 
as  decided  by  the  case  of  Dean  v. 
Walker  (1883),  107  111.  540,  where- 
in Justice  Craig,  in  delivering  the 
opinion  of  the  Court  said: — **It  is 
said  a  third  party  cannot  bring  an 
action  in  his  own  name  on  a  contract 
under  seal  between  third  parties 
*  *  *  but  *  *  the  rule  of  the  com- 
mon law  on  that  subject  has  been 
changed  by  Section  19,  chapter  no 
of  the  Revised  Statutes  of  1874,  page 
776,  so  that  now  it  is  immaterial, 
for  the  purpose  of  bringing  the  suit, 
whether  the  contract  is  under  seal 
or  not"  The  section  referred  to 
reads  as  follows  : — *  *  19.  Any  deed, 
bond,  note,  covenant  or  other  in- 
strument under  seal  (except  penal 
bonds)  may  be  sued  and  declared  up- 
on or  set  off  as  heretofore,  or  in  any 
form  of  action  in  which  such  in- 
strument might  have  been  sued  and 
declared  upon  or  set  off  if  it  had  not 
been  under  seal,  and  demands  upon 
simple  contracts  may  be  set-off 
against  demands  upon  sealed  ihstru- 
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ments,  judgments  or  decrees  (Rev. 
Stat.  ed.  1889,  p.  1013). 

In  Hume  v.  Broweret  al.  (1887), 
25  111.  App.  130;  Plkasants,  p.  J., 
said: — **  It  has  long  been  settled 
that  a  third  party  may  sne  on  a 
simple  contract  entered  into  by 
others  forhisbenefit^  and  upon  such 
an  agreement  to  pay  all  the  debts  of 
one  party  any  creditor  of  such  party 
may  maintain  an  action.*'  He 
cited  Shober  v.  Kerting  (1883),  107 
m.  344 ;  and  Snell  v.  Ives  (1877),  85 
Id.  279  in  support  of  his  opinion, 
and  followed  Dean  v.  Walker  ( 1883) . 
107  111.  540. 

The  Indiana  courts  uphold  the 
original  creditor's  action  if  there 
is  a  sufficient  consideration. 

In  Carnahan  v.  Tousey  (1884), 
93  Ind.  561,  Justice  Woods  states 
the  law  as  follows :  **  In  an  action 
upon  a  contract  at  law,  strictly, 
privity  of  contract  is  essential  to  the 
right  of  action,  but  the  rule  in 
equity  is  different,  and  by  a  long 
line  of  decisions  *  *  this  court  has 
held  that  a  promise  of  one  person 
to  another  for  the  benefit  of  a  third 
may  be  enforced  in  an  action 
brought  by  the  latter  in  his  own 
name. ' '  To  the  same  effect,  Roden- 
barger  v.  Bramblett  (1881),  78  Id. 
213.  In  Worley  v.  Sipe  (1887),  iii 
Ind.  238, the  action  was  brought  by  a 
married  woman  against  the  defend- 
ant to  recover  a  sum  of  money 
which  she  alleged  he  had  promised 
to  pay  her.  It  appeared  that  her 
husband  was  the  owner  of  land,  and 
sold  the  same  to  the  defendant,  the 
consideration  being  a  promise  on 
his  part  to  pay  a  certain  sum  of 
money  to  the  plaintiff.  Chief 
Justice  Zoi^i^ARS  held  that  there 
was  a  sufficient  consideration  for 
the  promise,  namely,the  release  by 
the  plaintiff  of  her  inchoate  inter- 
est. 

Vol.  XXXVIII.— 39 


The  Iowa  courts  also  allow  the  ori- 
ginal creditor  to  sue  but  put  him  to 
an  election,  so  that  a  suit  against 
the  new  promisor  releases  the  origi- 
nal debtor  :  supra  ^  page  600. 

In  Kansas,  the  rule  may  be  taken 
as  well  settled,  that  third  parties 
not  privy  to  a  contract,  nor  to  its 
consideration,  may  sue  upon  it  to 
enforce  any  stipulation  made  for 
their  benefit :  Anthony  v.  Herman 
(1875).  14  Kans.  494;  Strong  v. 
Marcy  (1885).  33  Id.  109;  Brenner 
V-  Luth  (1882).  28  Id.  583;  Life 
Assurance  Society  v  Welch  (1881). 
26  Id. 362.  The  principles  governing 
these  cases  are  well  put  by  Justice 
Valentine,  in  Burton  v.  Larkin 
(1887)  36  Kan.  246,  quoting  the  case 
oi Simon  v.  Brozan  (1877) y  66  N.  Y. 
355,  where  the  following  language  is 
used:  **It  is  not  every  promise 
made  by  one  to  another,  from  the 
performance  of  which  a  benefit  may 
inure  to  a  third,  which  gives  aright 
of  action  to  such  third  person,  he 
being  neither  privy  to  the  contract 
nor  to  the  consideration.  The  con- 
tract must  be  made  for  his  benefit 
as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited, 
We  think  this  a  correct  statement 
of  the  law  *  *  Of  course  the  name 
of  the  person  to  be  benefited  by  the 
contract  need  not  be  given,  if  he 
is  otherwise  sufficiently  described 
or  designated.  Indeed  he  may  be 
one  of  a  class  of  persons,  if  the  class 
is  sufficiently  described  or  designa- 
ted. In  any  case  where  the  person 
to  be  benefited  is  in  any  manner 
sufficiently  described  or  designated, 
he   may  sue  upon  the  contract." 

These  views  are  supported  by  the 
case  of  The  Piano  Manufacturing 
Cq.  v.  Burrows  (1888),  40  Kans. 
361 ;  and  the  very  recent  one  of 
Mumper  v.  KeUey  decided  March 
8, 1890  (Sup.  Ct.  Kans> 
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The  Civil  Code  of  Kentucky  pro- 
vides— **  J  i8.  Every  action  must 
be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  pro- 
vided in  Section  21." 

'  *  J  2 1 .  A  personal  representative , 
guardian,  curator,  committee  of  a 
person  of  unsound  mind,  trustee  of 
an  express  trust,a  person  with  whom 
or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  a  receiv- 
er appointed  by  a  court,  the  assign- 
ee of  a  bankrupt,  or  a  person  ex- 
pressly authorized  by  statute  to  do 
so,  may  bring  an  action  without 
joining  vnth  him  the  person  for 
whose  benefit  it  is  prosecuted.** 

In  Allen  v.  Thomas  (i860),  3 
Met.  (Ky.)  198  the  Court  upheld 
the  doctrine  (that  the  creditor  might 
sue),  as  "  well  settled.**  The  case 
of  Smith  V.  Smith  (1869),  3  Bush. 
(Ky.)  625  also  supports  the  rule : 
there  the  court  relied  upon  the 
above  section,  and  held  that  section 
33,  (Revised  Code,  1888,  J  21)  did 
**  not  take  the  right  from  the  real 
party  in  interest  to  bring  the  suit 
in  his  own  name.** 

In  Louisiana^  the  cases  of  The 
N,  O.  St,  Joseph^ s  Association  v. 
Magnier  (1861),  16  La.  Ann.  338, 
and  Ferguson* s  Succession  (1863), 
17  Id.  255  ;  and  the  Civil  Code  of 
1870,  Art.  1890,  and  the  Code  of 
practice,  Art.  35,  supra,  page  601, 
support  the  right  of  a  third  party  to 
sue  upon  the  contract. 

The  Maine  courts  proceed  upon 
the  ground  of  an  implied  promise 
and  a  consequent  release  of  the 
original  debtor :  page  599,  supra. 

In  Maryland,  the  case  of  Coates 
&  Brother  v.  The  Penn,  Fire  Ins. 
Co.  of  Philadelphia  (1882),  58  Md. 
172,  supports  the  right  of  the  third 
party  to  bring  action  upon  the 
promise  made  for  his  benefit. 

In  Massachusetts,  the  earlier  cases 


would  seem  to  lead  to  the  conclu- 
sion that  the  rule  of  law  in  that 
State  was  that  such  actions  could 
be  maintained,  for  in  Hally.  Mars- 
ton  (1822),  17  Mass.  575,  Chief  Jus- 
tice Parkbr  said:  '*It  seems  to 
have  been  well  settled  heretofore 
that  if  A  promises  B  for  a  valuable 
consideration,  to  pay  C,  the. latter 
may  maintain  assumpsit  for  the 
money.  *  *  The  principle  of 
this  doctrine  is  reasonable  and  con- 
sistent with  the  character  of  the 
action  of  assumpsit  for  money  had 
and  received.  There  are  many 
cases  in  which  that  action  is  sup- 
ported without  any  privity  between 
the  parties  other  than  what  is  creat- 
ed by  law.  Whenever  one  man  has 
in  his  hands  the  money  of  another, 
which  he  ought  to  pay  over,  he  is 
liable  to  this  action,  although  he 
has  never  seen  or  heard  of  the  party 
who  has  the  right.  When  the  fact 
is  proved  that  he  has  the  money, 
if  he  cannot  show  that  he  has  legal 
or  equitable  ground  for  retaining 
it,  the  law  creates  the  privity  and 
the  promise.**  And  Justice  Bigb- 
W>w,  in  Brewer  v.  Dyer  (1852),  7 
Cush.  (Mass.)  337,  added  that,  '*  it 
does  not  rest  upon  the  ground  of 
any  actual  or  supposed  relationship 
between  the  parties,  as  some  of  the 
earlier  cases  would  seem  to  indi- 
cate, nor  upon  the  reason  that  the 
defendant  by  entering  into  such  an 
agreement,  has  impliedly  made 
himself  the  agent  of  the  plaintiff, 
*  *  but  upon  the  broader  and 
more  satis&ctory  basis,  that  the 
law  operating  on  the  act  of  the  par- 
ties, creates  the  duty,  establishes  a 
privity  and  implies  the  promise  and 
obligation,  on  which  the  action  is 
founded.**  The  opinion  of  Chief 
Justice  Shaw,  in  Carnegie  v.  Mor- 
rison (i84i),2  Met.  (Mass)  381,  also 
supports  this  view. 


Digitized  by 


Google 


GRANT   V,    DIEBOLD   SAFE   AND    LOCK    CO. 


6ir 


The  opinions  delivered  in  the 
the  more  recent  cases  in  that  State 
would,  however,  seem  to  be  against 
the  right  of  a  third  party  to  sue 
upon  a  contract  made  for  his  bene- 
fit, for  in  the  case  of  Exchange 
Bank  of  SI,  Louis  v.  Rice  (1871), 
107  Mass.  37,  Justice  Gray  defines 
the  law  thus:  "The  general  rule 
of  law  is,  that  a  person  who  is  not  a 
party  to  a  simple  contract,  and  fi-om 
whom  no  consideration  moves,  can- 
not sue  on  the  contract,  and  conse- 
quently that  a  promise  made  by  one 
person  to  another,  for  the  benefit  of 
a  third  who  is  a  stranger  to  the  con- 
sideration, will  not  support  an  ac- 
tion by  the  latter.  And  the  recent 
decisions  in  this  commonwealth  and 
in  England  have  tended  to  uphold 
the  rule  and  to  narrow  the  excep- 
tions to  it.*'  He  further  adds  that : 
"The  unguarded  expressions  of 
Chief  Justice  Shaw  in  Carnegie  v. 
Morrison  and  of  Mr.  Justice  BiGC- 
i,ow  in  Brewer  v.  Dyer^  supra,  to 
the  contrary,  *  *  were  afterwards 
*  *  *  qualified,  the  limits  of 
the  doctrine  defined  and  a  disinclina- 
tion repeatedly  expressed  to  admit 
new  exceptions  to  the  general  rule, 
in  *  *  MelUn  v.  Whipple  (1854), 
I  Gray  (Mass.)  317 ;  Millard  v. 
Baldwin  (1855),  3  Id.,  484;  Field 
V.  Crawford  (1856),  6  Id.  116  ;  and 
Dow  V.  Clark  (1856),  7  Id.  198. 
Those  judgments  have  since  been 
treated  as  settling  the  law  of  Massa- 
chusetts upon  this  subject.'*  He 
further  referred  to  Colburn  v.  Phil- 
lips (1859),  13  Gray  (Mass.)  64  ;  and 
Flinl  V.  Pierce  (1868),  99  Mass.  68. 
Although  Justice  Gray  laid  down 
the  law  as  above,  yet  he  did  not 
overrule  the  exceptions  stated  by 
Justice  Metcai,f  in  Mellen  v. 
Whipple,  supra,  that,  "Indebitetus 
assumpsit  for  money  had  and  receiv- 
ed can  be  maintained,  in  various  in- 


stances, where  there  is  no  actual 
privity  of  contract  between  the 
plaintiff  and  defendant,  and  where 
the  consideration  does  not  move 
from  the  plaintiff.  In  some  actions 
of  this  kind,  a  recovery  has  been 
had  where  the  promise  was  to  a  third 
person  for  the  benefit  of  the  plain- 
tiff ;  such  action  being  an  equi- 
table one  that  can  be  supported 
by  showing  that  the  defendant 
has  in  his  hands  money,  which, 
in  equity  and  good  conscience, 
belongs  to  the  plaintiff,  without 
showing  a  direct  consideration 
moving  from  him,  or  a  privity 
of  contract  between  him  and  the 
defendant.  *  *  *  Cases  where 
promises  have  been  made  to  a 
father  or  uncle  for  the  benefit  of  a 
child  or  nephew  form  a  second  class 
in  which  the  person  for  whose  bene- 
fit the  promise  was  made  has  main- 
tained an  action  for  the  breach  of 
it.  The  nearness  of  the  relation  be- 
tween the  promisee  and  he  for  whose 
benefit  the  promise  was  made  has 
t>een  sometimes  assigned  as  a  rea> 
son  for  those  decisions."  3.  [Cases 
falling  within  the  decision  in  Brew- 
er  V.  Dyer  (1851),  5  Cush.  (Mass.) 
337,]  "where  the  defendant  had 
the  use  and  occupation  of  land 
of  the  plaintiff,  *  *  under  a 
promise,  or  under  a  legal  liability 
to  pay  rent  for  it." 

The  case  of  Felton  v.  Dickinson 
(1813),  10  Mass.  287,  where  a 
promise  was  made  to  the  father  for 
the  benefit  of  his  son  when  he  should 
attain  his  majority,  supports  the 
second  exception.  The  Court  took 
the  view  that  "  although  the  father 
contracted  for  the  son,  yet  he  had 
a  view  to  the  son's  advantage,  and 
not  his  own,"  and  therefore  held 
the  son  entitled  to  recover  in  his 
own  name. 

The  principles  set  forth  in  Ex^ 
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change  Bank  of  St,  Louis  v.  Rice, 
supra  y  are  followed  in  Carr  v.  Na- 
tional Security  Bank  (1871),  107 
Mass.  43,  wherein  the  defendants 
were  a  banking  corporation,  and 
the  firm  of  Lincoln  and  Company 
had  been  accustomed  to  deposit 
money  therein,  and  draw  their 
checks  upon  the  same.  Lincoln 
and  Company,  in  consideration  of 
J600  paid  to  them  by  plaintiff, 
drew  their  check  upon  the  defend- 
ants for  the  like  sum,  payable  to  the 
plaintifiTs  order,  and  the  plaintiflf 
■duly  presented  the  check  and  de- 
manded payment  which  was  re- 
iused,  although  the  defendants  had 
funds  in  hand,against  which  the  firm 
were  entitled  to  draw  to  a  greater 
amount.  Justice  Gray  here  points 
out,  that  here  there  was  no  trust  or 
position  of  principal  and  agent  estab- 
lished. *  *  The  relation  between  the 
•defendants  and  the  drawer,  as  dis- 
closed in  the  declaration,  was  sim- 
ply the  ordinary  one  of  banker  and 
customer,  which  is  a  relation  of 
debtor  and  creditor,  not  of  agent 
and  principal,  or  trustee  and  cestui 
que  trust,  *  *  The  money  de- 
posited becomes  the  absolute  prop- 
erty of  the  bankers,  impressed  with 
no  trust,  and  which  they  may  dis- 
pose of  at  their  pleasure,  subject 
only  to  their  personal  obligation  to 
the  depositor  to  pay  an  equivalent 
sum  upon  his  demand,  or  order. 
The  right  of  the  bankers  to  use  the 
money  for  their  own  benefit  is  the 
very  consideration  for  their  promise 
to  the  depositor.  They  make  no 
agreement  with  the  holders  of  his 
checks.  *  *  *  and  the  banker's 
promise  to  the  drawer  to  honor  his 
checks  does  not  render  them,  while 
still  liable  to  account  with  him  for 
the  amount  of  any  check  as  part  of 
his  general  balance,  liable  to  an  ac- 
tion of  contract  by  the  holder  also, 


unless  they  have  made  a  direct 
promise  to  the  latter,  by  accepting 
the  check  when  presented,  or  other- 
wise." The  question  of  the  right 
of  the  payee  of  a  check  does  not, 
however,  fall  within  the  purposes 
of  this  annotation  which  is  confined 
as  far  as  possible  to  the  question 
involved  in  the  principal  case, 
namely,  the  right  of  a  third  person 
to  sue  upon  a  contract  made  for  his 
benefit,  and  must  therefore  be  re- 
served for  future  consideration.  The 
still  more  recent  case  of  Morrill 
V.  Latie  (1883),  136  Mass.,  93,  is  to 
the  same  effect.  There  the  Court 
held  '*  that  a  promise  made  by  A  to 
B  that  A  will  pay  unspecified 
amounts  of  money  to  various  per- 
sons not  named,  but  described  gen- 
erally as  of  a  certain  class,  will  not 
support  an  action  by  one  of  those 
persons  against  A,"  no  trust  arising 
from  such  a  promise.  See  further, 
as  upholding  the  Massachusetts 
doctrine,  Rogers  v.  Union  Stone  Co, 
(1881),  130  Mass.  581  ;  Prentice  v. 
Brimhall  (iSjj),  123  Id.  291 ;  and 
Gamwell  v.  Pomery  (1876),  121  Id. 
207. 

The  Michigan  cases  would  seem 
to  follow  the  English  rule  as  it  ex- 
ists at  the  present  time.  Thus  in 
Pipp  et  at,  V.  Reynolds  et  al.  (1870), 
20  Mich.  88,  it  appeared  that  upon 
a  consideration  moving  from  one 
Ecklin,  the  defendants  promised  to 
perform  a  job  of  painting  for  the 
plaintiff,  which  Ecklin  had  pre- 
viously agreed  with  the  plaintiffs  to 
do  for  them.  It  was  not  stated  to 
whom  this  promise  of  the  defend- 
ant was  made,  but,  generally  that 
by  means  of  the  premises,  promises 
and  undertakings  set  torUi  in  the 
declaration,  the  defendants  became 
liable  to  pay  to  the  plaintiff  the 
money  thereby  sought  to  be  recov- 
ered.     The     Court     held     that- 
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''though  as  between  Ecklin  and  the 
plaintifife,  the  former  is  stated  to 
have  undertaken  to  perform  the 
work,  and  as  between  defendants 
and  Ecklin,  the  defendants  are 
alleged  to  have  promised  to  carry 
out  that  agreement,and  thus  making 
the  performance  of  Ecklin 's  part  of 
the  first  agreement  one  of  the  ob- 
jects o^  the  second  agreement,  yet 
no  contract  relation  between  the 
parties  to  this  suit  in  respect  to  the 
last  agreement,  is  shown,  which 
could  entitle  the  plaintiflfe  to  re- 
cover damages  for  its  violation  by 
defendants.'* 

The  case  of  Turner  v.  McCarty 
(1871),  22  Mich.  264,  was  an  action 
of  assumpsit  for  work  and  labor 
done  and  performed  by  plaintiff  for 
the  contractor  for  street  paving,  the 
defendant  being  the  assignee  of  the 
original  contractor  with  the  city, 
and  by  the  terms  of  the  assignment 
to  him  had  agreed  with  the  assignor 
to  pay  all  sums  of  money  due  to 
persons  for  such  labor  as  had  been 
performed  by  the  plaintiff.  Chief 
Justice  Qampbbi*!/  declared  the  case 
**  directly  within  the  principle  of 
Pipp  V.  Reynolds,'^  supra.  These 
cases  are  further  supported  hyHal- 
sted\.  Francis  (1875)^^1  Mich.,  112, 
where  plaintiff  (Francis)  declared 
that  he  being  the  owner  of  a  note 
executed  by  one  Rice,  the  defen- 
dant Halsted,  in  consideration  of  the 
sale  and  delivery  by  Rice  to  defen- 
dant of  a  horse,  harness  and  buggy, 
undertook  and  promised  Rice  to 
pay  the  note  to  plaintiff  (Francis) 
and  take  up  the  same  at  maturity. 
The  Court  held  **  The  only  contract 
alleged  and  proved  was  a  contract 
between  the  defendant  and  Rice, 
to  pay  the  note  of  the  latter  to  the 
plaintiff,  who  was  no  party  to  that 
contract,  who  gave  no  consideration 
for,  and  was  in  no  way  bound  by 


it.  The  only  consideration  paid 
was  paid  by  Rice,  and  he  was  the 
only  party  to  be  injured  by  the 
breach  of  the  contract.  The  plain- 
tiff still  retains  the  note  and  Rice's 
liability  upon  it. '  *  These  decisions 
follow  Brown  v.  Hazen  (1863),  11 
Mich.  219,  and  £ire  distinguished 
from  Osborn  v.  Osborn  (1877),  36 
Mich.  47,  in  which  the  plaintiff  was 
a  creditor  of  the  firm  of  Osborn,  F. 
&  Co.,  composed  of  the  defendants 
O.,  D.  &  F.  and  held  their  note  for 
the  debt.  F  sold  out  to  T  who 
agreed  to  assume  F's  share  of 
the  partnership  liabilities.  The 
new  partnership  paid  interest 
on  the  plaintiff's  claim  until  dis- 
solution, when  the  plaintiff  sued  the 
new  firm  upon  the  common  counts, 
and  also  specially  on  the  assump- 
tion by  the  new  firm  of  the  old 
firm's  debt  to  her,  and  the  promise 
to  pay  it.  The  circuit  judge 
thought  the  action  came  within 
those  cases  already  noticed,  but 
Chiefjustice  Cooi^Ey,  drew  a  distinc- 
tion, saying: — **In  each  of  those 
cases,  the  plaintiff  counted  on  a 
promise  made  to  a  third  person,  not 
to  himself.  In  this  case,  the  plain- 
tiff counts  upon  a  promise  made  to 
herself.  *  *  There  is  certainly  evi- 
dence that  the  plaintiff  accepted 
the  new  firm  as  her  debtor  in  place 
of  the  old,  and  that  she  did  not  ex- 
pect to  hold  F.  liable  further. 

In  Minnesota^  a  stranger  to  a  con- 
tract and  to  its  consideration,  may 
maintain  an  action  to  enforce  stipu- 
lations in  it  made  for  his  benefit. 
Thus,  \n  Jordan  v.  IVhiie  {1SS2),  20 
Minn.  91,  Justice  Berry  follows 
the  ruling  in  Sanders  v.  Clason 
(1868),  13  Minn.  379.  In  that  case, 
N.  B.  &  C.  L.  Clason,  being  indebt- 
ed to  Sanders  &  Co.,  sold  and  de- 
livered to  M.  B.  Clason  their  stock 
in  trade  upon    the  consideration, 
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in  part,  of  his  (M.  B.  Clason's) 
promise  to  pay  their  indebtedness  to 
Sanders  &  Co. ;  Justice  McMii,i,an, 
after  remarking  the  great  differences 
in  the  opinions  both  in  England 
and  in  the  United  States,  and  citing 
Farley  v.  Cleveland^  Laivrence  v. 
Fox^  infra,  and  the  words  of  Mr. 
Parsons  in  his  work  on  Contracts 
(ante)  says, — **  Under  these  circum- 
stances, in  view  of  the  authorities, 
we  are  of  opinion  that  the  plaintiffs 
can  maintain  this  action,  and  that 
the  complainant  as  to  this  promise 
states  &cts  sufficient  to  constitute 
a  cause  of  action.  *' 

In  Mississippi^  the  courts  uphold 
the  right  of  a  third  party  to  sue, 
especially  when  the  contract  is 
"adopted  by  him,  or  where  he  has 
*  *  a  beneficial  concern  and  in- 
terest in  the  transaction  :'*  Sweat- 
fnan  v.  Parker  (1873),  49  Miss.  19  ; 
Bonner^,  Marx  (1875),  51.  Id.  141. 

The  same  is  the  law  in  Missouri, 
In  Rogers  v.  Gosnell  (1875),  58 
Mo.  589,  Justice  Wagner  says, — 
**Itbnowthe  prevailing  doctrine, 
that  an  action  lies  on  the  promise 
made  by  a  defendant  upon  a  valid 
consideration  to  a  third  person  for 
the  benefit  of  a  plaintiff,  although 
the  plaintiff  was  not  privy  to  the 
consideration.**  He  cites  Meyers, 
Lowell  (1869),  44  Mo.  328  ;  Rogers 
^nd Peaky,  Gosnell  (1873),  51  Id. 
466  ;  and  Lawrence  v.  Fox^  infra  ^ 
in  support  of  his  opinion.  See  also 
Schuster  v.  JCas,  City,  St,  fo,  & 
Council  Bluffs  RR,  Co,  (1875),  60 
Id.  290;  Mosman  y.  Bender  (1883), 
80  Id.  579.  Prom  the  case  of  Rog- 
icrsetal,  v.  Gosnell  (1873),  51  Mo. 
466,  it  would  seem  that  either  party 
might  maintain  the  action,  for  "the 
courts  have  repeatedly  held,  that  a 
person  for  whose  benefit  a  contract 
is  made,  may  sue  in  his  own  name, 
when  it  appears  on  the  face  of  the 


contract  that  he  is  the  beneficiary. 
This  was  the  law  before  our  code  of 
practice  was  adopted,  and  that 
Code  allowing  a  trustee  to  sue,  has 
not  altered  this  rule.*'  The  provi- 
sion of  the  Code  referred  to  provide: 
"Sec.  1990.  Every  action  shall  be 
prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  other- 
wise provided  in  the  next  succeed- 
ing section,  but  this  section  shall 
not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action 
not  arising  out  of  a  contract.** 
And  Sec.  1991.  **An  executor  or 
administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  in 
his  own  name  without  joining  with 
him  the  person  for  whose  benefit 
the  suit  is  prosecuted.  A  trustee 
of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be 
construed  to  include  a  person  with 
whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another.** 

The  Code  of  Civil  Procedure  of 
Montana  (Comp.  Stats.  Id.  1887, 
pp.  60,  61)  provides:  *'Sec.  4. 
Every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  in- 
terest ;  except  as  otherwise  provid- 
ed in  this  act.**  And  *'  Sec.  6.  An 
executor  or  administrator,  or  trus- 
tee of  an  express  trust  or  a  person 
expressly  authorized  by  statute, 
may  sue  without  joining  with  him 
the  person  or  persons  for  whose 
benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall 
be  construed  to  include  a  person 
with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of 
another.** 

In  Nebraska,  the  courts  have  fol- 
lowed the  rule  as  laid  down  in  the 
principal  case  and  the  cases  cited 
therein,  Shamp  v.  Meyer  (1886),  20 
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Neb.  223,  Chief  Justice  Maxwei*!* 
saying  that,  *'  where  one  makes  a 
promise  to  another  for  the  benefit 
of  a  third  person,  such  third  person 
may  maintain  an  action  upon  the 
promise  though  the  consideration 
4oes  not  move  from  him.  This,  we 
think,  is  a  correct  statement  of  the 
law,  and  it  is  decisive  of  this  case.'* 
The  Code  of  Civil  procedure  of  that 
State  provides :  "SEC.  29.  Every 
action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in 
Section  Thirty-two.  The  section 
referred  to  relates  to  actions  by 
trustees  and  others  standing  in  a 
fiduciary  position. 

In  Nevada^  such  actions  are  al- 
lowed even,  it  would  seem,  inde- 
pendently of  the  Statute  in  that 
State,  for  in  Miliani  v.  Tognini 
(1885),  19  Nev.  133,  Justice  Leon- 
ard observes: — "Besides  the  sta- 
tute which  provides  that  every  ac- 
tion shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest, 
this  Court  has  held,  in  three  differ- 
ent cases,  that  the  beneficiary  nam- 
ed in  such  a  contract  may  maintain 
an  action  thereon  in  his  own  name. ' ' 
The  cases  referred  to  are  Ruhling 
V.  Hackett  (1865),  i  Nev.  360; 
Alcalda  v.  Morales  (1867),  3  Id.  132  ; 
and  Bishop  v.  Stewart  (1878),  13  Id. 
25.  The  Statute  referred  to  in  the 
above  case  (Gen.  Stat  ed.  1885,  p. 
755)  provides: — *  ^3026 .  Every  action 
shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as 
otherwise  provided  in  this  Act.*' 

The  courts  of  New  Hampshire 
require  the  original  creditor  to  be  a 
party  to  the  arrangement,  or  to  sub- 
sequently adopt  and  assent  to  it; 
substantially,  they  insist  upon  a 
novation,  a  topic  not  within  the 
scope  of  this  article.  (See  page 
l^,  supra.) 


The  Courts  of  New  Jersey  hold 
that  one  who  is  not  a  party  to  a  con- 
tract cannot  sue  in  respect  of  a 
breach  of  duty  arising  out  of  the 
contract.  They  admit  there  is  a 
class  of  cases  in  which  a  person  per- 
forming service  or  doing  work  un- 
der a  contract  may  be  held  in  dama- 
ges for  injuries  to  third  persons, 
occasioned  by  negligence  or  mis- 
conduct connected  with  the  exe- 
cution of  the  contract,  these  being 
cases  where  the  duty  or  liability 
arises  independent  of  the  contract : 
Marvin  Safe  Co.  v.  Ward  (1884), 
17  Vr.  (46  N.  J.  Law),  19.  The 
case  of  Crowell  v.  Currier  (1876), 
12  C.  E.  Green  (27  N.  J.  Eq.)  152. 
would,  however,  seem  to  establish 
the  rule,  in  favor  of  such  actions  on 
simple  contracts,  "as  settled,  in  this 
State,  for  the  present.  But  it  has 
never  been  understood  to  apply  to 
contracts  under  seal:**  Vice  Chan- 
cellor who  also  referred  to  Joslin  v. 
NJ.  Car  Spring  Co.  (1873),  7  Vr. 
(36  N.  J.  Law)  141,  wherein  the 
Court  held  such  actions  maintaina- 
ble. 

The  Code  of  Civil  procedure  in 
New  Mexico  provides:  "  J 1882. 
Every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  inter- 
est, except  as  provided  in  the  next 
section.** 

The  theory  deducible  from  the 
New  York  decisions  would  seem  to 
be  this :  that  in  order  to  give  an  ac- 
tion to  a  third  party,  who  may  de- 
rive a  benefit  frt>m  the  performance 
of  the  promise,  there  must  be, 
firsts  an  intent  by  the  promisee  to 
secure  some  benefit  to  the  third 
party,  and,  second^  some  privity 
bet¥^een  the  promisee  and  the  party 
to  ht  benefited,  and  some  obligation 
or  duty  arising  from  the  former  to, 
the  latter  which  would  give  him  a 
legal  or  equitable  claim  to  the  bene- 
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fit  of  the  promise,  or  an  equivalent 
from  him  personally.  A  legal  ob- 
ligation or  duty  of  the  promisee  to 
the  beneficiary  will  so  connect  him 
with  the  transaction  as  to  be  a  sub- 
titute  for  any  privity  with  the 
promisor,  or  the  consideration  of 
the  promise ;  the  obligation  of  the 
promisee  furnishes  an  evidence  of 
the  intent  of  promisee  to  benefit 
the  third  party,  and  creates  a  privi- 
ty by  substitution  with  the  prom- 
isor. A  mere  stranger  cannot  in- 
tervene ;  there  must  be  a  new  con- 
sideration or  some  prior  right  or 
claim  against  one  of  the  contract- 
ing parties. 

In  Farley  v.  Cleveland  (1825),  4 
Cowen  (N.  Y.)  432 ;  affirmed  (1827), 
9  Id.  639,  Farley  sued  Cleveland, 
declaring  specially,  that  one  Moon 
had  given  the  plaintiff  a  promissory 
note ;  that  Cleveland,  in  consider- 
ation of  fifteen  tons  of  hay  sold  and 
delivered  by  Moon  to  him,  at  his 
instance,  had  promised  to  pay  the 
note  of  Moon  to  Ffirley .  The  Court 
held  that  *'in  all  these  cases  found- 
ed on  a  new  and  original  consider- 
ation of  benefit  to  the  defendant,  or 
harm  to  the  plaintiff,  moving  to  the 
party  making  the  promise  either 
from  the  plaintiff  or  the  original 
debtor,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to 
the  recovery.** 

The  principle  declared  in  this 
case  was  followed  in  Lawrence  v. 
^<?jr  (1859),  20  N.  Y.  268,  where  one 
Holly  loaned  to  the  defendant  $300, 
stating  at  the  time  that  he  owed 
that  sum  to  the  plaintiff  and  had 
agreed  to  pay  it  to  him  the  then 
next  day  ;  the  defendant,  at  the  time 
of  receiving  the  money,  promised 
to  pay  it  to  the  plaintiff.  A  n6n- 
suit  was  moved  for  on  three  grounds, 
viz :  That  there  was  no  proof  tend- 
ing to  show  that  Holly  was  indebt- 


ed to  the  plaintiff,  that  the  agree* 
ment  by  the  defendant  with  Holly 
to  pay  plaintiff  was  void  for  want 
of  consideration,  and  that  there  was 
no  privity  between  the  plaintiff  and 
defendant.  Justice  H.  Gray  re- 
fused the  non-suit,  and  said  that 
Farley  v.  Clevelafid^  supra ^  **had 
never  been  doubted  as  sound  au- 
thority for  the  principle  upheld  by- 
it,"  and  **put  to  rest  the  objection 
that  the  defendant's  promise  was 
void  for  want  of  consideration.** 

The  argument  from  want  of  privi- 
ty was  met  by  Justice  Gray  in  the 
following  language : — **  I  agree  that 
many  of  the  cases  where  a  promise 
was  implied  were  cases  of  trusts^ 
created  for  the  benefit  of  the  prom- 
isor. *  *  The  duty  of  the  Trustee 
to  pay  the  ceslui  que  trusty  accord- 
ing to  the  terms  of  the  trust,  im- 
plies his  promise  to  the  latter  to  do 
so.  In  this  case,  the  defendant » 
upon  ample  consideration  received 
from  Holly,  promised  Holly  to  pay 
his  debt  to  the  plaintiff;  the  con- 
sideration received  and  the  promise 
to  Holly  made  it  as  plainly  his  duty 
to  pay  the  plaintiff  as  if  the  money 
had  been  remitted  to  him  for  that 
purpose,  and  as  well  implied  a 
promise  to  do  so  as  if  he  had  been 
made  a  trustee  of  property  to  be 
converted  into  cash  with  which  to 
pay.  The  fact  that  a  breach  of  duty 
imposed  in  the  one  case  may  be 
visited,  and  justly,  with  more  ser- 
ious consequences  than  in  the  other 
by  no  means  disproves  the  payment 
to  be  a  duty  in  both.  The  prin- 
ciple illustrated  by  the  example  so 
frequently  quoted  (which  concisely 
states  the  case  in  hand)  *  that  [when] 
a  promise  [is]  made  to  one  for  the 
benefit  of  another,  he  for  whose 
benefit  it  is  made  may  bring  an  ac- 
tion for  its  breach,  has  been  applied, 
to  trust  cases,  not  because  it  was  ex- 
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clnsively  applicable  to  those  cases* 
but  because  it  was  a  principle  of 
law,  and  as  such  applicable  to  those 
cases.*' 

While  this  was  the  opinion  of 
Justice  Gray,  Chief  Justice  John- 
son, and  his  associates,  Denio, 
S£i4)BN,  Ai^i^EN  and  STRONG,  were 
of  opinion  that  the  promise  was  to 
be  regarded  as  made  to  the  plaintiff 
through  the  medium  of  his  agent, 
whose  action  he  could  ratify  when 
it  came  to  his  knowledge,  though 
taken  without  his  being  privy  there- 
to. 

Justice  CoMSTOCK  delivered  a 
dissenting  opinion,  wherein  he 
strongly  upholds  the  principles  of 
Tweddle  v.  Atkinson^  supra^  as  fol- 
lows: "The  plaintiff  had  nothing 
to  do  with  the  promise  on  which 
he  brought  this  action.  It  was  not 
made  to  him,  nor  did  the  consid- 
eration proceed  from  him.  If  he 
can  maintain  the  suit,  it  is  because 
an  anomaly  has  found  its  way  into 
the  law  on  this  subject.  The  party 
who  sues  upon  a  promise  must  be 
the  promisee,  or  he  must  have 
some  legal  interest  in  the  under- 
taking.** He  contended  that  Mel- 
len  V.  Whipple,  supra^  was  a  trust 
case,  wherein  the  defendant  had 
money  in  his  hands  belonging  to  a 
trust  fund,  which  was  the  founda- 
tion of  the  duty  or  promise  in 
which  the  suit  is  brought,  and  that 
such  cases  were  not  authorities  for 
the  doctrine  in  question  and  did 
not  sustain  it. 

In  Vrooman  v.  Turner  (1877),  69 
N.  Y.  280,  the  action  was  to  fore- 
close a  mortgage  on  premises  which 
came  through  several  mesne  con- 
veyances to  one  Sanborn.  In  none 
of  these  did  the  grantee  assume  to 
pay  the  mortgage,  but  when  San- 
bom  conveyed  to  Turner  the  deed 
contained  a  clause  stating  that  the 


conveyance  was  subject  to  the 
mortgage,  **  which  mortgage  the 
party  hereto  of  the  second  part 
hereby  covenants  and  agrees  to  pay 
off  and  discharge,  the  same  form- 
ing part  of  the  consideration  there- 
of.** The  case  was  distinguished 
from  Lawrence  v.  Fox^  supra ,  the 
Court  saying:  **The  rule  which 
exempts  the  grantee  of  mortgaged 
premises,  subject  to  a  mortgage, 
the  payment  of  which  is  assumed 
in  consideration  of  the  conveyance 
as  between  him  and  his  grantor, 
from  liability  to  the  holder  of  the 
mortgage  when  the  grantee  is  not 
bound  in  law  or  in  equity  for  the 
payment  of  the  mortgage,  is  found- 
ed in  reason  and  principle,  and  is 
not  inconsistent  with  that  class  of 
cases  in  which  it  has  been  held  that 
a  promise  to  one  for  the  benefit  of 
a  third  party  may  avail  to  give 
an  action  directly  to  the  latter 
against  the  promisor.  *  *  To 
give  a  third  party  who  may  derive 
a  benefit  from  the  performance  of 
the  promise,  an  action,  there  must 
he,  first ,  an  intent  by  the  promisee 
to  secure  some  benefit  to  the  third 
party,  and  second,  some  privity  be- 
tween the  two,  the  promisee  and 
the  party  to  be  benefited,  and  some 
obligation  or  duty  owing  from  the 
former  to  the  latter  which  would 
give  him  a  legal  or  equitable  claim 
to  the  benefit  of  the  promise,  or  an 
equivalent  from  him  personally. 
*  *  A  legal  obligation  or  duty  of 
the  promisee  to  him,  will  so  con- 
nect him  with  the  transaction  as  to 
be  a  substitute  for  any  privity  with 
the  promisor,  or  the  consideration 
of  the  promise,  the  obligation  of 
the  promisee  furnishes  an  evidence 
of  the  intent  of  the  latter  to  benefit 
him,  and  creating  a  privity  by  sub- 
stitution with  the  promisor.  A 
mere    stranger   cannot    intervene, 
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and  claim  by  action  the  benefit  of 
a  contract  between  other  pairties. 
There  must  be  either  a  new  consid- 
eration or  some  prior  right  or  claim 
against  one  of  the  contracting  par- 
ties, by  which  he  has  a  legal  inter- 
est in  the  performance  of  the  agree- 
ment." 

The  more  recent  case  of  Todd  v. 
IVeder  (1884),  95  N.  Y.  181,  takes 
the  doctrine  as  well  settled  that  the 
right  of  a  third  party  to  maintain 
assutnpsii  on  a  promise,  not  under 
seal,  made  to  another  for  his  bene- 
fit, as  now  the  prevailing  rule  in 
this  country. 

A  case  has  very  recently  been 
brought  before  the  C9urt  of  Ap- 
peals of  New  York  in  which  the 
suflSciency  of  consideration  was 
again  raised.  Prom  the  facts  it 
would  appear  that  the  defendant 
was  the  executor  of  one  Wright,  and 
that  the  testator's  brother,  who  was 
his  heir  at  law  and  next  of  kin,  con- 
tested the  probate.  A  compromise 
was  made  between  the  executor 
(the  defendant  in  the  present  ac- 
tion) and  the  brother  of  the  testator, 
that  the  objection  should  be  with- 
drawn in  consideration  of  the  de- 
fendant's paying  the  plaintiff  in  the 
present  action,  a  certain  sum. 
The  agreement  was  reduced  into 
writing  and  read  as  follows  :  **  For 
value  received,  I  hereby  promise  to 
pay  to  Saint  Mark's  Church,  New 
Castle,  Westchester  County,  tlie 
sum  of  five  hundred  dollars.  It  is 
understood  that  said  Church  will 
appropriate  the  interest  of  said 
money  to  the  improvement,  adorn- 
ment, and  care-taking  of  the  church- 
yard of  said  church :  but  the  pay- 
ment thereof  shall  not  be  exacted 
till  the  decease  of  Thomas  Wright 
[the  brother].  Ic  is  further  under- 
stood that  upon  the  execution  and 


delivery,  by  the  residuary  legateesr 
named  in  the  will  of  I,ewis  Wright 
[the  testator],  of  a  written  agree- 
ment or  of  a  sufficient  promise  to 
bind  them,  instead  of  the  under" 
signed,  to  the  above,  then  this  writ- 
ing shall  be  destroyed,  or  delivered 
to  the  undersigned,  Chas.  G.  Teed.  *  • 
After  giving  the  definition  of  con- 
sideration as  in  Currie  v.  Misa 
(1875),  L.  R.,  10  Ex.  162,  as  follows: 
**  A  valuable  consideration  in  the 
sense  of  the  law,  may  consist  either 
in  some  right,  interest,  profit  or 
benefit  accruing  to  the  one  party^ 
or  some  forebearance,  detriment^ 
loss  or  responsibility,  given,  suf- 
fered, or  undertaken  by  the  other,** 
the  Court  proceeds:  **  It  is  not 
essential  that  the  person  to  whom 
the  consideration  moves  should  be 
benefited,  provided  the  person  from 
whom  it  moves  is,  in  a  legal  sense, 
injured.  The  injury  may  consist  of 
a  compromise  of  a  disputed  claim, 
or  forbearance  to  exercise  a  legal 
right ;  the  alteration  in  position  be- 
ing regarded  as  a  detriment  that 
forms  a  consideration,  independent 
of  the  actual  value  of  the  right  for- 
borne. *  *  As  recently  held  by  tliis 
Court,  [Todd  v.  Weber y  supra y"]  after 
a  careful  review  of  the  authorities, 
a  party  for  whose  benefit  a  promise 
is  made,  may  sue  in  assumpsit  \h^xe^ 
on  even  if  the  consideration  thereof 
arose  between  the  promisor  and  a 
third  person."  Rector  etc.  0/  St. 
Mark's  Church  v.  Teedy  Ct  of  Ap- 
pi.,  N.  Y.,  June  24,  1890. 

In  North  Carolinay  the  courts 
uphold  the  doctrine,  it  would  seern^ 
only,  upon  the  ground  of  money 
had  and  received  to  the  plaintiff'a 
use:  Draughan  v.  Bunting  (i848)» 
9lred.  (N.  C.)  10;  Hallx,  Robin- 
son (1847),  8  Id.  56  ;  and  the  more 
recent  case  of  Peacock  y.  Williams y 
supra,  patfcs  606-7,  while  noticing 
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the  want  of  privity,  confirms  the 
above. 

The  Ohio  courts  recognize  this 
right  of  action  in  the  original  credi- 
tor. In  Trimble  y,  Strother  (1874), 
25  Ohio  St.  378Justice  White,  said 
**We  do  not  question  the  former 
rulings  of  this  Court,  that  a  party 
may  maintain  an  action  on  a 
promise  made  for  his  benefit,  al- 
though the  consideration  moved 
from  another,  to  whom  the  prom- 
ise was  made.  But  this  rule  must 
be  understood  and  applied  with  its 
proper  qualifications."  He  cited 
Bagaley\.  Waters  (1857),  7  Ohio 
St.  359 ;  Miller  &  Co.  v.  Florer 
(1864),  15  Ohio  St  151 ;  Brewer  v. 
Dyer  and  Millen  v.  Whipple^  supra ^ 
and  Thompson  v.  Thompson [\%f^^^ 
4  Ohio  St.  333,  wherein  Chief 
Justice  Thurman  says: — **It  is 
well  settled  that  if  one  person 
makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  that  third 
person  may  maintain  an  action  at 
law  on  that  promise.** 

The  Oregon  Code  of  Civil  Pro- 
cedure provides:  "J 27.  Every 
action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in 
Section  29,  but  this  section  shall 
not  be  deemed  to  authorize  the  as- 
signment of  a  thing  in  action  not 
arising  out  of  contract.  *  *  And  §  29 : 
**  An  executor  or  administrator, 
a  trustee  of  an  Express  trust,  or  a 
person  expressly  authorized  by 
statute,  may  sue  without  joining 
with  him  the  person  for  whose  bene- 
fit the  action  is  prosecuted.  A  per- 
son with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of 
another,  is  a  trustee  of  an  express 
trust  within  the  meaning  of  this 
section.'*  Hence,  a  person  for 
whose  benefit  a  promise  is  made 
being  the  party  beneficially  interest- 


ed, the  real  party  in  interest,  may 
bring  suit  thereon  in  his  own  name  : 
Holladay  v.  Davis  (1873),  5  Or. 
43 ;  Baker  &  Smith  v.  Eglin  ( 1883), 
II  Id.  333;  even  though  the  con- 
tract be  under  seal :  Hughes  v.  Ore- 
gon Railway  and  Nav,  Co,  (1884), 
II  Id.  437;  Schneider  v.  White 
(1885),  12  Id.  503. 

The  Pennsylvania  cases  show  the 
rule  in  that  State  to  be,  that  where 
A  promises  B  to  pay  B*s  debt  to  C 
out  of  funds  placed  in  his  hands  by 
B,  the  case  does  not  fall  within  the 
statute  of  Frauds,  and  therefore 
**  the  promise  is  not  simply  to  pay 
the  debt  of  another,  but  to  hand 
over  funds  appropriated  by  the 
debtor  himself  to  the  creditor  for 
whose  use  he  deposits  them.  In 
such  case,  the  creditor,  though  not 
present,  is  the  party  to  be  benefited, 
and  becomes  the  o^jfner  of  the  fund 
thus  impressed  with  a  trust  for  him 
and  can  sue  for  it:  **  Justice  v. 
Tallman  (1878),  86  Pa.  147.  Chief 
Justice  Mercdr,  in  Townsend  v. 
Long  (1875),  77  Pa.  143,  thus  states 
the  law  upon  this  point :  *  *  Where 
there  is  a  transfer  of  a  fund  to  the 
promisor,  for  the  payment  of  the 
debt  *  *  he  is  liable  to  the  creditor 
on  his  verbal  promise  made  to  the 
owner  of  the  fund  ;  or  if  property 
charged  with  the  pa3rment  of  the 
debt  be  transferred  to  him,  on  his 
promise  to  the  vendor  to  pay  the 
debt,  he  is  liable  to  an  action  by 
the  creditor.**  In  other  cases  it 
would  seem,  that  in  order  to  en- 
title the  third  party  to  sue  upon  the 
contract,  he  must  have  become  a 
party  to,  or  adopted,  the  new 
agreement :  supra ^  pages  605-6. 

The  Rhode  Island  courts  hold 
that  the  contract  is  not  within  the 
statute  of  Frauds,  and  generally  up- 
hold the  third  party's  right  to  sue : 
supra^  page  602. 
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The  Code  of  Civil  Procedure  of 
South  Carolina  provides:  **  Sec- 
tion 132.  Every  action  must  be 
prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  other- 
wise provided  in  Section  134 ;  but 
this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing 
in  action  not  arising  out  of  contract. 
But  an  action  may  be  maintained 
by  a  grantee  of  land  in  the  name 
of  the  grantor,  or  his  or  her  heirs 
or  legal  representatives,  when  the 
grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to 
that  of  the  grantor  at  the  time  of 
the  delivery  of  the  grant,  and  the 
plaintiflF  shall  be  allowed  to  prove 
the  fects  to  bring  the  case  within 
this  provision."  And  the  case  of 
Broztm  v.  O'Brien  (1845),  i  Rich. 
(S.  C.)  268,  supports  the  third 
party's  right  to  sue.  Thompson  v. 
Gordon  (1848),  3  Strobh.  (S.  C.)  196. 

The  Tennessee  courts  support  the 
right  upon  the  equitable  doctrine 
that  allows  an  original  vendor  to 
proceed  either  against  the  estate, 
or  against  the  purchase  money  in 
the  hands  of  the  sub-purchaser.  It 
looks  upon  the  action  of  assumpsit 
in  such  cases  as  being  an  equitable 
one,  entitling  the  party  to  recover 
that  which  he  equitably  ought  to 
have :  supra^  pages  603-4. 

The  Texas  courts  uphold  the 
doctrine  that  if  a  party  received 
money  from  A  to  pay  to  B,  the  lat- 
ter may  maintain  a  suit  against 
him  for  it.  And  if  one,  for  suffi- 
cient consideration,  undertake  to 
pay  a  debt  due  to  another  by  a  third 
party,  such  undertaking  is  not 
within  the  statute  of  Frauds :  Mon- 
roe \.  Buchanan  (1863),  27  Tex. 
247.  The  real  party  in  interest 
must  sue:  Thompson  v.  Cart-' 
Tvright  (1846),  I  Tex.  87. 


The  compiled  laws  of  Utah  (ed^ 
1876,  p.  492)  provide:  **  Section  4. 
Every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in 
interest,  except  as  otherwise  pro- 
vided in  this  act.** 

The  Vermont  courts  hold  that  if 
A  receives  property  from  B  to  con- 
vert into  money,  under  a  promise 
to  pay  the  debt  due  from  B  to  C, 
and  converts  such  property  into 
money,  C  may  sue  in  his  own  name 
for  his  debt ;  but  where  the  contract 
is  special,  or  to  the  extent  that  it  is 
special,  it  can  only  be  sued  in  the 
name  of  the  party  with  whom  it  is 
made,  and  from  whom  the  con- 
sideration moves:  that  after  the 
money  is  realized  it  becomes  ab- 
solutely the  money  of  the  plaintiff 
in  the  defendant's  hands,  and  the 
law  implies  a  promise  directly  from 
A  to  C  :  Phelps,  Dodge  &  Co,  v. 
Conant  &  Co,  (1858).  30  Vt.  277; 
Crampton  v.  Ballard  (1838),  10  Id. 

251- 

The  Code  of  Civil  Procedure  of 
Washington  provides :  **  Section 
4.  Every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  in- 
terest, except  as  is  otherwise  pro- 
vided by  law.'* 

In  West  Virginia ,  Chap.  71  of 
the  code  provides  :  "2.  An  immed- 
iate estate  or  interest  in,  or  the 
benefit  of  a  condition  respecting 
any  estate,  may  be  taken  by  a  per- 
son under  an  instrument,  although 
he  be  not  a  party  thereto  ;  and  if  a 
covenant  or  promise  be  made,  for 
the  sole  benefit  of  a  person  with 
whom  it  is  not  made,  or  with  whom 
it  is  made  jointly  with  others,  such 
person  may  maintain  in  his  own 
name,  any  action  thereon  which  he 
might  maintain  in  case  it  had  been 
made  with  him  only,  and  the  con- 
sideration had  moved  from  him  to 
the  party  making  such  covenant  or 


Digitized  by 


Google 


GRANT  V,    DIEBOLD   SAFE   AND   LOCK   CO. 


621 


promise.**  Johnson  v.  McClung 
(1885),  26  W.  Va.  659,  shows  the 
effect  of  this  section  to  be  not  to 
divest  rights,  but  to  afford  remedies 
to  parties  not  allowed  by  technical 
rules  of  pleading  at  common  law, 
and  interprets  the  section  as  read- 
ing thus :  *  *  If  a  covenant  or  prom- 
ise be  made  for  the  sole  benefit  of 
a  person  with  whom  it  is  not  made, 
or  (if  a  covenant  or  promise  is  made 
for  the  sole  benefit  of  a  person)  with 
whom  it  is  made  jointly  with  others, 
such  person  may  maintain  in  his 
own  name  any  action  thereon, 
which  he  might  maintain  in  case  it 
had  been  made  with  him  only,  and 
the  consideration  had  moved  from 
him  to  the  party  making  such 
covenant  or  promise.** 

The  Revised  Statutes  of  Wiscon- 
sin (ed.  1889,  p.  1482)  provide: 
'  *  Section  2605 .  Every  action  must 
be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as 
otherwise  provided  in  section  two 
thousand  six  hundred  and  seven  ; 
but  this  section  shall  not  be  deemed 
to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of 
the  contract.'* 


The  Revised  Statutes  of  Wyom- 
ing (ed.  1887,  page  558)  provide : 
**  Section  2382.  An  action  must 
be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  pro- 
vided in  the  next  two  following 
sections ;  but  when  a  party  asks 
that  he  may  recover  by  virtue  of 
an  assignment,  the  right  of  set-off, 
counter-claim  and  defense,  as  al- 
lowed by  law,  shall  not  be  impair- 
ed.'* The  sections  referred  apply 
to  actions  on  bonds  and  by  execu- 
tors, officers,  trustees  and  so  forth. 

In  conclusion,  the  right  of  a  third 
party  to  sue  upon  a  contract  made 
with  another  for  his  benefit,  is  up- 
held by  the  Supreme  Court  of  the 
United  States  in  cases  where  assets 
have  come  to  the  promisor's  hands, 
or  under  his  control,  which  in 
equity  belong  to  such  third  party, 
and  that  upon  the  ground  of  an  im- 
plied promise,  and  also  in  cases 
where  the  plaintiff  is  the  benefic- 
iary solely  interested  in  the  prom- 
ise :  supray  pages  600-1,  and  Hen- 
drick  V.  Lindsay  et  cL  (1876),  93 
U.  S.  143. 

Philadelphia.      Ernest  WaTTS. 


ABSTRACTS  OF  RECENT  DECISIONS. 

Bills  and  Notes. 

Alteration  oi  no\.^  under  seal,  where  no  rate  of  interest  is  ex- 
pressed and  the  legal  rate  is  seven  per  cent,  by  an  addendum  placed 
on  the  lower  end  of  the  paper,  after  its  execution  and  delivery,  and 
not  incorporated  in  the  body  of  the  note,  reciting  that  •  •  the  above 
note  is  to  be  accounted  for  with  interest  at  eight  percent,  per  annum, '  * 
which  addendum  is  signed  by  the  principal,  but  not  by  his  surety, 
discharges  the  latter  from  all  liability  ;  such  addendum  is  not  a  new 
contract  of  the  principal  alone,  but  c  institutes  a  material  alteration 
of  the  original  note.  Sanders  v.  Bagwell,  S.  Ct.  S.  C. ,  March  6, 
1890. 

Constitutional  Law. 

Peddling  without  a  license  cannot  be  forbidden  by  a  State  statute 
to  citizens  of  another  State  ;  such  prohibition  is  an  interference  with 
interstate  commerce.  Wrought  Iron  Range  Co.  v.  Johnson,  S.  Ct. 
Ga.,  April  4,   1890. 
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Rolling  stock  of  a  foreign  railroad  company,  which  is  used  in  in- 
terstate commerce,  is  not  subject  to  taxation  by  a  State  in  which 
such  company  operates  a  leased  road.  Bain  v.  Richmond  df  D.  R, 
R.  Co.,  S.  Ct.  N.  C,  March  17,  1890. 

Criminal  Law. 

Confession  made  before  the  coroner,  by  a  person  arrested  for  mur- 
der, after  he  had  been  informed  as  to  his  right  to  testify  or  not,  and 
that  his  statement  might  be  used  against  him,  is  voluntary  and 
admissible  in  evidence  upon  his  trial,  although  he  subsequently  re- 
fuses to  sign  the  deposition  and  denies  having  made  it.  People  v. 
ChapUau,  Ct.  App.  N.  Y.,  April  29,  1890. 

Deeds. 

Conveyance  to  a  man  and  his  wife  and  *'the  survivor  of  them,  in 
hisor  her  own  right,"  gives  each  grantee  an  estate  for  life,  with 
remainder  in  fee  to  the  survivor.  Mittel  \,  Karly  S,  Ct.  111.,  May 
14,  1890. 

Undue  influence,  sufficient  to  warrant  the  setting  aside  of  a  deed 
is  shown  by  the  following  facts  :  A  father,  according  to  a  long- 
fixed  and  oft  expressed  intention  to  make  provision  for  his  natural 
daughter,  to  whom  he  was  deeply  attached,  conveyed  certain  land 
to  her  ;  his  legpitimate  daughter  and  her  husband  afterwards  impor- 
tuned him  with  threats  to  have  the  land  reconveyed  ;  he  thereupon 
went  with  the  counsel  of  his  son-in-law  to  the  house  where  his  na- 
tural daughter  was  visiting,  and,  in  the  absence  of  any  one  to 
represent  or  advise  her,  persuaded  her  against  her  will  to  sign  a 
<i^d  which  he  had  taken  with  him,  already  prepared,  and  which 
reconveyed  the  land  to  himself ;  the  father  was  at  the  time  old  and 
feeble,  and  died  only  a  few  days  afterwards.  Davis  v.  Strangers 
Exer.,  S.  Ct.  App.  Va.,  April  10,  1890. 

Fire  Insurance. 

Liability  upon  a  policy  for  $3000,  covering  twenty-one  different 
pieces  of  property,  worth  in  the  aggregate  $90,000,  and  insuring 
each  of  such  pieces  for  one-thirtieth  of  its  value,  such  policy  also 
stating  that  the  company  should  be  liable  only  for  such  '^proportion 
of  any  loss  as  the  sum  insured  bears  to  the  whole  sum  insured, " 
and  the  total  insurance  being  $60,000,  will  be  fixed  at  one-twentieth 
of  the  total  loss  sustained.  Illinois  Mul,  Ins,  Co.  v.  Hoffman^  S. 
Ct.  111.,  April  22,  1890. 

Machinery  in  a  mill  does  not  constitute  a  **mill  or  manufactory" 
within  the  meaning  of  a  clause  in  a  policy  rendering  it  void  "if  a 
building  covered  by  this  policy  shall  become  vacant  or  unoccupied, 
or,  if  a  mill  or  manufactory,  shall  stand  idle,"  without  notice  to 
and  the  consent  of  the  company,  and  the  standing  idle  of  the  ma- 
chinery does  not  create  a  forfeiture.  Halpin  v.  Ins.  Co.  of  North 
America,  Ct.  App.  N.  Y.,  2d  Div.,  March  21,  1890. 

Morocco  factory,  which  is  vacated  by  the  tenants,  and  its  key  given 
to  the  owner's  renting  agent,  who  visits  it  occasionally,  is  unoccu- 
pied within  the  meaning  of  a  clause  in  a  policy  making  it  void,  if  the 
building  become  vacant  or  unoccupied.  Halpin  v.  Aetna  Fire  Ins. 
Co.,  Ct.  App.  N.  Y.,  2d  Div.,  March  21,   1890. 
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Infants. 

Negligence  may  oe  attributed  to  a  child  seven  years  of  age  ;  the 
true  rule  is  that  a  child  is  to  be  held  to  the  exercise  of  care  for  its 
personal  safety  according  to  its  age,  experience  and  intelligence, 
and  the  circumstances  by  which  it  is  surrounded.  Chicago  City  Ry, 
Co,  V.  Wilcox,  S.  Ct.  111.,  May  14,  1890. 

Negligence  0/ parents,  in  permitting  a  cHild  to  stray  beyond  their 
immediate  control  into  a  place  of  danger,  cannot  be  imputed  to  the 
child.     Id, 

Landlord  and  Tenant. 

Reduction  of  rent,  reserved  by  a  written  lease,  may  be  orally  agreed 
upon  between  the  parties,  and  when,  at  the  end  of  each  quarter,  the 
reduced  rent  has  been  paid  to  and  receipted  for  in  full  by  the  lessor, 
the  latter  cannot  revoke  the  agreement,  which  may  be  proved  by 
parol  in  defense  of  an  action  to  recover  the  full  amount  reserved  by 
the  lease.  McKenzie  v.  Harrison,  Ct.  App.  N.  Y.,  2d  Div.,  April 
22,  1890. 

Life  Insurance. 

Phrases,  '* related  to,'*  **  relations,"  and  '*next  of  kin,"  when 
used  in  an  insurance  policy  or  certificate,  as  in  any  other  contract 
or  in  a  statute  or  will,  include  only  relations  by  blood,  and  not  con- 
nections by  marriage.  Supreme  Council  of  Chosen  Friends  v.  Ben- 
nett, Ct.  Ch.  N.  J.,  May  22,  1890. 

Master  and  Servant. 

Child  of  tender  years  may  recover  from  his  master  for  injuries  re- 
ceived from  machinery  which  the  master  negligently  ordered  him 
to  oil,  and  the  dangerous  nature  of  which  he  could  not  properly  ap- 
preciate, provided  he  used  due  care  according  to  his  capacity. 
Hifukley  v.  Horazdowsky,  S.  Ct.  111.,  May  14,  1890. 

Lien  upon  cattle,  under  a  statute  which  gives  to  any  person  who 
shall  depasture  or  feed  any  horses,  cattle,  hogs,  sheep  or  other  live 
stock,  or  bestow  any  labor,  care  or  attention  on  the  same,  at  the 
request  of  the  owner  or  lawful  possessor  thereof,  a  lien  for  his  just 
and  reasonable  charges,  cannot  be  acquired  by  one  who  is  employed 
as  a  servant  to  tend  and  feed  the  cattle  of  his  master.  Bailey  v. 
Davis,  S.  Ct.  Or.,  May  8,  1890. 

Mechanic's  Liens. 

Replacing  defective  hearths  previously  put  in  a  house  which  was 
otherwise  completed,  does  not  extend  the  time  for  filing  a  me- 
chanic's lien.  Harrison  v.  Women's  Homeopathic  Hospital,  S.  Ct. 
Pa.,  May  12,  1890. 

Mortgages. 

Acknowledgment  under  seal,  made  by  a  grantee  more  than  a  year 
after  the  execution  of  his  deed,  that  he  held  the  land  as  security  for 
a  note,  and  that  after  payment  of  the  note  he  had  no  further  right 
to  the  land,  does  not  prove  the  deed  a  mortgage,  unless  it  is  shown 
that  such  acknowledgment  was  made  under  an  agreement  entered 
into  at  the  time  of  the  execution  of  the  deed.  Waters  v.  Crabtree^ 
S.  Ct.  N.  C,  April  21,  1890. 
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Real  estate  mortgage,  made  by  the  owner  to  a  partnership  in  its 
firm  name,  to  secure  an  indebtedness  to  it,  and  duly  executed  and 
recorded,  as  required  by  statute,  constitutes  a  valid  lien  upon  the 
property  in  favor  of  the  firm.  New  Vienna  Bank  \,  Johnson,  S.  Ct. 
Ohio,  April  29,  1890. 

Partnership. 

Agreement  between  two  persons  by  which  one  of  them  advances 
the  capital  and  the  other  performs  the  services  necessary  to  carrj- 
on  a  business,  the  capital  to  be  repaid  out  of  the  partnership  stock, 
and  the  balance  then  remaining,  after  payment  of  expenses,  to  be 
equally  divided  as  profits,  constitutes  a  partnership,  and  the  rela- 
tion is  not  altered  by  the  fact  that  interest  is  charged  upon  the  ca- 
pital furnished.  Southern  Fertilizer  Co,  v.  Reames,  S.  Ct.  N,  C, 
April  14,  1890. 

Public  Officers. 

Secretary  of  the  Treasury^  who  has  acted  upon  every  matter  of  dis- 
cretion in  considering  whether  the  United  States  is  indebted  to  a 
citis^n  for  work  done  under  a  contract,  and  has  arrived  at  the  point 
where  the  only  act  to  be  performed  is  the  delivery  of  the  draft  for 
his  compensation,  which  act  is  purely  ministerial,  may  be  com- 
pelled by  mandamus  to  make  such  delivery.  U,  S.  ex  rel,  Redfield 
v.  Windom,  S.  Ct.  D.  C,  May  5,  1890. 

Railroads. 

Injunction  will  not  be  granted  against  a  railroad  company  to  re- 
strain it  from  using  its  tracks  in  the  neighborhood  of  the  complain- 
ant's dwelling  in  making  up  its  outgoing  trains  and  in  unmaking 
its  incoming  trains,  in  doing  which  loud  noises  are  made  by  means 
of  the  cars,  engines  and  men,  smoke  and  steam  are  cast  off",  the 
dwelling  of  the  complainant  is  caused  or  vibrate  and,  when  the 
doors  or  windows  are  open,  smoke  and  steam  are  carried  therein,  so 
that  the  inmates  are  aroused  from  sleep  and  the  complainant's  wife 
is  afflicted  with  nervousness,  unless  it  be  also  shown  that  there  is 
some  abuse  or  negligent  use  by  the  railroad  of  its  franchise.  Beide- 
man  v.  Atlantic  City  RR,  Co.,  Ct.  Ch.  N.  J.,  April  18,  1890. 

Warning  is  not  required  to  be  given  to  passengers  on  board  a  rail- 
road train  before  starting  the  train  from  a  wood  station  where  it  has 
stopped  to  take  on  wood,  and  a  passenger  who  goes  upon  the  plat- 
form of  a  car,  afler  the  train  has  stopped,  contrary  to  a  posted  no- 
tice warning  him  not  to  do  so,  and,  while  standing  there  without 
holding  on  to  the  railing,  is  thrown  off  by  the  starting  of  the  train 
and  injured,  cannot  recover  from  the  railroad  company,  although  no 
signal  for  starting  was  given.  Malcom  v.  Richmond  &  D,  R,  R. 
Co.,  S.  Ct.  N.  C,  March  31,  1890. 

Wills. 
Erasure  by  a  testatrix  of  the  word  **  fourteenth,**  without  ren- 
dering it  illegible,  and  the  interlineation  of  the  word  *'  twelfth,*' 
the  effect  of  which  would  be  to  increase  smaller  devises  to  larger 
ones,  is  inoperative  and  does  not  change  nor  revoke  the  provision 
of  the  original  will.  Gardiner  y,  Gardiner,  S.  Ct.  N.  H.,  March  14, 
1890.  James  C.  Sellers. 
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AMERICAN  RIGHTS  IN  THE  BEHRING  SEA. 

The  Behring  Sea  controversy  includes  two  questions — the 
one  of  fact,  the  other  of  law.  First,  is  the  suppression  of  un- 
authorized sealing  in  Behring  Sea  necessary  for  the  preserva- 
tion of  our  seal  fishery?  Second,  if  such  suppression  is  ne- 
cessary, have  the  United  States  the  right  to  suppress  it  at 
points  more  than  three  miles  from  land? 

The  facts  adduced  by  Mr.  Blaine  in  his  letter  of  January 
22,  1890,  to  Sir  Julian  Pauncefote,  that  the  fur  seals  have 
been  exterminated  in  every  part  of  the  world  except  Behring 
Sea,  and  that  the  wanton  destruction  of  seals  in  that  Sea  by 
Canadian  vessels  during  the  last  four  years,  has  reduced  the 
product  of  the  fishery  by  forty  per  centum,  would  seem  to  be 
conclusive  evidence  that  the  first  question  must  be  answered 
in  the  affirmative. 

Assuming  then,  that  the  suppression  of  sea  fishing  for  seals 
in  Behring  Sea,  is  necessary  for  the  preservation  of  the  seals, 
let  us  discuss  the  legal  question  whether  the  United  States 
have  the  right  to  stop  such  fishing.  The  English  claim  is, 
that,  at  the  distance  of  three  marine  miles  from  land,  the 
jurisdiction  of  the  United  States  over  foreign  vessels  abrupt- 
ly ends,  that  beyond  that  limit  a  vessel  flying  the  British  flag 
may  with  impunity  commit  any  act  short  of  actual  piracy. 
The  American  position  is,  that  ownership  of  the  land  on 
which  seals  make  their  home,  carries  with  it  the  right  to 
protect  them  from  wanton  destruction,  even  beyond  the  three- 
mile  belt 
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I. 

Whether  the  open  sea  is  susceptible  of  ownership,  is  a 
tjuestion  which  has  perplexed  jurists  and  drawn  nations  into 
war.  In  1609,  Grotius  published  his  celebrated  treatise  De 
Mare  LiberOy  in  which  he  endeavored  to  prove,  both  by 
argument  and  authority,  that  the  sea,  being  the  common 
heritage  of  all,  could  not  become  the  property  of  any  one 
nation.  The  opposite  view  was  ably  maintained  by  Selden, 
in  his  Mare  Clausuniy  published  in  1635.  Since  then  the 
controversy  has  been  carried  on  by  the  different  writers  on 
international  law,  the  old  arguments  and  the  old  authorities 
being  gone  over  again  and  again,  without  producing  unani- 
mity of  opinion. 

Nor  has  the  conduct  of  the  different  governments  been  any 
more  harmonious  than  the  writings  of  the  jmists.  The 
right  to  appropriate  part  or  all  of  the  sea  has  been  affirmed 
or  denied  as  suited  the  interest  of  each  particular  nation. 

Thus  England  has  always  claimed  supremacy  over  the  seas 
surrounding  her  coasts,  even  when  Van  Tromp  sailed  the 
^English  Channel  with  a  broom  at  his  masthead,  while  dur- 
ing the  Napoleonic  wars,  she  denied  the  right  of  the  Baltic 
powers  to  maintain  the  neutrality  of  the  Baltic  sea. 

Out  of  this  chaos  of  conflicting  arguments  and  inconsistent 
claims,  there  has  been  evolved  the  rule  that  each  maritime 
nation  has  the  right  of  exclusive  jurisdiction  over  some  part 
of  the  open  sea  adjoining  its  coasts.  But  how  far  that  juris- 
diction extends,  has  not  been  exactly  determined.  The 
rule  is  stated  by  different  writers  to  rest  on  two  different 
principles  that  have  no  necessary  connection  with  each  other. 
One  is,  that  the  jurisdiction  shall  extend  only  so  far  as  its 
exercise  may  be  enforced  from  land,  that  is  to  say,  the  dis- 
^nce  of  a  cannon  shot  from  the  shore — conventionally  spoken 
<of  as  three  marine  miles,  though  modem  ordinance  have  a 
Tange  of  thrice  that  distance.  This  is  the  principle  on  which 
England  wishes  to  limit  our  jurisdiction  in  Behring  Sea. 
The  other  principle  is,  that  the  jurisdiction  shall  extend  so 
far  as  is  necessary  for  the  due  protection  of  the  rights  of  the 
nation  and  its  citizens. 
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In  most  cases  the  three-mile  limit  is  sufficient  for  all  pur- 
poses, and  it  has  therefore  been  adopted  and  enforced  in 
numberless  instances,  and  has  acquired  the  sanction  of  long 
established  usage.  But  where,  as  in  case  of  the  seal  fisher>', 
police  powers  must  be  exercised  outside  the  three-mile  limit 
in  order  to  be  effective,  it  becomes  necessary  to  determine 
which  of  these  two  principles  should  prevail. 

As  there  is  no  good  reason  for  asserting  jurisdiction,  unless 
a  necessity  for  its  exercise  exists,  it  seems  to  follow  logically 
that  the  extent  of  the  jurisdiction  should  be  measured  by  the 
necessity  which  created  it  And  when  we  remember  that 
in  ninety-nine  cases  out  of  a  hundred,  this  jurisdiction  is  en- 
forced not  by  means  of  cannon  on  shore  but  by  means  of 
cannon  on  board  of  ships,  the  reason  of  the  three-mile  limit 
seems  to  have  but  an  unsubstantial  foundation.  Cessante 
ratione  legtSy  cessat  ipsa  lex. 

The  doctrine  that  sea  jurisdiction  is  coterminous  with  the 
necessity,  has  been  distinctly  recognized  and  adopted  b)- 
Great  Britain.  Thus  in  the  preamble  to  an  act  of  Parlia- 
ment passed  in  1878  (41  and  42  Vict.  c.  73),  it  is  stated 
that— 

The  rightful  jurisdiction  of  Her  Majesty,  her  heirs  and  successors,  ex- 
tends and  always  has  extended  over  the  open  seas  adjacent  to  the  coasts  of 
the  United  Kingdom  and  of  all  other  parts  of  Her  Majesty's  dominions  to 
such  a  distance  as  is  necessary  for  the  defense  and  security  of  such  do- 
minions. 

It  has  also  the  authority  of  eminent  jurists.  It  is  said  by 
Chancellor  Kent: — 

It  is  difficult  to  draw  any  precise  or  determinate  conclusion,  amidst  the 
variety  of  opinions,  as  to  the  distance  to  which  a  State  may  lawfully  ex- 
tend its  exclusive  dominion  over  the  sea  adjoining  its  territories.  All 
that  can  be  reasonably  asserted  is  that  the  dominion  of  the  sovereign  of 
the  shore  over  the  contiguous  sea  extends  as  ftir  as  is  requisite  for  his  safety 
and  for  some  lawful  end  :     i  Kent  Com.  ^29, 

The  same  doctrine  is  thus  laid  down  by  Mr.  Chitt}^ : — 

It  is  not  easy  to  determine  to  what  distance  a  nation  may  extend  its 
rights  over  the  sea  by  which  it  is  surrounded.  Bodinus  pretends  that, 
according  to  the  common  right  of  maritime  nations,  the  Prince's  dominion 
extends  to  the  distance  of  thirty  leagues  from  the  coast.  But  between  na- 
tion and  nation,  all  that  can  reasonably  be  said  is,  that  in  general  the  do- 
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minion  of  the  State  over  the  neighboring  sea  extends  as  far  as  her  safety 
renders  it  necessary  and  her  power  is  able  to  enforce  if:  i  Chitty  Com. 
Law  99. 

In  Wharton's  Digest  of  International  Law,  section  32,  we 

find  this  statement : — 

The  limitation  to  three  miles  of  the  marine  belt  is  based  in  part  on 
treaty  and  in  part  on  customary  law.  It  does  not  of  itself  preclude  the 
sovereign  of  the  shore  ftx)m  exercising  police  jurisdiction  over  any  de- 
structive agencies,  which,  no  matter  at  what  distance  from  the  shore,  may 
inflict  direct  injury  on  the  shore,  or  its  territorial  waters. 

In  the  case  of  Church  v.  Hubbart  (1804),  2  Cranch  (6 

U.  S.)  234,  Chief  Justice  Marshali.  laid  down  the  law  as 

follows: — 

To  reason  from  the  extent  of  protection  a  nation  will  afford  to  foreigners 
to  the  extent  of  the  mecms  it  may  use  for  its  own  security,  does  not  seem 
to  be  perfectly  correct.  The  seizure  of  a  vessel  within  the  range  of  its 
cannon  by  a  foreign  force,  is  an  invasion  of  its  territory  and  is  a  hostile 
act,  which  it  is  its  duty  to  repel.  But  its  power  to  secure  itself  from  in- 
jury may  certainly  be  exercised  beyond  the  limits  of  its  territory .  In  dif- 
ferent seas  and  on  different  coasts  a  wider  or  more  contracted  range  in 
which  to  exercise  the  vigilance  of  the  government  will  be  assented  to. 

It  is  to  be  remembered  that  this  statement  was  not  made 
in  defense  of  the  seizure  of  a  foreign  vessel  by  our  govern- 
ment, but  of  the  seizure  of  an  American  vessel  on  the  high 
seas  by  a  foreign  power,  so  that  the  language  used  could  not 
have  been  dictated  by  national  prejudice. 

The  doctrine  laid  down  in  Church  v.  Hubbart  has  been 
acted  on  by  both  the  United  States  and  England.  The 
British  "hovering  act,"  passed  in  1736,  (9  Geo.  II,  c  35) 
assumed  for  revenue  purposes,  a  jurisdiction  of  four  leagues 
from  the  coast,  by  prohibiting  foreign  goods  from  being 
transshipped  within  that  distance  without  payment  of  duties; 
and  Congress  in  1799  enacted  that — 

The  officers  of  the  revenue  cutters  shall  go  on  board  all  vessels  which 
arrive  in  the  United  States,  or  within  four  leagues  of  the  coast  thereof, 
if  bound  for  the  United  States,  and  search  and  examine  the  same  *  * 
*  and  shall  remain  on  board  such  vessels  until  they  arrive  at  the  port  or 
place  of  their  destination :    Rev.  Stat  {  2760. 

The  former  act  has  been  repealed  by  Parliament,  but  the 
right  to  enforce  it  has  never  been  disclaimed,  and  was  ex- 
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pressly  asserted  by  Sir  William  Scott,  afterward  Lord 
Stowell,  in  tlie  case  oi  Le  Louis  (1817)  2   Dods.   Ad.   245. 

In  another  way,  too,  has  England  asserted  jurisdiction  be- 
yond the  three-mile  belt.  The  pearl  fisheries  of  Ceylon, 
which  extend  from  sixteen  to  twenty  miles  from  shore,  have 
been  repeatedly  leased  by  the  British  government  and  are 
now  conducted  by  the  government  itself  (Encyclopaedia 
Britannica,  vol.  5,  p.  364)  and  its  title  to  these  fisheries  is 
maintained  by  English  jurists :  Chitty  Com.  Law  98. 

So  that  if  the  decisions  of  Lord  Stowell  and  of  Chief 
Justice  Marshall  and  the  writings  of  Chancellor  Kent 
and  of  Mr.  Chitty,  are  authority,  and  if  the  practice  of  the 
English  as  well  as  of  the  American  government  counts  for 
anything,  then  the  doctrine  that  a  nation  may,  when  ne- 
cessary for  its  own  protection,  exercise  jurisdiction  beyond 
the  conventional  three-mile  limit,  must  be  taken  to  be  a 
firmly  established  principle  of  international  law,  as  that  law 
is  understood  both  in  the  United  States  and  in  England. 

IL 

In  an  English  review  of  Wharton's  Digest  of  International 
Law,  contained  in  the  Law  Magazine  and  Review  for 
November,  1889,  it  is  said  that  it  appears  from  the  well  sus- 
tained identity  of  language,  held  by  former  Presidents  and 
Secretaries  of  State,  that  the  historical  tradition  of  the  United 
States  is  in  favor  of  that  absolute  freedom  of  the  sea  outside 
the  three-mile  belt  which  is  contended  for  by  the  British 
government  in  regard  to  the  seal  fishery.  This  statement 
needs  modification.  If  we  examine  the  utterances  of  our 
Secretaries  of  State  from  Jefferson  to  Blaine  we  will  find 
that  while  accepting  the  three-mile  limit  as  the  ordinary 
rule  for  ordinary  purposes,  they  recognize  the  fact  that  the 
rule  has  its  exceptions,  or  rather  its  qualifications.  Let  us 
look  at  the  record. 

In  1793,  Mr.  Jefferson,  then  Secretary  of  State,  wrote 
to  the  French  Minister: — 

The  greatest  distance  to  which  any  respectable  assent  among  nations 
has  been  at  any  time  given,  has  been  the  extent  of  the  human  sight,  esti- 
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mated  at  upwards  of  twenty  miles,  and  the  smallest  distance,  I  believe, 
claimed  by  any  nation  whatever,  is  the  utmost  range  of  a  cannon  ball, 
usually  stated  at  one  sea  league.  The  character  of  our  coast,  remarkable 
in  considerable  parts  of  it  for  admitting  no  vessels  of  size  to  pass  near  the 
shores,  would  entitle  us  in  reason,  to  as  broad  a  margin  of  protected  navi- 
gation as  any  nation  whatever. 

Thus,  at  the  outset  of  our  diplomatic  history,  the  principle 
that  the  extent  of  a  nation's  jurisdiction  over  the  ocean  varies 
according  to  circumstances,  was  distinctly  recognized. 

In  1807,  Mr.  Madison,  while  Seo^tary  of  State  under 
Jefferson,  in  ♦instructing  the  American  Ministers  at  the 
Court  of  St  James,  wrote  as  follows : 

There  could  surely  be  no  pretext  for  aUowing  less  than  a  marine  league 
from  the  shore,  that  being  the  narrowest  allowance  found  in  any  authori- 
ties on  the  law  of  nations.  If  any  nation  can  fieiirly  claim  a  greater  ex- 
tent, the  United  States  have  pleas  which  cannot  be  rejected ;  and  if  any 
nation  is  more  particularly  bound  by  its  own  example  not  to  control  our 
claim,  Great  Britain  must  be  so  by  the  extent  of  her  own  claims  to  juris- 
diction on  the  seas  which  surround  her. 

In  1863,  when  the  United  States  resisted  the  claim  of 
Spain  to  jurisdiction  over  the  sea  within  six  marine  miles  of 
the  shore  of  Cuba,  Mr.  Seward  admitted  by  implication 
that  the  jurisdictional  limit  might  be  varied  by  circumstances, 
for,  after  asserting  the  general  doctrine  of  a  three-mile  belt, 
he  adds: — 

The  undersigned  is  far  from  intimating  that  these  &cts  furnish  conclus- 
ive reasons  for  den3dng  the  claim  a  respectful  consideration.  On  the  con- 
trary, he  very  cheerfuUy  proceeds  to  consider  a  farther  argument,  derived, 
as  Mr.  Tassara  supposes,  from  reason  and  justice,  which  he  has  urged 
in  respect  to  the  claim.  This  ground  is,  that  the  shore  of  Cuba  is,  by 
reasons  of  its  islets  and  smaller  rocks,  such  as  to  require  that  the  maritime 
jurisdiction  of  Cuba,  in  order  to  purposes  of  eflfective  defense  and  police, 
should  be  extended  to  the  breadtii  of  six  miles. 

Mr.  Seward  then  proceeds  to  discuss  the  question  of  &ct, 
whether  the  physical  conditions  of  the  Cuban  coasts  are 
such  as  to  require  an  extension  of  the  ordinary  maritime 
jurisdiction.  The  claim  of  Spain  is  rejected  by  him,  not  be- 
cause the  argument  by  which  it  was  defended  was  invalid, 
but  because  the  assumed  facts  on  which  that  argument  rested 
did  not  exist. 
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In  1886,  Mr.  Bayard,  in  discussing  the  right  of  fishing 
in  the  Atlantic  Ocean,  after  asserting  the  steady  adherence 
of  the  United  States  to  the  doctrine  of  the  three-mile  limit 
adds: — 

It  is  true  that  there  are  qualifications  to  this  rule. 

From  these  quotations  it  may  be  seen,  that  while  the 
United  States  have  uniformly  asserted,  in  no  uncertain  tones^ 
their  jurisdiction  over  the  water  within  the  three-mile  belt 
adjoining  their  coasts,  they  have  repeatedly  admitted  that 
the  rule  may  be  so  qualified  by  the  necessities  of  the  case  as 
to  warrant  the  exercise  of  territorial  jurisdiction  beyond  that 
limit  So  that  our  present  claim  is  not  a  departure  firom 
our  traditional  policy,  as  English  writers  on  this  subject  de- 
clare, but  is  merely  the  assertion  of  a  right  which  we  have 
never  denied,  but  which  we  have  seldom  been  called  upon 
to  affirm. 

ni. 

Hitherto  we  have  considered  the  question  under  the  gen- 
eral rules  of  international  law.  But  there  are  circumstances 
which  give  us  peculiar  rights  in  Behring  Sea,  and  we  can 
feirly  claim  jurisdiction  over  its  waters  within  one  hundred 
miles  firom  land  by  virtue  of  immemorial  use  with  the  tacit 
consent  of  Great  Britain. 

It  is  admitted  by  Vattel,  a  strenuous  advocate  of  the 
fireedom  of  the  sea,  that  the  exclusive  right  of  navigation  or 
fishery  in  the  sea,  may  be  gained  by  one  nation  on  the 
ground  of  immemorial  use  and  lost  by  others  by  non-user^ 
when  such  non-user  assumes  the  nature  of  a  consent  or  tacit 
agreement:  Droit  des  Gens y  book  i,  ch.  23,  §§  279-286» 
This  is  indeed  the  foundation  of  all  title  to  territorial  juris- 
diction whether  on  land  or  sea. 

That  our  right  to  jurisdiction  in  Behring  Sea  outside  the 
three-mile  belt  has  this  foundation,  is  matter  of  history. 

In  1799,  the  Emperor  Paul,  of  Russia,  asserted  Russia's 
jurisdiction  over  Behring  Sea,  and  the  coast  of  North 
America  down  to  the  fifty-fifth  degree  of  North   latitude. 
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This  claim,  so  far  as  I  have  been  able  to  learn,  was  never  dis- 
puted. In  182 1,  the  Emperor  Alexander  reiterated  his 
father's  claim,  but  instead  of  confining  his  jurisdiction  to  the 
bounds  named  in  the  ukase  of  1799,  he  claimed,  in  addition 
to  Behring  Sea,  all  the  land  and  water  lying  North  of  a  line 
drawn  due  East  from  the  Southern  extremity  of  the  Aleutian 
Islands  in  latitude  51°,  thus  taking  in  the  entire  coast  of 
North  America  down  to  a  point  not  far  from  the  present 
Northern  boundary  of  the  State  of  Washington,  and  all  that 
part  of  the  ocean  lying  East  of  Behring  Sea.  To  appreciate 
the  difference  between  the  claim  asserted  in  1799  ^^^  ^^^ 
put  forward  in  182 1,  we  must  remember  that  the  curve  of 
the  Aleutian  Archipelago  fonning  the  Southern  boundary 
of  Behring  Sea,  swings  so  far  to  the  South  that  the  Southern- 
most island  of  the  group,  in  latitude  51°,  lies  due  West  of 
Vancouver's  Island,  and  that  while  Behring  Sea  is  a  body  of 
water  having  well  defined  boundaries,  being  cut  off  from  the 
Pacific  Ocean  by  the  chain  of  the  Aleutian  Islands,  the  water 
East  of  Behring  Sea  is  part  of  the  Pacific  Ocean  with  nothing 
but  an  imaginary  line  to  separate  it  from  the  rest  of  the 
ocean.  The  United  States  protested  against  this  unwarranted 
extension  of  Russian  territory,  asserted  their  right  of  na\'igat- 
ing  the  Pacific  Ocean,  denied  Russia's  title  to  control  tlie 
ocean,  and  obtained  a  treaty  from  Russia  conceding  freedom 
of  navigation  in  the  North  Pacific  But  neitlier  the  United 
States  nor  England  ever  denied  Russia's  claim  to  jurisdiction 
over  Behring  Sea  or  objected  to  her  exercise  thereof  In 
1825,  Great  Britain  entered  into  a  treaty  with  Russia,  in 
which  freedom  of  navigation  in  the  North  Pacific  was  con- 
ceded and  the  boundary  line  between  Russian  and  British 
America  was  defined,  but  in  which  no  provision  was  inserted 
which  in  any  way  modified  or  denied  Russia's  claim  of  jinis- 
diction  over  Behring  Sea.  It  is  also  ^oteworthy  that  while 
England  reserved  the  right  of  navigating  to  their  mouths  all 
rivers  rising  in  her  territory  and  flowing  through  the  Rus- 
sian possessions  into  the  Pacific  Ocean,  no  such  right  was 
reserved  as  to  the  great  Yukon  River,  a  stream  eighteen 
hundred  miles  long,  which  rises  in   British    territory   and 
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empties  into  Behring  Sea.  Why  was  not  the  right  of  navi- 
gating this  river  reserved  by  England  unless  because  Behring 
Sea,  into  which  it  flows,  was  recognized  as  Russian  prop- 
erty? 

In  1867,  Russia  ceded  Alaska  to  the  United  States,  and 
with  it  transferred  all  her  rights  in  that  part  of  Behring  Sea 
lying  within  the  ceded  territory.  And  until  1886,  no  at- 
tempt was  made  by  the  subjects  ot  Great  Britain  to  hunt 
seals  in  Behring  Sea.  In  view  of  these  facts,  it  does  not 
seem  strange  that  the  British  government  has  found  no  ade- 
quate answer  to  Mr.  Blaine's  question : — 

Whence  did  the  ships  of  Canada  derive  the  right  to  do  in  1886  that  which 
they  had  refrained  from  doing  for  nearly  ninety  years  ? 

The  Russian  ukase  of  182 1  did  not  wholly  close  Behring 
Sea  against  the  ships  of  foreign  nations,  but  it  did  forbid  all 
foreign  ships  from  approaching  within  one  hundred  miles 
of  the  shore,  a  regulation  which  subsequent  experience  has 
shown  to  be  necessary  to  preserve  the  seals  from  extermina- 
tioru  Both  the  United  States  and  Great  Britain  recognized, 
respected  and  obeyed  this  ukase  as  long  as  Alaska  remained 
Russian  property.  For  nineteen  years  after  the  session  to 
the  United  States,  England  did  not  infringe  its  restrictions. 
That  it  was  a  wise  regulation  is  shown  by  the  fact  that  it  has 
secured  the  preservation  of  the  seal  fishery.  That  it  was  a 
just  one,  is  shown  by  the  fact  that  it  was  universally  ac- 
quiesced in  for  nearly  ninety  years.  That  it  was  a  lawfril 
one  under  the  principles  of  international  law,  it  has  been  the 
object  of  this  article  to  prove.  If  it  is  wise,  just  and  lawftil, 
it  is  clearly  the  duty  of  the  United  States  to  enforce  it 

Chicago,  111.  Louis  Boisot,  Jr. 
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Supreme  Court  of  Minnesota, 
STREISSGUTH  et  al. 

V. 

NATIONAL  GERMAN-AMERICAN  BANTk. 

When  a  bank  receives  a  draft  for  collection,  it  enters  into  an  implied 
contract  to  perform  such  duties  as  are  necessary  for  the  protection  of  the 
customer. 

A  bank  is  not  exempt  fix)m  the  principle  of  law,  that  every  person  is 
liable  for  the  acts  of  such  agents  as  he  appoints  to  transact  the  business, 
he  imdertakes  to  perform. 

Appeal  from  District  Court  of  Ramsey  County;  Brill,. 
Judge. 

The  complaint  set  forth  that  the  defendant  was  a  bank- 
ing corporation  organized  and  doing  business  in  St  Paul, 
Minnesota,  as  a  national  bank,  and  that  the  plaintiffe  were 
merchants,  copartners  engaged  in  business  at  St  Paul.  That 
it  had  been  the  custom  and  usage  of  the  defendant  for  more 
than  five  years  past  to  receive  from  its  customers  and  pat- 
rons, among  whom  were  the  plaintiffe,  for  collection  and  to 
collect  for  them,  all  drafts  and*  checks  left  with  it  for  col- 
lection, and  in  collecting  the  same  from  parties  at  a  distance, 
to  transmit  the  same  to  the  correspondents  and  agents  of  the 
defendant,  located  and  doing  business  in  the  vicinity  of  and 
generally  nearest  to  the  party  or  parties  from  whom  such 
collections  were  to  be  made.  In  November,  1888,  the  plain- 
tiflfe  drew  their  draft  upon  Kelley  and  Riley,  merchants  at 
Lake  Crystal,  Minnesota,  for  the  sum  of  one  hundred  and 
thirty-seven  dollars  and  fifty-two  cents,  payable  at  sight,  and 
delivered  the  same  to  the  defendants  for  collection,  who 
agreed  to  collect  the  same,  the  draft  being  made  payable  to 
their  order.  The  defendant  forwarded  the  draft  to  its  cor- 
respondent and  agent,  the  State  Bank  at  Lake  Crystal,  for 
collection,  who  presented  the  same  and  received  the  amount 
therein  stated  to  be  paid.  After  the  amount  had  been  paid 
to  the  Lake  Crystal  Bank,  it  became  insolvent,  and  never 
paid  and  was  wholly  unable  to  pay  the  amount  or  any  part. 
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thereof.  The  plaintiflfe  had  made  repeated  demands  for  pay- 
ment of  the  sum  collected,  but  tlie  defendant  refused  to  pay, 
and  this  action  was  brought  to  recover  the  amount  of  the 
draft  together  with  interest,  costs  and  disbursements. 

The  defendant  denied  that  it  had  been  its  custom  to  col- 
lect all  checks  and  drafts  left  with  it  for  collection,  or  to 
guarantee  the  collection  thereof,  or  to  do  more  than  use  due 
diligence  and  exercise  ordinary  prudence  in  making  eflFortsto 
collect  the  same,  and  also,  tl^at  it  ever  had  any  correspon- 
dents or  agents  for  the  transaction  of  such  business,  but, 
whenever  such  paper  was  received  for  collection,  it  had  for- 
warded the  same  to  the  nearest  bank  of  good  standing  and 
credit  to  the  party  or  parties  from  whom  such  collections 
were  to  be  made,  and  if  collected,  to  receive  the  proceeds  of 
said  drafts  or  checks  and  pay  them  over  to  their  customers, 
or  carry  the  proceeds  thereof  to  the  credit  of  customers  on 
their  books,  as  directed.  Defendant  also  denied  that  the 
State  Bank  was  its  agent,  and  alleged  that  at  the  time  the 
draft  was  forwarded  it  was  a  State  bank  of  good  standing 
and  credit,  and  averred  the  exercise  of  ordinary  care  and  pru- 
dence, and  that  the  collection  .was  in  its  ordinary  course  of 
business.  There  was  also  a  denial  of  the  receipt  of  any  con- 
sideration whatever,  such  collections  being  merely  for  the 
convenience  of  customers. 

The  Court  found  that  the  State  Bank  at  Lake  Crystal  was 
the  sub-agent  of  the  defendant,  and  that  the  defendant  was 
liable  for  its  default  in  failing  to  pay  over  the  money  collect- 
ed by  it,  and  gave  judgment  for  the  plaintiffe. 

/.  B,  &  W.  H.  Sanborn^  for  appellant 
Yvung  &  Ughtfiery  for  respondents. 

Collins,  J.,  Feb.  24,  1890.  The  single  question  presented 
by  this  appeal  is  whether  a  bank,  with  which  a  customer  has 
left  for  collection  his  draft  upon  a  party  residing  at  some  dis- 
tant point,  can  be  held  responsible  for  the  feilure  and  default 
of  a  correspondent  to  whom  the  bank  has  forwarded  the 
draft  for  collection.  It  must  be  admitted  that  there  is  appar- 
ently a  great  conflict  of  precedents  upon  this  precise  ques- 
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tion,  and  it  is  possible  that,  as  contended  by  the  appellant, 
the  weight  of  the  authorities,  numerically  speaking,  is  with 
the  proposition  that  when,  under  such  circumstances,  a  bank 
has  exercised  ordinary  care  and  prudence  in  the  selection  of 
a.  correspondent  to  whom  it  transmits  a  draft,  bill,  or  note  for 
collection,  and  remittance  of  the  proceeds,  its  liability  ter- 
minates, because,  as  it  is  necessary  and  customary,  and  in  the 
usual  course  of  business,  for  banks  to  collect  through  cor- 
respondents, of  which  necessity,  custom,  and  course  of  busi- 
ness the  owners  and  holders  of  paper  have  full  notice  and 
knowledge,  it  must  be  held  that  they  have  assented  to,  and 
authorized  the  work  of  collection  through  others.  The 
question  involves  a  rule  of  general  application  and  of  com- 
mercial law.  As  it  concerns  trade  between  diflFerent  and  dis- 
tant places,  and,  in  the  absence  of  a  statute  or  contract  or 
usage  which  has  obtained  the  force  of  law,  is  not  to  be  de- 
termined according  to  the  views  or  interests  of  any  particu- 
lar persons,  classes,  or  localities,  it  should  be  decided  accord- 
ing to  those  principles  which  govern  and  best  promote  the 
general  welfare  of  the  entire  commercial  community,  and  in 
accordance  with  the  general  principles  which  apply  to  all 
who  contract  to  perform  a  service. 

When  the  appellant  received  the  draft  for  collection,  it 
entered  into  a  contract,  by  implication,  to  perform  such  dut- 
ies as  were  necessary  for  the  protection  of  its  customer.  It 
agreed  to  collect  the  paper  itself,  not  to  procure  the  ser\dces 
of  another  to  make  the  collection.  The  plaintiflfe  had  no 
voice  in  the  selection  of  appellant's  agent  or  correspondent, 
and  it  is  difficult  to  see  why  banks  and  banking-houses 
should  be  excepted  from  the  operation  of  a  cardinal  and  well- 
established  principle  of  law  that  every  person  is  liable  for 
the  acts  of  such  agents  as  may  be  appointed  or  designated 
by  him  to  transact  such  business  as  he  has  undertaken  to 
perform  for  others.  The  appellant,  having  undertaken  the 
collection  of  the  paper,  stands  in  the  attitude  of  an  indepen- 
dent contractor  who,  having  unrestrained  liberty  so  to  do, 
has  designated  a  sub-agent,  and  is  therefore  answerable  for  his 
neglect,  failure  or  default     It  is  true  that  in  the  adjudicated 
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cases  cited  by  the  appellant  strong:  arguments  are  found,  and 
cogent  reasons  stated,  in  support  of  its  position ;  but  we  are 
of  the  opinion  that  the  conclusion  we  have  reached  is  the 
sounder  one  "Upon  principle.  It  is  also  sustained  by  the  Su- 
preme Court  of  tlie  United  States,  and  the  courts  of  last  re- 
sort of  several  of  the  States,  including  that  of  the  great  com- 
mercial center,  New  York.  It  is  also  the  rule  in  England : 
Exchange  Nat.  Bank  v.  Third  NaL  Bank  (1884),  112  U.  S. 
276;  Allen  v.  Bank  (1839),  22  Wend.  (N.  Y.)  215;  Ayrault 
v.  Bank  (i872\  47  N.  Y.  570;  Simpson  v.  IValdby  (1886), 
63  Mich.  439;  Ttlus  v.  Bank  (187 1),  35  N.  J.  Law,  588; 
Reeves  v.  Bank  (1858),  8  Ohio  St.  465;  Tyson  v.  Bank 
(1842),  6  Blackf  (Ind.)  225;  Express  Co.  v.  Haire  (1863), 
21  Ind.  4 ;  Mocker sy  v.  Ramsay s  (1843),  9  Clark  &  F.  818 ; 
Van  Wart  v.  Woolley  (1824),  3  Bam.  &  C.  439. 
Judgment  affirmed. 


The  law  upon  the  question  of  the 
liability  of  a  bank  for  the  acts  of 
its  correspondents  is  in  an  unsatis- 
factory state,  yet  it  would  seem 
tliat  the  principal  case,  although 
not  supported  by  the  weight  of 
authority  declares  the  better  law. 

It  is  a  general  rule  of  law,  that, 
although  the  principal  is  not  ordi- 
narily liable  (for  he  sometimes  is) 
in  a  criminal  suit,  for  the  acts  or 
misdeeds  of  his  agent,  unless,  in- 
deed he  has  authorized  or  co-oper- 
ated in  those  acts  or  misdeeds  ; 
yet,  he  is  held  liable  to  third  per- 
sons in  a  civil  suit  for  the  frauds, 
deceits,  concealments,  misrepresen- 
tations, torts,  negligences,  and 
other  malfeasances,  or  misfeasances 
and  omissions  of  duty,  of  his  agent, 
in  the  course  of  his  employment, 
although  the  principal  did  not 
authorize,  or  justify,  or  participate 
in,  or,  indeed,  know  of  such  mis- 
conduct, or  even  if  he  forbade  the 
acts,  or  disapproved  of  them  :  Story 
on  Agency  J  452.  The  maxim  is 
**  respondeat  superior ^^^  and  as  ex- 


pressed by  Lord  Chief  Justice 
Ken  YON  in  Ellis  v.  Turner  {iSoo), 
8  Term.  533,—**  The  defendants 
are  responsible  for  the  acts  of  their 
servants  in  those  things  that  respect 
his  duty  under  them,  though  they 
are  not  answerable  for  his  miscon- 
duct in  those  things  that  do  not  re- 
spect their  duty  to  them:"  This 
liability  of  the  pri!ncipal  for  the 
misfeasances,  and  negligences,  and 
torts  of  his  agents  and  servants,  ex- 
tends not  only  to  the  injuries  and 
wrongs  of  the  agent  who  is  immed- 
iately employed  by  the  principal  in 
a  particular  business,  but  also  to  the 
injuries  and  wrongs  done  by  others, 
who  are  employed  by  that  agent 
under  him,  or  with  whom  he  con- 
tracts for  the  performance  of  the 
business ;  for  the  liability  reaches 
through  all  the  stages  of  the  serv- 
ice :  Story,  J  454. 

The  law,  as  thus  defined,  -was  ap- 
plied in  the  principal  case  to  a  bank, 
with  which  a  customer  had  left  for 
collection,  his  draft  upon  a  party 
residing  at  a  distance.  In  principle. 
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as  well  as  theory,  it  would  seem 
that  such  decision  is  correct,  for  the 
maxim,  respondeat  superior ^  is  of 
universal  application,  and  quifacit 
per  alium  facii  per  se^  is  the  rule 
applicable  to  all  cases  in  which  one 
engages  another  to  perform  an  un- 
dertaking or  a  service  for  him. 
Notwithstanding  this,  however,  the 
courts  in  this  country  are  much  di- 
vided in  opinion  upon  the  question, 
and  numerically  speaking,  their  de- 
cisions may  be  said  to  be  against 
the  principle  above  laid  down ;  so 
much  so,  that  only  five  of  the 
States  support  this  ruling ;  yet  tHe 
fact  must  not  be  lost  sight  of,  that 
their  decisions  although  in  the  mi- 
nority are  supported  by  the  Supreme 
Court  of  the  United  States. 

The  theory  contended  for  by  the 
bank  in  the  principal  case,  and  sup- 
ported by  the  majority  of  the  de- 
cisions in  the  State  Courts,  is,  that  a 
home  bank,  receiving  from  its  cus- 
tomers foreign  paper  for  collection, 
is  relieved  from  liability,  if,  in  the 
selection  of  its  correspondents  to 
whom  it  entrusts  its  business,  it  ex- 
ercises due  care  and  prudence,  and 
gives  proper  instructions  to  collect 
and  remit. 

The  courts  which  support  the 
latter  doctrine  do  so  on  the  ground, 
that  the  customer  has  a  perfect 
knowledge  of  the  usage  and  custom 
of  banks,  that  correspondents  will 
be  selected,  and  impliedly  authori- 
zes the  employment  of  a  sub-agent, 
and  that  being  so  selected  and  em- 
ployed, there  is  a  privity  between 
the  customer  and  the  sub-agent, 
which  relieves  the  bank  first  in- 
trusted fi-om  all  liability.  They 
likewise  draw  a  distinction  between 
the  case  of  a  home  and  that  of  a 
foreign  bill.  They  admit  that  in 
the  former  case  the  bank  would  be 
liable  for  the  acts  and  defaults  of  its 


servants  or  agents  to  whose  care 
such  paper  is  consigned  for  collec- 
tion, yet  deny  that  the  same  princi- 
ples of  law  should  govern  the  latter 
case,  and  that  upon  the  ground  of 
usage  and  knowledge  and  implied 
authority  as  above  stated.  It  is 
submitted  that  such  distinction  is 
not  feasible  and  that  it  is  contrary  to 
all  sound  principles  of  law.  Why 
should  a  person  be  made  liable  for 
the  acts  of  his  agents  or  servants  in 
one  case  and  not  in  the  other  ?  It 
would  seem  that  the  foreign  corres- 
pondent is  as  much  the  agent  of  the 
bank  as  one  of  its  home  officers  is. 
In  each  case  the  bank  employs 
some  agent  or  servant  to  transact 
its  business,  and  therefore  the  same 
principles  ought  to  apply  in  both 
cases. 

The  question  of  consideration  has 
been  urged  as  an  answer  to  this 
theory, and  on  this  ground,  namely, 
that  in  the  case  of  a  home  bill,  the 
bank  receives  the  commission  on 
collection,  while  in  that  of  a  for- 
eign one  the  correspondent  receives 
it ;  thus  in  Titus  <Sf  Scudder  v. 
The  Mechanics'  National  Bank 
(1871),  35  N.  J.  Law  (6  Vroom.) 
588,  it  was  relied  upon  by  the  de- 
fendant, but  the  Chancellor  held 
the  point  was  not  well  taken  as 
*'the  consideration  set  forth  and 
proved  that  the  plaintiff  were  deal- 
ers in  the  bank,  and  kept  their  de- 
posits there,  and  gave  their  checks 
upon  New  York,  by  which  the  de- 
fendants had  the  advantage  of  the 
rate  of  exchange,  or  the  greater 
value  of  funds  in  New  York  than 
at  Trenton  is  a  sufficient  considera- 
tion." In  the  case  of  ^//^r«  V.  7%^ 
Merchants  Bank  of  the  City  of  New 
Vorkf  infra t  page  644,  the  same 
doctrine  is  upheld,  and  in  the  case 
of  Exchange  National  Bank  v. 
Third  National  Bank  of  the  City 


Digitized  by 


Google 


STREISSGUTU  Ct  aL  V,  NAT.  GERMAN-AMERICAN  BANK.      639 


0/  New  Vorkf  in/ra^  page  647,  the 
theory  is  supported  by  the  Supreme 
Court  of  the  United  States.  There 
would  therefore  seem  to  be  no  rea- 
son for  holding  the  want  of  consid- 
eration a  defense  to  such  an  action. 
The  question  may  be  looked  at 
from  another  point  of  view,namely, 
that  of  an  attorney  at  law,  or  a  col- 
lection agency.  .  In  these  cases  the 
law  is  well  defined.  They  are  lia- 
ble for  the  acts  of  their  correspon- 
dents to  whom  they  transmit  debts 
for  collection,  unless,  as  in  the  case 
of  Bullill  V.  Batrd  (1870),  28 
American  Law  Register  N.  S. 
546,  they  expressly  limit  their  lia- 
bility by  their  receipt :  Pollard  v. 
Rowland  (1826),  2  Blackf.  (Ind.) 
22 ;  Bradsireet  ei  aL  v.  Ever  son  et 
aL  (1872),  72  Pa.  124.  It  is  difficult 
to  conceive  why  the  case  of  a  bank 
should  be  looked  at  in  a  different 
light,  for  its  position  is  in  all  points 
similar  to  that  of  an  attorney  and  a 
collection  agency.  They  both  un- 
dertake to  transact  the  same  busi- 
ness, namely,  the  collection  of 
money  due  from  one  person  to 
another.  That  no  such  distinction 
really  does  exist,  is  clearly  pointed 
out  by  the  dissenting  opinion  of 
Chief  Justice  Campbeli,  in  Third 
National  Bank  of  Louisville  v. 
Vicksburg  Bank  (1883),  61  Miss. 
112:  **  It  seems  to  be  well  settled 
that  a  collection  agency  which  takes 
a  claim  for  collection  at  a  distant 
point,  is  responsible  for  the  acts  of 
its  agent  to  whom  the  claim  is  sent 
for  collection.  I  am  not  able  to 
draw  a  distinction  between  a  collec- 
tion agency,  by  that  name,  and  a 
bank,  which  is  a  collection  agency, 
where  it  undertakes  to  collect 
claims  for  customers  ;"  and  by  the 
case  of  Hoover  y.  WiseetaL  (1876), 
I  Otto,  (91  U.  S.)  308,  where  the 
action  was  brought  to  recover  back 


a  sum  of  money  collected  from  the 
bankrupt  after  the  occurrence  of 
several  acts  of  bankruptcy.  It  ap- 
peared that  an  account  was  deliver- 
ed by  its  owners  to  a  collecting 
agency  in  New  York,  and  received 
by  them,  with  instructions  to  col- 
lect ;  that  they  transmitted  the 
claim  to  a  firm  of  practicing  attor- 
neys in  Nebraska,  who  persuaded 
the  debtor,  notwithstanding  the 
acts  of  bankruptcy,  to  confess  judg- 
ment, which  he  did,  and  the  money 
was  collected  and  remitted  to  the 
agents  in  New  York,  but  never  paid 
to  defendants.  The  debtor  was  de- 
clared bankrupt  within  four  months 
after  such  confession  and  the  attor- 
neys were  aware  of  his  condition 
at  the  time.  Justice  Hunt  deliver- 
ed the  opinion  of  the  Court  and 
after  reviewing  the  authorities  re- 
marked: "The  cases  show  that 
where  a  bank, as  a  collection  agency , 
receives  a  note  for  the  purposes  of 
collection,  its  position  is  that  of  an 
independent  contractor,  and  that 
the  instruments  employed  by  such 
bank  in  the  business  contemplated 
are  its  agents,  and  not  the  sub- 
agents  of  the  owner  of  the  note.  It 
is  not  perceived  that  it  can  make 
any  difference  that  such  collection 
agency  is  composed  of  individuals, 
instead  of  being  an  incorporation. 
These  authorities  go  far  towards  es- 
tablishing the  position  that  Archer 
&  Co.  [the  collection  agents]  in  the 
case  before  us  were  independent 
contractors,  and  that  the  parties 
employed  by  them  were  their  agents 
only  and  not  the  agents  of  [defend- 
ants] in  such  manner  that  [defend- 
ants] are  responsible  for  their  neg- 
ligence or  chargeable  with  their 
knowledge.  *  *  We  are  of  opin- 
ion that  these  authorities  fix  the 
rule  in  the  class  of  cases  wc  are  now 
considering,  to  wit.   that  of  attor- 
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ncys  employed  not  by  the  creditor, 
but  by  a  collection  agent  who  un- 
dertakes the  collection  of  the  debt. 
They  establish  that  such  attorney 
is  the  agent  of  the  collecting  agent, 
and  not  of  the  creditor  who  em- 
ployed that  agent. 

A  distinction  has  been  drawn  by 
the  Courts  between  those  cases  in 
which  the  bank  receives  the  paper 
merely  for  the  purpose  of  transmis- 
sion, and  those  in  which  it  has  re- 
ceived it  for  collection.  They  hold 
that  in  the  former  case  the  fact 
of  receiving  the  documents  for 
transmission  for  collection  only, 
limits  the  responsibility  to  good 
faith  and  due  discretion  in  the 
choice  of  an  agent,  while  in  the  lat- 
ter their  opinions  differ. 

The  question  therefore  would 
seem  to  be  one  of  contract,  namely, 
what  is  the  real  contract  entered 
into  between  the  parties  ?  Is  the 
contract  only  for  the  immediate  ser- 
vices of  the  agent,  and  his  acting 
faithfully,  or,  does  it  look  to  the 
thing  to  be  done  ?  If  it  be  for  the 
former,  then  responsibility  ceases 
with  the  limits  of  the  personal  ser- 
vices undertaken,  while  if  the  lat- 
ter, it  covers  all  necessary  and  prop- 
er means  for  accomplishing  the  ob- 
ject, by  whomsoever  used  or  em- 
ployed: Allen  V.  The  Merchants' 
Bank  of  the  City  of  New  York^  in- 
fra^  page  644  ;  Titus  &  Scudder  v. 
The  Mechanics*  National  Bank^ 
infra^  page  643 ;  Exchange  Nat- 
ional Bank  of  Pittsburgh  V.  Third 
National  Bank  of  the  City  of 
New  Yorky  infra  ^  page  647  ;  The 
Bank  of  Washington  v.  Triplett 
&  NeaUt  infra y  page  656 ;  The 
Mechanics*  Bank  of  Philadelphia 
V.  Earpt  infra,  page  654;  Belle- 
mire  v.  The  Bank  of  the 
United  States ^  infra,  page  654 ; 
Wingate  v.  The  Mechanics*  Bank^ 


infra,  page  655;  and  Merchants* 
National  Bank  of  Philadelphia  v» 
Goodman,  infra,  page  656. 

Notwithstanding  these  distinc- 
tions have  been  so  clearly  defined, 
they  do  not  seem  to  be  fully  under- 
stood or  followed  by  the  Courts  of 
some  States,  especially  those  of 
Illinois.  This  is  indicated  by  the 
the  case  of  The  ^tna  Insurance 
Co.  V.  The  Alton  City  Bank,  infra^ 
page  650,  the  agreed  fiacts  of  which 
showed  that  the  bill  in  question 
was  **  received  for  collection,**  and 
not  merely  for  •**  transmission  for 
collection,**  in  which  light  it  was 
treated  by  Justice  Walker  who  re- 
ferred to  the  cases,  The  Bank  of 
Washington  v.  Triplett  &  Neale; 
Allen  V.  The  Merchants*  Bank  of 
New  York  City,  infra. 

In  many  cases,  the  negligence 
complained  of,  has  been  that  of  a 
notary  employed  by  the  bank,  and 
the  point  has  been  successfully 
taken,  that  for  such  acts,  the  notary 
being  a  commissioned  public  of- 
ficer appointed  by  the  executive 
authority  of  the  State,  the  bank  was 
not  liable.  Here,  again,  the  author- 
ities differ,  some  cases  drawing  a 
distinction  where  such  laches  were 
committed  by  him  in  that  part  of 
his  office  which  is  peculiarly  official, 
holding  that  in  such  case  alone 
would  the  bank  be  relieved  from  re- 
sponsibility:  Allen  V.  The  Mer- 
chants* Bank  of  New  York  City, 
infra,  page  644,  in  these  words: 
**  If  this  laches  had  been  committed 
by  that  officer  in  that  part  of  his 
duty  which  was  peculiarly  official, 
and  could  only  be  performed  by 
himself  or  some  other  notary,  he 
having  been  requested  or  instructed 
to  perform  such  duty,  I  doubt 
whether  the  collecting  bank  or  any 
other  institution  or  person  employ- 
ing him,  would  be  responsible  for 
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his  neglect  in  that  which  w»  not 
voluntarily  confided  to  hini»  bnt 
wherein  1^  official  duties  were  ren- 
dered necessary  by  the  requirements 
of  the  law ;  and  where  his  employ- 
er had  done  all  that  was  vrithin  his 
power  for  the  performance  of  the 
original  undertaking.  Then  it 
would  seem  that  the  notary  would 
alone  be  responsible.'* 

In  considering  this  subject  which 
imrolvGS  principles  governing  a 
wide  range  of  commercial  interests, 
sight  must  not  be  lost  of  the  quea- 
tion  of  public  policy.  Upon  this 
phase  of  the  question.  Senator  VEit* 
PLANCK,  in  Aiien  v.  Mercktmis 
Bank  of  New  Yarky  injra,  remarks: 
•«  I  cannot  but  think  that  if  the  law 
of  thia  case  were  now  to  be  settled, 
not  judicially,  but  legislatively, 
upon  considerations  of  public  policy 
alone,  the  doctrine  I  have  main- 
tained *  *  would  be  found  the 
safest  and  wisest.  If  the  present 
judgment  be  affirmed,  no  small 
doubt  will  be  thrown  upon  the  re- 
sponsibilities of  collecting  banks 
and  bankers,  even  in  domestic  col- 
lections, for  the  acts  of  any  of  their 
officers.  As  in  the  case  of  corpor- 
ate banks,  or  those  under  our  gen- 
eral law,  all  the  business  is  prac- 
tically done  by  agents,  that  doubt 
would  cover  the  whole  of  our 
banking  transactions.  The  same 
difficulty  may  arise  in  numerous 
analogous  commercial  afibirs,  the 
law  as  well  as  the  usage  of  which 
is  now  settled,  unless  it  be  shaken 
by  the  influence  and  authority  of 
decisions  and  reasoning  like  that 
of  the  Supreme  Court  in  this  case. 
On  the  other  side,  if  we  hold  col- 
lecting banks  and  bankers,  to  be 
liable  for  all  neglect  or  omission  of 
the  necessary  and  proper  means  for 
the  due  performance  of  that  which 
they  have  in  general  terms  under- 
VoL,  XXXVIII.-4t 


taken  to  do,  whether  suchomisaion 
or  negligence  be  their  own  or  that  of 
others  in  their  employ,  we  preserve 
that  harmony  of  the  law  which  ia 
so  essential  to  its  beiog  understood 
by  those  who  are  to  regulate  their 
deaUnga  by  it ;  and  unquestionably 
much  doubt  and  litigation  will  be 
excluded.  If  the  responsibility 
thus  imposed  be  onerous  or  incon- 
venient as  to  foreign  biUa,  or  to  any 
special  class  of  transactions,  it  ia 
very  easy  for  banka  and  bankers  to 
avoid  that  inconvenience  by  stattag 
the  terms  upon  which  they  will  re* 
ceive  the  deposited  paper. '  * 

The  Bnglish  cases  establish  the 
doctrine  of  principal  and  agent  be- 
tween the  parties,  and  hold  the 
bank  liable  for  all  acta  of  its  sub- 
agents:  Mockers^  v.  Ramsay 
(1843),  9  CI.  &  F.  818;  and  Km 
Wort  V.  WooUey  and  oihers  (1834), 
3  B.  &  C.  439 ;  which  are  much  re- 
lied on  by  the  Courts  in  thiscountry. 
In  the  former  case  it  appeared  th^t 
the  defendants  in  the  way  of  their 
business  as  bankers^  were  employ- 
ed, for  reward,  by  a  customer  with 
whom  they  had  a  cash  account,  to 
obtain  pa3mient  of  a  bill  of  ex- 
change drawn  on  a  person  in  Cal- 
cutta payable  to  their  order.  The 
defendanta  employed  agents»  who 
in  torn  employed  others ;  the  bill 
was  duly  paid  to  the  latter,  who 
after  giving  their  direct  employera 
credit  for  it,  became  bankrupt. 
The  Court  held  the  defendanta. 
liable.  I/>rd  Campbbix,  thus  stat- 
ing the  law:  **The  general  rule 
of  law,  that  an  agent  is  liable  for  a. 
sub-agent  employed  by  him,  is  not 
confined  to  cases  where  the  princi- 
pal has  reason  to  suppose  that  the 
act  may  be  done  by  the  agent  him- 
self without  employing  a  sub-agent; 
and  here  I  conceive  that  the  money 
is  to  be  considered  as  received  by 


Digitized  by 


Google 


^42       STREISSGUTH  €t  al.  V.  NAT.  GERMAN-AMERICAN  BANK. 


'[tlie  agent]  whose  correspondents 
ractnally  received  it,  and  credited 
tthem  with  the  amount  *  *  before 
^eir  failure."  To  Lord  Cotten- 
HAM*S  mind,  it  was  **  not  necessary 
-<to  go  deeper  than  to  refer  to  the 
ihaxim  **  quifacit  per  alium,  fadt 
per  J^,*'  to  solve  the  question.  In 
the  latter  case,  Chief  Justice  Ab- 
bott proceeded  as  follows :  **  Upon 
these  facts,  it  is  evident  that  the 
defendants  (who  cannot  be  distin- 
guished fh)m,  but  answerable  for 
their  London  correspondents  *  *  ) 
have  been  guilty  of  a  neglect  of 
duty  which  they  owed  to  the  plain- 
tiff, their  employer,  and  from  whom 
ithey  received  a  pecuniary  reward 
for  their  services.  The  plaintiff 
is  therefore  entitled  to  maintain  his 
action  against  them,  to  the  extent 
of  any  damage  he  may  have  sus- 
tained by  their  neglect." 

The  Indiana  courts  hold  the  bank 
liable,  and  follow  the  English  cases. 
In  Tyson  v.  The  State  Bank  of  In- 
diana (1842),  6  Blackf.  (Ind.)  225, 
the  bank,  through  one  of  its 
branches,  had  undertaken  to  col- 
lect the  plaintiff's  debt,  but  neglect- 
ed to  do  so,  and  the  Court  held  it 
liable,  Justice  Sui^livan  saying: 
"'The  State  Bank,  through  one  of 
its  branches,  having  undertaken, 
for  a  reasonable  reward,  to  collect 
the  plaintiff's  debt,  placed  itself  in 
the  situation  of  an  agent  or  attor- 
ney, who,  for  reward,  undertakes  to 
perform  services  for  another  in  the 
the  line  of  his  business  or  profes- 
tsion.  He  is  bound  to  a  faithful  dis- 
•charge  of  his  duty,  and  is  responsi- 
ble to  his  employer  for  all  damages 
Arising  from  his  neglect.'*  In  The 
American  Express  Company  v. 
Haire  and  others  (1863),  21  Ind.  4, 
ithe  bill  was  a  foreign  one,  and  was 
lianded  to  the  company  for  collec- 
tion.   The  company  handed  it  to 


the  notary  who  failed  to  demand 
and  protest  the  bill  at  the  proper 
time.  Here  the  Court  followed  the 
New  York  case  of  Allen  v.  The 
Merchants*  Bank^  in/ra^  and  held 
the  company  liable  for  the  acts  of 
its  agent.  The  case  of  Tyson  v. 
The  State  Bank  of  Indiana  y  supra  ^ 
was  cited  and  approved.  Chapman 
V.  McCrea,  et  al.  (1878),  63  Id.  639, 
is  to  the  same  effect. 

The  law  upon  the  question  seems 
to  have  remained  unsettled  in 
Michigan  until  the  case  of  Simp- 
son v.  Waldby'&  afly(i886),  63 
Mich.  439,  came  before  the  Su- 
preme Court  of  that  State.  The 
action  was  brought  to  recover  a 
balance  claimed  to  be  due  from  the 
defendants  to  the  plaintiff  in  respect 
of  five  drafts  drawn  by  the  latter 
upon  a  party  in  Vermont.  The 
drafts  were  made  payable  to  the  or- 
der of  the  defendants,  who  under- 
took the  collection  of  the  same,and 
forwarded  them  to  the  First  Nat- 
ional Bank  at  St.  Albans,  who  after 
collecting,  sent  its  own  draft  on 
New  York  to  defendants  for  the 
money.  It  appeared  that  a  large 
number  of  drafts  had  been  drawn 
by  and  upon  the  same  parties  be- 
fore, and  collected  in  the  same  man- 
ner. The  defendants  claimed  that 
the  amounts  of  the  last  three  drafts 
veere  never  received  by  them  owing 
to  the  failure  of  the  St.  Albans 
bank,  as  a  draft  or  drafts  of  that 
bank  upon  New  York  received  by 
them  was  protested  and  not  paid  in 
New  York.  In  the  opinion  Justice 
MoRSS  says  :  **  The  question  is  *  * 
directly  before  us.  Whatis  the-law 
of  the  case  when  a  person  steps  into 
a  bank,  in  the  ordinary  course  of 
business  dealings,  and  entrusts  to  it 
the  collection  of  a  draft  drawn  upon 
some  person  residing  at  a  distance, 
in  case  the  home  bank,  through  the 
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failure  or  dishonesty  of  another 
bank,  selected  by  itself,  never  re- 
ceives the  money  upon  such  draft, 
though  the  same  is  paid  by  the 
drawee?  In  the  absence  of  any 
agreement  in  reg£ird  to  the  matter, 
who  must  bear  the  loss  in  case  the 
home  bank  has  not  been  at  fault  in 
the  selection  of  its  agent  or  agents  ? 
There  is  a  conflict^  of  authority  upon 
this  proposition,  and,  as  it  has 
never  been  settled  in  this  State,  we 
must  be  guided  and  governed  in 
our  action  by  what  seems  to  us  the 
most  correct  view  injustice  and  on 
principle."  After  reviewing  the 
authorities,  and  especially  the  case 
of  Mackersy  v.  Ramsay ^  supra,  he 
continues :  **  the  ruling  in  that  case 
squarely  covers  the  point  in  issue 
here,  and  to  my  mind  is  the  better 
doctrine,  and  most  in  accord  with 
principle.  The  learned  jurists 
holding  otherwise  all  admit  that  if 
a  person'  entrusts  a  home  draft  or 
bill  to  a  bank  for  collection,  such 
bank  is  responsible  to  the  customer 
for  any  negligence  or  dc&ult  of  its 
agentSjOfficers  or  employees.  lean- 
not  see  why  any  different  rule 
should  prevail  in  the  collection  of  a 
foreign  bill.  It  is,  in  every  case 
that  I  have  examined,  sought  to  be 
maintained  upon  the  theory  that 
the  customer  knows  the  bank  must 
act  through  some  other  person  or 
persons  at  a  distance,  and  therefore 
impliedly  from  the  very  nature  of 
the  course  of  business,  assents  to 
the  employment  of  such  persons 
«  and  makes  them  his  agents.  This 
reasoning  does  not  strike  me  as 
sound.  If  I  leave  an  indorsed  note 
against  persons  in  my  own  town  for 
collection  and  consequent  demand 
and  protest,  I  know  that  some  agent 
or  employe  of  the  bank  will  do  the 
work  or  some  part  of  it,  and  I  do 
not  know  or  inquire  who  will  do  it. 


I  contract,  however,  with  the  bank 
that  suitable  agents  will  be  employ- 
ed, and  hold  it  responsible  for  their 
acts.  The  law  authorizes  me  to  doi 
this.  If  I  entrust  the  same  bank 
with  the  collection  of  a  foreign 
draft,  I  also  know  that  they  will 
employ  some  agent  or  correspon- 
dent abroad  of  their  selection,  not 
mine,  of  whom  I  know  nothing  and 
with  whom  they  are  supposed  to 
have  business  relations.  I  do  not 
inquire  whom  they  are  to  select.  I 
presume,  and  have  a  right  to  pre- 
sume, that  they  have  business  know- 
ledge of  such  agent  or  agents,  which 
I  do  not  and  cannot  possess,  by  the 
very  course  of  their  dealings  as 
bankers.  In  each  case,  the  bank 
holds  itself  out  for  a  consideration 
to  collect  my  paper,  and  it  can 
make  no  difference  whether  the 
compensation  is  great  or  small.  In 
each  case,  it  selects  its  own  agents 
in  the  premises.  In  each  case,  I 
have  no  part  in  or  control  over  such 
selection.  In  each  case,  there  is  no 
privity  between  the  party  selected 
and  myself.  I  fail  to  perceive  why 
in  the  one  case  more  than  the  other 
I  adopt  the  immediate  peCrty  collect- 
ing or  protesting  the  bill  as  my 
agent  I  cannot  find  any  good  rea- 
son for  making  this  particular  case 
of  the  collection  of  a  foreign  bill,  an 
exemption  to  the  general  rule  of 
agency." 

The  New  Jersey  decisions  follow 
those  of  New  York.  In  Titus  & 
Scudder  v.  The  Mechanics*  Na- 
tional Bank  (1871),  35  N.J.  Law 
(6  Vroom)  588,  after  duly  consider- 
ing the  previous  cases  upon  the 
question  pro  and  con,  the  Chancel- 
lor expressed  himself  thus  :  **  In 
this  conflict  of  authorities,  the 
weight  of  mere  numbers  ought  not 
to  govern.  We  should  rather  look 
for  authority  to  those  courts  which 
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asnally  decide  upon  principles  ac- 
knowledged by  the  courts  of  this 
State,  and  by  whose  decisions  we 
are  accnstomed  to  be  g^uided.  The 
courts  of  England  are  the  sources 
from  which  we  derive  our  legal 
maxims,  and  those  of  New  York 
have  adhered  more  closely  to  the 
rules  of  the  common  law  which  are 
our  guide,  than  courts  of  other 
States.  But  this  consideration 
alone  is  not  sufficient  to  determine 
a  question  like  this ;  we  must  look 
to  the  principles  adopted  by  us 
which  control  it.  One  cardinal  and 
well-established  principle  is,  (hat 
every  one  fibsXL  be  liable  for  the 
acts  of  his  i^^ents  chosen  by  him- 
self. This,  when  applied  to  such 
a  case  is  founded  in  equity  and 
good  sense.  A  dealer  who  deposits 
a  draft  on  a  distant  city^  in.  a  bank 
in  his  own  toivn,  has  no  choice  of 
their  agent  Or  correspoiident.  It  is 
the  business  of  a  bank  to  provide 
proper  agents  or  correspondents 
for  this  service,  when  they  ad<^ 
it,  as  most  banks  do,  as  part  of  their 
r^;ular  business.*' 

In  New  York  th^  matter  has 
been  very  much  debated  upon,  but 
seems  to  be  settled  in  fiivor  of  the 
liability  of  the  bank  fbr  the  acts  of 
its  correspondent.  la  the  case  of 
Allen  V.  The  Merthanis*  Bank  of 
the  City  of  New  York  (1839),  as 
Wend.  (N.  Y.)  215,  the  bench  was 
composed  of  the  Chancellor  and 
twenty-three  Senators,  who  were 
divided  in  opinion,  fourteen  being 
in  fiivor  of  the  liability  of  the  bank 
and  ten  against  it,  the  Chancellor 
being  one  of  the  minority.  The 
case  had  been  decided  in  the  Su* 
preme  Court  of  that  State  and  ver- 
dict given  in  fiivor  of  the  bank  in 
1836,  15  Wend.  (N.  Y.)  482,  and 
the  plaintiff  appealed.  The  decis- 
ion   was   reversed.  Senator   Vbr- 


pi^ANCK  putting  the  case  as  Ibl- 
lows  :  * '  A  bill  of  Exchange  drawli 
in  New  York  upon  a  person  resi- 
dent in  Philadelphia,  is  deposited 
for  collection  in  a  New  York  bank, 
is  received  for  that  purpose,  and 
duly  transmitted  to  their  corres- 
pondent and  agent,  a  Philadelphia 
bank,  the  notary  ol  whidi  is  guilty 
of  a  neglect,  whereby  on  retusal  to 
accept  at  Philadelphia,  payment 
from  the  New  York  drawer  or  en- 
dorser is  k)st  Is  the  New  York 
bank  first  receiving  this  paper  for 
collection,  responsible  for  the  loss 
or  damage  arising  fhna  the  de&ult 
of  its  Philadeli^ia  agent?  It  is 
well  settled  in  this  State  that  there 
is  an  implied  undertaking  by  a 
bank  or  banker  receiving  negotiable 
paper  deposited  for  collection,  to 
take  the  necessary  measures  to 
charge  the  drawer,  maker  or  other 
parties,  upon  the  defiiult  or  v^isal 
to  pay  or  accept.  The  ground  of 
this  rule  is,  that  the  aoseptance  of 
negotiable  paper  thus  deposited  for 
collection  forms  an  imfdied  under- 
taking to  make  the  demands  and 
give  the  notices  required  by  law 
or  mercantile  usage  for  the  perfoct 
protection  of  the  holder's  rights 
against  all  previous  parties,  for 
which  undertaking  the  use  of  the 
funds  thus  temporarily  obtained 
or  of  the  average  balances  thereof, 
for  the  purposes  of  discount  or  ex* 
change,  forms  a  valuable  coosidenb- 
tion.  Had  we  no  express  authority 
on  this  head,  I  should  consider  the 
acceptance  by  a  bank  of  paper  for 
collection  from  a  custoner.  in  the 
usual  course  of  his  business,  as  8uf> 
fident  evidence  of  a  valuable  con- 
sideration. The  whole  otdsoary 
business  of  a  bank  with  its  dealers, 
is  one  of  mutual  profit  or  accommo* 
dation,  and  must  be  taken  together 
(unless  some  part  is  separated  by 


Digitized  by 


Google 


SI KEISSGUTH  it  at,  V,  NAT.  GERMAN-AMERICAN  BANK.      645 


express  understanding)  and  it  is 
not  for  a  bank  to  allege  or  for  a 
Court  to  consider  *  *  that  a  col- 
lection in  a  particular  place  must 
be  regarded  as  a  gratuitous  favor. 
If  accepted  at  all,  the  general  profits 
and  advantages  of  the  business,  of 
which  this  may  perhaps  be  an  un- 
productive part,  lorm  a  good  con- 
sideration for  the  undertaking. 
This,,  however,  is  not  an  open  ques- 
tion, aft^  the  decision  of  this  Court 
in  the  two  cases  against  the  Bank 
of  Utica."  [Smedes  v.  Bank  of 
Utica  (1823),  ao  Johns.  (N.  Y.)372; 
S.  C.  {1824),  3  Cowen  (N.  Y.)  662 ; 
and  McKinster  v.  Bank  of  Utica 
(1832).  9  Wend.  {N.  Y.)  473.]  He 
points  out  the  wide  difierence  ex- 
isting, as  w«ll  by  positive  law  as  by 
reason  of  the  thing  itsdf,  between 
a  contract  or  undertaking  to  do  a 
thing,  and  the  delegation  of  an 
agent,  or  attorney  to  procure  the 
doing  the  same  thing,  the  contract- 
or being  bound  to  answer  for  any 
n^igence  or  defoult  in  the  per- 
formance of  his  contract,  although 
such  negligence  or  defieiult  be  not 
his  own,  while  the  mere  represen- 
tative ^[ent,  discharges  his  whole 
duty  if  he  acts  with  good  £uth  and 
ordinary  diligence  in  the  selection 
of  his  materials,  the  forming  of  his 
contracts  and  the  choice  of  his 
workman,  and  continues  thus: 
"Now  in  the  case  of  the  deposit 
for  collection  of  a  domestic  note  or 
bill  payable  in  the  same  town,  no 
one  can  imagine  that  this,  instead 
of  being  a  contract  with  the  bank 
to  use  the  paper,  is  a  mere  delega- 
tion of  power  to  act  as  an  attorney 
for  that  purpose.  If  this  were  so, 
and  it  should  happen  that  by  the 
fraud,  the  carelessness,  or  the  ig- 
norance of  a  clerk  or  teller,  the  only 
responsible  parties  were  discharged, 
or  the  note  itself  lost  or  destro3red, 


it  would  be  a  sufficient  defense  for 
the  bank  if  it  could  show  that  the 
dir^tors  had   employed   ordinary 
care  and. caution  in  selecting  their 
officers ;   or   any   similar   defense 
which  would  be  geod  in  the  mouth 
of  an  attorney  in  &ct,  or  a  steward 
acting  in  good  ^ith  for  his  princi- 
pal, who  had  been  defrauded  in  any 
transaction.  *  *  The   natural  and 
general  understanding  of  men  of 
business  is  *  *  that  of  an  imi^ed 
agreement  with  the  bank  itself,  of 
whose  officeiB  and  agents  they  have 
no  knowledge,  and  with  whom  they 
have  no  privity  of  contract  *  *  Is 
there  anything  in  the  mere  fact  of 
the  paper  being  payaUle  in  'another 
city,  and  therefore  requiring   the 
aid  of  other  agents,  sufficient  to 
take  that  case  out  of  the  general 
rule  ?    In  the  deposit  of  a  note  for 
collection,    payable   in    the   same 
place,  the  holder  is  equally  aware 
that  the  bank  cannot  personally  at- 
tend  to   the   collection,   and    its 
management  must  be  left  to  some 
one   or   more  comp^ent  agents. 
But  he  makes  an  implied  contract 
with  the  bank  that  the  proper  and 
expedient  means  shall  be  used  to 
collect  his  note.    So  he  does  as  to 
a  foreign  debt ;  and  in  each  case  he 
alike  presumes  that  proper  agents 
will  be  employed.    In  neither  case 
has  he  any  knowledge  of  the  agents 
or  privity  with  them.    I  can  per- 
ceive no  reason  for  liability  or  ex- 
emption from  liability   in   either 
case  which  does  not  equally  apply 
to  the  other. ' '    He  draws  a  distinc- 
tion between  cases  where  the  bank 
receives  the  paper  merely  for  trans- 
mission to  its  correspondents  and 
cases  in  which  it  receives  for  col- 
lection ,  saying :     •  *  The  bank,  if  its 
officers  think  fit,    and   the  dealer 
will  consent,  may  vary  that  liabil- 
ity in  either  case.    It  may  receive 
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the  paper  only  for  transmission  to 
its  correspondents.  That  would 
form  a  new  and  diflierent  contract, 
and  would  limit  the  responsibility 
to  good  faith  and  due  discretion  in 
the  choice  of  an  agent.  But  if  this 
be  not  done,  or  unless  there  be 
some  implied  understanding  on  the 
subject,  I  see  no  difference  between 
the  responsibility  assumed  in  the 
undertaking  to  collect  foreign  bills, 
and  that  for  collecting  domestic 
paper,  payable  at  home.  It  is  as- 
sumed in  the  same  manner,  in  the 
same  words  and  in  the  same  con- 
sideration.'' 

The  proper  construction  to  be 
put  upon  all  questions  of  this  kind 
is  expressed  by  the  same  learned 
Judge  in  these  words :  **  In  all 
these  cases,  we  are  not  to  look  to 
the  necessity  of  the  employment  of 
distant  or  imder  agents.  We  are 
to  look  to  the  contract  itself.  Leg- 
em enim  contractus  dot.  We  are 
to  look  whether  the  eontract  be 
only  for  the  immediate  services  of 
the  agent,  and  his  acting  feithfully 
as  the  representative  of  his  princi- 
pal, doing  for  him,  in  the  business 
confided  to  his  care,  what  the  prin- 
cipal is  not  able  or  willing  to  do  for 
himself,  or  whether  the  contract 
looks  mainly  to  the  thing  itself  to 
be  done,  and  the  undertaking  be 
for  the  due  use' of  all  the  proper 
means  for  its  performance.  In  the 
one  case,  the  responsibility  ceases 
with  the  limits  of  the  personal  ser- 
vices undertaken  ;  in  the  other,  it 
extends  to  cover  all  the  necessary 
and  proper  means  for  the  accom- 
plishment of  the  object,  by  whom- 
soever used  or  employed.*  The 
case  of  Ayrault  v.  The  Pacific 
Bank  (1872),  47  N.  Y.  570,  is  to  the 
same  effect. 

The  same  doctrine  prevails  in 
Chio^  ReeveSy  Stephens  &  Co,  v. 


The  State  Bank  of  Ohio  {1858),  8 
Ohio  St.  465,  being  the  leading 
case.  In  it,  Justice  Brinkbrhofp 
considers  the  opinions  in  the  New 
York  case  of  AUen  v.  The  Mer- 
chants^ Bank  of  New  York^  supra ^ 
very  fully  and  upholds  the  decision 
in  that  case :  **  On  the  whole  look- 
ing at  the  question  in  the  light  of 
principle,and  of  what  seems  to  us  to 
be  a  sound  legal  policy,  we  prefer  to 
adopt  the  doctrine  of  the  Courts  of 
England  and  New  York,  as  now  es- 
tablished." 

The  rule  in  South  Car^/»«a  would 
seem  to  follow  that  of  New  Yox^» 
for  in  the  case  of  Thompson  v.  Tke 
Bank  of  the  State  of  South  Caro- 
Una  (1836),  3  Hill  (S.  C.)77,  where 
the  plaintiff  deposited  a  note,  en- 
dorsed to  him  by  the  payee  in  the 
branch  bank  at  Camden  for  collec- 
tion. At  maturity,  it  was  not  paid 
and  was  protested  for  non-payment 
by  the  bank  notary,  but  no  notice 
was  given  to  the  indorser  or  to  the 
plaintiff  who  brought  action,  for  the 
non-performance  by  the  bank  of  its 
undertaking  to  collect,  and  to  give 
notice  to  charge  the  indorser.  In 
delivering  the  opinion  of  the  Courts 
by  which  the  bank  was  held  liable, 
Justice  Bari^b  said,  "Whosoever 
undertakes  an  agency ,  engages  like- 
wise to  employ  an  adequate  degree 
of  skill,  and  to  use  a  reasonable  de- 
gree of  diligence.  In  this  case,  the 
bank  engaged  for  the  exercise  of  so 
much  skill,  in  the  particular  part 
of  business,  as  to  perform  the  duty 
of  collecting  the  note;  and  *  * 
of  doing  whatever  was  necessary  to 
charge  those  to  whom  the  plaintiff 
might  resoit  for  payment ;  and  *  * 
that  it  would  omit  nothing  which 
reasonable  diligence  would  enable 
it  to  perform.'* 

The  rule  as  established  by  the 
preceding  decisions,  is  supported  by 
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those  of  the  Supreme  Court  of  the 
United  States.  In  Exchange  Nat- 
ional Bank  0/ Pittsburgh  v.  Third 
Nationai  Bank  of  the  City  of  New 
York  (1884),  112  U.  S.  276,  the  ac- 
tion was  brought  to  recover  dam- 
ages for  the  alleged  negligence  of 
the  defendant  in  regard  to  eleven 
drafts  or  bills  of  exchange,  endorsed 
by  the  plaintiff  to  the  defendant  for 
collection.  The  facts  showed  that 
the  drafts  were  drawn  at  Pittsburgh, 
tothe  order  of  one  Baldwin  and  by 
him  endorsed,  on  a  company  in 
New  Jersey ;  that  they  were  dis- 
counted before  acceptance,  by  the 
plaintiff  for  the  drawers ;  that  they 
were  transmitted  for  collection,  be- 
fore maturity  by  the  plaintiff  to  the 
defendant ;  that  they  were  sent  by 
the  defendant  to  its  correspondent, 
the  First  National  Bank  of  New- 
ark; that  the  drafts  were  pre- 
sented ;  that  they  were  addressed  to 
**  Walter  M.  Conger,  Sec*y  Newark 
Tea  Tray  Co. ,  Newark,  N.  J. "  ;  that 
the  acceptance  was  made  by  Conger 
in  his  own  name,  as  follows :  **  Ac- 
cepted, payable  at  the  Newark  Nat- 
ional Banking  Co.  Walter  M.  Con- 
ger,*' that  when  the  acceptance  was 
taken,  the  time  of  payment  was  so 
far  distant  that  there  was  sufficient 
time  to  communicate  to  the  plain- 
tiff the  form  of  the  acceptance,  and 
lorthe  plaintiff  thereafter  to  give 
further  instructions  as  to  the  form 
of  acceptance  ;  that  the  Newark 
bank  held  the  drafls  for  pa3rment, 
but  the  plaintiff  was  not  advised  of 
the  form  of  acceptance  tmtil  some 
time  afterwards,  and  two  of  them 
were  returned  to  it  by  the  defend- 
ant, the  drawers  and  endorsers  be- 
ing then  insolvent.  The  negligence 
alleged  was  the  not  obtaining  ac- 
ceptance of  the  drafls  by  the  com- 
pany, or  having  them  protested  for 
non-acceptance  by  it,  or  giving  no- 


tice to  the  plaintiff  of  such  non-ac- 
ceptance, and  in  fiEiiling  to  give  no- 
tice that  the  company  would  not 
accept,  or  that  Conger  would  not 
accept  them  in  his  official  capacity* 
The  elaborate  opinion  of  the  Courts 
examining  all  the  previous  deci- 
sions both  in  this  country  and  in 
England,  was  delivered  by  Justice 
Bi«atchford:  •*  The  question  in- 
volves a  rule  of  law  of  general  ap- 
plication. Whatever  be  the  proper 
rule,  it  is  one  of  commercial  law. 
It  concerns  trade  between  different 
and  distant  places  and  in  the  ab- 
sence of  statutory  regulations  or 
special  contract  or  usage  having  the 
force  of  law,  it  is  not  to  be  deter- 
mined according  to  the  views  or  in- 
terests of  any  particular  individuals, 
classes  or  localities,  but  according 
to  those  principles  which  will  pro- 
mote the  general  welfare  of  the 
commercial  community.  Espe- 
cially is  this  so  when  the  question  is 
presented  to  this  tribunal,  whose 
decisions  are  controlling  in  all  cases 
in  the  Federal  Courts. 

'*  The  agreement  of  the  defendant 
in  this  case  was  to  collect  the  drafls, 
not  merely  to  transmit  them  to  the 
Newark  Bank  for  collection.  This 
distinction  is  manifest;  and  the 
question  presented  is,  whether  the 
Newark  Bank,  first  receiving  these 
drafls  for  collection  is  responsible  for 
the  loss  or  damage  resulting  from  the 
default  of  its  Newark  agent.  There 
is  no  statute  or  usage  or  special  con- 
tract in  this  case,  to  qualify  or  vary 
the  obligation  resulting  from  the 
deposit  of  the  drafls  with  the  New 
York  Bank  for  collection.  On  its 
receipt  of  the  drafls,  under  these 
circumstances,  an  implied  under* 
taking  by  it  arose,  to  take  all  nec- 
essary measures  to  make  the  dc- 
mands  of  acceptance  necessary  to 
protect  the   rights   of  the    holder 
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against  previous  parties  to  the 
jftiper.  Prom  the  facts  found,  it  is 
to  be  inferred  that  the  New  York 
Bank  took  the  drafts  fixMn  the  plain- 
tiff, as  a  customer,  in  the  usual 
course  of  business.  ♦  *  The  taking 
by  a  bank,  from  a  customer,  in  the 
usual  course  of  business,  of  paper 
for  collection,  is  snfRcient  evidence 
of  a  valuable  consideration  for  the 
service.  The  general  profits  of  the 
receiving  bank  from  the  business 
between  the  parties  and  the  accom- 
ntodation  to  the  customer,  must  all 
be  considered  together^  and  form  a 
consideration,  in  the  absence  of  any 
•controlling  facts  to  the  contrary,  so 
that  the  collection  of  the  paper  can- 
not be  regarded  as  a  gratuitous 
favor.  The  contract  then,  becomes 
one  to  perform  certain  duties  nec- 
essary for  the  collection  of  the  pa- 
per and  the  protection  of  the  holder. 
The  bank  is  not  merely  appointed 
an  attorney,  muthorized  to  select 
other  agents  to  collect  the  paper. 
Its  undertaking  is  to  do  the  thing 
and  not  merely  to  procure  it  to  be 
done.  In  such  case,  the  bank  is 
held  to  agree  to  answer  for  any  de- 
fault in  the  performance  of  the  con- 
tract ;  and  whether  tiie  paper  is  to 
be  collected  in  the  place  where  the 
bank  is  situated,  or  at  a  distance, 
the  contract  is  to  use  the  proper 
means  to  collect  the  paper,  and  the 
hank,  by  employing  sub-agents  to 
perform  a  part  of  what  it  has  con- 
tracted to  do,  becomes  responsible 
to  its  customer.  This  general  prin- 
ciple applies  to  all  who  contract  to 
perform  a  service.*'  Continuing, 
he  adds :  **  The  distinction  between 
the  liability  of  one  who  contracts 
to  do  a  thing  and  that  of  one  who 
merely  receives  a  delegation  of 
authority  to  act  for  another  is  a  fun- 
damental one,  applicable  to  the 
present  case.    If  the  agency  is  an 


undertaking  to  do  the  business,  tite 
original  principal  may  look  to  the 
immediate  contractor  with  himself 
and  is  not  obliged  to  look  to  info- 
rior  or  distant  under  contractois  or 
«ub-agents,  when  default  occurs 
injurious  to  his  interest."  Allud- 
ing to  the  means  whereby  a  bank 
may  relieve  itself  of  this  responsi- 
bility the  same  learned  judge  says : 
**  Whether  a  draft  is  payable  in  the 
place  where  the  bank  receiving  it 
for  collection  is  situated,  or  in 
another  place,  the  holder  is  aware 
that  the  collection  must  be  made  by 
a  competent  agent.  In  either  case, 
there  is  an  implied  contract  of  the 
bank  that  the  proper  measui^s  shall 
be  used  to  collect  the  draft,  and  a 
right,  on  the  part  of  its  owner,  that 
proper  agents  will  be  employed,  he 
having  no  knowledge  of  thea^nts. 
There  is,  therefore,  no  reason  for 
liability  or  exemption  from  liability 
in  the  one  case  which  docs  not  ap- 
ply to  the  other.  And  while  the 
rule  of  law  is  thus  general,  the  lia- 
bility of  the  bank  may  be  varied 
by  consent,  or  the  bank  may  refuse 
to  undertake  the  collection.  It  may 
agree  to  receive  the  paper  only  for 
transmission  to  its  correspondent 
and  thus  make  a  different  contract 
and  become  responsible  only  for 
good  faith  and  due  discretion  in  the 
choice  of  an  agent.  If  this  is  not 
done  or  there  is  no  implied  under- 
standing to  that  effect,  the  same 
responsibility  is  assumed  in  the  un- 
dertaking to  collect  foreign  paper 
and  in  that  to  collect  paper  payable 
at  home.  On  any  other  rule,  no 
principal  contractor  would  be  liable 
for  the  default  of  his  own  agent, 
where,  from  the  nature  of  the  busi- 
ness it  was  evident  he  must  employ 
sub-agents.  The  distinction  recurs 
between  the  rule  of  merely  personal 
representative  agency  and  the  re- 
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sponsibility  imposed  by  the  law  of 
<x>minercial  contracts.  This  solves 
the  difficulty  and  reconciles  the  ap- 
I)arent  conflict  of  decision  in  many 
cases.  The  nature  of  the  contract 
is  the  test.  If  the  contract  be  only 
for  the  immediate  services  of  the 
agent  and  for  his  faithful  conduct 
as  representing  his  principal,  the 
responsibility  ceases  with  the  limit 
of  the  personal  service  undertaken. 
But  where  the  contract  looks  mainly 
to  the  things  to  be  done,  and  the 
undertaking  is  for  the  due  use  of  all 
proper  means  to  performance,  the 
responsibility  extends  to  all  neces- 
sary and  proper  means  to  accom- 
plish the  object,  by  whomsoever 
used." 

In  the  case  of  East  Haddam 
Bank  V.  Scovil  (1837),  12  Conn. 
302,  a  bill  was  drawn  in  Great  Brit- 
•ain  in  favor  of  the  defendant,  upon 
^nerchants  in  New  York,  accepted 
by  them,  and  subsequently  endorsed 
by  the  defendant  and  one  Ingham 
for  the  purpose  of  being  transmitted 
to  the  plaintiff  bank  for  collection, 
the  sole  interest  being  in  the  defend- 
ant, the  endorsement  by  Ingham  be- 
ing merely  for  the  purpose  of  ac- 
commodation. The  plaintiff  bank 
enclosed  the  bill  with  others  and 
sent  them  to  the  Merchants'  Ex- 
change Bank  of  New  York  for  col- 
lection. At  maturity  the  bill  was 
presented  for  payment,  and  being 
dishonored  was  protested,  and  due 
notice  thereof  g^ven  to  the  drawer, 
but  none  to  the  plaintiff,  defendant 
or  Ingham.  Plaintiff  subsequently 
credited  the  amount  to  Ingham, 
who  drew  his  check  in  favor  of  de- 
fendant, which  plaintiff  honored. 
The  acceptors  of  the  bill  were  in- 
aolvent  before  the  bill  became  due, 
and  the  plaintiff  claimed  the  money 
as  money  paid  under  a  mistake 
and  misapprehension  of  £etcts,  that 


it  had  not  been  guilty  of  negligence 
or  default  of  duty  ;  that  it  was  not 
by  law  bound  or  obliged  to  give  any 
other  notice  to  the  defendant  of  the 
non-payment  of  the  bill  than  that 
given  ;  that  if  any  other  notice  was 
bylaw  necessary,  the  defendant  had 
received  it;  that  the  Merchants* 
Exchange  Bank  was  not  tiie  agent 
of  the  plaintiff  in  respect  of  this 
bill ;  and  that  the  plaintiff  was  not 
liable  for  any  default  or  negligence 
pf  that  bank  in  regard  to  it,  if  any 
such  default  or  negligence  existed, 
which  it  denied :  Justice  Hunting- 
ton in  delivering  the  opinion  of  the 
Court  in  support  of  the  theory  that 
the  Merchants'  Exchange  Bank  was 
not  the  agent  of  the  plaintiff,  upon 
the  ground  that  it  was  necessary  to 
transmit  to  a  reputable  correspond- 
ent according  to  the  usual  course 
of  business  for  collection,  and  that 
such  facts  were  known  to  the  de- 
fendant, remarks :  **  It  cannot  just- 
ly be  claimed,  that  the  plaintiffs 
should  have  become  insurers  against 
the  defaults  of  their  correspondents. 
Such  a  doctrine  would  be  as  inequi- 
table, as  it  might  be  oppressive  and 
ruinous  to  banks  who  are  merely 
the  medium  through  which  the 
holders  of  bills  and  drafts  payable 
in  other  States  transmit  them  for 
collection.  If  they  act  in  good 
faith  in  the  selection  of  an  agent  to 
protect  the  interests  of  the  holder 
of  the  bill,  in  cases  where  it  is  ob- 
vious an  agent  must  be  selected  for 
such  purpose,  what  principle  of  jus- 
tice or  commercial  policy  requires 
that  they  should  be  held  liable  for 
any  neglect  of  duty  on  the  part 
of  such  agent  ?  *  *  *  The  mode 
now  adopted  and  in  general  use,  is 
well  calculated  to  insure  collections 
with  promptitude,  at  a  trifling  ex- 
pense, and  without  trouble  to  the 
holder.    It  is  highly  reasonable  he 
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should  assume  the  risk  of  the  de- 
&ult8  of  the  collecting  agent,  rather 
than  the  bonk,  who  merely  transmit 
the  bill,  and  select  the  agent,  with 
the  consent  of  the  holder,  and  with 
a  perfect  knowledge  on  his  part 
that  such  selections  must  be  made." 

*'The  general  duty  of  an  agent 
who  receives  for  collection  a  bill  of 
exchange,''  says  the  Court  in  Mer- 
chants'"  6f  Manufacturers'  Bank  v. 
Stafford  Bank  (1877),  44  Conn.  564, 
**  is  to  use  due  diligence  in  present- 
ing the  same  for  acceptance,  and  in 
presenting  it  for  payment,  if  it  has 
been  accepted,  and  to  give  the 
holder  and  other  parties  to  the 
paper,  by  the  next  day's  post,  the 
notices  of  dishonor  required  by  law 
incase  acceptance  or  payment  is 
refused,  and  to  give  to  his  principal 
any  special  notice  which  is  required 
by  the  terms  of  the  instructions  to 
the  agent,  or  of  the  contract  which 
the  agent  has  entered  into  with  his 
principal.  The  agent  is  also  re- 
quired to  protest,  in  case  of  non-ac- 
ceptance or  non-payment,  if  protest 
is  not  forbidden,  and  to  send  the 
protest  to  the  holder." 

Tp  this  may  be  added,  the  re- 
mark of  Justice  Ei*ifSWORTH  in 
The  Bridgeport  Bank  v.  Dyer 
(1848),  19  Conn.  136:  **No  prin- 
ciple of  law  is  better  settled  than 
that  a  known  practice,  or  one  be- 
longing to  a  particular  branch  of 
business  is  sufficient  evidence  of 
the  understanding  of  the  parties, 
when  contracting  in  relation  to  that 
business,  unless  there  be  evidence 
to  the  contrary." 

In  the  case  of  The  ^tna  Insur- 
ance Company  v.  The  Alton  City 
Bank  (1861),  25  111.  221,  although 
the  facts  as  agreed  upon  between 
the  parties  clearly  showed  that  the 
bill  in  question  was  received  for 
collection,  Justice  Wai«kbr  treated 


it  as  if  received  for  transmission 
for  collection,  and  held  the  bank 
not  liable  for  the  acts  of  its  corre- 
spondents.  '*Whea  received  for 
transmission,  it  [the  bank]  has 
fully  discharged  its  duty  by  sending 
the  instrument  in  due  seaison  to  a 
competent  reliable  agent  with  prop- 
er instructions  for  its  collection. 
This  is  manifestly  the  rule  clearly 
announced  in  a  large  majority  of 
the  adjudged  cases.*'  This  state- 
ment of  the  law  is  no  doubt  true 
where  the  bank  receives  the  paper 
for  transmission  for  collection,  but 
not  where,  as  the  agreed  &ct8  in 
this  case  show,  such  paper  is  re- 
ceived for  collection.  The  distinc- 
tion is  shown  by  the  cases  of  T^ie 
Bank  of  Washington  v.  TripUtt 
&  Neale,  infra;  Allen  v.  The 
Merchants'  Bank  of  New  York 
City^  supra ;  and  Jackson  v.  The 
Union  Bank,  infra;  all  of  which 
are  cited  and  referred  to  in  the  opin- 
ion. There  is  no  doubt,  however, 
that  the  learned  Judge  treated  the 
bill  as  received  for  transmission, 
contrary  to  the  facts,  for  in  the  last 
paragraph  of  the  opinion  he  con- 
tinues: '*In  this  case  it  appears 
that  the  defendants  received  the 
bill  in  controversy  for  transmission 
for  collection,  and  in  due  season 
forwarded  it  to  their  correspondents 
at  the  residence  of  the  drawees. 
That  they  were  competent  and  re- 
liable, and  that  defendants  in  no 
way  contributed  to  any  loss  that 
may  have  occurred.  If,  then,  any 
liability  has  been  incurred  to  the 
plainti£&,  it  is  by  the  St  Louis 
house,  who  became  their  agents, 
and  not  by  the  defendants."  It 
may  be  difficult  to  define  what 
amounts  to  a  receipt  for  collection, 
and  what  is  a  receipt  for  transmis* 
sion  for  collection,  but  still  when 
the  fiEicts  of  the  case  absolutely 
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show  that  the  document  in  ques- 
tion was  received  for  collection  there 
can  be  no  reason  for  holding  it  as 
received  for  transmission  only. 

The  case  oiFay  &  Co,  v.  Strawn 
(1863),  32  ni.  295,  was  one  wherein 
the  appellants  were  tinkers,  who 
had  received  from  appellee  a  draft 
payable  to  appellants  for  collection, 
which  they  in  turn  had  endorsed 
over  to  their  correspondents,  who 
failed  three  days  after  collecting  the 
money  without  having  remitted  it 
to  the  appellants.  The  appellants 
were  adjudged  not  liable,  but  it 
would  seem  solely  on  account  of  a 
special  contract,  for  from  the  opin- 
ion it  is  gathered,  that  when  first 
applied  to,  they  positively  refused 
to  undertake  the  collection  of  the 
draft ;  when  they  were  applied  to  a 
second  time,  they  only  agreed  to 
send  the  draft  forward,  upon  the 
condition  that  they  were  to  incur 
no  liability,  and  that  the  corre- 
spondents were  to  transmit  the  col- 
lection to  the  appellants  by  express. 

The  loiva  cases  maintain  the 
theory,  that  **The  bank  receiving 
the  paper  becomes  an  agent  of  the 
depositor  with  authority  to  employ 
another  bank  to  collect  it.  The 
second  bank  becomes  the  sub- 
agent  of  the  customer  of  the  first, 
for  the  reason  that  the  customer 
authorizes  the  employment  of  such 
an  agent  to  make  the  collection. 
The  paper  remains  the  property 
of  the  customer,  and  is  collected 
for  him ;  the  party  employed 
with  his  assent,  to  make  the  col- 
lection, must  therefore  be  regarded 
as  his  agent.  A  sub-agent  is  ac- 
countable ordinarily  only  to  his  su- 
perior agent  when  employed  without 
the  assent  or  direction  of  the  prin- 
cipal. But  if  he  be  employed  witli 
the  express  or  implied  assent  of  the 
principal,  the  superior  agent  will 


not  be  responsible  for  his  acts. 
There  is  in  such  a  case,  a  privity  be- 
tween the  sub-agent  and  the  princi- 
pal, who  must,  therefore,  seek  a 
remedy  directly  against  the  sub- 
agent  for  his  negligence  or  miscon- 
duct. These  familiar  rules  of  the 
law  applied  to  the  case,  relieve  it  of 
all  doubt  when  considered  in  the 
light  of  legal  principles.^'  Bgck, 
J.,  Guelich  v.  The  National  State 
Bank  of  Burlington  (1881),  56 
Iowa,  434. 

In  Hyde&  Goodrich  v.  Planters' 
Bank  (1841),  7  La.  560,  the  action 
was  brought  to  recover  damages  oc- 
casioned through  the  negligence  o^ 
a  notary,  but  tlie  Court  held  it 
would  not  lie,  as  •*  to  make  the  de- 
fendants responsible  for  his  neglect 
of  official  duty  on  the  part  of  the 
notary,  would  be  rendering  them 
the  sureties  of  the  officer ;  it  wotdd 
be  changing  the  ground  upon 
which  alone  they  can  be  held  liable, 
to-wit :  that  of  negligence  in  the 
discharge  of  their  duty  to  their 
principals.**  This  is  followed  in 
Baldwin  v.  The  Bank  ef  Louisiana 
(1846),  I  La.  Ann.  13. 

In  Maryland^  the  law  would 
seem  to  be  against  the  liability-  of 
the  bank.  In  Jackson  v.  The  Un- 
ion Bank  of  Maryland  (1823),  6 
Har.  &  J.  (Md.)  146,  the  pUintiff 
charged  the  defendant  with  negli- 
gence with  reference  to  a  bill  of  ex- 
change drawn  by  the  plaintiff  upon 
a  party  in  Washington,  D.  C,  and 
placed  in  defendants*^  hands  for  col- 
lection .  The  bill  was  a  foreign  one 
and  was  forwarded  by  defendants  to 
their  agents  in  Washington.  The 
demands  for  payment  and  protest 
were  made  on  the  fourth  day  ac 
cording  to  the  custom  of  the  banks 
in  the  District.  In  the  opinion  of 
the  Court,  which  discharges  the  de- 
fendants. Justice  Buchanan  dwells 
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Upon  the  cnstom  of  the  defendants 
to  collect  paper  for  their  customers 
through  the  agency  of  other  banks  ; 
also  upon  the  £M:t  that  the  plaintiff 
-was  acuatomer,  '*  and  must  be  sup- 
posed to  have  had  a  knowledge  of 
the  uniform  and  established  mode 
of  making  such  cohectiotis  by  the 
t)anks,**  Ihrther,  he  takes  the  point 
that  **the  placing"  of  the  bill 
*'  with  the  defenc^nts  for  collection 
was  equivalent  to  an  agreement  that 
it  should  be  sent  by  them  for  that 
purpose  to  some  bank  in  the  Dis- 
trict of  Columbia,  *  *  their  estab- 
lished agent,  *  *  and  if  that  agent 
did,  in  conformity  with  the  custom 
*  *  neglect  to  cause  demand  and 
protest  to  be  made  on  the  proper 
day,  the  defendants  are  not  charge- 
able with  any  n^ligence,  or  other 
improper  conduct.*'  Similarly, 
Citizens*  Bank  of  Baltimore  v. 
Howell  &  Brothers  (1855),  8  Md. 

In  Fabens  v.  The  Mercantile 
Bank  (1840),  23  Cush.  (Mass.)  330, 
it  was  i^greed,  that  the  usage  of  the 
banks  in  Massachusetts,  was  to  col- 
lect notes,  the  makers  of  which  re- 
sided without  the  State,  through 
some  bank  in  the  place  of  the 
maker's  residence,  if  there  were 
any  bank  in  such  place  in  good 
standing,  and  to  transmit  the  notes 
to  such  bank  for  that  purpose.  A 
notice  had  always  been  posted  up 
in  the  bank  in  question,  ''  that  the 
cashier  may  receive  notes  and  bills 
of  exchange  for  collection,  for 
which  neither  the  bank,  nor  any 
oflBcer  thereof  shall  be  held  account- 
able for  any  irregularity  in  notify- 
ing." Here  Chief  Justice  Shaw 
said :  * '  We  think  this  question  must 
depend  upon  the  usage  and  custom 
•of  merchants  and  bankers,  and  the 
implied  obligation  upon  the  latter, 
resulting  from  their  relations,  as 


no  special  contract  was  made,  and 
no  special  instruction  given  in  the 
present  case.  We  think  it  very 
clear  upon  principle  and  anthority 
that  by  ageneial  Bsage*  nowso  well 
undttstood  as  safely  to  be  cansid- 
eced  a  rule  of  law,  when  a  bank  re- 
ceives a  note  for  collection,  it  is 
bound  to  use  reasotti^le  skill  and 
diligence  in  making  theisoUection, 
and  for  this  purpose  4s  bound  to 
make  a  reasonable  demand  on  the 
promisor  and  in  case  of  dishonor, 
to  give  due  notice  to  the  mdorsers, 
so  that  the  security  of  tibe  holder 
shall  not  be  lost  or  essentially  im- 
paired by  the  disdbarge  of  indor- 
ses. *  *  But  it  is  equally  well 
settled,  that  when. a  note  is  de- 
posited with  a  bank  for  <:<dlection, 
which  is  payable  at  anotSier  place, 
the  whole  duty  of  the  bank  so  re- 
ceiving the  note  in  tiie  first  in- 
stance, is  seasonably  to  transmit 
the  same  to  a  suitable  bank  or  other 
agent  at  the  place  of  payment 
And  as  part  of  the  same  doctrine, 
it  is  well  settled,  that  if  the  ac- 
ceptor of  a  bill  or  promisor  of  a 
note,  has  his  residence  in  another 
place  it  shall  be  presumed  to  have 
been  intended  and  understood  be- 
tween the  depositor  for  collection 
and  the  bank,  that  it  was  to  be  trans- 
mitted to  the  place  of  residence 
of  the  promisor,  and  the  same  rule 
shall  then  apply,  as  if  on  the  £Eu:e 
of  the  note  it  was  payable  at  that 
place.  *  *  We  are  therefore  of 
opinion,  that  the  defendants  had 
performed  their  duty,  when  they 
transmitted  the  note  to  a  solvent 
bank  in  good  standing,  and  were 
not  responsible  for  the  misfeasance 
or  negligence  of  that  bank." 

Tlie  case  of  The  Dorchester  and 
Milton  Bank  v.  The  New  England 
Bank  (1848),  I  Cush.  (Mass.)  177, 
supports  these  principles.     In  that 
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case,  it  was  contended  .by  plaintifTs 
counsel  that  the  defendant  bank  • 
had  no  right  to  place  the  bills, 
which  had  been  placed  in  its  hands 
for  coHection,  in  the  hands  of  an- 
other bank  (the  bills  were  payable 
at  Washington  and  the  defendants 
had  no  correspondents  there),  on 
the  ground  that  an  agent  has'  no 
authority  to  delegate  his  authority 
to  a  sub-agent  without  the  assent 
of  his  principal.  This  contention 
was,  however,  denied  by  Justice 
Vfnsin :  •*  This,  no  doubt,  k  gen- 
erally true,  but  when  from  the  na* 
ture  of  the  agency,  a  sub-agent  or 
sub-agents  must  necessarily  be  em* 
ployed,  the  assent  of  the  principal 
is  implied.  ♦  ♦  If  the  defend- 
ants emplo3red  suitable  sub-agents 
for  that  purpose,  in  good  feith,  they 
are  not  liable  for  the  neglect  or  de- 
fault of  the  sub-agents.  *  •  The 
defendant's  liability  was  limit- 
ed to  good  fiuth  and  due  discretion 
in  the  dioice  of  an  agent  to  trans- 
mit the  bills,  and  to  procure  a  re- 
mittance of  the  money  when  paid. 
•  •  The  usage  of  a  bank  is  bind- 
ing on  all  persons  dealing  with  the 
bank,  whether  they  know  of  the 
usi^or  not." 

The  Courts  in  Mississippi  hold 
that  in  the  case  of  a  receipt  for  col- 
lection, the  bank  is  not  liable: 
Tieman  et  al,  v.  Commercial  Bank 
of  Nakhez  (1843),  7  How.  (Miss.) 
648,  where  a  notary  had  been  neg- 
ligent in  collecting  a  domestic  bill ; 
The  Agricultural  Bank  of  Missis- 
sippi V.  751^  Commercial  Bank  of 
Manchester  (1846),  7  S  and  M. 
(Miss.)  592,  a  case  of  a  foreign  bill ; 
Bowling  V*  Artnur  (1857),  34  Miss. 
41,  where  it  was  held  that  the  no- 
tary was  liable  directly  to  the 
payee.  In  Third  National  Bank 
of  Louisville  v.  Vicksburg  Bank 
(1883)  6t  Miss.  112,  Justice  Cooper 


followed  the  ruling  in  the  previous 
cases,  while  Chief  Justice  Camf- 
vexx,  delivered  a  dissenting  opin- 
ion :  •*!  think  the  rule  i^ich  pre- 
vails in  England,  and  New  York, 
New  Jersey,  and  Ohio,  and  which 
is  prefJerred  by  several  eminent  text 
writers,  is  the  true  one,  and  that  a 
bank  taking  paper  for  collection  is 
responsible  for  the  default  ot  its 
correspondent.  I  do  not  find  fitult 
with  the  cases  cited  from  our  own 
reports.  They  were  where  the  claim 
was  handed  to  a  notary,  and  it  was 
properiy  held  that  he  was  the  agent, 
not  of  the  bank,  but  of  the  owner 
of  the  paper,  and  that  the  bank  was 
not  responsible  for  the  de&ult  ot 
the  notary.  Where  protest  becomes 
necessary  or  proper,  the  paper 
must  be  handed  to  a  notary,  and 
the  owner  of  the  claim  knows  that, 
and  is  conclusively  presumed  to 
have  authorized  the  bank  to  com- 
mit the  paper  to  a  notary  if  it 
should  become  necessary  to  protest 
it.  *  *  *  To  this  I  agree,  but  I 
am  unable  to  assent  to  the  doctrine 
that  a  bank  is  not  responsible  for 
its  own  agents  in  the  conduct  of  its 
regular  business.  It  seems  to  be 
settled  that  a  collection  agency 
which  takes  a  claim  for  collection 
at  a  distant  point  is  responsible  for 
the  acts  of  its  agent  to  whom  the 
claim  is  sent  for  collection.  I  am 
not  able  to  draw  a  distinction  be- 
tween a  collection  agency,  by  that 
name,  and  a  bank,  which  is  a  col- 
lection agency,  where  it  imdertakes 
to  collect  claims  for  customers." 

In  the  case  of  Capitol  State  Bank 
V.  Lane  (1876),  52  Miss.  677,  the 
draft  was  a  foreign  one  and  was  not 
protested,  and  the  Court  held  the 
bank  liable,  saying:  *'As  a  legal 
proposition,  it  is  undeniably  true 
that  a  bank  which  receives  a  note  or 
bill  for  collection  is  bound  ti  use 
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due  and  proper  diligence  in  making 
demand  and  giving  notice  and 
causing  protest  to  be  made,  so  as  to 
hold  all  parties  liable,  and  in  de- 
fault of  such  diligence,  the  bank  it- 
self becomes  responsible  to  the 
party  who  deposited  the .  note  or 
bill." 

The  decisions  in  the  State  oi  Mis- 
souri also  uphold  the  doctrine 
**  that  where  the  bank  with  which 
the  bill  or  draft  is  placed  or  depos- 
ited for  collection,  uses  due  dili- 
gence and  transmits  the  paper  to  a 
proper  correspondent  for  collection, 
with  proper  instructions  for  the 
collection  of  the  same,  its  responsi- 
bility is  at  an  end,  unless  by  some 
after  act  it  makes  itself  responsible : 
Daly  V.  Butchers^  and  Drovers* 
Bank  (1874),  56  Mo.  94.  In  this 
case,  that  of  Gerhardt  v.  The 
Boatman's  Saving  Institution 
(1866),  38  Mo.  60,  was  much  com- 
mented upon  by  the  Court.  It  was 
a  case  where  the  defendants  with 
whom  the  plaintiff  kept  his  regular 
deposit  account,  had  delivered  to  it 
negotiable  promissory  notes  for  col- 
lection. The  defendant  employed 
a  notary  to  do  all  its  notarial 
business,  and  had  required  him  to 
to  give  a  bond,  and  appointed  him 
by  the  year.  The  action  lay  for  his 
negligence  in  not  giving  notice  of 
dishonor,  whereby  the  endorser  was 
discharged,  and  the  Court  held  the 
defendant  liable  for  his  acts,  stat- 
ing that  it  **  having  appointed 
the  notary  by  the  year,  and  required 
a  bond  for  the  faithful  performance 
of  his  duties,  made  him  its  agent 
and  an  officer  of  the  bank,**  and 
cited  in  support  of  its  opinion  the 
passage  from  Story  on  Agency. 
\  452,  supra.  At  the  same  time  the 
Court  said :  **  If  the  subject  of  the 
controversy  were  a  foreign  bill  of 


exchange,  it  might  present  an  en- 
.tirely  different  aspect.'* 

One  of  the  earliest  cases  in  Penn- 
sylvania upon  the  question  is  The 
Mechanics'  Bank  of  Philadelphia  v. 
Earp  (1834),  4  Rawle  (Pa.)  384; 
here  the  defendant  drew  upon  par- 
ties in  Virginia,  and  presented  the 
bills  to  the  bank  to  be  transmitted 
for  collection.  The  bills  were  not 
paid,  and  the  bank  refused  to  per- 
mit defendant  to  transfer  his  stock. 
In  delivering  the  opinion  of  the 
Court,  Justice  R9GBRS  points  out 
the  distinction  between  the  case  of 
paper  received  for  transmission  for 
collection,  and  simply  for  collec- 
tion :  *'  If  the  undertaking  of  the 
bank  was  to  collect ,  and  not  merely 
to  transmit^  they  would  be  answer- 
able for  their  Virginia  correspond- 
ent; and  this  I  understand  to  be 
the  principle  of  the  case  of  Van 
Wait  V.  Woolley,  [supra'\  *  *  If 
the  jury  should  be  of  opinion,  that 
the  Mechanics  Bank  undertook  to 
collect  the  money,  then  it  will  be 
necessary  to  inquire,  whether  the 
bank  of  Virginia  has  done  its  duty, 
and  what  is  the  extent  of  the  lia- 
bility of  the  defendants.  *  *  The 
bank  would  be  liable  in  damages 
only  as  any  other  agent  to  his  prin- 
cipal, to  the  extent  of  the  damage 
which  may  have  been  sustained  by 
their  neglect.'*  The  next  case 
which  occupied  the  attention  of  the 
Court  in  that  State,  was  that  of  a 
home  bill  or  note :  Bellemire  v. 
The  Bank  of  the  United  States 
(1838),  4  Whar.  (Pa.)  105,  wherein 
Chief  Justice  Gibson  expressed  the 
rule  as  follows :  *  *  It  has  been  ruled 
by  this  Court  *  *  that  a  bank  em- 
ployed to  transmit  for  collection,  is 
bound  to  concern  itself  with  the 
act  of  transmission  alone  ;  and  that 
its  correspondent  becomes  the 
agent  for  subsequent  measures.    It 
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is  suggested,  however,  that  a  bank 
which  has  undertaken  the  whole 
business  of  collection,  may  be  af- 
fected by  other  considerations  ;  but 
though  it  be  the  holder  by  endorse- 
ment, there  is  nothing  peculiar  in 
its  position.  It  is  invested  with  the 
apparent  ownership  only  to  author- 
ize it  to  present  for  payment ;  and 
standing  in  all  other  respects  on  the 
ordinary  footing  of  an  agent,  it  is 
sufficient  to  exonerate  it  that  it 
lias  acted  in  good  fisiith,  and,  though 
not  to  the  best  advantage,  accord- 
ing to  the  regular  and  accustomed 
•course  of  the  business.  *  *  A  bank 
is  compelled  by  the  incorporeal 
nature  of  its  essence,  to  act  by  the 
instrumentality  of  agents;  and 
i^hen  it  employs  its  own  servant 
with  the  usual  instructions,  it  per- 
forms its  implied  promise  to  use  or- 
dinary diligence.  *  *  It  per- 
formed its  undertaking  when,  for 
the  purposes  of  presentation  and 
notice,  it  put  it  into  the  hands  of  its 
own  notary.*'  In  this  case  the 
Chief  Justice  took  the  view  that  the 
l)ank  acted  gratuitously,  and  accord- 
ing to  the  usual  practice,  and  that 
there  was  no  recourse.  This  was 
followed  by  the  case  of  Wingate  v. 
Mechanics^  Bank  (1848),  10  Pa.  105, 
in  which  the  action  was  for  dam- 
ages for  undertaking  to  collect  a  for- 
eign bill  for  a  valuable  considera- 
tion. In  this  case,  it  appeared  that 
the  bank  had  put  up  in  its  premises 
placards,  and  also  distributed  them 
to  its  customers,  offering  to  collect 
drafts  on  certain  points  for  seven 
per  cent.  The  notes  were  not  cc^- 
lected  and  no  notice  was  given. 
Justice  CouWER  in  delivering  the 
opinion  of  the  Court  dwells  upon 
the  difference  between  a  draft  hand- 
ed to  a  bank  for  collection  and  one 
handed  to  it  for  transmission  for  col- 
lection :    **  Was  the  contract  to  col- 


lect the  notes  by  the  defendants  for 
seven  per  cent.,  established;  and 
if  so,  were  they  guilty  of  such  neg- 
ligence, under  that  contract,  as  to 
make  them  liable  to  the  plaintiff 
for  the  loss  incurred  in  consequence 
of  it  ?  *  *  The  law  is  clear,  that 
if  an  agent  undertake  to  do  a  speci- 
fied thing  for  a  stipulated  reward, 
he  is  bound  to  exercise  due  dili- 
gence to  accomplish  what  he  has 
agreed  to  do  ;  and  to  observe  good 
feith  towards  his  principal  in  every 
step,  cither  of  success  or  failure,  to- 
wards accomplishing  the  end.  The 
law  implies  a  promise  from  brokers, 
bankers,  or  agents,  and  attorneys, 
that  they  will  severally,  in  their  re- 
spective callings,  exercise  compe- 
tent skill  and  proper  care  in  the  ser- 
vice they  undertake  to  perform ;  in 
which  if  they  fail,  an  action  lies  to 
recover  damages  for  the  breach  of 
their  implied  promise.  *  *  If 
the  contractor  agreement  by  de- 
fendants was  not  to  collect  the 
notes  deposited,  but  merely  an  en- 
gagement to  transmit  them  to  a 
responsible  person,  *  *  the  de- 
fendants were  not  liable,  because 
they  had  committed  them  to  a  bank 
in  good  credit."  With  regard  to 
the  question  of  the  obligation  to 
give  notice  he  referred  to  Story  on 
Agency,  {  308,  where  it  is  laid  down 
that,  *'itis  the  duty  of  agents  to 
keep  their  principals  advised  of 
their  doings,  and  to  give  them  no- 
tice in  a  reasonable  time  of  all  such 
facts  and  circumstances  as  may  be 
important  to  their  interests,**  and 
continuing,  observed :  **  In  the  ex- 
ercise of  good  faith  to  his  principal, 
Ihe  agent  ought  to  be  held  to  the 
giving  such  notice,  whether  the 
agent  be  an  individual  or  a  bank  ; 
for  banks  are  subject  to  the  settled 
law  of  contracts,  as  well  as  indi- 
viduals.*' 
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The  still  more  recent  case  of  Mer-- 
chants*  NaiiotuU  Bank  of  PAdUh 
delphia  v.  Goodman  (1885),  109 
Pa.  422,  ^ow8  that,  *'The  agree- 
ment to  tranamit  for  collection 
ia  a  contract  between  the  bank 
and  its  customer;  the  valuable 
conaider^on  which  itopporta  the 
agreement  as  a  contract,  is  the  use 
of  the  money  to  be  collected  by 
the  bank  so  long  as  it  shall  be  al- 
lowed to  remain  in  their  hands  after 
it  has  been  collected.  This  binds 
the  collecting  bank  to  do  all  that  is 
incumbent  on  them  to  do ;  and  that 
entire  duty,  *  *  is  discharged  when 
the  check  or  draft  ia  transmitted  to 
a  reiqxmsible  sub-agent  to  collect 
the  money.  The  agent  to  whom 
the  instrument  is  sent  to  make  de- 
mand for  payment,  then  becomes 
the  agent  of  the  depositor  or  en- 
dorser, and  ia  liable  to  such  deposi- 
tor for  loss  arising  from  failure  on 
his  part  to  perform  the  duty  which 
is  incident  to  an  undertaking  to  col- 
lect the  money;  and  such  duty  is 
not  discharged  when  anything  but 
money  is  accepted  as  payment,  in 
the  absence  of  special  authority  to 
the  contrary."  This  was  the  opin- 
ion of  thft  Court  below  and  was  af- 
firmed aa  above,  Chief  Justice  Mbr- 
CUR  dissenting.  The  case  of  Lei  v. 
The  First  National  Bank  of  West 
Chester  (i88o),  i  Chest  Cnty.  Rep. 
(Pa.)  109,  is  to  the  same  effect. 

In  Tennessee  ^  the  case  of  Bank  of 
Louisville  v.  First  National  Bank  of 
Knoxville  (1874),  8  Bax.  (Tcnn.) 
loi,  supports  the  ruling  m  favor 
of  the  exemption  of  the  bank  from 
liability.  The  action  was  brought 
against  the  bank  and  Brown,  a  no-* 
tary  public,  to  recover  damages  for 
their  flEulure  to  protest  a  bill  of  ex- 
change sent  by  plaintiff  to  defend- 
ant Here  the  Court  said:  **A11 
that  is  required  is,  that  the  bank  re- 


ceiving such  bill  in  the  first  place^ 
should  act  in  good  faith  in  the  se- 
lection of  a  proper  agent  to  protect 
the  interests  of  the  holder  of  the 
bill.**  The  Circuit  Court,  in  ac- 
cordance with  the  New  York  caseof 
Alien  v.  The  Merchants'  Bank, 
su^a,  had  hdkl  the  bank  UaUe,  and 
wasreveiaed.  • 

The  JTuoMifMi  Goofta  als*  feUow 
this  doctrine,  in  the  case  of  a  note 
payable  by  a  party  reaidisg  at  a  dis- 
tance from  the  bank's  place  of  bua^ 
iness,  that  the  contract  is  not  abso- 
lutely to  make  due  preaentment 
and  give  due  notice,  but  to  place  the 
note  in  the  hands  of  aome  compe- 
tent and  re^;)onsible  agent  doing 
business  at  the  residence  of  the 
maker,  and  that  having  done  tlib, 
it  is  itaelf  discharged  from  Itability. 
The  case  of  Stacy  and  another  v. 
The  Dane  County  Bank  (i860),  12 
Wis.  629,  shows  that  ia  such  casea 
'*  there  iaaa  implied  ftuthority  to 
employ  asttb^ageat,  and  that  if  the 
bank  exercises  reasonable  care  and 
skill  in  selecting  one,  it  is  not  after- 
warda  liable  for  his  defitult**  Thb 
case  supports  a  theory  that  if  the 
note  was  in  due  season  delivered  to 
a  notary  public  at  the  residence  of 
the  maker,  for  presentment  and  pro- 
test such  iM^t  would  constitttte  a 
good  defense  upon  the  ground 
"  that  those  officers  are  appointed 
by  public  authority,  and  that  there- 
fore, at  least  in  the  abaence  of  any 
direct  notice  to  the  contrary,  parties 
have  a  right  to  assume  that  they  are 
fit  and  proper  agenta  to  diadutfge 
the  duties  of  their  office.*' 

In  some  cases,  the  bank  actually 
making  the  collection,  has  been  held 
to  assume  the  entire  agency,  and  to 
relieve  the  principcd  from  liability, 
thus  in  The  Bank  of  Washingtonv. 
TripleU  &  Neale  (1828).  i  Peter 
(26  U.  S.)  25,  the  bink  contended 
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that  it  was  not  the  agent  of  the 
plaintiff,  but  of  the  Alexandria 
Bank,  from  whom  it  received  the 
bill,  and  that  where  an  agent,  em- 
ployed to  transact  a  particular  busi- 
ness, engages  another  person  to  do 
it,  the  latter  is  not  responsible  to 
the  principal.  This  was  denied  by 
the  Court,  as  the  bill  was  not  deliv- 
ered to  the  Alexandria  Bank  for  col- 
lection, but  for  transmission,  and 
the  Alexandria  Bank  by  transmitt- 
ing as  directed  performed  its  duty, 
and  the  whole  responsibility  of  col- 
lection devolved  on  the  defendant 
bank.  Chief  Justice  Marshai«i«, 
who  delivered  the  opinion,  said: — 
'*  the  deposit  of  a  bill  in  one  bank 
to  be  transmitted  for  collection  to 
another  is  a  common  usage  of  great 
public  convenience,  the  effect  of 
which  is  well  understood.  *  *  The 
letter  of  [the  Alexandria  Bank]  dis- 
closed the  real  party  entitled  to  the 
money,  and  the  answer  to  that 
letter  assumes  the  agency,  if  it  had 
not  been  previously  assumed.  The 
Court  is  decidedly  of  opinion  that  the 
Bank  of  Washington,  by  receiving 
the  bill  for  collection,  and  certainly, 
by  its  letter,  *  *  became  the  agent 
of  Triplett  and  Neale,  and  assumed 
the  responsibility  attached  to  that 
character.*' 

It  is  submitted  that  the  liability 
of  a  bank  which  has  undertaken  to 
collect  commercial  paper,  either 
domestic  or  foreign,  cannot  differ 
from  that  of  any  other  party  who 
has  contracted  to  do  a  specified 
thing ;  for  the  law  is  well  settled 
that  if  a  person  promises  or  under- 
takes to  perform  a  certain  act,  he  is 
liable   for  all  de&ults  and  negli- 


gences, even  though  his  action 
be  gratuitous:  Coggs  v.  Bernard 
{1704),  2  Ld.  Raym.  909 ;  therefore, 
if  the  paper  has  been  placed  in  the 
hands  of  the  bank  for  collection,  in 
the  absence  of  any  express  contract 
to  the  contrary,  it  is  properly  made 
liable  for  the  acts  of  its  agents  and 
correspondents.  There  is  in  such 
case  an  implied  contract  co-ordi- 
nate and  commensurate  with  duty, 
dictated  by  reason  and  justice ;  for, 
whenever  it  is  certain  that  a  man 
ought  to  do  a  particular  thing,  the 
law  supposes  him  to  have  promised 
to  do  that  thing:  Illinois  Central 
RR.  Co,  v.  U.  S.  (1880),  16  a.  CI. 

333- 

Upon  this  theory,  which  it  is 
contended  is  the  true  one,  the 
whole  question  ought  properly  to 
be  m4de  to  hinge  upon  the  con- 
tract or  undertaking  of  the  bank. 
Was  the  paper  placed  in  its  hands 
for  collection  or  merely  for  trans- 
mission for  collection  ?  If  for  the 
former  purpose,  then  it  is  liable, 
but  if  for  the  latter,  then  its  liabil- 
ity properly  ceases^  upon  its  hand- 
ing the  same  to  a  responsible  and 
well  selected  person  to  transact  the 
business  required,  as  has  been 
decided  by  the  Courts  in  England, 
and  by  those  of  Indiana,  Michigan, 
New  Jersey,  New  York,  Ohio,  and 
South  Carolina,  and  by  the  Court 
in  Minnesota,  as  shown  by  the 
principal  case,  and  supported  by 
the  decisions  of  the  Supreme  Court 
of  the  United  States  as  already 
pointed  out  in  this  annotation. 


Ernest  Watts. 


Phll«idi»kia. 
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Supreme  Court  of  tlie  United  States, 
CUNNINGHAM,  SHERIFF  v.  NEAGLE 

Upon  an  appeal  to  the  Supreme  Court  from  the  action  a  circuit  court 
upon  a  writ  of  habeas  corpus,  tlie  Supreme  Court  must  examine  the  evi- 
dence taken  iu  the  circuit  court,  to  sustain  or  defeat  the  right  of  the  peti- 
tioner  to  his  discharge. 

A  deputy  United  States  Marshal  who  kills  a  person  assaulting  a  Circuit 
Judge  while  traveling  his  Circuit,  is  entitled  to  a  writ  o(  habeas  corpus^ 
when  arrcstetl  by  tlie  State  officials  under  a  cliarge  of  nmrdcr. 

Any  duty  of  a  deputy  Uniteil  States  Marshal,  which  is  fairly  inferable 
from  his  office,  when  legally  performed,  is  an  act  done  in  pursuance  of  a 
law  of  the  United  States,  and  entitles  him  to  release  from  arrest  by  State 
authorities,  performance  charging  the  act  to  be  a  crime. 

A  deputy  United  States  Marshal  charged  with  the  execution  of  tlic 
laws  of  the  United  States,  has  the  powers  of  a  peace  officer  and  may  use 
force  in  the  performance  of  his  duty. 

United  States  Marshals  arc  ministerial  officers,  and  part  of  the  execu- 
tive department  of  the  government,  with  duties  beyond  those  specially 
prescribed  by  Acts  of  Congress,  and  arising  from  the  Constitution  itself. 

The  President  has  authority  derived  from  his  office,  to  protect  the 
Judges  of  the  United  States  Courts  in  the  discharge  of  their  duty,  with- 
out calling  upon  State  officials :  and  when  he  uses  the  civil  power,  the 
Department  of  Justice  is  the  proper  one  to  direct  the  means  of  protec- 
tion. 

Appeal  from  the  United  States  Circuit  Court  for  the 
Northern  District  of  California.  The  facts  are  stated  in  the 
opinion. 

Hon.  G.  A,  Johnson^  Attorney  General  of  California,  S. 
Shellabarger^  /.  M,  Wilson  and  Z.  Montgomery  for  the  ap- 
pellant 

Hon.  W.  H.  H.  Miller,  Attorney  General  of  tlie  United 
States,  Joseph  H,  Choate  and  James  C,  Carter,  for  the  ap- 
pellee. 

Miller,  J.,  April  14,  1890.  This  is  an  appeal  by  Cun- 
ningham, Sheriff  of  the  County  of  San  Joaquin,  in  the  State 
of  California,  Irom  a  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  California,  dis- 
charging David  Neagle  from  the  custody  of  said  Sheriflf,  who 
held  him  a  prisoner  on  a  charge  of  murder.  On  the  i6th 
day  of  August,  1889,  there  was  presented  to  Judge  Sawyer^ 
the  Circuit  Judge  of  the  United  States  for  the  Ninth  Circuity 
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embracing  the  Northern  District  of  California,  a  petition 
signed,  **  David  Neagle,  Deputy  United  States  Marshal,"" 
by  A.  L.  Parish  on  his  behalf.  This  petition  represented 
that  the  said  Parish  was  a  deputy-marshal  duly  appointed 
for  the  Northern  District  of  California  by  J.  C.  Pranks,  who 
was  the  Marshal  of  that  district.  It  further  alleged  that 
David  Neagle  was,  at  the  time  of  the  occurrences  recited  in 
the  petition,  and  at  the  time  of  filing  it,  a  duly-appointed 
and  acting  Deputy  United  States  marshal  for  the  same  dis« 
trict  It  then  proceeded  to  state  that  said  Neagle  was  im. 
prisoned,  confined,  and  restrained  of  his  liberty  in  the  county 
jail  in  San  Joaquin  County,  in  the  State  of  California,  by 
Thomas  Cunningham,  Sheriff  of  said  County,  upon  a  charge 
of  murder,  under  a  warrant  of  arrest,  a  copy  of  which  was 
annexed  to  the  petition.     The  warrant  was  as  follows : 

/;/  the  Justice's  Court  of  Stockton  Township. 

STATE  OF  CALIFORNIA     \ 
COUNTY  OF  3AN  JOAQUIN  J     *  ' 

The  people  of  the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  of  said  State,  or  of  the  County  of  San  Joaquin : 

Information  on  oath  having  been  this  day  laid  before  me  by  Sarah  A.> 
Terry  that  the  crime  of  murder,  a  felony,  has  been  committed  withia 
said  County  of  San  Joaquin  on  the  14th  day  of  August,  A.  D.  1889,  in  this,, 
that  one  David  S.  Terry,  a  human  being  then  and  there  being,  was  wil- 
fully, unlawfully,  feloniously,  and  with  malice  aforethought,  shot,  killed^ 
and  murdered,  and  accusing  Stephen  J.  Field  and  David  Neagle  thereof, 
you  are  therefore  commanded  forthwith  to  arrest  the  above-named  Stephen 
J.  Field  and  David  Neagle,  and  bring  them  before  me,  at  my  office  in  the 
city  of  Stockton,  or,  in  case  of  my  absence  or  inability  to  act,  before  tlic 
nearest  and  most  accessible  magistrate  in  the  County. 

Dated  at  Stockton,  this  14th  day  of  August,  A.  D.  1889.  I 

H.  V.  J.  S^AiSy  Justice  0/ the  Peacr, 

The  defendant,  David  Neagle,  having  been  brought  before  me  on  this 
warrant,  is  committed  for  examination  to  the  sheriff  of  San  Joaquin 
county,  California.     Dated  August  15,  1889. 

H.  V.  J.  Swats,  Justice  of  the  Peace. 

The  petition  then  recites  the  circumstances  of  a  rencounter 
between  said  Neagle  and  David  S.  Terry,  in  which  the 
latter  was  instantly  killed  by  two  shots  from  a  revolver  in 
the  hands  of  the  former.  The  circumstances  of  this  en- 
counter, and  of  what  led  to  it,- will  be  considered  with  more 
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particularity  hereafter.  The  main  allegation  of  this  petition 
is  that  Neagle,  as  United  Stat^  Deputy-Marshal,  acting 
tmder  the  orders  of  Marshal  Franks,  and  in  pursuance  of 
instructions  from  the  Attorney  General  of  the  United  States, 
had,  in  consequence  of  an  anticipated  attempt  at  violence  ou 
the  part  of  Terry  against  the  Honorable  Stephen  J.  FiEU>, 
a  Justice  of  the  Supreme  Court  of  the  United  States,  been  in 
attendance  upon  said  Justice,  and  was  sitting  by  his  side  at 
a  breakfast  table  when  a  murderous  assault  was  made  by 
Terry  on  Judge  Field,  and  in  defense  of  the  life  of  the  Judge, 
the  homicide  was  committed  for  which  Neagle  was  held  by 
Cunningham.  The  allegation  is  very  distinct  that  Justice 
Field  was  engaged  in  the  discharge  of  his  duties  as  Circuit 
Justice  of  the  United  States  for  that  Circuit,  having  held 
court  at  Los  Angeles,  one  of  the  places  at  which  the  court 
is  by  law  held,  and,  having  left  that  court,^  was  on  his  way 
to  San  Francisco  for  the  purpose  of  holding  the  circuit  court 
at  that  place.  The  allegation  is  also  very  full  that  Neagle 
was  directed  by  Marshal  Franks  to  accompany  him  for  the 
purpose  of  protecting  him,  and  that  these  orders  of  Pranks 
were  given  in  anticipation  of  the  assault  which  actually 
occurred.  It  is  also  stated,  in  more  general  terms,  that 
Marshal  Neagle,  in  killing  Terry  under  the  circumstances, 
was  in  the  discharge  of  his  duty  as  an  officer  of  the  United 
States,  and  was  not,  therefore,  guilty  of  a  murder,  and  that 
his  imprisonment  under  the  warrant  held  by  SheriflF  Cun- 
ningham is  in  violation  of  the  laws  and  Constitution  of  the 
United  States,  and  that  he  is  in  custody  for  an  act  done  in 
pursuance  of  the  laws  of  the  United  States.  This  petition 
being  sworn  to  by  Farish  and  presented  to  Judge  Sawyer, 
he  made  the  following  order : 

Let  a  writ  oi  habeas  corpus  issue  in  pursuance  of  the  prayer  of  the  with- 
in petition,  returnable  before  United  States  Circuit  Court  for  the  Northern 
District  of  California. 

Sawykr,  Circuit  Judge, 

The  writ  was  accordingly  issued  and  delivered  to  Cun- 
ningham, who  made  the  following  return : 
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COUNTY  OF  SAN 
STATE  OF  CAWFORNIA, 

To  the  honorable  Circuit  Court  of  the  United  States  for  tlie  Northern 
District  of  California  : 

I  hereby  certify  and  return  that  before  the  coming  to  me  of  the  annexed 
writ  of  habeas  corpus  the  said  David  Neagle  was  committed  to  my  custody, 
and  is  detained  by  me  by  virtue  of  a  warrant  issued  out  of  the  Justice's 
Court  of  Stockton  Township,  State  of  California,  County  of  San  Joaquin, 
and  by  the  indorsement  made  upon  said  warrant.  Copy  of  said  warrant 
and  indorsement  is  annexed  hereto,  and  made  a  part  of  this  return. 

Nevertheless,  I  have  the  body  of  the  said  David  Neagle  before  the 
honorable  court,  as  I  am  in  the  said  writ  commanded.    August  17,  1889. 

THOMAS  CUNNINGHAM,  Sheriff, 
San  Joaquin  County,  California. 

Various  pleadings  and  amended  pleadings  were  made, 
which  do  not  tend  much  to  the  elucidation  of  the  matter 
before  us.  Cunningham  filed  a  demurrer  to  the  petition  for 
the  writ  oi  habeas  corpus;  and  Neagle  filed  a  traverse  to  the 
return  of  the  Sheriflf,  which  was  accompanied  by  exhibits, 
the  substance  of  which  will  be  hereafter  considered,  when  the 
case  comes  to  be  examined  upon  its  fects. 

The  hearing  in  the  Circuit  Court  was  had  before  Circuit 
Judge  Sawyer  and  District  Judge  Sabin.  The  Sheriff, 
Cunningham,  was  represented  by  G,  A,  Johnson^  Attorney 
General  of  the  State  of  California,  and  other  counsel.  A 
large  body  of  testimony,  documentary  and  otherwise,  was 
submitted  to  the  Court,  on  ^hich,  after  a  full  consideration 
of  the  subject,  the  Court  made  the  following  order : 

In  the  matter  of  David  N«agi,k.   On  Habeas  Corpus. 

In  the  above-entitled  matter,  the  Court,  having  heard  the  testimony 
introduced  on  behalf  of  the  petitioner,  none  having  been  offered  for  the 
respondent,  and  also  the  arguments  of  the  counsel  for  petitioner  and 
respondent,  and  it  appearing  to  the  Court  that  the  allegations  of  the  peti- 
tioner in  his  amended  answer  or  traverse  to  the  return  of  the  Sheriflf  of 
San  Joaquin  County,  respondent  herein,  are  true,  and  that  the  prisoner  is 
in  custody  for  an  act  done  in  pursuance  of  a  law  of  the  United  States,  and 
in  custody  in  violation  of  the  Constitution  and  laws  of  the  United  States, 
it  is  therefore  ordered  that  petitioner  be,  and  he  is  hereby,  discharged  from 
custody. 

From  that  order,  an  appeal  was  allowed,  which  brings  the 
case  to  this  Court,  accompanied  by  a  voluminous  record  of 


Digitized  by 


Google 


662  CUNNINGHAM,  SHERIFF  V,   NEAGLE. 

all  the  matters  which  were  before  the  Court  on  the  hearing. 
(See  28  American  Law  Register,  585). 

If  it  be  true,  as  stated  in  this  order  of  the  Court  discharg- 
ing the  prisoner,  that  he  was  held  "in  custody  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States,  and  in 
custody  in  violation  of  the  Constitution  and  laws  of  the 
United  States,"  there  does  not  seem  to  be  any  doubt  that, 
under  the  statute  on  that  subject,  he  was  properly  discharged 
by  the  Circuit  Court. 

Section  753  of  the  Revised  Statutes  reads  as  follows: 

The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner  in  jaU, 
unless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  is  committed  for  trial  before  some  court  thereof;  or  is 
in  custody  for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United 
States,  or  of  an  order,  process,  or  decree  of  a  court  or  judge  thereof;  or  is 
in  custody  in  violation  of  the  Constitution,  or  of  a  law  or  treaty  of  the 
United  States  ;  or,  being  a  subject  or  citizen  of  a  foreign  state,  and  domi- 
ciled therein,  is  in  custody  for  an  act  done  or  omitted  under  any  alleged 
right,  title,  autliority,  privilege,  protection,  or  exemption  claimed  under 
the  commission,  or  order,  or  sanction  of  any  foreign  state,  or  under  color 
thereof,  the  validity  and  effect  whereof  depend  upon  the  law  of  nations ; 
or  unless  it  is  necessary  to  bring  the  prisoner  into  court  to  testify. 

Rev.  Stat  U.  S.  §§  751,  752,  give  power  to  the  Supreme 
Court,  the  Circuit  and  District  Courts,  and  the  several 
Justices  and  Judges  of  said  Courts  to  issue  writs  of  habeas 
corpus. 

And  section  761  declares  that  when,  by  the  writ  oi  habeas 
corpus  the  petitioner  is  brought  up  for  a  hearing,  the  "court 
or  justice  or  judge  shall  proceed  in  a  summary  way  to  deter- 
mine the  facts  of  the  case,  by  hearing  the  testimony  and 
arguments,  and  thereupon  to  dispose  of  the  party  as  law  and 
justice  require."  This,  of  course,  means  that  if  he  is  held  in 
custody  in  violation  of  the  Constitution  or  a  law  of  the 
United  States,  or  for  an  act  done  or  omitted  in  pursuance 
of  a  law  of  the  United  States,  he  must  be  discharged. 

By  the  law,  as  it  existed  at  the  time  of  the  enactment  of 
the  Revised  Statutes,  an  appeal  could  be  taken  to  the  circuit 
court  from  any  court  of  justice  or  judge  inferior  to  the  cir- 
cuit court  in  a  certain  class  of  habeas  corpus  cases.     But 
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there  was  no  appeal  to  the  Supreme  Court  in  any  case,  ex- 
cept where  the  prisoner  was  the  subject  or  citizen  of  a  foreign 
State,  and  was  committed  or  confined  under  the  authority  or 
law  of  the  United  States,  or  of  any  State,  on  account  of  any 
act  done  or  omitted  to  be  done  under  the  commission  or 
authority  of  a  foreign  State,  the  validity  of  which  depended 
upon  the  law  of  nations.  But  afterwards,  by  the  act  of  Con- 
gress of  March  3,  1885  (23  Stat  at  Large,  437),  this  was 
extended  bv  amendment  as  follows : 

That  section  seven  hundred  and  sixty-four  of  the  Revised  Statutes  be 
amended  so  that  the  same  shall  read  as  follo^**s  :  From  the  final  decision 
of  sucli  circuit  court  an  appeal  may  be  taken  to  the  Supreme  Court  in  the 
case^  described  in  the  preceding  section. 

The  preceding  section  here  referred  to  is  section  763,  and 
is  the  one  on  which  the  prisoner  relies  for  his  discharge  from 
custody  in  this  case. 

Section  763  provides,  among  other  cases,  for  the  issuing 
of  writs  of  habeas  corpus  by  the  circuit  courts  on  petition  of 
persons  alleged  to  be  restrained  of  their  liberty  in  violation 
of  the  Constitution  or  laws  of  the  United  States. 

It  will  be  observed  that  in  both  the  provisions  of  the  Re- 
vised Statutes  and  of  this  latter  act  of  Congress,  the  mode  of 
review,  whether  by  the  circuit  court  of  the  judgment  of  an 
inferior  court  or  justice  or  judge,  or  by  this  Court,  of  the 
judgment  of  a  circuit  court,  the  word  **  appeal,"  and  not 
**  writ  of  error,"  is  used;  and,  as  Congress  has  always  used 
these  words  with  a  clear  understanding  of  what  is  meant  by 
them,  namely,  that  by  a  writ  of  error  only  questions  of  law 
are  brought  up  for  review,  as  in  actions  at  common  law, 
while  by  an  appeal,  except  when  specially  provided  other- 
wise, the  entire  case,  on  both  law  and  facts,  is  to  be  recon- 
sidered, there  seems  to  be  little  doubt  that,  so  far  as  it  is 
essential  to  a  proper  decision  of  this  case,  the  appeal  requires 
us  to  examine  into  the  evidence  brought  to  sustain  or  defeat 
the  right  of  the  petitioner  to  his  discharge. 

The  history  of  the  incidents  which  led  to  the  tragic  event 
of  the  killing  of  Terry  by  the  prisoner,  Neagle,  liad  its  origin 
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in  a  suit  brought  by  William  Sharon,  of  Nevada,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Cali- 
fornia, against  Sarah  Althea  Hill,  alleged  to  be  a  citizen  of 
California,  for  the  purpose  of  obtaining  a  decree  adjudging 
a  certain  instrument  in  writing  possessed  and  exhibited  by 
her,  purporting  to  be  a  declaration  of  marriage  between  them 
under  the  Code  of  California,  to  be  a  forgery,  and  to  have  it 
set  aside  and  annulled.  This  suit,  which  was  commenced 
Octolper  3,  1883,  was  finally  heard  before  Judge  Sawyer, 
the  Circuit  Judge  for  that  Circuit  and  Judge  DeAdy^  United 
States  District  Judge  for  Oregon,  who  had  been  duly  ap- 
pointed to  assist  in  holding  the  Circuit  Court  for  the  Disr 
.  trict  of  California.  The  hearing  was  on  September  29,  1885, 
and  on  the  15th  of  January,  1886,  a  decree  was  rendered, 
granting  the  prayer  of  the  bill.  In  that  decree,  it  was  de- 
clared that  the  instrument  purporting  to  be  a  declaration  of 
marriage,  set  out  and  described  in  the  bill  of  complaint^ 
"  was  not  signed  or  executed  at  any  time  by  William  Sharon, 
the  complainant;  that  it  is  not  genuine;  that  it  is  false, 
counterfeited,  fabricated,  forged,  and  fraudulent,  and,  as  such, 
is  utterly  null  and  void.  And  it  is  ftirther  ordered  and  de- 
creed that  the  respondent,  Sarah  Althea  Hill,  deliver  up  and 
deposit  with  the  clerk  of  the  court  said  instrument,  to  be 
indorsed  *  Canceled,'  and  that  the  clerk  write  across  it,  *  Can- 
celed,' and  sign  his  name  and  affix  his  seal  thereto."  The 
rendition  of  this  decree  was  accompanied  by  two  opinions ; 
the  principal  one  being  written  by  Judge  Deady,  and  a  con- 
curring one  by  Judge  Sawyer.  They  were  very  full  in 
their  statement  of  the  fraud  and  forgery  practiced  by  Miss 
Hill,  and  stated  that  it  was  also  accompanied  by  perjury,  and, 
inasmuch  as  Mr.  Sharon  had  died  between  the  hearing  of 
the  argument  of  the  case,  on  the  29th  of  September,  1885, 
and  the  time  of  rendering  this  decision,  January  15,  1886, 
an  order  was  made  setting  forth  that  fact,  and  declaring  that 
the  decree  was  entered  as  of  the  date  of  the  hearing,  nunc 
pro  tunc. 

Nothing  was  done   under  this  decree.     The  defendant, 
Sarah  Althea  Hill,  did  not  deliver  up  tlie  instrument  to  the 
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clerk  to  be  canceled,  but  she  continued  to  insist  upon  its  use 
.  in  the  State  court  Under  these  circumstances,  Frederick 
W.  Sharon,  as  the  executor  of  the  will  of  his  father,  Wil- 
liam Sharon,  filed  in  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California,  on  March  12,  1888,  a  bill  of  revivor,  stat- 
ing the  circtunstances  of  the  decree,  the  death  of  his  father, 
and  that  the  decree  had  not  been  performed ;  alleging,  also, 
the  inter-marriage  of  Miss  Hill  with  David  S.  Terry,  of  the 
City  of  Stockton,  in  California,  and  making  the  said  Terry 
and  wife  parties  to  this  bill  of  revivor.  The  defendants  both 
demurred  and  answered,  resisting  the  prayer  of  the  plaintiff, 
and  denying  that  the  petitioner  was  entitled  to  any  relief 
This  case  was  argued  in  the  Circuit  Court  before  Field,  Cir- 
cuit Justice,  Sawyer,  Circuit  Judge,  and  Sarin,  District 
Judge.  While  the  matter  was  held  under  advisement, 
Judge  Sawyer,  on  returning  from  Los  Angeles,  in  the  South- 
em  District  of  California,  where  he  had  been  holding  court, 
found  himself  on  the  train  as  it  left  Fresno,  which  is  under- 
stood to  have  been  the  residence  of  Terry  and  wife,  in  a  car 
in  which  he  noticed  that  Mr.  and  Mrs.  Terry  were  in  a  sec- 
tion behind  him,  on  the  same  side.  On  this  trip  from  Fresno 
to  San  Francisco,  Mrs.  Terry  grossly  insulted  Judge  Sawyer, 
and  had  her  husband  change  seats  so  as  to  sit  directly  in 
front  of  the  Judge,  while  she  passed  him  with  insolent  re- 
marks, and  pulled  his  hair  with  a  vicious  jerk,  and  then, 
in  an  excited  manner,  taking  a  seat  by  her  husband's  side, 
said: — 

I  will  give  him  a  taste  of' what  he  wiU  get  by  and  by.  Let  him  render 
this  decision  if  he  dares. 

The  decision  being  the  one  already  mentioned,  then  under 
advisement  Terry  then  made  some  remark  about  too  many 
witnesses  being  in  the  car,  adding  that — 

The  best  thing  to  do  with  him  would  be  to  take  him  out  into  the  bay 
and  drown  him. 

These  incidents  were  witnessed  by  two  gentlemen  who 
knew  all  the  parties,  and  whose  testimony  is  found  in  the 
record  before  us.     This  was  August  14,  1888.     On  the  3d 
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of  September  the  Court  rendered  its  decision,  granting  the 
prayer  of  the  bill  of  revivor  in  the  name  of  Frederick  W.  , 
Sharon  and  against  Sarah  Althea  Terry  and  her  husband^ 
David  S.  Terry.  The  opinion  was  delivered  by  Mr.  Justice 
Field,  and  during  its  delivery  a  scene  of  great  violence  oc- 
curred in  the  court-room.  It  appears  that  shortly  before  the 
Court  opened  on  that  day,  both  the  defendants  in  the  case  came 
into  the  court-room  and  took  seats  within  the  bar  at  the  table 
next  the  clerk's  desk,  and  almost  immediately  in  front  of 
the  judges.  Besides  Mr.  Justice  Field,  there  were  present 
on  tiie  bench  Judge  Sawyer  and  Judge  Sabin,  of  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Nevada. 
The  defendants  had  denied  the  jurisdiction  of  the  Court 
originally  to  render  the  decree  sought  to  be  revived,  and  the 
opinion  of  the  Court  necessarily  discussed  this  question,  with- 
out reaching  the  merits  of  the  controversy.  When  allusion 
was  made  to  this  question,  Mrs.  Terry  arose  from  her  seat, 
and,  addressing  the  Justice  who  was  delivering  the  opinion, 
asked,  in  an  excited  manner,  whether  he  was  going  to  order 
her  to  give  up  the  marriage  contract  to  be  canceled.  Mr. 
Justice  Field  said  : — 

Be  seated,  madam. 

She  repeated  the  question,  and  was  again  told  to  be  seated. 
She  then  said,  in  a  very  excited  and  violent  manner,  that  Jus- 
tice Field  had  been  bought,  and  wanted  to  know  the  price 
he  had  sold  himself  for  ;  that  he  had  got  Newland's  money 
for  it,  and  everybody  knew  that  he  had  got  it,  or  words  to  that 
eflFect.  Mr.  Justice  Field  then  directed  the  Marshal  to  re- 
move her  from  the  court-room.  She  asserted  that  she  would 
not  go  from  the  room,  and  that  no  one  could  take  her  from 
it  Marshal  Franks  proceeded  to  carr>'  out  the  order  of  the 
Court  by  attempting  to  compel  her  to  leave,  when  Terr>', 
her  husband,  arose  from  his  seat  under  great  excitement,  ex- 
claiming that  no  man  living  should  touch  his  wife,  and 
struck  the  Marshal  a  blow  in  his  face  so  violent  as  to  knock 
out  a  tooth.  He  then  unbuttoned  his  coat,  thrust  his  hand 
under  his  vest,  apparently  for  the  purpose  of  drawing  a 
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l>owie-knife,  when  he  was  seized  by  persons  present,  and 
forced  down  on  his  back.  In  the  meantime  Mrs.  Terry  was 
removed  from  the  court-room  by  the  Marshal,  and  Terry  was 
allowed  to  rise,  and  was  accompanied  by  officers  to  the  door 
leading  to  the  Marshal's  office.  As  he  was  about  leaving  the 
room,  or  immediately  after  being  out  of  it,  he  succeeded  in 
drawing  a  bowie-knife,  when  his  arms  were  seized  by  a  deputy 
marshal,  and  others  present,  to  prevent  him  from  using  it ; 
and  they  were  able  to  wrench  it  from  him  only  after  a  severe 
struggle.  The  most  prominent  person  engaged  in  wresting 
the  knife  from  Terry  was  Neagle,  the  prisoner  now  in  Court 
For  this  conduct  both  Terry  and  his  wife  were  sentenced  by 
the  Court  to  imprisonment  for  contempt, — Mrs.  Terry  for 
one  month  and  Terry  for  six  months  ;  and  these  sentences 
were  immediately  carried  into  effect  Both  the  judgment  of 
the  Court  on  the  petition  for  the  revival  of  the  decree  in  the 
case  of  Sfiaron  against  Hill^  and  the  judgment  of  the  Cir- 
cuit Court,  imprisoning  Terry  and  wife  for  contempt,  have 
been  brought  to  this  Court  for  review ;  and,  in  both  cases, 
the  judgments  have  been  affinned.  The  report  of  the  cases 
may  be  found  in  Ex  parte  7>rrv  (1888),  128  U.  S.  289, 
and  Terry  v.  Sharon  (1889),  131  U.  S.  40. 

Terry  and  Mrs.  Terry  were  separately  indicted  by  the 
grand  jury  of  the  Circuit  Court  of  the  United  States,  during 
the  same  term,  for  their  part  in  these  transactions  ;  and  the 
cases  were  pending  in  said  Court  at  the  time  of  Terry's 
death.  It  also  appears  that  Mrs.  Terry,  during  her  part  of 
this  altercation  in  the  court-room,  was  making  efforts  to  open 
a  small  satchel  which  she  had  with  her,  but  through  her  ex- 
citement she  foiled.  This  satchel,  which  was  taken  from 
her,  was  found  to  have  in  it  a  revolving  pistol. 

From  that  time  until  his  death,  the  denunciations  by  Terrj- 
and  his  wife  of  Mr.  Justice  Field  were  open,  frequent,  and 
of  the  most  vindictive  and  malevolent  character.  While  be- 
ing transported  from  San  Francisco  to  Alameda,  where  they 
were  imprisoned,  Mrs.  Terry  repeated  a  number  of  times 
that  she  would  kill  both  Judge  Field  and  Judge  Sawyer. 
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Terry,  who  was  present,  said  nothing  to  restrain  her,  but  ad- 
ded that  he  was  not  through  with  Judge  Field  yet;  and, 
while  in  jail  at  Alameda,  Terry  said  that  after  he  got  out  of 
jail,  he  would  horsewhip  Judge  Field,  and  that  he  did  not 
believe  he  would  ever  return  to  California,  but  this  earth  was 
not  large  enough  to  keep  him  from  finding  Judge  Field  and 
horsewhipping  him;  and,  in  reply  to  a  remark  that  this 
would  be  a  dangerous  thing  to  do,  and  that  Judge  Field 
would  resent  it,  he  said  : — 
If  Judge  Field  resents  it,  I  will  kill  him. 

And  while  in  jail  Mrs.  Terry  exhibited  to  a  witness  Terry's 
knife,  at  which  he  laughed,  and  said : — 
YeSj  I  always  carry  that 

And  made  a  remark  about  judges  and  marshals,  that  they 
were  all  a  lot  of  cowardly  curs,  and  he  would  see  some  of 
them  in  their  graves  yet  Mrs.  Terry  also  said  that  she 
expected  to  kill  Judge  Field  some  day.  Perhaps  the  clear- 
est expression  of  Terry's  feelings  and  intentions  in  the  matter 
was  in  a  conversation  with  Mr.  Thomas  T.  Williams,  editor 
of  one  of  the  daily  newspapers  in  California.  This  interview 
was  brought  about  by  a  message  from  Terry  requesting 
Williams  to  call  and  see  him.  In  speaking  of  the  occur- 
rences in  the  Court,  he  said  that  Justice  Field  had  put  a  lie 
in  th^  recoid  about  him,  and  when  he  met  Field,  he  would 
have  to  take  that  back.  And  if  he  did  not  take  it  back,^ 
and  apologize  for  having  lied  about  him,  he  would  slap  his 
face  or  pull  his  nose. 

I  said  to  him,  said  the  witness,  Judge  Terry,  would  not  that  be  a  danger- 
ous thing  to  do  ?  Justice  Pibld  is  not  a  man  who  would  permit  anyone 
to  put  a  deadly  insult  upon  him,  like  that. 

He  said.  Oh,  Fikld  won't  fight 

I  said:  Well  Judge,  I  have  found  nearly  aU  men  will  fight.  Nearly 
every  man  will  fight  when  there  is  occasion  for  it,  and  Judge  Field  has 
had  a  character  in  this  State  of  having  the  courage  of  his  convictions, 
and  being  a  brave  man. 

At  the  conclusion  of  that  branch  of  the  conversation,  I  said  to  him : 
Well,  Judge  Field  is  not  your  physical  equal,  and  if  any  trouble  should 
occur  he  would  be  very  likely  to  use  a  weapon. 

He  said :  Well,  that's  as  good  a  thing  as  I  want  to  get. 
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The  whole  impression  conveyed  to  me  by  this  conversation  was  that  he 
felt  he  had  some  cause  of  grievance  against  Judge  Field  ;  that  he 
hoped  they  might  meet,  that  he  might  have  an  opportunity  to  force  a 
quarrel  upon  him,  and  he  would  get  him  into  a  fight. 

Mr.  Williams  says  that  after  the  return  of  Justice  Field 
to  California,  in  the  spring  or  summer  of  1889,  he  had  other 
conversations  with  Terry,  in  which  the  same  vindictive  feel- 
ings of  hatred  were  manifested  and  expressed  by  him.  It  is 
useless  to  go  over  the  testimony  on  this  subject  more  par- 
ticularly. It  is  sufficient  to  say  that  the  evidence  is  abun- 
dant that  both  Terry  and  wife  contemplated  some  attack 
upon  Judge  Field  during  his  official  visit  to  California  in 
the  summer  of  1889,  which  they  intended  should  result  in 
his  death.  Many  of  these  matters  were  published  in  the 
newspapers,  and  the  press  of  California  was  filled  with  the 
conjectures  of  a  probable  attack  by  Terry  on  Justice  Field, 
as  soon  as  it  became  known  that  he  was  going  to  attend  the 
Circuit  Court  in  that  year. 

So  much  impressed  were  the  friends  of  Judge  FiELD,  and 
of  public  justice,  both  in  California  and  in  Washington,  with 
the  fear  that  he  would  foil  a  sacrifice  to  the  resentment  of 
Terry  and  his  wife,  that  application  was  made  to  the  At- 
torney General  of  the  United  States,  suggesting  the  propriety 
of  his  furnishing  some  protection  to  the  Judge  while  in  Cali- 
fornia. This  resulted  in  a  correspondence  between  the  At- 
torney General  of  the  United  States,  the  District  Attorney, 
and  the  Marshal  of  the  Northern  District  of  California  on 
that  subject     This  correspondence  is  here  set  out: 

John  C.  Franks,  Department  of  Justice, 

Untied  SiaUs  Marshal,         Washington,  D.  C,  April  27th,  1889. 

San  Francisco,  Cal. 
Sir: 

The  proceedings  which  have  heretofore  been  had  in  connection  with 
the  case  of  Mr.  and  Mrs.  Terry  in  your  United  States  Circuit  Court  have 
become  matter  of  public  notoriety,  and  I  deem  it  my  duty  to  call  your 
attention  to  the  propriety  of  exercising  unusual  caution,  in  case  further 
proceedings  shaU  be  had  in  that  case,  for  the  protection  of  his  honor, 
Justice  FiBi,D,  or  whoever  may  be  caUed  upon  to  hear  and  determine  the 
matter.    Of  course,  I  do  not  know  what  may  be  the  feelings  or  purpose  of 
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Mr.  and  Mrs.  Terry  in  the  premises,  but  many  things  vrhich  have  hap- 
pened indicate  that  violence  on  their  part  is  not  impossible.  It  is  due  to 
the  dignity  and  independence  of  the  Court,  and  the  character  of  itsjudge, 
that  no  effort  on  the  part  of  the  government  shall  be  spared  to  make  them 
feel  entirely  safe  and  free  from  anxiety  in  the  discharge  of  their  high 
duties.  You  will  understand,  of  course,  that  this  letter  is  not  for  the 
public,  but  to  put  you  upon  your  guard.  It  will  be  proper  for  you  to  show 
it  to  the  District  Attorney  if  deemed  best. 
Yours  truly, 

W.  H.  H.  MILLER,  Aiiorney  GeneraL 


Unitetl  States  Marshal's  Office,  Northern  District  of  California, 

Hon.  W.  H.  H.  Mili^er,  San  Francisco,  May  6,  1889. 

AUor:fey  General^ 
Sir;  Washington,  D.  C. 

Yours  of  the  27th  ultimo  at  hand.  When  the  Hon.  Judge  Lorenzo 
Sawyer,  our  Circuit  Judge,  returned  from  Los  Angeles,  some  time  be- 
fore the  celebrated  court  scene,  and  informed  me  of  the  disgracefiil  action 
of  Mrs.  T^rry  towards  him  on  the  cars  while  her  husband  sat  in  fronts 
smilingly  approving  it,  I  resolved  to  watch  the  Terrj'S  (and  so  notified  my 
deputies),  whenever  they  should  enter  the  court-room,  to  be  ready  to  sup- 
press the  very  first  indignity  offered  by  either  of  them  to  the  judges. 
After  this,  at  the  time  of  their  ejectment  from  the  court-room,  when  I 
held  Judge  Terry  and  his  wife  as  prisoners  in  my  private  office,  and  heard 
his  tlireats  against  Justice  Field,  I  was  more  fully  determined  than  ever 
to  throw  around  the  Justice  and  Judge  Sawyer,  every  safeguard  I  could. 
I  have  given  the  matter  careful  consideration,  with  the  determination  to 
fully  protect  the  federal  judges  at  this  time,  trusting  that  the  department 
will  reimburse  me  for  any  reasonable  expenditure.  I  have  always,  when- 
ever there  is  any  liklihood  of  either  Judge  or  Mrs.  Terry  appearing  in 
court,  had  a  force  of  deputies  with  myself  on  hand  to  watch  their  every 
action.  You  can  rest  assured  that  when  Justice  FiEWJ  arrives  he,  as  well 
as  all  the  federal  judges,  will  be  protected  from  insults,  and  where  an  order 
is  made,  it  will  be  executed  without  fear  as  to  consequences.  I  shall  fol- 
low your  instructions,  and  act  with  more  than  usual  caution.  I  have 
already  consul te<l  with  the  United  States  Attorney,  J.  T.  Carey,  Esq.,  as 
to  the  advisability  of  making  application  to  you,  at  the  time  the  Terrys 
are  tried  upon  criminal  charges,  for  me  to  select  two  or  more  detectives 
to  assist  in  the  case,  and  also  assist  me  in  protecting  Justice  Field  while 
in  my  district.  I  wish  the  judges  to  feel  secure,  and  for  this  purpose  will 
see  to  it  that  their  every  wish  is  promptly  obeyed.  I  notice  your  remarks 
in  regard  to  the  publicity  of  your  letter,  and  will  obey  your  request.  1 
shall  only  be  too  happy  to  receive  any  suggestions  ftxjm  you  at  any  time. 
The  opinion  among  the  better  class  of  citizens  here  is  very  bitter  against 
the  Terrys,  though,  of  course,  they  have  their  friends,  and,  unfortunately » 
among  that  class  it  is  necessary  to  watch. 

Your  most  obedient  servant, 

J.  C.  Franks, 
U,  S,  Marshal,  Northern  Dist.  of  Cal. 
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Hon.  W.  H.  H.  Mir.i,ER,  San  Francisco,  Cal.,  May  7,  1889. 

U,  S.  Attorney  General, 

Washington,  D.  C. 

Dear  Sir: 
Marshal  Franks  exhibited  to  me  your  letter  bearing  date  tlie  27th  ult., 
addressed  to  hitn  upon  the  subject  of  using  due  caution  by  way  of  protect- 
ing Justice  FiEU>  and  the  federal  judges  here  in  the  discharge  of  their 
duties  in  matters  in  which  the  Terrys  are  interested.  I  noted  your  sug- 
gestion with  a  great  degree  of  pleasure,  not  because  our  Marshal  is  at  all 
dispose<l  to  leave  anything  undone  within  his  authority  or  power  to  do, 
but  because  it  encouraged  him  to  know  and  feel  that  the  head  of  our  De- 
partment was  in  full  sympathy  with  the  efforts  being  made  to  protect  the 
judges,  and  vindicate  the  dignity  of  our  courts.  I  write  merely  to  suggest 
that  tliere  is  just  reason,  in  the  light  of  the  past  and  the  threats  made  by 
Judge  and  Mrs.  Terry  against  Justice  Fiei*d  and  Judge  Sawyer,  to  ap- 
prehend personal  violence  at  any  moment  and  at  any  place,  as  well  in 
court  as  out  of  court,  and  that,  while  due  caution  has  always  been  taken 
by  the  Marshal  when  either  Judge  or  Mrs  Terry  is  about  the  building  in 
which  the  courts  are  held,  he  has  not  felt  it  within  his  authority  to  guard 
cither  Judge  Sawyer  or  Justice  Fiei,d  against  harm  when  away  from  the 
appraisers*  building.  Discretion  dictates,  however,  that  a  protection 
should  be  thrown  about  them  at  other  times  and  places,  when  procee<lings 
are  being  had  before  them  in  which  the  Terrys  are  interested ;  and  I  verily 
believe,  in  view  of  tlie  direful  threats  made  against  Justice  Field,  that  he 
will  be  in  great  danger  at  all  times  while  here.  Mr.  Franks  is  a  prudent, 
cool,  and  courageous  officer,  who  will  not  abuse  any  authority  granted 
him.  1  would  therefore  suggest  that  he  be  authorized,  in  his  discretion, 
to  retain  one  or  more  deputies,  at  such  times  as  he  may  deem  necessary, 
for  the  purposes  suggested.  That  publicity  may  not  be  given  to  the 
matter,  it  is  important  that  the  deputies  whom  he  may  select  be  not 
known  as  such  ;  and,  that  efficient  service  may  be  assured  for  the  pur- 
poses indicated,  it  seems  to  me  that  they  should  be  strangers  to  the  Terrys. 
The  Terrys  are  unable  to  appreciate  that  an  officer  should  perform  his  of- 
ficial duty  when  that  duty  in  any  way  requires  his  efforts  to  be  directed 
against  them.  The  Marshal,  his  deputies,  and  myself  suffer  daily  indig- 
nities and  insults  from  Mrs.  Terry,  in  court  and  out  of  court,  committed 
in  the  presence  of  her  husband,  and  without  interference  upon  his  part. 
I  do  not  propose  being  deterred  from  any  duty,  nor  do  I  purpose  being  in- 
timidated in  the  least  degree  from  doing  my  whole  duty  in  the  premises ; 
but  I  shall  feel  doubly  assured  in  being  able  to  do  so  knowing  that  our 
Marshal  has  your  kind  wishes  and  encouragement  in  doing  everything 
needed  to  protect  the  officers  of  the  court  in  the  discharge  of  their  duties. 
This,  of  course,  is  not  intended  for  the  public  files  of  your  office,  nor  will 
it  be  on  file  in  my  office.  Prudence  dictates  great  caution  on  the  part  of 
the  officials  who  may  be  called  upon  to  have  anything  to  do  in  the  prem- 
ises, and  I  deem  it  to  be  of  the  greatest  importance  that  the  suggestions 
back  and  forth  be  confidential.  I  shall  write  you  further  upon  the  subject 
of  these  cases  in  a  few  days.  I  have  the  honor  to  be  your  most  obedient 
•errant  JOHN  T.  CAREY,  U,  S,  Attorney. 
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J.  C.  Franks,  Esq.,  Department  of  Justice, 

U,  S.  Marshal y  Washington,  D.  C,  May  27. 1889. 

San  Francisco,  Cal. 
Sir: 
Referring  to  former  correspondence  of  the  Department,  relating  to  a 
possible  disorder  in  the  session  of  the  approaching  term  of  court,  owing 
to  the  small  number  of  bailiff  under  your  control  to  preserve  order,  you 
are  directed  to  employ  certain  special  deputies  at  a  per  diem  of  five  dol- 
lars, payable  out  of  the  appropriation  for  fees  and  expenses  of  marshals, 
to  be  submitted  to  the  coiut,  as  a  separate  account  from  your  other  ac- 
counts against  the  government,  for  approval,  under  section  846,  Revised 
Statutes,  as  an  extraordinary  expense,  that  the  same  may  be  forwarded 
to  thb  Department  in  order  to  secure  executive  action  and  approval. 
Very  respectfully, 

W.  H.  H.  MILLER,  Attorney  General, 

The  result  of  this  correspondence  was  that  Marshal  Franks 
appointed  Mr.  Neagle  a  Deputy-Marshal  for  the  Northern 
District  of  California,  and  gave  him  special  instructions  to 
attend  upon  Judge  Field,  both  in  court  and  while  going 
from  one  court  to  another,  and  protect  him  from  any  assault 
that  might  be  attempted  upon  him  by  Terry  and  wife.  Ac- 
cordingly, when  Judge  Field  went  from  San  Francisco  to 
Los  Angeles,  to  hold  the  Circuit  Court  of  the  United  States 
at  that  place,  Mr.  Neagle  accompanied  him,  remained  with 
him  for  the  few  days  that  he  was  engaged  in  the  business  of 
that  Court,  and  returned  with  him  to  San  Francisco.  It 
appears  from  the  uncontradicted  evidence  in  the  case  that, 
while  the  sleeping-car  in  which  were  Justice  Field  and  Mr. 
Neagle  stopped  a  moment,  in  the  early  morning,  at  Fresno, 
Terry  and  wife  got  on  the  train.  The  fact  that  they  were 
on  the  train  became  known  to  Neagle,  and  he  held  a  con- 
versation with  the  conductor  as  to  what  peace-officers  could 
be  found  at  Lathrop,  where  the  train  stopped  for  breakfest; 
and  the  conductor  was  requested  to  telegraph  to  the  proper 
officers  of  that  place  to  have  a  constable  or  some  peace-officer 
on  the  ground  when  the  train  should  arrive,  anticipating 
that  there  might  be  violence  attempted  by  Terry  upon  Judge 
Field.  It  is  sufficient  to  say  that  this  resulted  in  no  avail- 
able aid  to  assist  in  keeping  the  peace.  When  the  train  ar- 
rived, Neagle  informed  Judge  Field  of  the  presence  of  Terry 
on  the  train,  and  advised  him  to  remain,  and  take  his  break- 
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fest  in  the  car.  This  the  Judge  refiised  to  do,  and  he  and 
Neagle  got  out  of  the  car,  and  went  into  the  dining-room, 
and  took  seats  be^de  each  other  in  the  place  assigned  them 
by  the  person  in  charge  of  the  breakfest-room ;  and  very 
shortly  after  this  Terry  and  wife  came  into  the  room,  and 
Mrs.  Terry,  recognizing  Judge  Field,  turned  and  left  in 
great  haste,  while  Terry  passed  beyond  where  Judge  Field 
and  Neagle  were,  and  took  his  seat  at  another  table.  It  was 
afterwards  ascertained  that  Mrs.  Terry  went  to  the  car,  and 
took  from  it  a  satchel  in  which  was  a  revolver.  Before  she 
returned  to  the  eating-room,  Terry  arose  from  his  seat,  and, 
passing  around  the  table  in  such  a  way  as  brought  him  be- 
hind Judge  Field,  who  did  not  see  him  or  notice  him,  came 
up  where  he  was  sitting  with  his  feet  under  the  table,  and 
struck  him  a  blow  on  the  side  of  his  face,  which  was  re- 
peated on  the  other  side.  He  also  had  his  arm  drawn  back 
and  his  fist  doubled  up,  apparently  to  strike  a  third  blow, 
when  Neagle,  who  had  been  observing  him  all  this  time, 
arose  from  his  seat  with  his  revolver  in  his  hand,  and  in  a 
very  loud  voice  shouted  out : 
Stop  I  stop  I  I  am  an  officer ! 

Upon  this,  Terry  turned  his  attention  to  Neagle,  and,  as 
Neagle  testifies,  seemed  to  recognize  him,  and  immediately 
turned  his  hand  to  thrust  it  in  his  bosom,  as  Neagle  felt  sure, 
with  the  purpose  of  drawing  a  bowie-knife.  At  this  instant 
Neagle  fired  two  shots  from  his  revolver  into  the  body  of 
Terry,  who  immediately  sank  down,  and  died  in  a  few  min- 
utes. Mrs.  Terry  entered  the  room,  with  the  satchel  in  her 
hand,  just  after  Terry  sank  to  the  floor.  She  rushed  up  to 
the  place  where  he  was,  threw  herself  upon  his  body,  made 
loud  exclamations  and  moans,  and  commenced  inviting  the 
spectators  to  avenge  her  wrong  upon  Field  and  Neagle. 
She  appeared  to  be  carried  away  by  passion,  and  in  a  very 
<«amest  manner  charged  that  Field  and  Neagle  had  mur- 
dered her  husband  intentionally ;  and  shortly  afterwards  she 
appealed  to  the  persons  present  to  examine  the  body  of  Terry 
to  see  that  he  had  no  weapons.  This  she  did  once  or  twice. 
Vol.  XXXVIII.-43 
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The  satchel  which  she  had,  being  taken  from  her,  was  found 
to  contain  a  revolver. 

These  are  the  material  circumstances  prbduced  in  evidence 
before  the  circuit  court  on  the  hearing  of  this  habeas  corpus 
case.  It  is  but  a  short  sketch  of  a  history  which  is  given  in 
over  five  hundred  pages  in  the  record,  but  we  think  it  is  suf- 
ficient to  enable  us  to  apply  the  law  of  the  case  to  the  ques- 
tion before  us.  Without  a  more  minute  discussion  of  this 
testimony,  it  produces  upon  us  the  conviction  of  a  settled 
purpose  on  the  part  of  Terry  and  his  wife,  amounting  to  a 
conspiracy,  to  murder  Justice  Field  ;  and  we  are  quite  sure 
that  if  Neagle  had  been  merely  a  brother  or  a  friend  of  Judge 
Field,  traveling  with  him,  and  aware  of  all  the  previous 
relations  of  Terry  to  the  Judge, — ^as  he  was,^-of  his  bitter 
animosity,  his  declared  purpose  to  have  revenge  even  to  the 
point  of  killing  him,  he  would  have  been  justified  in  what 
he  did  in  defense  of  Mr.  Justice  Field's  life,  and  possibly  of 
his  own. 

But  such  a  justification  would  be  a  proper  subject  for  con- 
sideration on  a  trial  of  the  case  for  murder  in  the  courts  of 
the  State  of  California ;  and  there  exists  no  authority  in  the 
courts  of  the  United  States  to  discharge  the  prisoner  while 
held  in  ctistody  by  the  State  authorities  for  this  ofiense,  un- 
less there  be  found  in  aid  of  the  defense  of  the  prisoner,  some 
element  of  power  and  authority  asserted  under  the  govern- 
ment of  the  United  States.  This  element  is  said  to  be  found 
in  the  facts  that  Mr.  Justice  Field,  when  attacked,  was  in 
the  immediate  discharge  of  his  duty  as  Judge  of  the  Circuit 
Courts  of  the  United  States  within  California;  that  the  as- 
sault upon  him  grew  out  of  the  animosity  of  Terry  and  wife, 
arising  out  of  the  previous  discharge  of  his  duty  as  Circuit 
Justice  in  the  case,  for  which  they  were  committed  for  con- 
tempt of  court ;  and  that  the  Deputy-Marshal  of  the  United 
States  who  killed  Terry  in  defense  of  Field's  life,  was 
charged  with  a  duty,  under  the  law  of  the  United  States,  to 
protect  Field  from  the  violence  which  Terry  was  inflicting, 
and  which  was  intended  to  lead  to  Field's  death.     To  the 
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inquiry  whether  this  proposition  is  sustained  by  law  and  the 
facts  which  we  have  recited,  we  now  address  ourselves. 

Mr.  Justice  Field  was  a  member  of  the  Supreme  Court 
of  the  United  States,  and  had  been  a  member  of  that  Court 
for  over  a  quarter  of  a  century,  during  which  he  had  become 
venerable  for  his  age  and  for  his  long  and  valuable  service 
in  that  Court  The  business  of  the  Supreme  Court  has  be- 
come so  exacting  that,  for  many  years  past,  the  Justices  of  it 
have  been  compelled  to  remain  for  the  larger  part  of  the 
year  in  Washington  City,  from  whatever  part  of  the  country 
they  may  have  been  appointed.  The  term  for  each  year> 
including  the  necessary  travel  and  preparations  to  attend  at 
its  beginning,  has  generally  lasted  from  eight  to  nine  months. 
But  the  Justices  of  this  Court  have  imposed  upon  them 
other  duties,  the  most  important  of  which  arise  out  of  the 
feet  that  they  are  also  Judges  of  the  Circuit  Courts  of  the 
United  States.  Of  these  circuits  there  are  nine,  to  each  one 
of  which  a  Justice  of  the  Supreme  Court  is  allotted,*  under 
section  606  of  the  Revised  Statutes,  the  provision  of  which 
is  as  follows — 

The  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court  shall 
be  allotted  among  the  circuits  by  an  order  of  the  Court ;  and  a  new  allot- 
ment shall  be  made  whenever  it  becomes  necessary  or  convenient,  by 
reason  of  the  alteration  of  any  circuit,  or  of  the  new  appointment  of  a. 
Chief  Justice  or  Associate  Justice,  or  otherwise.** 

Section  610  declares  that  it  "shall  be  the  duty  of  the 
Chief  Justice  and  of  each  Justice  of  the  Supreme  Court  to 
attend  at  least  one  term  of  the  Circuit  Court  in  each  district 
of  the  circuit  to  which  he  is  allotted  during  every  period  of 
two  years."  Although  this  enactment  does  not  require,  in 
terms,  that  the  Justices  shall  go  to  their  circuits  more  than 
once  in  two  years,  the  effect  of  it  is  to  compel  most  of  them 
to  do  this,  because  there  are  so  many  districts  in  many  of 
the  circuits  that  it  is  impossible  for  the  Circuit  Justice  to  reach 
them  all  in  one  year;  and  the  result  of  this  is  that  he  goes 
to  some  of  them  in  one  year,  and  to  others  in  the  next  year, 
thus  requiring  an  attendance  in  the  circuit,  every  year. 
The  Justices  of  the  Supreme  Court  have  been  members  of 
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the  Circuit  Courts  of  the  United  States  ever  since  the  otgani- 
zation  of  the  government;  and  their  attendance  on  the  cir- 
cuit, and  appearance  at  the  places  where  the  courts  are  held, 
has  always  been  thought  to  be  a  matter  of  importance. 

In  order  to  enable  him  to  perform  this  duty,  Mr.  Justice 
Field  had  to  travel  each  year  from  Washington  City,  near 
the  Atlantic  coast,  to  San  Francisco,  on  the  Pacific  coast 
In  doing  this,  he  was  as  much  in  the  discharge  of  a  duty 
imposed  upon  him  by  law  as  he  was  while  sitting  in  court 
and  trying  causes.  There  are  many  duties  which  the  judge 
performs  outside  of  the  court-room  where  he  sits  to  pro- 
nounce judgment  or  to  preside  over  a  triaL  The  statutes  of 
the  United  States,  and  the  established  practice  of  the  courts, 
require  that  the  judge  perform  a  very  large  share  of  his 
judicial  labors  at  what  is  called  "chambers."  This  chamber 
work  is  as  important,  as  necessary,  as  much  a  discharge  of 
his  official  duty,  as  that  performed  in  the  court-house.  Im- 
portant cases  are  often  argued  before  the  judge  at  any  place 
convenient  to  the  parties  concerned,  and  a  decision  of  the 
judge  is  arrived  at  by  investigations  made  in  his  own  room, 
wherever  he  may  be ;  and  it  is  idle  to  say  that  this  is  not  as 
much  the  performance  of  judicial  duty  as  the  filing  of  the 
judgment  with  the  clerk,  and  the  announcement  of  the 
result  in  open  court  So  it  is  impossible  for  a  Justice  of  the 
Supreme  Court  of  the  United  States,  who  is  compelled  by 
the  obligations  of  duty  to  be  so  much  in  Washington  City, 
to  discharge  his  duties  of  attendance  on  the  Circuit  Courts, 
as  prescribed  by  section  610,  without  traveling,  in  the  usual 
and  most  convenient  modes  of  doing  it,  to  the  place  where 
the  court  is  to  be  held.  This  duty  is  as  much  an  obligation 
imposed  by  the  law  as  if  it  had  said  in  words — 

The  Justices  of  the  Supreme  Court  shaU  go  from  Washington  City  to 
the  place  where  their  terms  are  held  every  year. 

Justice  Field  had  not  only  left  Washington,  and  traveled 
the  three  thousand  miles  or  more  which  was  necessary  to 
reach  his  circuit,  but  he  had  entered  upon  the  duties  of  that 
circuit,  had  held  the  court  at  San  Francisco  for  some  time. 
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and,  taking  a  short  leave  of  that  court,  had  gone  down  to 
IvOS  Angeles,  another  place  where  a  court  was  to  be  held, 
and  sat  as  a  judge  there  for  several  days,  hearing  cases  and 
rendering  decisions.  It  was  in  the  necessary  act  of  return- 
ing from  Los  Angeles  to  San  Francisco,  by  the  usual  mode 
of  travel  between  the  two  places,  where  his  court  was  still 
in  session,  and  where  he  was  required  to  be,  that  he  was 
assaulted  by  Terry  in  the  manner  which  we  have  already 
described. 

The  occurrence  which  we  are  called  upon  to  consider  was 
of  so  extraordinary  a  character  that  it  is  not  to  be  expected 
that  many  cases  can  be  found  to  cite  as  authority  upon  the 
subject  In  the  case  of  U.  S.  v.  The  Little  Charles  (1819), 
I  Brock.  380,  a  question  arose  before  Chief  Justice  Mar- 
shall, holding  the  Circuit  Court  of  the  United  States  for 
Virginia,  as  to  the  validity  of  an  order  made  by  the  District 
Judge  at  his  chambers,  and  not  in  court  The  Act  of  Con- 
gress authorized  stated  terms  of  the  District  Court,  and  gave 
the  judge  power  to  hold  special  courts,  at  his  discretion, 
either  at  the  place  appointed  by  the  law,  or  such  other  place 
in  the  district  as  the  nature  of  the  business  and  his  discretion 
should  direct  He  says:  "It  does  not  seem  to  be  a  violent 
construction  of  such  an  act  to  consider  the  judge  as  consti- 
tuting a  court  whenever  he  proceeds  on  judicial  business;" 
and  cites  the  practice  of  the  courts  in  support  of  that  view 
of  the  subject  In  the  case  of  U.  S.  v.  Gleason  (1867), 
U.S.  C.  Ct,  D.  Iowa,  I  Woolw.  128,  the  prisoner  was  indicted 
for  the  murder  of  two  enrolling  officers  who  were  charged 
with  the  duty  of  arresting  deserters,  or  those  who  had  been 
drafted  into  the  service  and  had  failed  to  attend.  These  men, 
it  was  said,  had  visited  the  region  of  country  where  they  were 
murdered,  and,  having  failed  of  accomplishing  their  pur- 
pose of  arresting  the  deserters,  were  on  their  return  to  their 
home  when  they  were  killed ;  and  the  Court  was  asked  to 
instruct  che  jury  that  under  these  circumstances  they  were 
not  engaged  in  the  duty  of  arresting  the  deserters  named. 

**  It  is  claimed  by  the  counsel  for  the  defendant,"  says  the  report,  "  that 
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if  the  parties  killed  had  been  so  engaged,  and  had  come  to  that  neighbor- 
hood with,  the  purpose  of  arresting  the  supposed  deserters,  but  at  the 
moment  of  the  assault  had  abandoned  the  intention  ot  making  the  ar- 
rests at  that  time,  and  were  returning  to  headquarters  at  Grinnell  with  a 
view  to  making  other  arrangements  for  arrest  at  another  time,  they  were 
not  so  engaged  as  to  bring  the  case  within  the  law.'*  But  the  Court  held 
that  this  was  not  a  sound  construction  of  the  statute,  and  "that  if  the 
parties  killed  had  come  into  that  neighborhood  with  intent  to  arrest  the 
deserters  named,  and  had  been  employed  by  the  proper  officer  for  that 
service,  and  were,  in  the  further  prosecution  of  that  purpose,  returning 
to  Grinnell  with  a  view  to  making  other  arrangements  to  discharge  this 
duty,  they  were  still  employed  in  arresting  deserters,  within  the  meaning 
of  tlie  statute.  It  is  not  necessarj^*' said  the  Court,  **that  the  party 
killed  should  be  engaged  in  the  immediate  act  of  arrest,  but  it  is  suffi- 
cient if  he  be  employed  in  and  about  that  business  when  assaulted.  The 
purpose  of  the  law  is  to  protect  the  life  of  the  person  so  employed,  and 
this  protection  continues  so  long  as  he  is  engaged  in  a  service  necessary 
and  proper  to  that  employment.** 

We  have  no  doubt  that  Mr.  Justice  Field,  when  attacked 
by  Terry,  was  engaged  in  the  discharge  of  his  duties  as 
Circuit  Justice  of  the  Ninth  Circuit,  and  was  entitled  to  all 
the  protection,  under  those  circumstances,  which  the  law 
could  give  him. 

It  is  urged,  however,  that  there  exists  no  statute  authoriz- 
ing any  such  protection  as  that  which  Neagle  was  instructed 
to  give  Judge  Field  in  the  present  case,  and,  indeed,  no 
protection  whatever  against  a  vindictive  or  malicious  assault 
growing  out  of  the  feithful  discharge  of  his  oflScial  duties ; 
and  that  the  language  of  section  753  of  the  Revised  Stat- 
utes, that  the  party  seeking  the  benefit  of  the  writ  of  habeas 
corpus  must,  in  this  connection,  show  that  he  is  "in  custody 
for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the 
United  States,"  makes  it  necessary  that  upon  this  occasion 
it  should  be  shown  tliat  the  act  for  which  Neagle  is  impri- 
soned was  done  by  virtue  of  an  act  of  Congress.  It  is  not 
supposed  that  any  special  act  of  Congress  exists  which 
authorizes  the  marshals  or  deputy-marshals  of  the  United 
States,  in  express  terms,  to  accompany  the  judges  of  the 
Supreme  Court  through  their  circuits,  and  act  as  a  body- 
guard to  them,  to  defend  them  against  malicious  assaults 
against  their  persons.     But  we  are  of  opinion  that  this  view 


Digitized  by 


Google 


CUNNINGHAM,  SHERIFF  V.  NEAGLE.  6/9 

of  the  Statute  is  an  unwarranted  restriction  of  the  meaning 
of  a  law  designed  to  extend  in  a  liberal  manner  the  benefit 
of  the  writ  of  habeas  corpus  to  persons  imprisoned  for  the 
performance  of  their  duty ;  and  we  are  satisfied  that,  if  it 
was  the  duty  of  Neagle,  under  the  circumstances, — a  duty 
which  could  only  arise  under  the  laws  of  the  United  States, 
— to  defend  Mr.  Justice  Fiki^d  firom  a  murderous  attack 
upon  him,  he  brings  himself  within  the  meaning  of  the 
section  we  have  recited. 

This  view  of  the  subject  is  confirmed  by  the  alternative 
provision  that  he  must  be  in  custody  **  for  an  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United  States,  or  of  an 
order,  process,  or  decree  of  a  court  or  a  judge  thereof,  or  is 
in  custody  in  violation  of  the  Constitution  or  of  a  law  or 
treaty  of  the  United  States.*'  In  the  view  we  take  of  the 
Constitution  of  the  United  States,  any  obligation  fairly  and 
properly  inferable  firom  that  instrument,  or  any  duty  of  the 
marshal  to  be  derived  fi^om  the  general  scope  of  his  duties 
under  the  laws  of  the  United  States,  is  a  "law,''  within  the 
meaning  of  this  phrase.  It  would  be  a  great  reproach  to 
the  system  of  government  of  the  United  States,  declared  to 
be  within  its  sphere  sovereign  and  supreme,  if  there  is  to  be 
found  within  the  domain  of  its  powers  no  means  of  protect- 
ing the  judges,  in  the  conscientious  and  feithftil  discharge 
of  their  duties,  fi-om  the  malice  and  hatred  of  those  upon 
whom  their  judgments  may  operate  unfevorably.  It  has  in 
modem  times  become  apparent  that  the  physical  health  of 
the  community  is  more  efficiently  promoted  by  hygienic  and 
preventive  means  than  by  the  skill  which  is  applied  to  the 
cure  of  disease  after  it  has  become  fully  developed.  So,  also, 
the  law,  which  is  intended  to  prevent  crime,  in  its  general 
spread  among  the  community,  by  regulations,  police  organi- 
zation, and  otherwise,  which  are  adapted  for  the  protection 
of  the  lives  and  property  of  citizens,  for  the  dispersion  of 
mobs,  for  the  arrest  of  thieves  and  assassins,  for  the  watch 
which  is  kept  over  the  community,  as  well  as  over  this  dass  of 
people,  is  more  efficient  than  pimishment  of  crimes  after  they 
have  been  committed.     If  a  person  in  the  situation  of  Judge 
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Field  could  have  no  other  guaranty  of  his  personal  safety 
while  engaged  in  the  conscientious  discharge  of  a  disagreeable 
duty  than  the  fact  that,  if  he  was  murdered,  his  murderer 
would  be  subject  to  the  laws  of  a  State,  and  by  those  laws 
could  be  punished,  the  security  would  be  very  insufficient 
The  plan  which  Terry  and  wife  had  in  mind,  of  insulting 
him  and  assaulting  him,  and  drawing  him  into  a  defensive 
physical  contest,  in  the  course  of  which  they  would  slay  him, 
shows  the  little  value  of  such  remedies.  We  do  not  believe 
that  the  Government  of  tlie  United  States  is  thus  inefficient, 
or  that  its  Constitution  and  laws  have  left  the  high  officers 
of  the  Government  so  defenseless  and  unprotected. 

The  views  expressed  by  this  Court  through  Mr.  Justice 
Bradi^EY,  in  Ex  parte  Siebold  (1880),  100  U.  S.  371,  394, 
are  very  pertinent  to  this  subject,  and  express  our  views  with 
great  force.  That  was  a  case  of  a  writ  of  habeas  corpus^ 
where  Siebold  had  been  indicted  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland  for  an  offense 
committed  against  the  election  laws  during  an  election  at 
which  members  of  Congress  and  officers  of  the  State  of 
Maryland  were  elected.  He  was  convicted  and  sentenced  to 
fine  and  imprisonment,  and  filed  his  petition  in  this  Court 
for  a  writ  of  habeas  corpus^  to  be  relieved  on  the  ground  that 
the  court  which  had  convicted  him  was  without  jurisdiction. 
The  foundation  of  this  allegation  was  that  the  Congress  of 
the  United  States  had  no  right  to  prescribe  laws  for  the  con- 
duct of  the  election  in  question,  or  for  enforcing  the  laws  of 
the  State  of  Maryland  by  the  courts  of  the  United  States. 
In  the  course  of  the  discussion  of  the  relative  powers  of  the 
federal  and  State  courts  on  this  subject,  it  is  said  : — 

Somewhat  akin  to  the  argument  which  has  been  considered,  is  the  ob- 
jection that  the  deputy-marshals  authorized  by  the  act  of  Congress  to  be 
created,  and  to  attend  the  elections,  are  authorized  to  keep  the  peace,  and 
that  this  is  a  duty  which  belongs  to  the  State  authorities  alone.  It  is  ar- 
gued that  the  preservation  of  peace  and  good  order  in  society  is  not  within 
the  powers  confined  to  the  government  of  the  United  States,  but  belongs 
exclusively  to  the  States.  Here,  again,  we  are  met  with  the  theory  that 
the  government  of  the  United  States  docs  not  rest  upon  the  soil  and  terri- 
tory of  the  country.     We  think  that  this  theory  is  founded  on  an  entire 
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misconceptioti  of  the  nature  and  powers  of  that  government.  We  hold  it 
to  be  an  incontrovertible  principle  that  the  government  of  the  United 
States  may,  by  means  of  physical  force,  exercised  through  its  official 
agents,  execute  on  every  foot  of  American  soil  the  powers  and  functions 
that  belong  to  it.  This  necessarily  involves  the  power  to  command  obe- 
dience to  its  laws,  and  hence  the  power  to  keep  the  peace  to  that  extent. 
This  power  to  enforce  its  laws  and  to  execute  its  functions  in  all  places 
does  not  derogate  from  the  power  of  the  State  to  execute  its  laws  at  the 
same  time  and  in  the  same  places.  The  one  does  not  exclude  the  other, 
except  where  both  cannot  be  executed  at  the  same  time.  In  that  case,  the 
words  of  the  Constitution  itself  show  which  is  to  yield.  *•  This  Constitu- 
tion, and  all  laws  which  shall  be  made  in  pursuance  thereof,  *  *  * 
shall  be  the  supreme  law  of  the  land."  ♦  *  ♦  Without  the  concurrent 
sovereignty  referred  to,  the  national  government  would  be  nothing  but  an 
advisory  government.  Its  executive  power  would  be  absolutely  nullified. 
Why  do  we  have  marshals  at  all,  if  they  cannot  physically  lay  their  hands 
on  persons  and  things  in  the  performance  of  their  proper  duties?  What 
functions  can  they  perform,  if  they  cannot  use  force?  In  executing  the 
process  of  the  courts,  must  they  call  on  the  nearest  constable  for  protec- 
tion ?  Must  they  rely  on  him  to  use  the  requisite  compulsion,  and  to  keep 
the  peace,  whilst  they  are  soliciting  and  entreating  the  parties  and  by- 
standers to  allow  the  law  to  take  its  course  ?  This  is  the  necessary  conse- 
quence of  the  positions  that  are  assumed.  If  we  indulge  in  such  impracti- 
cable views  as  these,  and  keep  on  refining  and  re-refining,  we  shall  drive 
the  national  government  out  of  the  United  States,  and  relegate  it  to  the 
District  of  Columbia,  or  perhaps  to  some  foreign  soil.  We  shall  bring  it 
back  to  a  condition  of  greater  helplessness  than  that  of  the  old  Confed- 
eration. *  *  ♦  It  must  execute  its  powers,  or  it  is  no  government.  It 
must  execute  them  on  the  land  as  well  as  on  the  sea,  on  things  as  well  as 
on  persons.  And,  to  do  this,  it  must  necessarily  have  power  to  command 
obedience,  preserve  order,  and  keep  the  peace ;  and  no  person  or  power 
in  this  land  has  the  right  to  resist  or  question  its  authority,  so  long  as  it 
keeps  within  the  bounds  of  its  jurisdiction. 

At  the  same  term  of  the  court,  in  the  case  of  Tennessee  v. 
Davis  (1880),  100  U.  S.  257,  262,  where  the  same  questions 
in  regard  to  the  relative  powers  of  the  federal  and  State 
courts  were  concerned,  in  regard  to  criminal  offenses,  the 
Court  expressed  its  views  through  Mr.  Justice  Strong, 
quoting  from  the  case  of  Martin  v.  Hunter  {i&i6\  i  Wheat 
(14  U.  S.)  363,  the  following  language : — 

**  The  general  government  must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its  constitutional  powers." 
and  then  proceeding :  *'Itcan  act  only  through  its  officers  and  agents, 
and  they  must  act  within  the  States.  If,  when  thus  acting,  and  within 
the  scope  of  their  authority,  those  officers  can  be  arrested  and  brought  to 
trial  in  a  State  court  for  an  alleged  offense  against  the  law  of  the  State* 
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yet  warranted  by  the  federal  authority  they  possess,  and  if  the  general 
government  is  powerless  to  interfere  at  once  for  their  protection, — if  their 
protection  must  be  left  to  the  action  of  the  State  court, — the  operations 
of  the  general  government  may  at  any  time  be  arrested  at  the  will  of  one 
of  its  members.  The  legislation  of  a  State  may  be  unfriendly.  It  may 
affix  penalties  to  acts  done  under  the  immediate  direction  of  the  national 
government  and  in  obedience  to  its  laws.  It  may  deny  the  authority  con- 
ferred by  those  laws.  The  State  court  may  administer  not  only  the  laws 
of  the  State,  but  equally  federal  law,  in  such  a  manner  as  to  paral3rze  the 
operations  of  the  government;  and  even  if,  after  trial  and  final  judgment 
in  the  State  court,  the  case  can  be  brought  into  the  United  States  court 
for  review,  the  officer  is  withdrawn  from  the  discharge  of  his  duty  during 
the  pendency  of  the  prosecution,  and  the  exercise  of  acknowledged  fed- 
eral power  arrested.  We  do  not  think  such  an  element  of  weakness  is  to 
be  found  in  the  Constitution.  The  United  States  is  a  government  with 
authority  extending  over  the  whole  territory  of  the  Union,  acting  upon 
the  States  and  upon  the  people  of  the  States.  While  it  is  limited  in  the 
number  of  its  powers,  so  far  as  its  sovereignty  extends,  it  is  supreme.  No 
State  government  can  exclude  it  from  the  exercise  of  any  authority  con- 
ferred upon  it  by  the  Constitution,  obstruct  its  authorized  officers  against 
its  will,  or  withhold  from  it  for  a  moment  the  cognizance  of  any  subject 
which  that  instrument  has  committed  to  it. 

To  cite  all  the  cases  in  which  this  principle  of  the  suprem- 
acy of  the  government  of  the  United  States  in  the  exer- 
cise of  all  the  powers  conferred  upon  it  by  the  Constitution 
is  maintained,  would  be  an  endless  task.  We  have  selected 
these  as  being  the  most  forcible  expressions  of  the  views  of 
the  Court,  having  a  direct  reference  to  the  nature  of  the 
case  before  us.  Where,  then,  are  we  to  look  for  the  protec- 
tion which  we  have  shown  Judge  Field  was  entitled  to 
when  engaged  in  the  discharge  of  his  ofiicial  duties?  Not 
to  the  courts  of  the  United  States,  because,  as  has  been  more 
than  once  said  in  this  Court,  in  the  division  of  the  powers 
of  government  between  the  three  great  departments,  exec- 
utive, legislative,  and  judicial,  the  judicial  is  the  weakest  for 
the  purposes  of  self-protection,  and  for  the  enforcement  of 
the  powers  which  it  exercises.  The  ministerial  officers, 
through  whom  its  commands  must  be  executed,  are  mar- 
shals of  the  United  States,  and  belong  emphatically  to  the 
executive  department  of  the  government  They  are  ap- 
pointed by  the  President,  with  the  advice  and  consent  of  the 
Senate.     They  are  removable  from  office  at  his  pleasure. 


Digitized  by 


Google 


CUNNINGHAM,  SHERIFF  V.   NEAGLE.  683 

They  are  subjected  by  act  of  Congress  to  the  supervision  and 
control  of  the  Department  of  Justice,  in  the  hands  of  one 
of  the  cabinet  officers  of  the  President,  and  their  compensa- 
tion is  provided  by  acts  of  Congress.  The  same  may  be 
said  of  the  District  attorneys  of  the  United  States  who 
prosecute  and  defend  the  claims  of  the  government  in  the 
courts. 

The  legislative  branch  of  the  government  can  only  pro- 
tect the  judicial  officers  by  the  enactment  of  laws  for  that 
purpose,  and  the  argument  we  are  now  combating  assumes 
that  no  such  law  has  been  passed  by  Congress.  If  we  turn 
to  the  executive  department  of  the  government,  we  find  a 
very  different  condition  of  afeirs.  The  Constitution,  §  3, 
art  2,  declares  that  the  President  "  shall  take  care  that  the 
laws  be  feithfuUy  executed  ;"  and  he  is  provided  with  the 
means  of  fulfilling  this  obligation  by  his  authority  to  com- 
missibn  all  the  officers  of  the  United  States,  and,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  appoint  the 
most  important  of  them,  and  to  fill  vacancies.  He  is  declar- 
ed to  be  the  Commander  in  chief  of  the  army  and  navy  of 
the  United  States.  .  The  duties  which  are  thus  imposed 
upon  him  he  is  further  enabled  to  perform  by  the  recogni- 
tion in  the  Constitution,  and  the  creation  by  acts  of  Con- 
gress, of  executive  departments,  which  have  varied  in  num- 
ber firom  four  or  five  to  seven  or  eight,  who  are  familiarly 
called  "  cabinet  ministers."  These  aid  him  in  the  perfor- 
mance of  the  great  duties  of  his  office,  and  represent  him  in 
a  thousand  acts  to  which  it  can  hardly  be  supposed  his  per- 
sonal attention  is  called ;  and  thus  he  is  enabled  to  fiilfiU  the 
duty  of  his  great  department,  expressed  in  the  phrase  that 
"  he  shall  take  care  that  the  laws  be  ^thfiiUy  executed."  Is 
this  duty  limited  to  the  enforcement  of  acts  of  Congress  or 
of  treaties  of  the  United  States  according  to  their  express 
terms  ;  or  does  it  include  the  rights,  duties,  and  obligations 
growing  out  of  the  Constitution  itself,  our  international  re- 
lations, and  all  the  protection  implied  by  the  nature  of  the 
government  under  the  Constitution? 
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One  of  the  most  remarkable  episodes  in  the  history  of  our 
foreign  relations,  and  which  has  become  an  attractive  his- 
torical incident,  is  the  case  of  Martin  Koszta,  a  native  of 
Hungary,  who,  though  not  ftdly  a  naturalized  citizen  of  the 
United  States,  had  in  due  form  of  law  made  his  declaration 
of  intention  to  become  a  citizen.  While  in  Smyrna  he  was 
seized  by  command  of  the  Austrian  consul-general  at  that 
place,  and  carried  on  board  the  Hussar,  an  Austrian  vessel, 
where  he  was  held  in  close  confinement  Captain  Ingraham, 
in  command  of  the  American  sloop  of  war  St  Louis,  arriv- 
ing in  port  at  that  critical  period,  and  ascertaining  that 
Koszta  had  with  him  his  naturalization  papers,  demanded 
his  surrender  to  him,  and  was  compelled  to  train  his  guns 
upon  the  Austrian  vessel  before  his  demands  were  complied 
with.  It  was,  however,  to  prevent  bloodshed,  agreed  that 
Koszta  should  be  placed  in  the  hands  of  the  French  consul, 
subject  to  the  result  of  diplomatic  negotiations  between 
Austria  and  the  United  States.  The  celebrated  correspon- 
dence between  Mr.  Marcy,  Secretary  of  State,  and  Cheva- 
Her  Hulsemann,  the  Austrian  minister  at  Washington,  which 
arose  out  of  this  affeir,  and  resulted  in  the  release  and  rest- 
oration to  liberty  of  Koszta,  attracted  a  great  deal  of  public 
attention  ;  and  the  position  assumed  by  Mr.  Marcy  met  the 
approval  of  the  country  and  of  Congress,  who  voted  a  gold 
medal  to  Captain  Ingraham  for  his  conduct  in  the  afl^. 
Upon  what  act  of  Congress  then  existing  can  any.  one  lay  his 
finger  in  support  of  the  action  of  our  government  in  this 
matter  ? 

So,  if  the  President  or  the  postmaster  general  is  advised 
that  the  mails  of  the  United  States,  possibly  carrying  treas- 
ure, are  liable  to  be  robbed,  and  the  mail  carriers  assaulted 
and  murdered,  in  any  particular  region  of  country,  who  can 
doubt  the  authority  of  the  President,  or  of  one  of  the  execu- 
tive departments  under  him,  to  make  an  order  for  the  pro- 
tection of  the  mail,  and  of  the  persons  and  lives  of  its  car- 
riers, by  doing  exactly  what  was  done  in  the  case  of  Mr. 
Justice  Field,  namely,  providing  a  sufficient  guard,  whether 
it  be  by  soldiers  of  the  army  or  by  marshals  of  the  United 
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States,  with  o,  posse  comiicUus  properly  armed  and  equipped, 
to  secure  the  safe  performance  of  the  duty  of  carrying  the 
mail  wherever  it  may  be  intended  to  go  ? 

The  United  States  is  the  owner  of  millions  of  acres  of 
valuable  public  land,  and  has  been  the  owner  of  much  more, 
which  it  has  sold.  Some  of  these  lands  owe  a  large  part  of 
their  value  to  the  forests  which  grow  upon  them.  These  for- 
ests are  liable  to  depredations  by  people  living  in  the  neigh- 
borhood, known  as  "  timber  thieves,"  who  make  a  living  by 
cutting  and  selling  such  timber,  and  who  are  trespassers.  But 
until  quite  recently,  even  if  there  be  one  now,  there  was  no 
statute  authorizing  any  preventive  measures  for  the  protec- 
tion of  this  valuable  public  property.  Has  the  President  no 
authority  to  place  guards  upon  the  public  territory  to  pro- 
tect its  timber?  No  authority  to  seize  the  timber  when  cut 
and  found  upon  the  ground  ?  Has  he  no  power  to  take  any 
measures  to  protect  this  vast  domain  ?  Fortunately,  we  find 
this  question  answered  by  this  court  in  the  case  of  Wells  v. 
Nickles  (1882),  104  U.  S.  444. 

That  was  a  case  in  which  a  class  of  men  appointed  by 
local  land  officers,  imder  instructions  from  the  Secretary  of 
the  Interior,  having  found  a  large  quantity  of  this  timber 
cut  down  firom  the  forests  of  the  United  States,  and  lying 
where  it  was  cut,  seized  it  The  question  of  the  title  to  this 
property  coming  in  controversy  between  Wells  and  Nickles, 
it  became  essential  to  inquire  into  the  authority  of  these 
timber  agents  of  the  government,  thus  to  seize  the  timber 
cut  by  trespassers  on  its  lands.     The  Court  said : 

The  effort  we  have  made  to  ascertain  and  fix  the  authority  of  these 
timber  agents  by  any  positive  provision  of  law  has  been  unsuccessfnl. 

But  the  Court,  notwithstanding  there  was  no  special 
statute  for  it,  held  that  the  Department  of  the  Interior,  acting 
under  the  idea  of  protecting  from  depredation  timber  on  the 
lands  of  the  government,  had  gradually  come  to  assert  the 
right  to  seize  what  is  cut  and  taken  away  from  them  wher- 
ever it  can  be  traced,  and  in  aid  of  this  the  registers  and  re- 
ceivers of  the  Land-office  had,  by  instructions  from  the  Sec- 
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retary  of  the  Interior,  been  constituted  agents  of  the  United 
States  for  these  purposes,  with  power  to  appoint  special 
agents  under  themselves.  And  the  Court  upheld  the  au- 
thority of  the  Secretary  of  the  Interior  to  make  these  rules 
and  regulations  for  the  protection  of  the  public  lands. 

One  of  the  cases  in  this  court  in  which  this  question  was 
presented  in  the  most  imposing  form  is  that  of  U.  S.  v.  Tin 
Co.  (1888),  125  U.  S.  273.  In  that  case,  a  suit  was  brought 
in  the  name  of  the  United  States,  by  order  of  the  Attorney 
General,  to  set  aside  a  patent  which  had  been  issued  for  a 
large  body  of  valuable  land,  on  the  ground  that  it  was  ob- 
tained from  the  government  by  fraud  and  deceit  practiced 
upon  its  officers.  A  preliminary  question  was  raised  by 
counsel  for  defendant,  which  was  earnestly  insisted  upon,  as 
to  the  right  of  the  Attorney  General,  or  any  other  oflScer  of 
the  government,  to  institute  such  a  suit  in  the  absence  of 
any  act  of  Congress  authorizing  it  It  was  conceded  that 
there  was  no  express  authority  given  to  the  Attorney  Gen- 
eral to  institute  that  particular  suit,  or  any  suit  of  that  class. 
The  question  was  one  of  very  great  interest,  and  was  very 
ably  argued  both  in  the  court  below  and  in  this  Court  The 
response  of  this  Court  to  that  suggestion  conceded  that  in 
the  acts  of  Congress  establishing  the  Department  of  Justice 
and  defining  the  duties  of  the  Attorney  General  there  was 
no  such  express  authority;  and  it  was  said  that  there  was 
also  no  express  authority  to  him  to  bring  suits  against  debt- 
ors of  the  government  upon  bonds,  or  to  begin  criminal 
prosecutions,  or  to  institute  criminal  proceedings  in  any  of 
the  cases  in  which  the  United  States  was  plaintiff,  yet  he 
was  invested  with  the  general  superintendence  of  all  such 
suits.     It  was  ftnther  said : 

If  the  United  States,  in  any  particular  case,  has  a  just  cause  for  caUing 
upon  the  judiciary  of  the  country,  in  any  of  its  courts,  for  relief,  by  setting 
aside  or  annuUing  any  of  its  contracts,  its  obligations,  or  its  most  solemn 
instruments,  the  question  of  the  appeal  to  the  judicial  tribunals  of  the 
country  must  primarily  be  decided  by  the  Attorney  General  of  the  United 
States.  That  such  a  power  should  exist  somewhere,  and  that  the  United 
States  ^ould  not  be  more  helpless  in  relieving  itself  from  frauds,  impos- 
tures, and  deceptions  than  the  private  individual,  is  hardly  open  to  argn- 
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tnent  ♦  ♦  ♦  There  must,  then,  be  an  officer  or  officers  of  the  govern- 
ment to  determine  when  the  United  States  shall  sue,  to  decide  for  what  it 
shall  sue,  and  to  be  responsible  that  such  suits  shall  be  brought  in  ap- 
propriate cases.  The  attorneys  of  the  United  States  in  every  judicial  dis- 
trict are  officers  of  this  character,  and  they  are  by  statute  under  the  im- 
mediate supervision  and  control  of  the  Attorney  General.  How,  then, 
can  it  be  argued  that  if  the  United  States  has  been  deceived,  entrapped, 
or  defrauded  into  the  making,  under  the  forms  of  law,  of  an  instrument 
which  injuriously  affects  its  rights  of  property,  or  other  rights,  it  cannot 
bring  a  suit  to  avoid  the  effect  of  such  instrument  thus  fraudulently  ob- 
tained without  a  special  act  of  Congress  in  each  case,  or  without  some 
special  authority  applicable  to  this  class  of  cases  ? 

The  same  question  was  raised  in  the  earlier  case  of  U.  S. 
V.  Hughes  (1850),  II  How.  (52  U.  S.)  552,  and  decided  the 
same  way. 

We  cannot  doubt  the  power  of  the  President  to  take 
measures  for  the  protection  of  a  judge  of  one  of  the  courts  of 
the  United  States  who,  while  in  the  discharge  of  the  duties 
of  his  office,  is  threatened  with  a  personal  attack  which  may 
probably  result  in  his  death ;  and  we  think  it  clear  that 
where  jthis  protection  is  to  be  aflforded  through  the  civil 
power,  the  Department  of  Justice  is  tiie  pr6per  one  to  set  in 
motion  the  necessary  means  of  protection.  The  correspond- 
ence, already  recited  in  this  opinion,  between  the  Marshal  of 
the  Northern  District  of  California  and  the  Attorney  Gen- 
eral and  the  District  Attorney  of  the  United  States  for  that 
District,  although  prescribing  no  very  specific  mode  of 
affording  this  protection  by  the  Attorney  General,  is  sufficient, 
we  think,  to  warrant  the  Marshal  in  taking  the  steps  which 
he  did  take,  in  making  the  provisions  which  he  did  make, 
for  the  protection  and  defense  of  Mr.  Justice  Field. 

But  there  is  positive  law  investing  the  marshals  and  their 
deputies  with  powers  which  not  only  justify  what  Marshal 
Neagle  did  in  this  matter,  but  which  imposed  it  upon  him 
as  a  duty.  In  chapter  14,  tide  13,  of  the  Revised  Statutes 
of  the  United  States,  which  is  devoted  to  the  appointment 
and  duties  of  the  district  attorneys,  marshals,  and  clerks  of 
the  courts  of  the  United  States,  section  788  declares: 

The  marshals  and  their  depnties  shall  have,  in  each  State,  the  same 
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powers  in  executing  the  laws  of  the  United  States  as  the  sheriflb  and  their 
<]eputies  in  such  State  may  have,  by  law,  in  executing  the  laws  thereof. 

If,  therefore,  a  sheriflf  of  the  State  of  California,  was  au- 
thorized to  do  in  regard  to  the  laws  of  California  what  Neagle 
did — that  is,  if  he  was  authorized  to  keep  the  peace,  to  pro- 
tect a  judge  from  assault  and  murder — ^then  Neagle  was 
authorized  to  do  the  same  thing  in  reference  to  the  laws  of 
the  United  States.  Section  4176  of  the  Political  Code  of 
California  reads  as  follows : 

The  sheriff  must  (i)  preserve  the  peace;  (2)  arrest  and  take  before  the 
nearest  magistrate,  for  examination,  all  persons  who  attempt  to  commit, 
or  have  committed,  a  public  offense ;  (3)  prevent  and  suppress  all  a£fra3rs, 
breaches  of  the  peace,  riots,  and  insurrections  which  may  come  to  his 
knowledge. 

And  the  Penal  Code  of  California  declares  (section  197) 
that  homicide  is  justifiable  when  committed  by  any  person 
*' when  resisting  any  attempt  to  murder  any  person,  or  to 
commit  a  felony,  or.  to  do  some  great  bodily  injury  upon  any 
person,'*  or  **when  committed  in  defense  of  habitation,  prop- 
erty, or  person  against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a  felony."  That 
there  is  a  peace  of  the  United  States;  that  a  man  assaulting 
a  judge  of  the  United  States  while  in  the  discharge  of  his 
duties,  violates  that  peace;  that  in  such  case  the  marshal  of 
the  United  States  stands  in  the  same  relation  to  the  peace  of 
the  United  States  which  the  sheriflF  of  the  county  does  to  the 
peace  of  the  State  of  California — are  questions  too  clear  to 
need  argument  to  prove  them.  That  it  would  be  the  duty 
of  a  sherifiF,  if  one  had  been  present  at  this  assault  by  Terry 
upon  Judge  Field,  to  prevent  this  breach  of  the  peace,  to 
prevent  this  assault,  to  prevent  the  murder  which  was  con- 
templated by  it,  cannot  be  doubted.  And  if,  in  performing 
his  duty,  it  became  necessary,  for  the  protection  of  Judge 
Field  or  of  himself,  to  kill  Terry,  in  a  case  where,  like  this, 
it  was  evidently  a  question  of  the  choice  of  who  should  be 
killed — ^the  assailant  and  violator  of  the  law  and  disturber  of 
the  peace,  or  the  unoflFending  man  who  was  in  his  power — 
there  can  be  no  question  of  the  authority  of  the  sheriff  to 
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have  killed  Terry.  So  the  marshal  of  the  United  States, 
charged  with  the  duty  of  protecting  and  guarding  the  judge 
of  the  United  States  court  against  this  special  assault  upon 
his  person  and  his  life,  being  present  at  the  critical  moment, 
when  prompt  action  was  necessary,  found  it  to  be  his  duty 
— a  duty  which  he  had  no  liberty  to  refuse  to  perform — ^to 
take  the  steps  which  resulted  in  Terry's  death.  This  dut>' 
was  imposed  on  him  by  the  section  of  the  Revised  Statutes 
which  we  have  recited,  in  connection  with  the  powers  con- 
ferred by  the  State  of  California  upon  its  peace  officers,  which 
become,  by  this  statute,  in  proper  cases,  transferred  as  duties 
to  the  marshals  of  the  United  States. 

But,  all  these  questions  being  conceded,  it  is  urged  against 
the  relief  sought  by  this  writ  oi  habeas  corpus  that  the  ques- 
tion of  the  guilt  of  the  prisoner  of  the  crime  of  murder  is  a 
question  to  be  determined  by  the  laws  of  California,  and  to 
be  decided  by  its  courts,  and  that  there  exists  no  power  in 
the  government  of  the  United  States  to  take  away  the  pris- 
oner from  the  custody  of  the  proper  authorities  of  the  State 
of  California,  and  carry  him  before  a  judge  of  the  court  of 
the  United  States,  and  release  him  without  a  trial  by  jury 
according  to  the  laws  of  the  State  of  California.  That  the 
statute  of  the  United  States  authorizes  and  directs  such  a  pro- 
ceeding and  such  a  judgment  in  a  case  where  the  offense 
charged  against  the  prisoner  consists  in  an  act  done  in  pur- 
suance of  a  law  of  the  United  States,  and  by  virtue  of  its 
authority,  and  where  the  imprisonment  of  the  party  is  in 
violation  of  the  Constitution  and  laws  of  the  United  States, 
is  clear  by  its  express  language. 

The  enactments  now  found  in  the  Revised  Statutes  of  the 
United  States  on  the  subject  of  the  writ  of  habeas  corpus  are 
the  result  of  a  long  course  of  legislation  forced  upon  Con- 
gress by  the  attempt  of  the  States  of  the  Union  to  exercise 
the  power  of  imprisonment  over  officers  and  other  persons 
asserting  rights  under  the  federal  government  or  foreign 
governments,  which  the  States  denied.  The  original  act  of 
Congress  on  the  subject  of  the  writ  of  habeas  corpus^  by  its 
fourteenth  section,  authorized  the  judges  and  the  courts  of 
Vol.  XXXVIII.— 44. 
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the  United  States,  in  the  case  of  prisoners  in  jail  or  in  cus- 
tody under  or  by  color  of  the  authority  of  the  United  States, 
or  committed  for  trial  before  some  court  of  the  same,  or 
when  necessary  to  be  brought  into  court  to  testify,  to  issue 
the  writ,  and  the  judge  or  court  before  whom  they  were 
brought  was  directed  to  make  inquiry  into  the  cause  of  com- 
mitment: I  Stat  at  Large  81.  This  did  not  present  the 
question,  or  at  least  it  gave  rise  to  no  question  which  came 
before  the  courts,  as  to  releasing  by  this  writ,  parties  held  in 
custody  under  the  laws  of  the  States.  But  when,  during 
the  controversy  growing  out  of  the  nullification  laws  of 
South  Carolina,  officers  of  the  United  States  were  arrested 
and  imprisoned  for  the  perfonnance  of  their  duties  in  col- 
lecting the  revenue  of  the  United  States  in  that  State,  and 
held  by  the  State  authorities,  it  became  necessary  for  the 
Congress  of  the  United  States  to  take  some  action  for  their 
relief.  Accordingly  the  act  of  Congress  of  March  2,  1833 
(4  Stat  at  Large  634),  among  other  remedies  for  such  con- 
dition of  affairs,  provided  by  its  seventh  section,  that  the 
federal  judges  should  grant  writs  of  habeas  corpus  in  all  cases 
of  a  prisoner  in  jail  or  confinement,  where  he  should  be 
committed  or  confined  on  or  by  any  authority  or  law  for 
any  act  done  or  omitted  to  be  done  in  pursuance  of  a  law  of 
the  United  States,  or  any  order,  process,  or  decree  of  any 
judge  or  court  thereof 

The  next  extension  of  the  circumstances  on  which  a  writ 
of  corpus  habeas  might  issue  by  the  federal  judges  arose  out 
of  the  celebrated  McLeod  Case,  in  which  McLeod,  charged 
with  murder,  in  a  State  court  of  New  York,  had  pleaded 
that  he  was  a  British  subject,  and  that  what  he  had  done, 
was  under  and  by  the  authority  of  his  government,  and 
should  be  a  matter  of  international  adjustment,  and  that  he 
was  not  subject  to  be  tried  by  a  court  of  New  York  under 
the  laws  of  that  State.  The  federal  government  acknowl- 
edged the  force  of  this  reasoning,  and  undertook  to  obtain 
from  the  government  of  the  State  of  New  York,  the  re- 
lease  of  the  prisoner,  but  failed.  He  was,  however,  tried 
and  acquitted,  and  afterwards  released  by  the  State  of  New 
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York.  This  led  to  an  extension  of  the  powers  of  the  federaL 
judges  under  the  writ  oi habeas  corpus  by  the  act  of  August. 
29,  1842  (5  Stat  at  Large  539),  entitled  "An  act  to  provide 
farther  remedial  justice  in  the  courts  of  the  United  States.'^ 
It  conferred  upon  them  the  power  to  issue  a  writ  of  habeas 
carpus  in  all  cases  where  the  prisoner  claimed  that  the  act^ 
for  which  he  was  held  in  custody  was  done  under  the  sanc- 
tion of  any  foreign  power,  and  where  the  validity  and  effect 
of  this  plea  depended  upon  the  law  of  nations.  In  advocat- 
ing the  bill,  which  afterwards  became  a  law  on  this  subject,. 
Senator  Berrien,  who  introduced  it  into  the  Senate,  observed  ^ 

The  object  was  to  allow  a  foreigner  prosecuted  in  one  of  the  States^ 
of  the  Union  for  an  offense  committed  in  that  State,  but  which,  he  pleads, 
has  been  committed  under  authority  of  his  own  sovereignty  or  the  author- 
ity of  the  law  of  nations,  to  be  brought  up  on  that  issue  before  the  only 
competent  judicial  power  to  decide  upon  matters  involved  in  foreign  re- 
lations or  the  law  of  nations.  The  plea  must  show  that  it  has  reference 
to  the  laws  or  treaties  of  the  United  States  or  the  law  of  nations ;  and 
showing  this,  the  writ  of  habeas  corpus  is  awarded  to  try  that  issue.  If  it 
shall  appear  that  the  accused  has  a  bar  on  the  plea  alleged,  it  is  right  and 
proper  that  he  should  not  be  delayed  in  prison,  awaiting  the  proceedings 
of  the  State  jurisdiction  in  the  preliminary  issue  of  his  plea  at  bar.  If 
satisfied  of  the  existence  in  fact  and  validity  in  law  of  the  bar,  the  federal 
jurisdiction  will  have  the  power  of  administering  prompt  relief. 

No  more  forcible  statement  of  the  principle  on  which  the 
law  of  the  case  now  before  us  stands  can  be  made. 

The  next  extension  of  the  powers  of  the  court  under  the 
writ  of  habeas  corpus  ^d&  the  act  of  February  5,  1867  (14 
Stat  at  Large  385) ;  and  this  contains  the  broad  ground  of 
the  present  Revised  Statutes,  under  which  the  relief  is  sought 
in  the  case  before  us,  and  includes  all  cases  of  restraint  of 
liberty  in  violation  of  the  Constitution  or  a  law  or  treaty  of 
the  United  States,  and  declares  that  "the  said  court  or 
judge  shall  proceed  in  a  summary  way  to  determine  the  facts 
of  the  case,  by  hearing  testimony  and  the  arguments  of  the 
parties  interested,  and,  if  it  shall  appear  that  the  petitioner  is 
deprived  of  his  or  her  liberty  in  contravention  of  the  Con- 
stitution or  laws  of  the  United  States,  he  or  she  shall  forth- 
with be  discharged  and  set  at  liberty." 

It  would  seem  as  if  the  argument  might  close  here.     If 
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the  duty  of  the  United  States  to  protect  its  officers  from 
^olence,  even  to  death,  in  discharge  of  the  duties  which  its 
laws  impose  upon  them,  be  established,  and  Congress  has 
made  the  writ  of  habeas  corpus  one  of  the  means  by  which 
this  protection  is  made  efficient,  and  if  the  fects  of  this  case 
show  that  the  prisoner  was  acting  both  under  the  authority' 
of  law  and  the  directions  of  his  superior  officers  of  the  De- 
partment of  Justice,  we  can  see  no  reason  why  this  writ 
should  not  be  made  to  serve  its  purpose  in  the  present  case. 
We  have  already  cited  such  decisions  of  this  Court  as  are 
most  important  and  directly  in  point,  and  there  is  a  series  of 
cases  decided  by  the  circuit  and  district  courts  to  the  same 
purport  Several  of  these  arose  out  of  proceedings  under 
the  fugitive  slave  law,  in  which  the  marshal  of  the  United 
States,  while  engaged  in  apprehending  the  fugitive  slave 
with  a  view  to  returning  him  to  his  master  in  another 
State,  was  arrested  by  the  authorities  of  the  State.  In  many 
'  of  these  cases,  they  made  application  to  the  judges  of  the 
United  States  for  relief  by  the  writ  of  habeas  corpus^  which 
gave  rise  to  several  very  interesting  decisions  on  this  sub- 
ject In  Ex  parte  Jenkins  (1853),  U.  S.  C.  Ct,  E.  D.  Pa.,  2 
Wall.  Jr.  521,  529,  the  Marshal,  who  had  been  engaged, 
while  executing  a  warrant,  in  arresting  a  fugitive,  in  a 
bloody  encounter,  was  himself  arrested  under  a  warrant  of  a 
Justice  of  the  Peace  for  assault  with  intent  to  kill,  which 
makes  the  case  very  analogous  to  the  one  now  under  consid- 
eration. He  presented  to  the  Circuit  Court  of  the  United 
.  States  for  the  Eastern  District  of  Pennsylvania  a  petition  for 
.  a  writ  of  habeas  corpus^  which  was  heard  before  Mr.  Justice 
'GRiER,who  held  that  under  the  act  of  1833,  already  referred 
to,  the  Marshal  was  entitled  to  his  discharge,  because 
what  he  had  done  was  in  pursuance  of  and  by  the  authorit>' 
conferred  upon  him  by  the  act  of  Congress  concerning  the 
rendition  of  ftigitive  slaves.     He  said  : 

The  authority  conferred  on  the  judges  of  the  United  States  by  tliis  act 
of  Congress  gives  them  all  the  power  that  any  other  court  could  exercise 
.under  the  writ  of  habeas  corpus,  or  gives  them  none  at  all.  If,  under 
such  a  writ,  they  may  not  discharge  their  officer  when  imprisoned  '*  by  any 
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authority  '*  for  an  act  done  in  pursuance  of  a  law  of  the  United  States,  it 
would  be  impossible  to  discover  for  what  useful  purpose  the  act  w^ 
passed.  ♦  *  ♦  it  was  passed  when  a  certain  State  of  this  Union 
had  threatened  to  nullify  acts  of  Congress,  and  to  treat  those  as  criminals 
who  should  attempt  to  execute  them  ;  and  it  was  intended  as  a  remedy 
against  such  State  legislation. 

This  same  matter  was  up  again  when  the  fugitive  slave,. 
Thomas,  had  the  marshal  arrested  in  a  civil  suit  for  an  alleged 
assault  and  battery.  He  was  carried  before  Judge  Kane  on 
another  writ  of  habeas  corpus^  and  again  released  :  Id.  531. 
A  third  time  the  Marshal,  being  indicted,  was  arrested  on  a 
bench  warrant,  issued  by  the  State  court,  and  again 
brought  before  the  Circuit  Court  of  the  United  States  by  a 
writ  of  habeas  corpus^  and  discharged.  Some  remarks  of 
Judge  Kane  on  this  occasion  are  very  pertinent  to  the  ob- 
jections raised  in  the  present  case.     He  said  :  Id.  543. 

It  has  been  m-ged  that  my  order,  if  it  shall  withdraw  the  relators  front 
the  prosecution  pending  against  them  [in  the  State  court],  will,  in  effect, 
prevent  their  trial  by  jury  at  all,  since  there  is  no  act  of  Congress  under 
which  they  can  l>e  indicted  for  an  abuse  of  process.  It  will  not  be  an 
anomaly,  however,  if  the  action  of  this  Court  shall  interfere  with  the  trial 
of  these  prisoners  by  a  jury.  Our  constitutions  secure  that  mode  of  trial 
as  a  right  to  the  accused  ;  but  they  nowhere  recognize  it  as  a  right  of  the 
government,  either  State  or  federal,  still  less  of  an  individual  prosecutor. 
The  action  of  a  jury  is  overruled  constantly  by  the  granting  of  new  trials 
after  conviction.  It  is  arrested  by  the  entering  of  nolle  prosequis  while 
the  case  is  at  bar.  It  is  made  ineffectual  at  any  time  by  the  discharge  on 
habeas  corpus.  *  *  *  And  there  is  no  harm  in  this.  No  one  imagines- 
that  because  a  man  is  accused  he  must  therefore,  of  course,  be  tried. 
Public  prosecutions  are  not  devised  for  the  purpose  of  indemnifying  the 
wrongs  of  individuals,  still  less  of  retaliating  them. 

Many  other  decisions  by  the  circuit  and  district  courts 

to  the  same  purport  are   to   be  found,  among  them   the 

following:  Ex  parte  Robinson  (1855),  U.  S.  C.  Ct,  D.  Ohio,. 

6  McLean  355  ;   U.  S.  v.  Jailer  of  Fayette  Co.  (1867),  U.  S- 

C.  Ct.,  D.  Ky.,  2,  Abb.  265 ;  Ramsey  v.  Jailer  of  Warren 

Co.  (1879),  U.  S.  D.  Ct,  D.  Ky.,  2  Flip.  451  ;  ///  re  Neill 

(1871),  U.  S.  C.  Ct,  S.  D.  N.  Y.,  8  Blatchf  156  ;  Ex  parte 

Bridges  (1875),  U.  S.  C.  Q.,  N.  D.  Ga.,  2  Woods,  428  ;  Ex 

parte  Royall{iS^6\  117  U.  S.  241.     Similar  language  was 

used  by  Mr.  Choate  in  the  Senate  of  the  United  States  upon 

the  passage  of  the  act  of  1842.     He  said  : — 
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If  you  have  the  power  to  interpose  after  judgment,  you  have  the  power 
to  do  so  before.  If  you  can  reverse  a  judgment,  you  can  anticipate  its 
rendition.  If,  within  the  Constitution,  your  judicial  power  extends  to 
these  cases  or  these  controversies,  whether  you  take  hold  of  the  case  or 
controversy  at  one  stage  or  another  is  totally  immaterial.  The  single 
question  submitted  to  the  national  tribunal,  the  question  whether,  under 
the  statute  adopting  the  law  of  nations,  the  prisoner  is  entitled  to  the 
exemption  or  immunity  he  claims,  may  as  well  be  extracted  from  the  en- 
tire case,  and  presented  and  decided  in  those  tribunals  before  any  judg- 
ment in  the  State  court,  as  for  it  to  be  revised  afterwards  on  a  writ  of 
error.  Either  way,  they  pass  on  no  other  question.  Either  way  they  do 
not  administer  the  criminal  law  of  a  State.  In  the  one  case  as  much  as 
an  the  other,  and  no  more,  do  they  interfere  with  State  judicial  power. 

The  same  answer  is  given  in  the  present  case.  To  the  ob- 
jection, made  in  argument,  that  the  prisoner  is  discharged 
by  this  writ  from  the  power  of  the  State  court  to  try  him  for 
llie  whole  offense,  the  reply  is  that  if  the  prisoner  is  held  in 
the  State  court  to  answer  for  an  act  which  he  was  authorized 
to  do  by  the  law  of  the  United  States,  which  it  was  his  duty 
to  do  as  Marshal  of  the  United  States,  and  if,  in  doing  that 
act,  he  did  no  more  than  what  was  necessary  and  proper  for 
him  to  do,  he  cannot  be  guilty  of  a  crime  under  tlie  law  of 
the  State  of  California.  When  these  things  are  shown,  it  is 
established  that  he  is  innocent  of  any  crime  against  the  laws 
of  the  State,  or  of  any  other  authority  whatever.  There  is 
no  occasion  for  any  fiirther  trial  in  the  State  court,  or  in  any 
court.  The  Circuit  Court  of  the  United  States  was  as  com- 
petent to  ascertain  these  facts  as  any  other  tribunal,  and  it 
was  not  at  all  necessary  that  a  jury  should  be  impaneled  to 
render  a  verdict  on  them.  It  is  the  exercise  of  a  power 
common  under  all  systems  of  criminal  jurispnidence.  There 
must  always  be  a  preliminary  examination  by  a  committing 
magistrate,  or  some  similar  authority,  as  to  whether  there  Ls 
an  offense  to  be  submitted  to  a  jury ;  and,  if  this  is  sub- 
mitted in  the  first  instance  to  a  grand  jury,  that  is  still  not 
the  right  of  trial  by  jury  which  is  insisted  on  in  the  present 
argument 

We  have  thus  given,  in  this  case,  a  most  attentive  con- 
sideration to  all  the  questions  of  law  and  fact  which  we  have 
thought  to  be  properly  involved  in  it.  We  have  felt  it  to  be  our 
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duty  to  examine  into  the  facts  with  a  completeness  justified 
by  the  importance  of  the  case,  as  well  as  from  the  duty  im- 
posed upon  us  by  the  statute,  which  we  think  requires  of  us 
to  place  ourselves,  as  far  as  possible,  in  the  place  of  the  Cir- 
cuit Court,  and  to  examine  the  testimony  and  the  arguments 
in  it,  and  to  dispose  of  the  party  as  law  and  justice  require. 
The  result  at  which  we  have  arrived  upon  this  examination 
is  that,  in  the  protection  of  the  person  and  the  life  of  Mr. 
Justice  Field  while  in  the  discharge  of  his  official  duties, 
Neagle  was  authorized  to  resist  the  attack  of  Terry  upon 
him  ;  that  Neagle  was  correct  in  the  belief  that,  without 
prompt  action  on  his  part,  the  assault  of  Terry  upon  the 
Judge  would  have  ended  in  the  death  of  the  latter ;  that, 
such  being  his  well-foimded  belief,  he  was  justified  in  taking 
the  life  of  Terry,  as  the  only  means  of  preventing  the  death 
of  the  man  who  was  intended  to  be  his  victim  ;  that  in  tak- 
ing the  life  of  Terry,  under  the  circumstances,  he  was  act- 
ing under  the  authority  of  the  law  of  the  United  States,  and 
was  justified  in  so  doing ;  and  that  he  is  not  liable  to  answer 
in  the  courts  of  California  on  account  of  his  part  in  that 
transaction. 

We  therefore  affinn  the  judgment  of  the  Circuit  Court 
authorizing  his  discharge  from  the  custody  of  the  Sherifi*  of 
San  Joaquin  county. 

Field,  J.,  did  not  sit  at  the  hearing  of  this  case,  and  took 
no  part  in  its  decision. 

Lamar,  J.,  {dissenting).  The  Chief  Justice  and  myself 
are  unable  to  assent  to  the  conclusion  reached  by  the  major- 
ity of  the  Court  Our  dissent  is  not  based  on  any  convic- 
tion as  to  the  guilt  or  innocence  of  the  appellee.  The  view 
which  we  take  renders  that  question  immaterial  to  the  in- 
quiry presented  by  this  appeal.  That  inquiry  is,  whether  the 
appellee,  Neagle,  shall  in  this  ex  parte  proceeding  be  dis- 
charged and  delivered  from  any  trial  or  further  inquiry  in 
any  court,  State  or  federal,  for  what  he  has  been  accused  of 
in  the  fonns  prescribed  by  the  Constitution  and  laws  of  the 
State  in  which  the  act  in  question  was  committed.     Upon 
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that  issue,  we  hold  to  the  principle  announced  by  this  court 
in  the  case  of  Ex  parte  Crouch  (1884),  112  U.  S.  178,  180, 
in  which  Mr.  Chief  Justice  Waite,  delivering  the  opinion 
of  the  Court,  said  : — 

It  is  elementary  learning  that,  if  a  (Mdsoner  is  in  the  custody  of  a  State 
court  of  competent  jurisdiction,  not  illegally  asserted,  he  cannot  be  taken 
from  that  jurisdiction  and  discharged  on  habeas  corpus,  issued  by  a  court 
of  the  United  States  simply  because  he  is  not  guilty  of  the  offense  for 
which  he  is  held.  All  questions  which  may  arise  in  the  orderly  course  of 
the  proceeding  against  him  are  to  be  determined  by  the  court  to  whose 
jurisdiction  he  has  been  subjected,  and  no  other  court  is  authorized  to  in- 
terfere to  prevent  it.  Here  the  right  of  the  prisoner  to  a  discharge  de- 
pends alone  on  the  sufficiency  of  his  defense  to  the  information  under 
which  he  is  held.  Whether  his  defense  is  sufficient  or  not  is  for  the  court 
which  tries  him  to  determine.  If,  in  this  determination,  errors  are  com- 
mitted, they  can  only  be  corrected  in  an  appropriate  form  of  proceeding 
for  that  purpose.  The  office  of  a  writ  of  habeas  corpus  is  neither  to  cor- 
rect such  errors,  nor  to  take  the  prisoner  away  from  the  court  which  holds 
him  for  trial,  for  fear,  if  he  remains,  they  may  be  committed.  Authorities 
to  this  effect  in  our  reports  are  numerous  :  Ex  parte  Watkins  (1830),  3 
Pet.  (28  U.  S.)  202  ;  Ex  parte  Lange  (1873),  18  Wall.  (85  U.  S.)  163, 166  ; 
Ex  parte  Parks  (1876),  93  U.  S.  18,  23  ;  Ex  parte  Siebold  (iS-jf^),  100  Id. 
37 1 »  374;  Ex  parte  Virginia  (1879),  Id.  339,  343;  Ex  parte  Rowland 
(1881),  104  Id.  604,  612  ;  Ex  parte  Curtis  (1882),  106  Id.  371,  375  ;  Ex 
parte  Yarbrough  (1884),  no  Id.  651,  653. 

Many  of  the  propositions  advanced  in  behalf  of  the  ap- 
pellee, and  urged  with  impressive  force,  we  do  not  challenge. 
We  do  not  question,  for  instance,  the  soundness  of  the  elab- 
orate discussion  of  the  history  of  the  office  and  function  of 
the  writ  of  habeas  corpus^  its  operation  under  and  by  virtue 
of  Section  753  of  the  Revised  Statutes,  or  the  propriety  of 
its  use  in  the  manner  and  for  the  purposes  for  which  it  has 
been  used  in  any  case  where  the  prisoner  is  under  arrest  by 
a  State  for  an  act  done  *4n  pursuance  of  a  law  of  the  United 
States."  Nor  do  we  contend  that  any  objection  arises  to 
such  use  of  the  writ,  and  based  merely  on  that  feet,  in  cases 
where  no  provision  is  made  by  the  federal  law  for  the  trial 
and  conviction  of  the  accused.  Nor  do  we  question  the  gen- 
eral propositions  that  the  federal  government  established  by 
the  Constitution  is  absolutely  sovereign  over  every  foot  of 
soil  and  over  every  person  within  the  national  territory', 
within  the  sphere  of  action  assigned  to  it ;  and  that  within 
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that  Sphere  its  Constitution  and  laws  are  the  supreme  law 
of  the  land,  and  its  proper  instrumentalities  of  government 
can  be  subjected  to  no  restraint,  and  can  be  held  to  no  ac- 
countability whatever.  Nor,  again,  do  we  dispute  the  prop- 
osition that  whatever  is  necessarily  implied  in  the  Consti- 
tution and  laws  of  the  United  States  is  as  much  a  part  of 
them  as  if  it  were  actually  expressed-  All  these  questions 
we  pretermit  The  recognition  by  this  Court,  including 
ourselves,  of  their  soundness,  does  not  in  the  least  elucidate 
the  case ;  for  they  lie  outside  of  the  true  controversy. 

The  ground  on  which  we  dissent,  and  which  in  and  by 
itself  seems  to  be  fetal  to  the  case  of  the  appellee,  is  this: 
that,  in  treating  Section  753  of  the  Revised  Statutes  as  an 
act  of  authority  for  this  particular  use  of  the  writ,  a  wholly 
inadmissible  construction  is  placed  on  the  word  "law,"  as 
used  in  that  statute,  and  a  wholly  inadmissible  application 
is  made  of  the  clause  "in  custody  in  violation  of  the  Consti- 
tution *  *  *  of  the  United  States."  It  will  not  be 
necessary  to  consider  these  two  propositions  separately,  for 
they  are  called  into  this  case  as  practically  one.  The  section 
referred  to  is  as  follows : 

The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner  in  jaiU 
unless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  tlie 
United  States,  or  is  committed  for  trial  before  some  court  thereof;  or  is 
in  custody  for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United 
States,  or  of  an  order,  process,  or  decree  of  a  court  or  judge  thereof;  or  is 
in  custody  in  violation  of  the  Constitution  or  of  a  law  or  treaty  of  the 
United  States,  etc. 

It  is  not  contended  in  behalf  of  the  appellee  that  the  wiit 
of  habeas  corpus  could  be  used,  as  here  it  is,  in  any  case, 
without  authority  of  a  statute.  In  Ex  Parte  Bollman 
(1807),  4  Cranch  (8  U.  S.)  75,  94,  Chief  Justice  Marshall 
said: 

The  power  to  award  the  writ  [of  habeas  carpus']  by  any  of  the  courts  of 
the  UniteJ  States  must  be  given  by  written  law. 

It  is  not  contended  that  there  is  any  statute  other  than 
those  now  found  in  the  Revised  Statutes  of  the  United 
States.     Nor  is  it  contended  that  in  those  statutes  there  is 
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any  authority  for  the  use  here  made  of  the  writ  other  than 
what  is  embraced  in  the  clauses  above  quoted.  The  issue, 
as  stated  above,  is  thus  narrowed  to  the  proper  force  to  be 
attributed  to  those  clauses. 

It  is  stated  as  the  vital  position  in  appellee's  case,  that  it 
is  not  supposed  that  any  special  act  of  Congress  exists  which 
authorizes  the  marshals  or  deputy-marshals  of  the  United 
States,  in  express  terms,  to  accompany  the  judges  of  the 
Supreme  Court  through  their  circuits,  and  act  as  a  body- 
guard to  them,  to  defend  them  against  malicious  assaults 
against  their  persons ;  that,  in  the  view  taken  of  the  Consti- 
tution of  the  United  States,  any  obligation  fairly  and  properly 
inferable  from  that  instrument,  or  any  duty  of  the  marshal 
to  be  derived  from  the  general  scope  of  his  duties  under  the 
laws  of  the  United  States,  is  "a  law,"  within  the  meaning  of 
this  phrase ;  and  that  it  would  be  a  great  reproach  to  the 
system  of  government  of  the  United  States,  declared  to  be 
within  its  sphere  sovereign  and  supreme,  if  there  was  to  be 
found  within  the  domain  of  its  powers  no  means  of  protect- 
ing the  judges,  in  the  conscientious  and  faithftil  discharge  of 
their  duties,  from  the  malice  and  hatred  of  those  upon  whom 
their  judgments  might  operate  unfavorably.  In  considering 
this  position,  it  is  indispensable  to  observ^e  careftilly  the  dis- 
tinction between  the  individual  man,  Neagle,  and  the  same 
person  in  his  official  capacity  as  a  deputy-marshal  of  the 
United  States,  and  also  the  individual  man  whose  life  he 
defended,  and  the  same  person  in  his  official  capacity  of  a 
Circuit  Justice  of  the  United  States.  The  practical  impor- 
tance of  the  distinction  between  the  rights  and  liabilities  of 
a  person  in  his  private  character  and  the  authority  and  im- 
munity of  the  same  person  in  his  official  capacity  is  clearly 
pointed  out  and  illustrated  in  6^  S.  v.  Kir  by  (1868),  7  Wall. 
(74  U.  S.)  482,  486,  in  which  the  court  says: 

No  oflScer  or  employe  of  the  United  States  is  placed  by  his  position,  or 
the  services  he  is  called  to  perform,  above  responsibility  to  the  legal 
tribunals  of  the  country,  and  to  the  ordinary  processes  for,  his  arrest  and 
detention,  when  accused  of  felony,  in  the  forms  prescribed  by  the  Consti- 
tution and  laws.    [And  the  court  adds :]  Indeed,  it  may  be  doubted  whether 
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it  is  competent  for  Congress  to  exempt  the  employes  of  the  United  States 
from  arrest  on  criminal  process  from  the  State  courts,  when  the  crimes 
charged  against  them  are  not  merely  mala  prohibita,  but  are  mala  in  se. 
But,  whether  legislation  of  that  character  be  Constitutional  or  not,  no  in- 
tention to  extend  such  exemption  should  be  attributed  to  Congress,  unless ' 
clearly  manifested  by  ite  language. 

Now,  we  agree,  taking  the  facts  of  the  case  as  they  are 
shown  by  the  record,  that  the  personal  protection  of  Mr. 
Justice  Field  as  a  private  citizen,  even  to  the  death  of  Terry, 
was  not  only  the  right,  but  was  also  the  duty,  of  Neagle, 
and  of  any  other  by-stander ;  and  we  maintain  that  for  the 
exercise  of  that  right  or  duty  he  is  answerable  to  the  courts 
of  the  State  of  California,  and  to  them  alone.  But  we  deny 
that,  upon  the  facts  of  this  record,  he,  as  Deputy-Marshal 
Neagle,  or  as  Private  Citizen  Neagle,  had  any  duty  imposed 
on  him  by  the  laws  of  the  United  States  growing  out  of  the 
official  character  of  Judge  Field  as  a  Circuit  Justice.  We 
deny  that  anywhere  in  this  transaction,  accepting  through- 
out the  appellee's  version  of  the  facts,  he  occupied  in  law 
any  position  other  than  what  would  have  been  occupied  by 
any  other  person  who  should  have  interfered  in  the  same 
manner,  in  any  other  assault  of  the  same  character,  between 
any  two  other  persons  in  that  room.  In  short,  we  think 
that  there  was  nothing  whatever,  in  fact,  of  an  official  char- 
acter in  the  transaction,  whatever  may  have  been  the  ap- 
pellee's view  of  his  alleged  official  duties  and  powers ;  and, 
therefore,  we  think  that  the  courts  of  the  United  States  have, 
in  the  present  state  of  our  legislation,  no  jurisdiction  what- 
ever in  the  premises,  and  that  the  appellee  should  have  been 
remanded  to  the  custody  of  the  Sheriff. 

The  contention  of  the  appellee,  however,  is,  that  it  was  his 
official  duty,  as  United  States  Marshal,  to  protect  the  Justice; 
and  that  for  so  doing,  in  discharge  of  this  duty,  "which 
could  only  arise  under  the  laws  of  the  United  States,"  his 
detention  by  the  State  courts  brings  the  case  within  section 
753  of  the  Revised  Statutes,  as  aforesaid.  We  shall  there- 
fore address  ourselves,  as  briefly  as  is  consistent  with  the 
gravity  of  the  question  involved,  to  a  consideration  of  the 
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justice  of  that  claim.  We  must,  however,  call  attention 
again  to  the  formal  and  deliberate  admission  that  it  is  not 
pretended  that  there  is  any  single,  specific  statute  making  it^ 
in  so  many  words,  Neagle's  duty  to  protect  the  Justice.  The 
position  assumed  is,  and  is  wholly,  that  the  authority  and 
duty  to  protect  the  Justice  did  arise  directly  and  necessarily 
out  of  the  Constitution  and  positive  Congressional  enact- 
ments. 

The  Attorney  General  of  the  United  States  has  appeared 
in  this  case  for  the  appellee,  in  behalf  of  the  government ;  and, 
in  order  that  the  grounds  upon  which  the  government  relies 
in  support  of  its  claim  against  the  State  of  California,  that 
Neagle  should  be  discharged  on  this  writ,  may  fully  appear, 
it  is  proper  to  give  some  of  his  most  important  propositions 
in  his  own  language.     He  maintains  that — 

It  was  the  duty  of  the  judiciary,  having  been  thus  protected  by  the  exe- 
cutive department,  to  sit  in  judgment  upon  and  to  vindicate  the  officer 
of  the  executive  department,  if  innocent,  in  the  discharge  of  his  duty,  be- 
cause such  authority  in  the  federal  judiciary  is  essential,  in  principle,  to 
the  existence  of  the  nation. 

We  insist  that,  by  the  Constitution  of  the  United  States,  a  government 
was  created,  possessed  of  all  the  powers  necessary  to  existence  as  an  inde- 
pendent nation ;  that  these  powers  were  distributed  in  three  great  Con- 
stitutional Departments ;  and  that  each  of  these  Departments  is  by  that 
Constitution  invested  with  aU  of  those  governmental  powers  naturally  be- 
longing to  such  Department  which  have  not  been  expressly  withheld  by 
the  terms  of  the  Constitution. 

In  other  words,  that  Congress  is  invested  not  only  with  expressed,  but 
with  implied,  legislative  powers;  that  the  judiciary  is  invested  not  only 
with  express  powers  granted  in  the  Constitution  as  its  share  of  the  govern- 
ment, but  with  all  the  judicial  powers  which  have  not  been  expressly 
withheld  from  it ;  and  that  the  President,  in  like  manner,  by  the  very  fact 
that  he  is  made  the  Chicsf  Executive  of  the  nation,  and  is  charged  to  pro- 
tect, preserve,  and  defend  the  Constitution,  and  to  take  care  that  the  laws 
are  feithfully  executed,  is  invested  with  necessary  and  implied  executive 
powers  which  neither  of  the  other  branches  of  the  government  can  either 
take  away  or  abridge ;  that  many  of  these  powers,  pertaining  to  each 
branch  of  the  government,  are  self-executing,  and  in  no  way  dependent, 
except  as  to  the  ways  and  means,  upon  legislation. 

The  Constitution  provides  that  before  the  President  enters  upon  the 
execution  of  his  office  he  shaU  take  an  oath :  *  I  do  solemnly  swear  that 
I  wiU  feithfuUy  execute  the  office  of  President  of  the  United  States,  and 
will,  to  the  best  of  my  ability,  preserve,  protect,  and  defend  the  Constitu- 
tion of  the  United  States  *     [And  he  asks:]     Has  this  clause  no  signifi- 
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cance?    Does  it  not,  by  necessary  implication,  invest  the  President  with 
self-executing  powers — ^that  is,  powers  independent  of  statute? 

In  reply  to  these  propositions,  we  have  this  to  say:  We 
recognize  that  the  powers  of  the  government,  **  within  its 
sphere,"  as  defined  by  the  Constitution  and  interpreted  by 
the  well-settled  principles  which  have  resulted  firom  a  cen- 
tury of  wise  and  patriotic  analysis,  are  supreme;  that  these 
supreme  powers  extend  to  the  protection  of  itself  and  all  of 
its  agencies,  as  well  as  to  the  preservation  and  the  perpetua- 
tion of  its  usefulness ;  and  that  these  powers  may  be  found 
not  only  in  the  express  autliorities  conferred  by  the  Consti- 
tution, but  also  in  necessary  and  proper  implications.  But,, 
while  that  is  all  true,  it  is  also  true  that  the  powers  must  be 
exercised  not  only  by  the  organs,  but  also  in  conformity  with 
the  modes,  prescribed  by  the  Constitution  itself  These 
great  federal  powers,  whose  existence  in  all  their  plenitude 
and  energy  is  incontestable,  are  not  autocratic  and  lawless. 
They  are  organized  powers  committed  by  the  people  to  the 
hands  of  their  servants  for  their  own  government,  and  dis- 
tributed among  the  legislative,  executive,  and  judicial 
departments.  They  are  not  extra  the  Constitution ;  for,  in 
and  by  that  Constitution,  and  in  and  by  it  alone,  the  United 
States,  as  a  great,  democratic,  federal  republic,  was  called 
into  existence,  and  finds  its  continued  existence  possible.  In 
that  instrument  is  found  not  only  the  answer  to  the  general 
line  of  argument  pursued  in  this  case,  but  also  to  the  specific 
question  propounded  by  the  Attorney  General  in  respect  to 
the  President's  oath,  and  its  implications. 

The  President  is  sworn  to  '*  preserve,  protect,  and  defend 
the  Constitution."  Tliat  oath  has  great  significance.  The 
sections  which  follow  that  prescribing  the  oath  (Sections  2 
and  3  of  Article  2)  prescribe  the  duties  and  fix  the  powers  of 
the  President  But  one  very  prominent  feature  of  the  Con- 
stitution which  he  is  sworn  to  preserve,  and  which  the 
whole  body  of  the  judiciary  are  bound  to  enforce,  is  the  clos- 
ing paragraph  of  section  8,  art  I,  in  which  it  is  declared 
that— 
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The  Congress  shall  have  power  *  *  *  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof 

This  clause  is  that  which  contains  the  gerin  of  all  the  im- 
plication of  powers  under  the  Constitution.  It  is  that  which 
has  built  up  the  Congress  of  the  United  States  into  the  most 
august  and  imposing  legislative  assembly  in  the  world,  and 
which  has  secured  vigor  to  the  practical  operations  of  the 
government,  and  at  the  same  time  tended  largely  to  preser\'^e 
the  equilibrium  of  its  various  powers  among  its  co-ordinate 
departments,  as  partitioned  by  that  instrument  And  that 
clause  alone  conclusively  refutes  the  assertion  of  the  Attorney 
General  that  it  was  **  the  duty  of  the  Executive  Department 
of  the  United  States  to  guard  and  protect  at  any  hazard  the 
life  of  Mr.  Justice  Field  in  the  discharge  of  his  duty,  be- 
cause such  protection  is  essential  to  the  existence  of  the 
government."  Waiving  the  question  of  the  essentiality  of 
any  such  protection  to  the  existence  of  the  government,  the 
manifest  answer  is  that  the  protection  needed  and  to  be  given 
must  proceed  not  from  the  President,  but  primarily  from 
Congress. 

Again,  while  it  is  the  President's  duty  to  take  care  that 
the  laws  be  faithfully  executed,  it  is  not  his  duty  to  make 
laws  or  a  law  of  the  United  States.  The  laws  he  is  to  see 
executed  are  manifestly  those  contained  in  the  Constitution 
and  those  enacted  by  Congress,  whose  duty  it  is  to  make  all 
laws  necessary  and  proper  for  carrying  into  execution  the 
powers  of  those  tribunals.  In  fact,  for  the  President  to  have 
undertaken  to  make  any  law  of  the  United  States  pertinent 
to  this  matter  would  have  been  to  invade  the  domain  of 
ix)wer  expressly  committed  by  the  Constitution  exclusively 
to  Congress.  That  body  was  perfectly  able  to  pass  such  laws 
as  it  should  deem  expedient  in  reference  to  such  matter. 
Indeed,  it  has  passed  such  laws  in  reference  to  elections,  ex- 
pressly directing  the  United  States  Marshals  to  attend  places 
of  election,  to  act  as  peace-officers,  to  arrest  with  and  with- 
out process,  and  to  protect  the  supervisors  of  election  in  the 
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discharge  of  their  duties ;  and  there  was  not  the  slightest 
l^;al  necessity  out  of  which  to  imply  any  such  power  in  the 
President  For  these  reasons,  the  letters  of  the  Attorney 
General  to  Marshal  Franks,  granting  that  they  did  import 
what  is  claimed,  and  granting  that  the  Attorney  General  was 
to  all  intents  and  purposes,  pro  hoc  vice^  the  President,  in- 
vested Neagle  with  no  special  powers  whatever.  They  were, 
if  so  construed,  without  authority  of  law ;  and  Neagle  was 
then  and  there  a  simple  Deputy-Marshal — no  more  and  no 
less. 

To  illustrate  the  large  sphere  of  powers  self-executing  and 
independent  of  statutes  claimed  to  be  vested  in  the  Exec- 
utive, reference  is  made  to  the  continually  recurring  cases  of 
the  President's  interference  for  the  protection  of  our  foreign 
bom  and  naturalized  citizens  on  a  visit  to  their  native  coun- 
try; and  we  are  cited,  as  a  striking  instance  of  the  exercise 
of  such  power,  to  the  case  of  Martin  Kozsta,  who,  though 
not  fully  a  naturalized  citizen  of  the  United  States,  had  in 
due  form  of  law  made  his  declaration  of  intention  to  become 
a  citizen,  and  who,  while  at  Smyrna,  was  seized  by  order  of 
an  Austrian  official  and  confined  on  board  an  Austrian  vessel, 
and  who,  being  afterwards  delivered  up  to  Captain  Ingra- 
ham,  commanding  an  American  war  vessel,  in  compliance 
with  a  demand  backed  by  a  demonstration  of  force  on  the 
part  of  that  officer,  was  placed  in  tlie  hands  of  a  French 
consul  subject  to  negotiations  between  the  American  and 
Austrian  governments,  resulting  in  the  famous  correspond- 
ence between  the  American  Secretary  of  State,  Mr.  Marcy> 
and  the  Chevalier  Hulsemann,  representing  the  Austrian 
government,  and  the  restoration  of  Kozsta  to  jfreedom.  We 
are  asked  ;  upon  what  express  statute  of  Congress  then  ex- 
isting can  this  act  of  the  government  be  justified?  We 
answer,  that  such  action  of  the  government  was  justified  be- 
cause it  pertained  to  the  foreign  relations  of  the  United 
States,  in  respect  to  which  the  federal  government  is  the 
exclusive  representative  and  embodiment  of  the  entire  sover- 
eignty of  the  nation,  in  its  united  character ;  for  to  foreign 
nations,  and  in  our  intercourse  with  them,  States  and  State 
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governments,  and  even  the  internal  adjustment  of  federal 
power,  with  its  complex  system  of  checks  and  balances,  are 
unknown,  and  the  only  authority  those  nations  are  permitted 
to  deal  with  is  the  authority  of  the  nation  as  a  unit.  That 
authority  the  Constitution  vests  expressly  and  conclusively 
in  the  treaty-making  power,  the  President  and  Senate,  by 
one  simple  and  comprehensive  grant. 

He  [the  President]  shaU  have  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators 
present  concur. 

This  broad  grant  makes  enumeration  of  particular  powers 
unnecessary.  All  other  delegations  of  powers  in  reference  to 
the  international  relations  of  this  country  are  carefully  and 
specifically  enumerated  and  assigned,  one  by  one,  to  their 
designated  departments.  In  reply,  therefore,  to  the  question, 
what  law  expressly  justifies  such  action?  we  answer,  the 
organic  law,  the  Constitution,  which  expressly  commits  all 
matters  pertaining  to  our  diplomatic  negotiations  to  the 
treaty-making  power. 

Other  cases  are  referred  to  in  illustration  of  the  same  point ; 
but  the  one  which  it  Is  alleged  presents  that  principle  in  the 
most  imposing  fonn  is  that  of  [/.  S.  v.  Tm  Co.  (1888),  125 
U.  S.  273.  In  that  case  a  suit  was  brought  in  the  name  of 
the  United  States,  by  order  of  the  Attorney  General,  to  set 
aside  a  patent  which  had  been  issued  for  a  large  body  of 
land,  on  the  ground  that  it  had  been  obtained  from  the 
government  by  fi-aud  and  deceit  practiced  upon  its  officers. 
There  are,  it  is  true,  some  expressions  in  the  opinion  de- 
livered in  that  case  which  seem  to  admit  that  there  is  no 
specific  act  of  Congress  expressly  authorizing  the  Attorney 
General  to  bring  suit  for  the  annulment  of  a  patent  procured 
by  fraud  firom  the  government;  but  a  close  examination  of 
the  doctrine  of  the  Court  shows  that  it  goes  no  fiirther  than 
the  assertion  that  the  authority  of  the  Attorney  General 
arises,  by  implication,  directly  and  immediately,  out  of  the 
express  law  of  Congress.  The  opinion  quotes  the  clause  of 
the  Constitution  which  declares  that  the  judicial  power  shall 
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extend  to  all  cases  to  which  the  United  States  shall  be  a 
party,  and  says  that  this  means,  mainly,  where  it  is  a  party 
plaintiff  It  then  refers  to  the  statute  of  Congress  which  ex- 
pressly directs  the  United  States  district  attorneys  to  bring 
suits  in  behalf  of  the  government,  and  that  the  suits  thus 
brought  by  them  are  to  be  under  the  immediate  superintend- 
ence and  control  of  the  Attorney  General.  The  utmost  ex- 
tent to  which  the  court  goes  is  that,  while  admitting  there 
is  no  express  authority  in  the  Attorney  General  to  institute 
the  suit,  yet  such  authority  is  directly  and  necessarily  in- 
volved in  the  express  provisions  of  the  statute  vesting  him 
with  the  entire  control  and  superintendence  of  such  suits, 
and  the  provision  and  control  of  the  district  attorneys  in 
their  conduct  of  them. 

Equally  conclusive  is  the  answer  which  the  Constitution 
makes  to  the  assertion  that  by  the  Constitution  the  judiciary 
is  invested  not  only  with  the  express  powers  granted  in  the 
Constitution  as  its  share  of  the  government,  but  with  all  the 
judicial  powers  which  have  not  been  expressly  withheld  from 
it  It  may  be  found  in  the  clause  which  declares  that  "the 
Congress  shall  have  power  *  *  *  to  constitute  tribunals 
inferior  to  the  Supreme  Court,"  and  in  that  which  declares 
it  shall  make  all  laws  necessary  and  proper  for  carrying  into 
execution  the  powers  of  those  tribunals.  The  correlation 
between  those  clauses  is  manifest  and  unmistakable.  If 
Congress  can  and  must,  by  the  very  terms  of  the  Constitu- 
tion, make  all  laws  proper  for  carrying  into  execution  all 
the  powers  of  any  department  of  the  government,  and  if  it 
can  create  the  circuit  court,  expand  its  powers,  abridge  them, 
and  abolish  the  court,  at  will,  how  can  it  be  that  that  court, 
at  the  least,  shall  have  any  implied  powers  derived  from  the 
Constitution  and  independent  of  the  statutes?  And  yet  in 
this  transaction  it  must  be  remembered  that  Mr.  Justice 
Field  is  only  claimed  to  be  the  representative  of  that  court 

Not  only  do  the  foregoing  views  seem  to  us  to  be  the 
logical  and  unavoidable  results  of  original  and  independent 
studies  of  the  Constitution,  but  they  are  also  sustained  and 
Vol.  XXXVIII.— 45. 
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enforced  by  a  long  series  of  judicial  recognitions  and  asser- 
tions. In  U.  S.  V.  Fisher  (1804),  2  Cranch  (6  U.  S.)  358, 
396,  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  said  of  the  clause  above  relied  on : 

In  construing  this  clause,  it  would  be  incorrect,  and  would  produce 
endless  difficulties,  if  the  opinion  should  be  maintained  that  no  law  was 
authorized  which  was  not  indispensably  necessary  to  give  effect  to  a  speci- 
fied power.  Where  various  systems  might  be  adopted  for  that  purpose, 
it  might  be  said  with  respect  to  each  that  it  was  not  necessary,  because 
the  end  might  be  obtained  by  other  means.  Congress  must  possess  the 
choice  of  means,  and  must  be  empowered  to  use  any  means  which  are  in 
fact  conducive  to  the  exercise  of  a  power  granted  by  the  Constitution. 

In  McOillochv.  Mary lajtd{i9>i^\  4  Wheat  (17  U.  S.) 
316,  420,  421,  Chief  Justice  Marshall,  for  the  court,  de- 
livered one  of  those  opinions  which  are  among  the  chief 
ornaments  of  American  jurisprudence.  It  is  largely  devoted 
to  an  exhaustive  analysis  of  the  Constitutional  clause  in 
question.     Among  other  things,  he  says: 

The  result  of  the  most  careful  and  attentive  consideration  bestowed 
upon  this  clause  is  that,  if  it  does  not  enlarge,  it  cannot  be  construed  to 
restrain,  the  powers  of  Congress,  or  to  impair  the  right  of  the  legislature 
to  exercise  its  best  judgment  in  the  selection  of  measures  to  carry  into 
execution  the  Constitutional  powers  of  the  government.  If  no  other  mo- 
tive for  its  insertion  can  be  suggested,  a  suflficient  one  is  found  in  the  de- 
sire to  remove  all  doubts  respecting  the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be  involved  in  the  Constitution,  if 
that  instrument  be  not  a  splendid  bauble.  We  admit,  as  aU  must  admit, 
that  the  powers  of  the  government  are  limited,  and  that  its  limits  are  not 
to  be  transcended.  But  we  think  the  sound  construction  of  the  Constitu- 
tion must  aUow  to  the  national  legislature  that  discretion  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into  execution 
which  will  enable  that  body  to  perform  the  high  duties  assigned  to  it  in 
the  manner  most  beneficial  to  the  people. 

In  U.  S.  V.  Reese  (1876),  92  U.  S.  214,  217,  Chief  Justice 
Waite,  delivering  the  opinion  of  the  Court,  said : 

Rights  and  immunities  created  by  or  dependent  upon  the  Constitution 
of  the  United  States  can  be  protected  by  Congress.  The  form  and  the 
manner  of  the  protection  may  be  such  as  Congress,  in  the  legitimate  exer- 
cise of  its  legislative  discretion,  shaU  provide.  These  may  be  varied  to 
meet  the  necessities  of  the  particular  right  to  be  protected. 

In  Strauder  v.  West  Virginia  (1880),  100  U.  S.  303,  310, 
the  Court  say  : 
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A  right  or  an  immunity,  whether  created  by  the  Constitution  or  only 
guarantied  by  it,  even  without  any  express  delegation  of  p>ower,  may  be 
protected  by  Congress. 

Cooley,  in  his  work  on  Constitutional  Limitations,  ^19^ 
collates  from  the  numerous  adjudications  of  this  Court,  cited 
by  him,  the  following  principles : 

So  far  as  that  instrument  [the  Constitution]  apportions  powers  to  the 
national  judiciary,  it  must  be  understood,  for  the  most  part,  as  simply 
authorizing  Congress  to  pass  the  necessary  legislation  for  the  exercise  of 
those  powers  by  the  federal  courts,  and  not  as  directly,  of  its  own  force,, 
vesting  them  with  that  authority.  The  Constitution  does  not,  of  its  owrt 
force,  give  to  national  courts  jurisdiction  of  the  several  cases  which  it  en- 
umerates ;  but  an  act  of  Congress  is  essential,  first,  to  create  courts,  and 
afterwards  to  apportion  the  jurisdiction  among  them.  The  exceptions  are 
of  those  few  cases  of  which  the  Constitution  confers  jurisdiction  upon  the 
Supreme  Court  by  name  ;  and,  although  the  courts  of  the  United  States 
administer  the  common  law  in  many  cases,  they  do  not  derive  authority 
from  the  common  law  to  take  cognizance  of  and  punish  offenses  against 
the  government.  Offenses  against  the  nation  are  defined,  and  their  pun- 
ishment  prescribed,  by  acts  of  Congress. 

In  a  note  to  this  paragraph  he  says : 

Demurrer  to  an  indictment  for  libel  upon  the  President  and  Congress. 
By  the  Court:  **The  only  question  which  this  case  presents  is  whether 
the  circuit  courts  can  exercise  a  common-law  jurisdiction  in  criminal 
cases.  *  *  *  The  general  acquiescence  of  legal  men  shows  the  pre- 
valence of  opinion  in  favor  of  the  negative  of  the  proposition.  The  course 
of  reasoning  which  leads  to  this  conclusion  is  simple,  obvious,  and  admits 
of  but  little  illustration.  The  powers  of  the  general  govemmentare  made 
up  of  concessions  from  the  several  States.  Whatever  is  not  expressly 
given  to  the  former,  the  latter  expressly  reserve.  *  *  *  It  is  not  ne- 
cessary to  inquire  whether  the  general  government,  in  any  and  to  what 
extent,  possesses  the  power  of  conferring  on  its  courts  a  jurisdiction  ia 
cases  similar  to  the  present.  It  is  enough  that  such  jurisdiction  has  not 
been  conf  ared  by  any  legislative  act,  if  it  does  not  result  to  those  courts 
as  a  consequence  of  their  creation  :  '*  U,  S.  v.  Hudson  (1812),  7  Cranch^ 
(II  U.S.)  32.  See  a  5.  V.  Coolidge  (1816),  i  Wheat.  (14  U.  S.)  415. 
**  It  is  clear  there  can  be  no  common  law  of  the  United  States.  The  federal 
government  is  composed  of  twenty-four  sovereign  and  independent 
States,  each  of  which  may  have  its  local  usages,  customs,  and  common 
law.  There  is  no  principle  which  pervades  the  Union,  and  has  the  au- 
thority of  law,  that  is  not  embodied  in  the  Constitution  or  laws  of  the 
Union.  The  common  law  could  be  made  a  part  of  our  federal  system  only 
by  legislative  adoption:**  Per  McI^ean,  J.,  Wheaton  v.  /V/^rj  (1834), 
8  Pet.  (33  U.  S.)  658 ;  And  citing  many  other  authorities. 
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In  Tennessee  v.  Davis  (1880),  100  U.  S.  257,  267,  referring 
to  the  judiciary  act  of  1789,  the  Court  said: 

It  [the  Constitution]  did  not  attempt  to  confer  upon  the  federal  courts 
all  the  judicial  power  vested  in  the  government.  Additional  grants  have 
from  time  to  time  been  made.  Congress  has  authorized  more  and  more 
iiilly,  as  occasion  has  required,  etc. 

It  would  seem  plain,  therefore,  that  if  the  Constitution 
means  anything,  and  if  these  judicial  utterances,  extending, 
as  they  do,  over  a  period  of  eighty  years,  and  embracing  a 
variety  of  interests,  mean  anything,  they  mean  that  the 
power  to  provide  and  prescribe  the  laws  necessary  to  eflfect- 
uate  the  governmental  and  official  powers  of  the  United 
-States  and  its  officers  is  vested  in  Congress. 

The  gravamen  of  this  case  is  in  the  assertion  that  Neagle 
;slew  Terry  in  pursuance  of  a  law  of  the  United  States.  He 
Tvho  claims  to  have  committed  a  homicide  by  authority, 
Tnust  show  the  authority.  If  he  claims  the  authority  of  law, 
then  what  law?  And  if  a  law,  how  came  it  to  be  a  law? 
Somehow  and  somewhere  it  must  have  had  an  origin.  Is  it 
a  law  because  of  the  existence  of  a  special  and  private  au- 
thority issued  from  one  of  the  executive  departments?  So, 
in  almost  these  words,  it  is  claimed  in  this  case.  Is  it  a  law 
because  of  some  Constitutional  investiture  of  sovereignty  in 
the  persons  of  judges,  who  carry  that  sovereignty  with  them 
wherever  they  may  go?  Because  of  some  power  inherent 
in  the  judiciary  to  create  for  others  a  rule  or  law  of  conduct 
outside  of  legislation,  which  shall  extend  to  the  death 
penalty?  So,  also,  in  this  case,  in  lot  idem  verbis  ^  it  is 
claimed.  We  dissent  from  both  these  claims.  There  can 
:be  no  such  law  from  either  of  those  sources.  The  right 
^claimed  must  be  traced  to  legislation  of  Congress,  else  it 
-cannot  exist  If  it  be  said  that  Congress  lias  the  power  to 
make  such  laws,  yet,  in  the  absence  of  statutes  from  that 
source,  other  departments  may  act  in  the  premises ;  or  if  it 
.be  said  that  the  possession  of  that  power  by  the  government 
does  not  negative  the  existence  of  similar  powers  in  other 
^iepartments  of  the  government — the  response  that  these 
powers  are  plainly  not  concurrent,  bmt  are  exclusive,  can  be 
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made  in  the  language  of  Mr.  Justice  Story,  in  Prigg  v. 
Pennsylvania  (1842),  16  Pet  (41. U.  S.)539,  617.  Speaking 
of  the  fugitive  slave  law  of  1793,  he  says : 

If  Congress  have  a  Constitutional  power  to  regulate  a  particular  subject^ 
and  they  do  actually  regulate  it  in  a  given  manner  and  in  a  certain  form^ 
*  *  *  in  such  a  case  the  legislation  of  Congress,  in  what  it  does  pre- 
scribe, manifestly  indicates  that  it  does  not  intend  that  there  shall  be  any. 
further  legislation  to  act  upon  the  subject-matter.  Its  silence  as  to  what 
it  does  not  do  is  as  expressive  of  what  its  intention  is  as  the  direct  pro- 
visions made  by  it. 

If  it  be  said  that  that  case  had  reference  to  the  interference 
of  a  State  with  Congressional  powers,  while  in  the  case  at 
bar  no  such  question  is  involved,  the  answer  is  that  the  dif- 
ference  is  favorable,  and  not  adverse,  to  the  theory  of  this 
opinion.  The  principle  is  the  same ;  and,  if  that  principle 
can  be  applied,  as  applied  it  was,  to  the  denial  to  a  State 
legislature  of  the  powers  previously  enjoyed  over  matters- 
originally  appertaining  to  it,  a  miUto  fortiori  will  it  apply  ta 
the  exclusion  of  two  co-ordinate  departments  of  the  same 
government  from  powers  which  they  never  possessed. 

As  before  stated,  if  the  killing  of  Terry  was  done  *4n  pur- 
suance of  a  law  of  the  United  States,"  that  law  had  some- 
where an  origin.  There  are,  under  the  general  government, 
only  two  possible  sources  of  law.  The  common  law  never 
existed  in  oiu:  federal  system.  The  legislative  power  possessed 
by  the  United  States  must  be  found  either  exercised  in  the 
Constitution  as  fundamental  law,  or  by  some  body  or  person 
to  whom  it  was  delegated  by  the  Constitution.  It  has 
already  been  pointed  out  that  the  Constitution  does  not  itself 
create  any  such  law  as  that  contended  for,  and  that  it  could 
not  have  been  created  by  any  executive  or  judicial  action  or 
status  is  made  manifest,  not  only  by  the  clause  in  Section  8,. 
Art  I,  already  cited  and  commented  on,  but  also  by  Section 
I,  Art  I,  and  the  two  paragraphs  of  Article  6.  Section  i. 
Art   I,  provides  that — 

All  legislative  power  herein  granted  shall  be  vested  in  a  Congress  of 
the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. 
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The  second  paragraph  of  Article  6  provides  that — 

The  laws  of  the  United  States  which  shall  be  made  in  pursuance  thereof, 
3ind  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land. 

Now,  what  is  it  that  constitutes  the  supreme  laws  of  which 
so  much  is  said  in  this  case?  How  distinctly,  how  plainly, 
^nd  how  fully  the  Constitution  answers.  The  Constitution 
itself,  the  treaties,  and  the  laws  made  in  pursuance  of  the 
Constitution.  Made  by  whom?  By  Congress,  manifestly. 
The  two  clauses  already  quoted  give  the  power  of  legisla- 
tion in  the  most  sweeping  terms.  It  alone  has  power  to 
make  any  law.  Anything  purporting  to  be  a  law  not  en- 
.acted  by  Congress  would  not  be  *4n  pursuance  of"  any  pro- 
Aasion  of  the  Constitution.  Thus  we  are  driven  to  look  for 
the  source  of  this  asserted  law  to  some  legislation  of  Congress, 
legislation  made  under  either  its  express  Constitutional 
authority,  or  under  its  properly  implied  authority — it  is  im- 
material which ;  and  there  is  none  of  either  class.  The  au- 
thority is  sought  to  be  traced  here  through  the  self-preserva- 
tive power  of  the  federal  judiciary  implied  from  the  Consti- 
tution, and  then  through  the  obligation  of  the  Executive  to 
protect  the  judges,  implied  from  the  Constitution,  whereas 
there  is  no  such  implication  in  either  case,  for  the  simple 
but  all-sufficient  reason  that  by  the  Constitution  itself,  the 
whole  of  those  functions  is  committed  to  Congress. 

Since  then,  the  Constitution  did  not,  by  its  own  direct 
provisions,  regulate  this  matter,  but  committed  it  to  the 
hands  of  Congress,  with  fiill  powers  in  the  premises,  it  is 
only  by  the  enactment  of  some  law  of  Congress  that  the  ap- 
pellee can  show  that  he  is  in  custody  *4n  violation  of  the 
Constitution.'' 

As  previously  remarked,  the  two  propositions  are,  as  to 
this  case,  essentially  one.  Turning  again  to  the  statute 
under  which  the  writ  is  sued  out,  we  find  that  the  clause 
relied  on  is  that  which  makes  the  writ  applicable  where  the 
person  "is  in  custody  for  an  act  done  or  omitted  in  pursu- 
ance of  a  law  of  the  United  States."      The  question   then 
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arises,  what  sort  of  law?  Wliat  does  the  expression  import? 
Is  it  not  plain  that  it  means  just  what  tlie  same  expression 
all  through  the  Constitution  imports?  If  that  instniment, 
which  is  the  fountain  of  the  federal  power,  be  consulted,  it 
will  be  found  that  in  it,  and  the  amendments  thereto,  tlie 
word  "law,*'  in  either  its  singular  form  or  its  plural,  **laws," 
is  used  forty-two  times.  Of  these  instances  of  that  use,  six- 
teen are  where  the  word  is  used  in  reference  to  the  jurispru- 
dence of  the  States  and  of  the  law  of  nations,  or  where  they 
are  merely  terms  of  description,  such  as  "courts  of  law,'' 
"cases  in  law  and  equity,"  etc.  Of  the  other  instances  of  its 
use,  and  which  all  have  reference  to  that  body  of  rules  which 
constitute  the  jurispnidence  distinctly  of  the  United  States, 
there  are  only  three  cases  in  which  it  is  not  manifest  that 
the  word  is  used  as  equivalent  to  "statutes,"  "enactments  of 
the  Congress;"  and  it  is  clear,  in  those  three  instances,  the 
word  is  used,  also,  as  equivalent  to  "statutes."  The  follow- 
ing are  examples : 

The  Congress  may  at  any  time,  by  law,  make  or  alter  such  regulations 
[in  regard  to  the  election  of  Senators  and  Representatives].*  Article  i,  ?4. 

Every  bill  *  *  *  shaU,  before  it  become  a  law,  be  presented,  etc. 
Article  i,  J  7. 

Congress  shall  have  power  *  *  *  to  establish  *  *  *  uniform 
laws  on  the  subject  of  bankruptcies,  etc.     Article  i,  J  8. 

Congress  shaU  have  power  *  *  *  to  make  all  laws  which  shall  be 
necessary  and  proper,  etc.     Article  i ,  J  8. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed.     Article  i,  J  9. 

Congress  shaU  make  no  law  respecting  an  establishment  of  religion. 
First  Amendment. 

It  would  be  tedious,  and  it  is  u^mecessary,  to  set  them  all 
forth.  They  all  have  the  same  manifest  meaning  of  "stat- 
utes," except  three,  and  in  those  three  instances,  the  words  do 
not  mean  anything  other  than  statutes.  We  think  it  plain 
that  the  expression,  "a  law  of  the  United  States,"  as  used  in 
Section  753  of  the  Revised  Statutes,  means  just  what  the 
similar  expression  means  all  through  the  Constitution,  and 
that  is,  "  a  statute  of  the  United  States : "  Tennessee  v.  Davis 
(1880),  100  U.  S.  264. 
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Of  the  decisions  of  this  Court,  cited  as  authonty  to  sus- 
tain  the  order  discharging  the  appellee,  Ex  parte  Siebold 
(1880),  100  U.  S.  371,  and  Tennessee  v.  Davis ^  supra^  are 
relied  on  as  having  the  most  direct  bearing  on  the  case.  We 
do  not  consider  Ex  parte  Siebold  as  being  adverse  to  the 
proposition  which  we  maintain.  In  that  case,  the  existence 
of  express  statutes  upon  which  the  controversy  arose  was  un- 
disputed. The  sole  question  was  as  to  the  Constitutional 
competency  of  Congress  to  pass  certain  laws  which,  in  the 
most  express,  explicit,  and  imperative  words,  required  mar- 
shals and  deputy-marshals  of  the  United  States  to  attend 
places  for  the  election  of  members  of  Congress,  to  keep  the 
peace  at  the  polls,  make  arrests,  and  protect  the  supervising 
officers  in  the  discharge  of  their  duties  at  those  elections. 
The  Court  decided  that  the  enactments  of  Congress  in  ques^ 
tion  were  Constitutional  The  power  of  Congress  to  pass 
these  laws  being  thus  settled,  no  assertion  as  to  the 
powers  of  the  marshals  and  deputy-marshals  to  execute  them 
in  the  States  can  be  found  in  that  able  opinion  which ,  do- 
not  follow  as  a  logical  consequence.  We  fail  to  see  any- 
where in  the  decision  any  intimation  that,  independently  of 
such  legislation,  the  officers  therein  named  could,  by  virtue 
of  their  office,  have  exercised  the  same  powers  in  obedience 
to  the  instructions  of  an  executive  department,  in  the  exer- 
cise of  its  authority  implied  from  the  Constitution.  In 
Tennessee  v.  Davis^  the  case  was  removed  from  a  State 
court  to  the  circuit  court  of  the  United  States  under  the  ex- 
press provisions  of  Section  643  of  the  Revised  Statutes.  The 
homicide  for  which  the  petitioner  was  prosecuted,  was  com- 
mitted by  him  while  executing  his  duties  as  a  revenue  of- 
ficer, in  pursuance  of  the  express  requirements  of  the  rev- 
enue laws,  and  in  defense  of  his  own  life,  upon  a  party  of- 
fering unlawful  resistance.  So  far  from  running  coimter  to 
the  position  we  are  seeking  to  maintain,  we  think  the  prin- 
■  ciple  there  laid  down  on  the  point  we  are  now  discussing  is 
in  accord  with  that  position.  The  language  of  the  court, 
through  Mr.  Justice  Strong,  who  delivered  its  opinion,  is 
as  follows : — 
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Cases  arising  under  the  laws  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  Congress,  whether  they  constitute  the  right  or 
privilege,  or  claim  or  protection,  or  defense  of  the  party,  in  whole  or  in 
part,  by  whom  they  are  asserted :  2  Story,  Const.  1 1647 ;  Cohens  v.  Vir- 
ginia (1821),  6  Wheat.  (19  U.  S.)  379. 

While  it  is  true  that  the  opinions  in  both  of  those  cases 
assert  in  the  strongest  and  most  impressive  language  the 
supremacy  of  the  government  of  the  United  States  in  the 
exercise  of  the  powers  conferred  upon  it  by  the  Constitution, 
we  regard  them,  also,  as  a  vindication  of  Congress  as  the 
law-making  department  of  the  government,  as  the  deposi- 
tory of  the  implied  and  constructive  powers  of  the  govern- 
ment, or,  as  Mr.  Chief  Justice  Marshall  expresses  it,  of 
the  power  **  to  legislate  on  that  vast  mass  of  incidental  powers 
which  must  be  involved  in  the  Constitution,  if  that  instru- 
ment be  not  a  splendid  bauble.'*  As  the  Siebold  Case  and 
Tennessee  v.  Davis  have  been  referred  to  as  the  most  im- 
portant and  directly  in  point  in  support  of  the  opposite  view, 
we  do  not  deem  it  necessarj^  to  give  an  extended  examination 
of  the  series  of  cases  decided  by  the  circuit  and  district  courts 
cited  to  the  same  purport  Ex  parte  Jenkins  (1853),  U.  S. 
C.  Ct,  E.  D.  Pa.,  2  Wall.  Jr.  521,  to  which  attention  is  more 
especially  called,  combined  in  itself  the  main  features 
of  most  of  the  others,  which  were  proceedings  under  the 
fugitive  slave  law,  in  which  United  States  marshals  were 
arrested  while  executing  process  under  that  law  by  State  of- 
ficers acting  under  the  authorit}'  of  the  statutes  of  the  State, 
the  inevitable  effect,  if  not  the  avowed  object,  of  which 
jwere  to  nullify  the  operation  of  the  aforesaid  act  of  Con- 
Jgress.  This  was  so  in  Ex  parte  Jenkins,  The  United  States 
Marshal  was  arrested  on  a  warrant  issued  by  a  State  magis- 
trate while  he  was  executing  a  warrant  issued  under  said  law 
of  Congress.  He  was  brought  before  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania, 
on  a  writ  of  habeas  corpus^  and  was  discharged  upon  the 
ground  that  the  fugitive  slave  law,  having  been  enacted  in 
pursuance  of  the  Constitution  of  the  United  States,  was 
paramount  to  the  law  of  Pennsylvania  in  conflict  with  it, 
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and  that  the  Marshal,  being  in  custody  for  an  act  done  in 
pursuance  of  that  law  of  Congress,  and  in  execution  of  pro- 
cess under  it,  was  entitled  to  his  discharge.  It  is  so  manifest 
that  that  case  was  within  the  provision  of  Section  753  of 
the  Revised  Statutes,  that  further  comment  is  unnecessary^ 
and  the  same  may  be  said  of  all  of  the  other  decisions  of  the 
circuit  and  district  courts.  In  every  one  of  them  the  party 
discharged  was  in  custody  either  for  an  act  done  in  pursuance 
of  an  express  statute  of  Congress,  or  in  the  execution  of  a 
decree,  order,  or  process  of  a  court,  or  the  custody  was  in 
violation  of  the  Constitution  of  the  United  States. 

We  stated  at  the  outset  of  these  remarks  that  we  raised  no 
question  upon  the  discussion  of  the  history  of  the  legisla- 
tion of  Congress  upon  the  subject  of  the  writ  of  habeas 
corpus.  We  think,  however,  it  is  pertinent,  in  this  connec- 
tion, to  inquire  what  was  the  necessity  for  any  such  legisla- 
tion at  all,  if  the  theory  contended  for  as  to  the  sufficiency 
of  the  self-executing  powers  of  the  executive  and  judicial 
departments  of  the  government  to  protect  all  the  agencies 
and  instrumentalities  of  the  federal  government  is  correct. 
Why  could  not  President  Jackson,  in  1833,  as  the  head  ol 
the  executive  department,  invested  witli  the  power,  and 
charged  with  the  dut>^  to  take  care  that  the  laws  be  faith- 
fully executed,  and  to  defend  the  Constitution,  have  enforced 
the  collection  of  tlie  federal  revenues  in  the  port  of  Charles- 
ton, and  have  protected  the  revenue  officers  of  the  govern- 
ment against  any  arrest  made  under  the  pretensions  of  State 
authority,  without  the  aid  of  the  act  of  1833  ?  Why,  in 
1842,  when  the  third  Jiabeas  corpus  act  was  passed,  could  not 
the  President  of  the  United  States,  by  virtue  of  tlie  same 
self-executing  powers  of  the  Executive,  together  with  those 
of  the  judicial  department,  have  enforced  the  international 
obligations  of  the  government  without  any  such  act  of  Con- 
gress? It  is  a  noteworthy  fact  in  our  history  that  when- 
ever the  exigencies  of  the  country,  from  time  to  time,  have 
required  the  exercise  of  executive  and  judicial  power  for  the 
enforcement  of  the  supreme  authority  of  the  United  States 
government  for  the  protection  of  its  agencies,  etc.,  it  was 
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found,  in  every  instance,  necessary  to  invoke  the  interpo- 
sition of  the  power  of  the  national  legislature.  As  early  as 
1807,  m  Ex  parte  Bollman  {iSoy\  4  Cranch.  (8  U.  S.)  75, 
94,  Chief  Justice  Marshall  said : — 

The  power  to  award  the  writ  [of  habeas  corpus]  by  any  of  the  courts  of 
the  United  States  must  be  given  by  written  law.  «  *  *  The  inquiry, 
therefore,  on  this  motion,  will  be  wh<*ther.  by  any  statute  compatible  with 
the  Constitution  of  the  United  States,  the  power  to  award  a  writ  of 
habeas  corpus  in  such  case  as  that  of  Erick  Bollman  and  Samuel  Swart- 
wout  has  been  given  to  this  court. 

It  is  claimed  that  such  a  law  is  found  in  Section  787  of 
the  Revised  Statutes,  which  is  as  follows : — 

It  shall  be  the  duty  of  the  marshal  of  each  district  to  attend  the  dis- 
trict and  circuit  courts  when  sitting  therein,  and  to  execute  throughout  the 
district  aU  lawful  precepts  directed  to  him,  and  issued  under  the  authority 
of  the  United  States ;  and  he  shall  have  power  to  command  all  necessary 
assistance  in  the  execution  of  his  duty. 

It  is  contended  that  the  duty  imposed  upon  the  marshal 
of  each  district  by  this  section  is  not  satisfied  by  a  mere 
formal  attendance  upon  the  judges  while  on  the  bench;  but 
that  it  extends  to  the  whole  term  of  the  courts  while  in  ses- 
sion, and  can  fairly  be  construed  as  requiring  him  to  attend 
the  judge  while  on  his  way  fi-om  one  court  to  another,  to 
perform  his  duty.  It  is  manifest  that  the  statute  will  bear 
no  s;^ch  construction.  In  the  first  place,  the  judge  is  not  the 
court  The  person  does  not  embody  the  tribunal,  nor  does 
the  tribunal  follow  him  in  his  journeys.  In  the  second 
place,  the  direction  that  he  shall  attend  the  court  confers  no 
authority  or  power  on  him  of  any  character.  It  is  merely  a 
requirement  that  he  shall  be  present,  in  person,  at  the  court 
when  sitting,  in  order  to  receive  the  lawful  commands  of  the 
tribunal,  and  to  discharge  tlie  duties  elsewhere  imposed  upon 
him.  Great  as  the  crime  of  Terry  was  in  his  assault  upon 
Mr.  Justice  Field,  so  far  firom  its  being  a  crime  against  the 
court,  it  was  not  even  a  contempt  of  court,  and  could  not 
have  received  adequate  punishment  as  such.  Section  725 
of  the  Revised  Statutes  limits  contempt  to  cases  of  misbe- 
havior in  the  presence  of  the  court,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice. 
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It  is  claimed  that  the  law  needed  for  appellee's  case  can  be 
found  in  Section  788  of  the  Revised  Statutes.  That  section 
is  as  follows : — 

The  marshals  and  their  deputies  shall  have  in  each  State  the  same  pow- 
ers in  executing  the  laws  of  the  United  States  as  the  sheriffs  and  their 
deputies  in  such  State  may  have,  by  law,  in  executing  the  laws  thereof. 

It  is  then  argued  that,  by  the  Code  of  California,  the 
sheriff  has  extensive  powers  as  a  conservator  of  the  peace, 
the  statutes  to  that  effect  being  quoted  in  extetiso ;  that  he 
also  has  certain  additional  common-law  powers  and  obli- 
gations to  protect  the  judges,  and  to  personally  attend  them 
on  their  visits  to  that  State ;  that,  therefore,  no  statutory 
.authorit}'  of  the  United  States  for  the  attendance  on  Mr. 
Justice  Field  by  Neagle,  and  for  Neagle's  personal  pres- 
ence on  the  scene,  was  necessary  ;  and  that  that  statute  con- 
stituted Neagle  a  peace-officer  to  keep  the  peace  of  the 
United  States.  This  line  of  argument  seems  to  us  wholly 
untenable.  By  way  of  preliminary  remark,  it  may  be  well 
to  say  that,  so  far  as  the  simple  fact  of  Neagle's  attendance 
on  Mr.  Justice  Field,  and  the  fact  of  his  personal  presence 
are  concerned,  no  authority,  statutor>^  or  otherwise,  was 
needed.  He  had  a  right  to  be  there ;  and,  being  there,  no 
matter  how  or  why,  if  it  became  necessary  to  discharge  an 
official  duty,  he  would  be  just  as  much  entitled  to  the  pro- 
tection of  Section  753  of  the  Revised  Statutes  as  if  he  had 
been  discharging  an  official  duty  in  going  there.  The  fal- 
lacy in  the  use  made  of  Section  788  in  the  argument  just 
outlined  is  this :  That  section  gives  to  the  officers  named  the 
same  measure  of  powers  when  in  the  dischai^e  of  their 
duties  as  those  possessed  by  the  sheriflfe,  it  is  true ;  but  it 
does  not  alter  the  duties  themselves.  It  does  not  empower 
them  to  enlarge  the  scope  of  their  labors  and  responsibilities, 
but  only  adds  to  their  efficiency  within  that  scope.  They 
are  still,  by  the  very  terms  of  the  statute  itself,  limited  to  the 
execution  of  **  the  laws  of  the  United  States,"  and  are  not  in 
any  way,  by  adoption,  mediate  or  immediate,  from  the  Code 
or  the  common  law,  authorized  to  execute  the  laws  of  Cali- 
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fomia.  The  statute,  therefore,  leaves  the  matter  just  where 
it  found  it. 

If  the  act  of  Terry  had  resulted  in  the  death  of  Mr.  Jus- 
tice Field,  would  the  murder  of  him  have  been  a  crime 
against  the  United  States  ?  Would  the  government  of  the 
United  States,  with  all  the  supreme  powers  of  which  we 
have  heard  so  much  in  this  discussion,  have  been  competent, 
in  the  present  condition  of  its  statutes,  to  prosecute  in  its 
own  tribunals  the  murder  of  its  own  Supreme  Court  Jus- 
tice, or  even  to  inquire  into  the  heinous  offense  through  its 
own  tribunals  ?  If  yes,  then  the  slaying  of  Terry  by  the  ap- 
pellee, in  the  necessary  prevention  of  such  act,  was  author- 
ized by  the  law  of  the  United  States,  and  he  should  be  dis- 
charged, and  that  independently  of  any  official  character ; 
the  situation  being  the  same  in  the  case  of  any  citizen. 
But,  if  no,  how  stands  the  matter  then?  The  killing  of 
Terry  was  not  by  the  authority  of  the  United  States,  no 
matter  by  whom  done,  and  the  only  authority  relied  on  for 
vindication  must  be  that  of  the  State,  and  the  slayer  should 
be  remanded  to  the  State  courts  to  be  tried.  The  question 
then  recurs,  would  it  have  been  a  crime  against  the  United 
States  ?  There  can  be  but  one  answer.  Murder  is  not  an  of- 
fense against  the  United  States  except  when  committed  on 
the  high  seas  or  in  some  port  or  harbor  without  tlie  jurisdic- 
tion of  the  State,  or  in  the  District  of  Columbia,  or  in  the 
Territories,  or  at  other  places  where  the  national  govern- 
ment has  exclusive  jurisdiction.  It  is  well  settled  that  such 
crime  must  be  defined  by  statute,  and  no  such  statute  has 
yet  been  pointed  out  The  United  States  government  being 
thus  powerless  to  try  and  punish  a  man  charged  with  mur- 
der, we  are  not  prepared  to  afl&rm  that  it  is  omnipotent  to 
discharge  from  trial,  and  give  immunity  from  any  liabilit}^ 
to  trial,  where  he  is  accused  of  murder,  unless  an  express 
statute  of  Congress  is  produced  permitting  such  discharge. 

We  are  not  unmindful  of  the  fact  that  in  the  foregoing 
remarks  we  have  not  disctissed  the  bearings  of  this  decision 
upon  the  autonomy  of  the  States,  in  divesting  them  of  what 
was  once  regarded  as  their  exclusive  jurisdiction  over  crimes 
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committed  within  their  owii  territory,  against  their  own 
laws,  and  in  enabling  a  federal  judge  or  court,  by  an  order  in 
a  habeas  corpus  proceeding,  to  deprive  a  State  of  its  power 
to  maintain  its  own  public  order,  or  to  protect  the  security  of 
society  and  the  lives  of  its  own  citizens,  whenever  the 
amenability  to  its  courts  of  a  federal  officer  or  employe  or 
agent  is  sought  to  be  enforced.  We  have  not  entered  upon 
that  question  because,  as  arising  here,  its  suggestion  is  suf- 
ficient, and  its  consideration  might  involve  the  extent  to- 
which  legislation  in  that  direction  may  Constitutionally  go^ 
which  could  only  be  properly  determined  when  directly 
presented  by  the  record  in  a  case  before  the  court  for  adjudi- 
cation. 

For  these  reasons,  as  briefly  stated  as  possible,  we  think 
the  judgment  of  the  court  below  should  be  reversed,  and  the 
prisoner  remanded  to  the  custody  of  the  sheriflf  of  San 
Joaquin  county,  Cal.;  and  we  are  the  less  reluctant  to  ex- 
press this  conclusion  because  we  cannot  permit  ourselves  to- 
doubt  that  the  authorities  of  the  State  of  California  are  com- 
petent and  willing  to  do  justice,  and  that,  even  if  the  ap- 
pellee had  been  indicted  and  had  gone  to  trial  upon  this 
record,  God  and  his  country  would  have  given  him  a  good 
deliverance. 

Fuller,  C.  J.,  concurred  in  this  dissent 

When  the  Circuit  Court  of  the  restrained  by  knowledge  of  the- 
United  States  for  the  Northern  Dis-  law  and  of  the  consequences  of  dis- 
trict of  California  ordered  Neagle's  obedience  ;  see  (J,  S.  v.  Doss  {1872), 
discharge,  the  opinion  of  Circuit  11  Amer.  Law  Rkg.  (N.  S.)  320 
Judge  Sawyer  was  printed  in  28  and  28  Id.  647. 
American  Law  Register  585,  The  judgment  of  affirmance  in 
with  an  extended  annotation  on  Neagle's  case  was  unanimous  upon 
the  summary  relief  which  a  Court  the  power  to  release  Neagle ;  supra 
of  the  United  States  could  extend  page  696.  It  was  the  importance  of 
to  an  officer  of  the  United  States  this  point  together  with  the  im- 
arrested  by  State  authorities  for  probability  of  another  ex-judge  or 
some  act  done  in  the  performance  any  citizen,  so  fer  forgetting  the 
of  his  duty.  Such  collisions  ought  necessary  respect  to  the  judiciary, 
not  to  occur,  but  the  incidents  of  which  caused  the  annotation  in  2&. 
the  cases  cited,  as  well  as  of  this  American  Law  Register  624-53. 
Neagle  case,  show  that  they  will  oc-  to  be  confined  to  this  fundamental 
cur  as  long  aspopulsu*  feeling  is  not  point.     There  could  not  have  well 
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been  any  dissent,  after  the  long  line 
of  cases  which  had  been  actually  de- 
cided, and  for  this  reason,  no  doubt, 
Justice  Miller  does  not  go  fully 
into  a  review  of  them.  And  this 
is  made  the  more  plain  by  tlie  con- 
fession of  sovereign  power  in  the 
United  States,  even  if  not  express- 
ly,, but  only  necessarily  implied 
from  the  language  of  the  Constitu- 
tion, which  is  made  in  the  dissent- 
ing opinion,  supra ^  pages  696-7. 

The  uncertainties  which  this 
judgment  will  eventually  remove 
are  presented  by  Justice  Lamar 
(dissenting)  as  merely  a  construc- 
tion of  the  law  in  pursuance  of 
which  Neagle  acted.  From  this 
narrowness  of  view,  no  doubt  the 
Chief  Justice  and  Justice  Lamar 
fiEiiled  to  apply  to  one  of  the  two 
important  questions  into  which 
this  construction  is  divided  by  Jus- 
tice Mii«i«BR,  the  rule  to  which  they 
assented  in  the  Original  Package 
Case,  That  is,  in  the  latter  case, 
these  Justices  construed  a  power 
conferred  upon  Congress,  without 
any  words  affecting  the  States,  to  be 
so  exclusive  as  to  prevent  the  States 
from  acting.even  if  Congress  should 
refrise  to  act.    But  here,  the  execu- 


tive power,  broadly  conferred  upon 
the  President  amongst  other  things^ 
but  not  in  terms  exclusively  for  the 
faithful  execution  of  the  laws, 
would  be  restrained  to  such  ways 
and  means  as  have  been  specifically 
indicated  by  Congressional  action. 
That  has  not  been  the  rule  of  con- 
struction since  Marshall,  in  Mc- 
Culloch  V.  Maryland  (see  the  quo- 
tation, supra  y  pages  423,  706), 
pointed  out  that  a  Constitutional 
necessity  was  not  an  absolute 
necessity,  nor  one  to  be  remedied 
by  the  most  simple  and  direct 
means  alone,  but  by  those  which 
were  useful  and  ad\^ntageous.  In 
other  words,  the  question  of  ne- 
cessity related  to  the  end  and  only 
to  that  extent  controlled  the  means. 
Want  of  space  near  the  close  of  a 
volume,  compels  the  postponement 
of  an  examination  into  the  execu- 
tive power,  and  the  rights  and  du- 
ties of  United  States  Marshals. 
The  latter  will  assume  a  greater 
importance  in  the  event  of  the  pas- 
sage of  an  act  or  acts  of  Congress, 
further  regulating  the  election  of 
Representatives  in  Congress. 

John  B.  Uhle. 


ABSTRACTS  OF  RECENT  DECISIONS. 

Contracts. 

Public  policy  forbids  the  organization  of  an  association  for  the 
purpose  of  increasing  the  price  or  decreasing  the  production  of  a 
commodity  in  general  use,  such  as  candles,  and  a  claim  based  upon 
an  agreement  under  which  such  an  association  has  been  formed,  can 
receive  no  aid  from  a  court  of  justice.  Emery  v.  Ohio  Candle  Co,,  S. 
Ct.  Ohio,  May  6,  1890. 

Deceit. 

Diligent  inquiry  as  to  the  truth  or  falsity  of  representations  made 
by  a  person  seeking  to  exchange  certain  stock  of  a  corporation 
owned  by  him,  for  property  of  another,  need  not  be  made  by  the 
the  latter,  in  order  to  enable  him  to  maintain  an  action  of  deceit 
based  upon  the  falsity  of  such  representations.  Cottrill  v.  Cruniy 
S.  Ct.  Mo.,  May  19,  1890. 
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Deeds. 

Covenant  of  u^rmnfy  is  not  constituted  by  a  habendum  clause  in 
the  following  form  :  *•  to  have  and  to  hold  the  said  land  unto  the 
said  grantee,  his  heirs  and  assigns,  forever,  as  a  good  and  indefeas- 
ible estate  in  fee-simple,'*  nor  does  the  word  **  grant,'*  when  used 
alone,  constitute  such  a  warranty.  Wheeler  v,  Wayne  Co.,  S.  Ct. 
111.,  April  22y  1890. 

Delivery  after  grantor* s  death  of  a  deed  previously  executed,  in 
pursuance  of  instructions  given  to  his  agent,  conveys  no  title. 
Weisingerv.  Cocke,  S.  Ct.  Miss.,  May  5,  1890. 

Voluntary  conveyance  from  father  to  a  favorite  son,  who  has  re- 
mained at  home  and  managed  the  father's  farm  for  many  years,  is 
not  void  as  induced  by  undue  influence,  although  obtained  by  the 
son  by  threatening  to  leave  his  father  if  the  deed  was  not  given, 
where  the  father,  though  of  advanced  age,  feeble  health  and  impaired 
memory,  was  sound  in  mind  and  not  so  influenced  by  his  son  as  to 
be  deprived  of  freedom  of  will.  Burtv.  Quisenherry,  S.  Ct.  111., 
March  31,  1890. 

Fire  Insurance. 

General  agent  oi  an  insurance  company,  having  authority  **to 
transact  the  business  of  insurance  "  within  a  State,  may  bind  the 
company,  after  a  loss,  by  a  parol  waiver  of  conditions  as  to  proofs 
of  loss,  notwithstanding  a  provision  of  the  policy  that  a  waiver 
shall  be  void  unless  in  writing  and  endorsed  thereon.  Phoenix  Ins. 
Co.  of  Brooklyn  v.  Bowdre,  S.  Ct.  Miss.,  Mays,  1890. 

Telegraphs. 

Erection  of  poles  and  stringing  wires  by  a  telegraph  company 
along  a  highway  already  dedicated  to  the  public,  is  an  additional 
servitude,  and  constitutes  a  taking  of  private  property  for  public 
use  ;  the  public  have  merely  the  right  of  passage  along  and  over  a 
highway,  the  absolute  property  remaining  in  the  owner  of  the  soil 
from  whom  the  right  of  passage  was  secured.  Western  Union  Tel. 
Co.  V.  Williams y  S.  Ct.  App.  Va.,  March  2^,  1890. 

Wills. 

Devise  over,  after  a  devise  to  the  wife  of  testator  of  all  his  estate 
with  •*  full  and  ample  authority  to  dispose  of  the  whole  of  it  as  she 
pleases,"  of  any  propert}-  not  alienated  by  her  before  her  death, 
will  take  effect  upon  whatever  property  has  not  been  so  disposed  of. 
McCullough's  Adm'rv.  Anderson,  Ct.  App.  Ky.,  April  10,  1890. 

Devise  to  zvife  oi  all  testator's  estate,  "to  have  and  to  hold  the 
same. for  her  own  use  and  benefit,  and  also  to  make  such  disposition 
of  the  same  that  she,  in  her  judgment,  may  deem  best,  should  it 
become  necessary  that  a  part  or  all  should  become  necessary  for  the 
support  of  herself  and  W."  was  followed  by  a  provision  that,  after 
the  death  of  the  wife,  "any  and  all  property  remaining  unused  shall 
be  given  to  said  W."  ;  the  wife  took  only  a  life  estate,  with  a  power 
of  disposition  for  the  purpose  mentioned,  and  the  devise  over  was 
valid.  Miller's  Admr.  v.  PotUtfield,  S.  Ct.  App.  Va.,  May  18, 
1890.  James  C.  Sellers. 
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(Continued  from  July- Angust  Number,  ante^  page  483). 
XII. 

The  next  case,  in  the  order  of  time,  was  that  of  U.  S.  v. 
HolUday^  decided  in  1866,  and  reported  in  3  Wall.  (70  U.  S.) 
407.  The  subject  for  decision  was  the  extent  of  the  power 
to  r^^nlate  commerce  with  the  Indian  Tribes,  and  must  be 
omitted  here,  from  developing  no  new  principles,  as  may  be 
seen  from  an  examination  of  the  case  just  alluded  to,  with 
those  of  U.  S.  V.  43  Gallons  of  Whiskey  (1876)  3  Otto  (93 
U.  S.)  188,  and  s.  c  (1883)  108  U.  S.  491 ;  U.  S.  v.  LeBris 
(1887)  121  U.  S.  278;  Bales  v.  Clark  (1877)  5  Otto  (95 
U.  S.)  204. 

xni. 

An  original  package  is  one  which  has  been  brought  from 
another  State  or  Nation^  and  not  merely  one  which  has  paid 
a  tax  to  the  United  Stales. 

A  license  granted  under  the  taxing  powers  of  the  United 
Stales  does  not  necessarily  authorize  the  carrying  on  of  the 
business y  trade  or  manufacture  licensed ;  thereby  differing 
from  a  license  under  the  commerce  powers. 

An  internal  revenue  license^  obtained  by  a  lottery  ticket 
dealer  or  a  retail  liquor  dealer^  does  not  authorize  sales  of 
lottery  tickets  or  liquor.  The  licensee  has  merely  paid  a  tax 
to  the  United  States. 
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Each  State  has  authority  aver  the  business^  trade  and  man" 
ufadures  of  its  citizens^  until  its  regulations  conflict  zvith  the 
commerce  or  other  Constitutional  powers  of  the  United  Stales. 

The  License  Tax  Cases  (1867),  5  Wall.  (72  U.  S.)462,  did 
much  towards  defining  the  power  of  a  State  over  the  busi- 
ness or  trades  of  its  citizens.  The  first  of  these  cases  was  an 
indictment  of  Rufiis  B.  Vassar,  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  New  York,  October  20, 
1863,  for  carrying  on  the  business  of  a  lottery  ticket  dealer 
without  the  license  required  by  the  Act  of  Congress : — 

Chap.  CXIX.  An  Act  to  provide  Internal  Revenue  to  support  the 
Government,  and  to  pay  interest  on  the  Public  Debt.  (Approved  July  i, 
1862  ;  12  Stat,  at  Large  433.) 

Sec.  57.  And  be  it  further  enacted ,  That  from  and  after  the  first  day 
■of  August,  eighteen  hundred  and  sixty-two,  no  person,  association  of  per- 
sons, or  corporation,  shall  be  engaged  in,  prosecute,  or  carry  on,  either  of 
the  trades  or  occupations  mentioned  in  section  sixty-four  of  this  Act,  un- 
til he,  she,  or  they  shall  have  obtained  a  license  therefor,  in  the  manner 
hereinafter  provided. 

This  Section  was  re-enacted  in  Section  seventy-one  of  the 
Act  of  June  30,  1864  (13  Stat  at  Large  248),  and  again  by 
the  Act  of  July  13,  1866  (14  Id.  113),  where  the  word 
license  was  changed  to  special  tax.  This  .was  considered  by 
Chief  Justice  Chase  to  be  conclusive  as  to  the  intention  of 
Congress,  when  originally  imposing  this  tax,  of  not  intrud- 
ing upon  the  strictly  internal  afeirs  of  a  State. 

The  penalty  inflicted  by  Section  fifty-nine  of  the  Act  of 
1862,  (12  Stat  at  Large  453)  was  three  times  the  license;  to 
it  was  added  imprisonment,  by  Section  twenty-four  of  the 
Act  of  March  3,  1863  (Id.  727);  and  then  converted  into 
payment  of  the  license,  with  fine  or  imprisonment  or  both, 
ty  Section  seventy-three  of  the  Act  of  June  30,  1864  (^3  W. 
249).  This  was  again  changed  to  fine,  or  imprisonment,  or 
both,  by  Act  of  July  13,  1866  (14  Id.  113),  and  to  a  fine 
only  by  Act  of  March  2,  1867  (Id.  473).  But  there  was  no 
immunity  firom  punishment  under  State  laws,  in  any  of  these 
Acts. 

The  Act  of  1862  also  contained  the  express  disclaimer  of 
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superior  authority,  in  those  portions  printed  in  roman  type 

of— 

Sec.  67.  And  be  it  further  enacted^  That  no  license  hereinbefore  pro- 
vided for  shall,  if  granted,  be  held  or  construed  to  exempt  any  person 
carrying  on  the  trade,  business,  or  profession  specified  in  said  license,  from 
any  penalty  or  punishment  provided  by  the  laws  of  any  State  for  carrying 
on  such  trade,  business,  or  profession,  within  such  State,  or  in  any  manner 
authorize  the  commencement,  or  continuance  of  [any]  such  trade,  busi- 
ness, [occupation  or  employment]  or  profession  [therein  mentioned, 
within  any  State,  or  Territory  of  the  United  States,  in  which  it  is,  or  shall 
be  specifically  prohibited  by  the  laws  thereof,  or  in  violation  of]  contrary 
io  the  laws  of  [any]  such  State  [or  Territory],  or  in  places  prohibited  by 
municipal  law;  [Provided,  nothing  contained  in  this  Act  shall]  fwr  shall 
any  such  license  h^  held  or  construed  [so  as]  to  prevent  or  prohibit  any 
State  [the  several  States],  from  placing  a  duty  or  tax  [or  license,  for 
State  or  other  purposes,  on  any  trade,  business,  [matter  or  thing]  or  pro- 
fession, [on]  for  which  a  [duty,  tax,  or]  license  is  required  [to  be  paid]  by 
this  Act ;  nor  shall  any  person,  carrying  on  any  trade,  business  or  pro- 
fession, for  which  a  license  is  required  by  this  Act  be  exempt  from  pro- 
curing such  license,  or  from  any  penalty  or  punishment  herein  provided, 
by,  or  in  consequence  of,  any  State  law  either  authorizing  or  prohibiting 
such  trade,  business  or  profession. 

The  italicised  words  were  inserted  and  the  bracketed  words 
omitted  in  the  re-enactment  of  this  section  by  the  Act  ot 
June  30,  1864  (Sec.  78,  13  Stat  at  Large  250-1).  These 
changes  are  a  significant  Congressional  exposition  of  the 
original  Act  of  1862,  long  before  the  Supreme  Court  came 
to  apply  the  same  interpretation. 

Section  Sixty-four  of  the  Act  of  1862  did  not  mention 
lottery  ticket  dealers,  who  remained  untaxed  until  the  amen- 
datory Act  of  March  3,  1863,  Sec  37,  (12  Stat  at  Large  715) 
which  fixed  one  thousand  dollars  as  the  tax ;  which  was  the 
amount  fixed  by  Section  seventy-nine  of  the  Act  of  June 
30,  1864  (13  Id.  252).  This  sum  was  diminished  to  one 
hundred  dollars  by  Section  nine  of  the  Act  of  July  13,  1866, 
(14  Id.  116)  and  the  tax  was  finally  removed  by  the  Act  of 
July  14,  1870  (16  Id.  256).  At  no  time  was  there  any  at- 
tempt to  give  the  tax  or  license  an  exclusive  effect  upon 
State  laws. 

Section  two  of  the  Act  of  1863  (12  Stat  at  Large  718), 
required  the  use  of  stamps  on  the  lotter}'  tickets ;  and  Sec- 
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tions  one  hundred  and  eleven  to  thirteen  of  the  Act  of  1864 
(13  Id.  279)  required  a  tax  upon  the  gross  receipts  and  in- 
flicted money  penalties  upon  both  the  buyer  and  seller  of 
unlicensed  lottery  business,  with  this  significant — 

Provided,  further.  That  notliing  in  this  section  [113]  contained  shaU 
be  construed  to  legalize  any  lottery. 

There  were  other  details  respecting  lotteries  in  the  sup- 
plementar>^  Act  of  March  3,  1865  (13  Stat  at  Large  472, 
485),  but  no  legalizing  clauses. 

The  sending  of  letters  and  circulars  respecting  lotteries 
was  not  forbidden  until  the  Act  of  July  27,  1868,  Section 
13,  (15  Stat  at  Large  196,)  so  that  no  such  question  of  ille- 
gality hampered  the  decision  of  tlie  Supreme  Court 

Returning  to  the  case  under  consideration,  it  appears  that 
the  defendant  demurred  to  the  indictment,  because  the  State 
laws  made  the  carrying  on  of  his  business  a  criminal  offense, 
and  he  therefore  contended  that  Congress  could  not  license 
his  crime.  The  Judges  of  the  Circuit  Court  differing  in 
opinion,  the  case  was  certified  to  the  Supreme  Court,  where 
Chief  Justice  Chase  delivered  the  unanimous  opinion  of  the 
Court,  adverse  to  the  defendant  because  the  payment  of  the 
license  would  not  give  any  rights  against  the  State  laws. 

Recurring,  though  without  naming  the  case,  to  Gibbons 
v.  Ogdetiy  the  Chief  Justice  affirmed  its  particular  principle 
(antey  page  428) — 

It  is  not  doubted  that  where  Congress  possesses  Constitutional  powerto 
regulate  trade,  or  intercourse,  it  may  regulate  by  means  of  licenses  as 
well  as  in  other  modes;  and,  in  case  of  such  regulation,  a  license  will 
give  the  licensee  authority  to  do  whatever  is  authorized  by  its  terms : 
(5  Wall.  72  U.  S.  470). 

Applying  still  another  principle  of  the  same  case  {anlCy 
page  435),  the  Chief  Justice  proceeded  to  lay  down  the 
obvious  conclusion — 

But  very  different  considerations  apply  to  the  internal  commerce  or  do- 
mestic trade  of  the  States.  Over  this  commerce  and  trade,  Congress  has 
no  power  of  regulation,  nor  any  direct  control.  This  power  belongs  ex- 
clusively to  the  States.  No  interference  by  Congress,  with  the  business 
of  citizens  transacted  within  a  State  is  warranted  by  the  Constitution,  ex- 
cept such  as  is  strictly  incidental  to  the  exercise  of  powers  clearly  granted 
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to  the  legislature.  The  power  to  authorize  a  business  within  a  State,  is 
plainly  repugnant  to  the  exclusive  power  of  the  State  over  the  same 
subject. 

It  is  true  that  the  power  of  Congress  to  tax,  is  a  very  extensive  power. 
It  is  given  in  the  Constitution,  with  only  one  exception  and  only  two 
<)ualifications.  Congress  cannot  tax  exports,  and  it  must  impose  direct 
taxes  by  the  rule  of  apportionment,  and  indirect  taxes  by  the  rule  of 
uniformity.  Thus  limited,  and  thus  only,  it  reaches  every  subject,  and 
may  be  exercised  at  discretion. 

But  it  reaches  only  existing  subjects.  Congress  cannot  authorize  a 
trade  or  business  within  a  State,  in  order  to  tax  it. 

The  granting  of  a  license,  [of  this  kind]  therefore,  must  be  r^;arded  as 
nothing  more  than  a  mere  form  of  imposing  a  tax,  and  of  implying  noth- 
ing, except  that  the  licensee  shall  be  subject  to  no  penalties  under  national 
law,  if  he  pays  it:  (5  Wall.  72  U.  S.  470,  471). 

Calling  attention  to  the  careful  limitations  against  legaliz- 
ing what  had  been  forbidden  by  State  laws,  the  Chief  Justice 
considered  that  the  two  lines  of  legislation,  State  and  Con- 
gressional, proceeded  to  the  same  result,  and,  therefore  no 
public  morality  or  policy  could  be  violated  in  convicting  the 
defendant  for  not  paying  a  license  fee  or  tax  for  that  business 
which  it  was  a  crime  to  pursue. 

The  second  and  succeeding  cases  were  suits  in  the  United 
States  District  Court  for  New  Jersey,  for  the  penalty  incurred 
by  selling  lottery  tickets,  without  a  license.  The  Court  gave 
judgment  for  the  defendants,  because  the  laws  of  New  Jersey 
made  such  sale  a  criminal  offense.  These  judgments  were 
affirmed  in  the  Circuit  Court  by  Justice  Grier,  but  reversed 
without  his  dissent,  by  the  Supreme  Court,  upon  the  princi- 
ples already  stated. 

Pervear  v.  Mass.  (1867),  5  Wall.  (72  U.  S.)  475,  arose 
from  the  indictment  of  Pervear,  in  the  State  Court  of  Massa- 
chusetts, for  keeping  an  illegal  drinking  place.  His  defense 
was  based  upon  his  supposed  right  to  sell  (i)  from  having 
procured  the  liquor  seller's  license,  required  by  the  Internal 
Revenue  law,  and  (2)  from  having  paid  the  tax  on  the  liquor 
sold,  as  required  by  the  same  law.  Upon  the  first  point  the 
Act  of  1862  provided — 

Sbc.  64.  4.  Retail  dealers  in  liquors,  including  distilled  spirits,  fer- 
mented liquors,  and  wines  of  every  description,  shall  pay  twenty  dollars 
for  each  license. 
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The  Acts  of  March  3,  1863  (12  Stat  at  Large,  716)  ;  June 
30,  1864,  (13  Id.  252)  ;  July  13,  1866  (14  Id.  116),  contained 
similar  provisions.  And  the  decision  of  the  Supreme  Court 
of  the  United  States  was  the  same  as  in  the  lottery  cases  just 
considered. 

The  second  point  was  said  by  Chief  Justice  Chase,  in 
delivering  the  opinion  of  the  Court,  to  be  nothing  more  than 
a  different  form  of  the  first,  and  not  supported  by  the  decision 
in  Brown  v.  Md,  {ante^  page  439),  because  that  case  did 
not  establish  the  right  to  sell  a  package  upon  which  a  tax 
had  been  paid  to  the  United  States,  but  merely  imported 
packages  in  the  hands  of  the  importers  ;  and  this,  because 
the  general  power  of  the  United  States  to  tax,  was  admittedly 
a  power  concurrent  with  the  State  power  of  taxation. 

A  shadow  of  an  argument  appeared  in  the  fact  that  the 
sales  of  the  liquor  had  been  in  the  original  packages  upon 
which  the  internal  revenue  tax  had  been  paid.  But  it  has 
already  appeared  {supra^  page  443),  that  the  term,  original 
package,  could  not  be  so  used  unless  there  had  been  an  im- 
port and  the  importer  was  offering  for  sale  the  import 
without  having  mingled  it  with  other  property  taxable  by 
the  State,  e.  g.  by  breaking  up  the  original  package: 
Wart7ig  V.  The  Mayor  (1869),  8  Wall.  (75  U.  S.)  no. 
Here  Pervear  was  not  an  importer  and  did  not  aver  that  his 
liquor  had  been  imported  even  from  another  State.  Hence 
the  liquor,  in  contemplation  of  law,  in  this  appeal  from  the 
highest  Court  of  Massachusetts,  was  either  home-made  or  in 
second  hands,  and  was  therefore  subject  to  the  State  law,  as 
decided  in  the  License  Cases  {supra^  pages  453,  457). 

There  was  also  an  attempt  to  defend  against  the  State  law 
as  imposing  excessive  penalties,  but  it  came  to  nothing 
because  the  Eighth  Amendment  does  not  apply  to  State 
legislation,  but  is  a  restriction  upon  the  power  of  Congress. 
For  this,  the  case  is  often  cited. 

Seven  cases  were  also  removed  from  the  Supreme  Court 
of  Iowa,  by  the  various  defendants  who  had  been  convicted, 
under  the  State  law  (§2359,  McClain's  Ann.  Code,  1888),  of 
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keeping  a  place  for  the  sale  of  intoxicating  liquors:  Tlie 
Stale  V.  Carney  (1865),  20  Iowa  82,  where  the  opinion  of 
the  State  Supreme  Court  was  squarely  placed  by  Judge 
Dillon  upon  section  sixty-seven  of  the  Revenue  Act :  {atitey 
page  723).  The  defendants  contended,  in  the  Supreme 
Court  of  the  Utiited  States,  that  their  licenses  gave  the  right 
to  sell ;  and  this  was  denied  for  the  same  reasons  as  those 
used  in  the  lottery  cases,  supra.  These  liquor  licenses  had 
been  obtained  imder  the  same  Act  of  1862,  as  in  Perz^ear  v. 
Mass.y  supra. 

This  exclusiveness  of  the  State  authority  has  been  recog- 
nized as  the  important  feature  in  these  decisions,  by  Justice 
Miller,  in  the  Slaughter  House  Cases  (1873),  ^^  Wall.  (83 
U.  S.)  36,  64 ;  Justice  Field,  in  U.  S,  v.  4j  Gals.  Whiskey 
(1883),  108  U.  S.  491 ;  Justice  Harlan,  in  Mugler  v.  A'izw- 
.j/w(i887),  123  Id.  623,  646;  Justice  Lamar,  in  Kidd  v. 
Pearson  (1888),  128  Id.  i,  24 ;  Justice  Woods,  in  Presser  v. 
lUinots  {i?>^6\  116  Id.  252,  268. 

The  License  Tax  Cases  also  developed  that  the  possession 
of  a  license  did  not  assure  immunity  from  further  regulation. 
This  subject  is  much  wider  than  a  division  of  interstate  com- 
merce, as  it  extends  (e.  g.)  into  that  portion  of  the  domain  of 
foreign  corporation  law  which  lies  beyond  the  Constitutional 
protection  of  the  obligation  of  contracts  :  Home  Ins.  Co.  v. 
City  Council  {i^76\  3  Otto  (93  U.  S.)  116,  122;  as  well  as 
into  all  those  questions  of  contract  which  are  within  this 
Constitutional  protection  of  contracts:  Roy  all  v.  Va.  (1886), 

116  U.S.  572,580, 583. 

xrv. 

Imports  and  exports  are  terms  applicable  to  merchandise 
in  trade  with  foreign  nations^  and  not  among  the  States  of 
the  Union. 

Goods  brought  from  another  State  may  be  taxed^  after  their 
arrival  and  while  in  their  origitml  packages^  because  not  im- 
ports;  but  there  must  be  no  injurious  discrimination  in  the 
tax  in  favor  of  home-made  articles. 
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A  State  may  not  tax  interstate  commerce  or  goods  coming- 
from  other  States  because  of  their  origin. 

A  State  may  not  lay  a  stamp  tax  on  bills  of  lading  issued 
eitJier  for  exports  or  merchandise  consigned  to  a  place  in 
another  State.  , 

Woodruffs.  Parham  (1869),  8  Wall.  (75  U.  S.)  123,  was 
an  action  of  trespass  begun  in  the  State  Circuit  Court  of 
Mobile,  Alabama,  by  WoodruflF  &  Parker,  auctioneers  and 
commission  merchants,  of  Mobile,  against  Parham,  the  tax 
collector  of  that  City,  for  damages  suffered  by  the  seizure  of 
their  merchandise  for  the  non-payment  of  the  City  tax  of 
fifty  cents  on  the  hundred  dollars  in  value  of  their  gross  sales 
of  merchandise  in  the  original  packages  in  which  they  came 
from  other  States  for  this  purpose.  The  payment  of  the  tax 
was  resisted  as  inconsistent  with  Section  Ten  of  the  First 
Article  of  the  Constitution  {supra^  page  425).  Judgment 
being  rendered  against  the  plaintiflfe,  they  removed  the  case 
to  the  State  Supreme  Coiul,  where  it  was  affirmed  June  5, 
1867,  on  the  authority  of  their  decision  in  Hinson  v.  Latl 
{infray  page  735),  on  an  opinion  by  Chief  Justice  Walker, 
41  Ala.  334,  337. 

The  Alabama  Court  proceeded  upon  two  grounds:  fr^^ 
that  the  States  had  concurrent  power  over  commercial  sub- 
jects until  Congress  positively  acted,  notwithstanding  the 
principles  of  Cooley  v.  Port  Wardens  {supra^  page  466),  out 
of  which  has  grown  the  present  rule,  that  the  State  cannot 
legislate  at  all  upon  subjects  admitting  of  uniform  regulation, 
as  to  which  tlie  non-action  of  Congress  is  significant  of  an 
intention  to  permit  entire  freedom :  supra^  pages  420,  445, 

448>  453- 

Second^  the  Alabama  Court  followed  Justices  McLean, 

Catron,  Daniel  and  Woodbury,  in  the  License  Cases  (5 
How.  46  U.  S.  594,  611,  614,  623),  and  declared  the  Con- 
stitutional meaning  of  an  import  was  something  introduced 
from  a  foreign  country  and  not  from  a  neighboring  State. 
This  construction  involved  a  consideration  of  the  opinion  in 
Almy  V.  State  of  California  {i?^6i\  24  How.  (65  U.  S.)  169, 
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where  Chief  Justice  Taney,  with  the  assent  of  Justices  Mc- 
Lean, Wayne,  Catron,  Nei^son,  Grier,  Campbell  and 
Clifford,  declared  the  State  law  void  for  imposing  a  stamp 
tax  upon  bills  of  lading  for  gold  and  silver  transported  '*from 
any  point  or  place  in  this  State,  to  any  point  or  place  with- 
out the  limits  of  this  State  :"  Act  of  April  26,  1858,  Statutes 
of  1858,  page  305.  Brown  v.  Maryland  {supra^  page  439) 
was  unqualifiedly  followed,  though  the  gold  was  consigned 
to  New  York  City  and  not  to  a  foreign  port,  and  the  Ala- 
bama Chief  Justice  was  disingenuous  enough  to  say — 

The  statement  of  the  facts  of  the  case  is  very  meagre,  and  found  only  in 
the  opinion  of  the  Court.  From  that  statement,  it  cannot  be  ascertained 
that  the  gold  was  not  shipped  \sic!'\  to  New  York,  in  transitu  for  some 
foreign  port.  From  some  expressions  in  the  argument  of  the  Court,  we 
infer  that  such  was  the  case :  (40  Ala.  134). 

An  examination  of  the  printed  record  discloses  nothing 
to  support  this  inference.  On  the  contrary,  the  indictment 
in  the  Court  of  Sessions  of  the  City  and  County  of  San  Fran- 
cisco, charged  that — 

John  C.  Almy,  Jr.,  is  accused  by  the  Grand  Jury  of  the  City  and  County 
of  San  Francisco,  State  of  California,  by  this  indictment,  found  thb 
twentieth  day  of  August,  A.  D.,  1858,  of  the  crime  of  misdemeanor,  com- 
mitted as  follows: 

The  said  John  C.  Almy,  Jr.,  ♦  *  »  ♦  being  the  master  of  said  ship, 
.as  aforesaid,  ♦  *  »  made  and  executed,  upon  a  piece  of  paper,  a 
written  and  printed  contract  with  the  said  Peter  Prest,  for  the  transporta- 
tion and  conveyance  of  the  said  gold  dust  of  the  value  aforesaid,  from  the 
port  of  Scm  Francisco  aforesaid,  to  the  port  of  New  York  aforesaid,  a 
point  outside  of  the  limits  of  the  State  of  California  aforesaid,  for  and  in 
consideration  of  one  per  cent,  upon  said  gold  dust,  to  be  paid  as  freight 
by  the  said  Peter  Prest,  his  order  or  assign,  on  delivery  of  said  gold  dust 
at  the  Port  of  New  York  aforesaid. 

Upon  a  re-argument,  the  Chief  Justice  admitted  his  error, 
after  examining  the  printed  transcript ;  but  he  then  took  the 
position  that  the  question  of  export  to  another  State  had 
been  passed  without  notice,  and,  as  decided,  was  in  conflict 
with  the  opinions  in  the  License  Cases:  (40  Ala.  138,  141). 

When  these  Alabama  cases  reached  the  Supreme  Court  of 
the  United  States,  Justice  Mii,LER,  in  writing  the  opinion, 
adopted  this  last  view  of  Chief  Justice  Walker,  to  the  ex- 
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tent  that  the  Court  had  overlooked  the  interstate  feature  of 
the  bill  of  lading,  and  distinguished  the  precedent  of  that 
opinion  by  saying  that  it  was  well  decided  as  the  law  con- 
flicted with  the  Constitutional  freedom  of  interstate  com- 
merce, within  the  rule  laid  down  in  CrandaU  v.  NevcuUiy 
supra^  page  464  ;  Strong,  J.,  in  Case  of  the  Stale  Freight 
lax  (1873),  15  Wall.  (82  U.  S.)  232,  280;  Blatchford,  J., 
in  Pickard\.  Pullman  5.  C  Co,  (1886),  117  U.  S.  34,  48. 
Still,  the  stamp  required  by  this  California  law  was  said  to 
be  an  export  tax,  by  Justice  Bradley,  in  Pace  v.  Burgess 
(1876),  2  Otto  (92  U.  S.)  372,  376;  and  by  Justice  MiLLER 
himself,  in  the  Trade  Mark  Cases  (1879),  ^^  Otto  (100  U. 
S.)  82,  95. 

As  a  consequence  of  tliese  views,  the  Supreme  Court  of 
the  United  States  unanimously  upheld  this  tax  as  one  im- 
posed on  all  sales  of  merchandise  without  regard  to  the  State 
where  the  seller  resided  or  whence  the  goods  had  been  ship- 
ped, so  long  as  no  injurious  discrimination  ensued. 

As  already  noticed  {supj'a^  P^g^  44^)?  there  has  been  sup- 
posed to  be  a  conflict  between  the  principles  of  Brown  v. 
Marylatid  and  Woodruff  v.  Parhani^  notwithstanding  the 
declaration  of  Justice  MiLLER,  that  the  authority  of  Browfi 
V.  Maryland^  was  not  to  be  questioned  nor  its  principles 
departed  from  in  this  decision.  The  cause  of  this  supposi- 
tion may  be  inferred  from  the  actual  point  decided  in  Wood- 
ruff v.  Parhanty  as  just  mentioned  in  the  last  paragraph. 
The  consequences  of  this  principle  will  be  considered  later^ 
in  order  to  observe  that  the  decision  thus  reached,  depended 
upon  confining  the  terms,  imports  and  exports^  to  com- 
merce with  other  nations,  and  to  this  extent  ovemiling 
Almy  V.  California. 

The  authority  of  Brown  v.  Maryland^  therefore,  seems  \x> 
have  been  unqualifiedly  admitted  in  connection  with  the 
commerce  power,  but  not  with  that  over  imports  and  ex- 
ports ;  for  Justice  MiLLER  used  this  language :— ^ 

The  case  of  Brown  v.  Maryland^  as  we  have  already  said,  arose  out  of 
a  statute  of  that  State,  taxing  by  way  of  discrimination,  importers  who 
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sold  by  wholesale  foreign  goods.  Chief  Justice  Marshall  in  delivering 
the  opinion  of  the  Court,  distinctly  bases  the  invalidity  of  the  statute,  (i) 
On  the  clause  of  the  Constitution  which  forbids  a  State  to  levy  imposts  or 
duties  upon  imports ;  and  (2)  That  which  confers  on  Congress  the  power 
to  regulate  commerce  with  foreign  nations,  among  the  States,  and  with 
the  Indian  tribes.  The  casual  remark,  therefore,  made  at  the  close  of  the 
opinion,  "  That  we  suppose  the  principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State,"  can  only  be  received  as  an 
intimation  of  what  they  might  decide  if  the  case  ever  came  before  them, 
for  no  such  case  was  then  to  be  decided.  It  is  not,  therefore,  a  judicial  de- 
cision of  the  question  even  if  the  remark  was  intended  to  apply  to  the 
first  ground  on  which  that  decision  was  placed. 

If  the  Court  then  meant  to  say  that  a  tax  levied  upon  goods  from  a 
sister  State,  which  was  not  levied  on  goods  of  a  similar  character  produced 
within  the  State,  would  be  in  conflict  with  the  clause  of  the  Constitution 
giving  Congress  the  right  **  to  regulate  commerce  among  the  States," 
as  much  as  the  tax  on  foreign  goods,  then  under  consideration,  was  in 
conflict  with  the  authority  "  to  regulate  commerce  with  foreign  nations,*' 
we  agree  to  the  proposition  :     (8  Wall.  75  U.  S.  139). 

The  sentence  here  quoted  in  Marshall's  words,  had 
been  objected  to  by  Chief  Justice  Taney  and  Justice  Mc- 
Lean, in  the  License  Cases  (1847),  5  How.  (46  U.  S.)  578, 
594 ;  and  has  nearly  always  been  treated,  as  here,  by  Justice 
Miller,  though  without  his  vital  distinction  that  the  fault 
lay  in  applying  it  to  impost  taxes,  when  it  should  be  con- 
fined to  regulations  of  interstate  commerce.  Justice  Gray, 
(supra^  page  521),  is  the  last  one  to  fail  to  observe  this 
distinction. 

This  exclusion  in  Woodruff  v.  Parham^  of  the  Constitu- 
tional power  over  exports  and  imports,  in  the  case  of  articles 
carried  from  one  State  to  another  was  immediately  recog- 
nized by  Justice  MiLLER  himself:  Huison  v.  I^tt  (1869),  8 
Wall.  (75  U.  S.)  148,  150;  and  afterwards  by  Justice  Clif- 
ford, in  IVardv.  Maryland  (187 1),  12  Wall.  (79  U.  S.) 
418,  429;  Justice  Strong,  in  State  Tax  on  Raihvay  Gross 
Receipts  (1873),  ^5  Wall.  (82  U.  S.)  284,  296-7;  Chief 
Justice  Chase,  in  Osborne  v.  Mobile  (1873),  ^6  Wall.  (83 
U.  S.)  479,  482;  Justice  Harlan,  in  Guy  v.  Baltimore 
(1880),  100  U.  S.  434,  437 ;  and  Justice  Bradley,  in  Coe  v. 
Errol  (1886),  116  Id.  517,  526;  and  Brown  v.  Houston^ 
where  the  decision  was  such  a  direct  affirmance  of  Woodruff  • 
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V.  Parham  on  this  definition  of  imports  and  exports,  that 
this  is  the  proper  place  for  its  consideration. 

Brown  v.  Houston  (1885),  114  U.  S.  622,  was  a  case  which 
originated  in  a  petition  by  S.  S.  Brown  and  J.  W.  Schoen- 
inaker,  of  Pittsburg,  Pennsylvania,  trading  as  "W.  H. 
Brown,"  praying  the  Judges  of  the  Civil  District  Court  for 
the  Parish  of  Orleans,  Louisiana,  December  30,  1880,  to  en- 
join J.  D.  Houston,  a  State  tax  collector,  fi-om  seizing  and 
selling  for  non-payment  of  certain  taxes,  a  lot  of  Pittsbuirg 
coal,  then  in  New  Orleans,  in  the  hands  of  the  agents  of  the 
plaintiflfe  for  sale,  and  still  on  board  the  barged  in  which  it 
had  been  transported  from  Pittsburg.  The  tax  sought  to  be 
enjoined  had  been  assessed  under  an  Act  of  April  9,  1880 
(Laws,  pages  88-103),  for  levying  taxes  on  all  property  in 
the  State,  and  the  coal  assessed  was  afterwards  sold  to  foreign 
steamships  and  planters  by  the  boatload.  The  taxes  were 
alleged  to  be  illegal,  because  the  coal  remained  in  the  original 
packages,  as  the  wine  did  in  Low  v.  Austin  {supra^  page 
443) ;  but  with  the  difference  of  domestic,  instead  of  foreign, 
origin,  as  in  the  latter  case.  Attention  is  drawn  to  this 
point,  because  there  have  been  those  who  thought  the  de- 
cision in  Brown  v.  Houston  to  have  been  overruled  in  the 
Original  Package  Case^  supra^  page  491. 

The  injunction  was  dissolved,  February  12,  1881,  and 
this  decree  was  affirmed  on  appeal,  by  the  State  Supreme 
Court,  May  16,  1881 :  (33  La.  Ann.  843).  The  case  was 
then  removed  to  the  Supreme  Court  of  the  United  States, 
and  again  affirmed,  upon  the  same  points  of  law :  firsts  that 
the  coal  was  not  an  import,  with  an  express  affirmance  of 
Woodruff V,  Parham;  second^  that  a  subsequent  sale  for 
foreign  use  by  one  who  did  not  allege  himself  to  be  an  ex- 
porter, but  simply  a  seller  to  any  buyer,  did  not  establish  a 
case  for  immunity  from  State  taxation.  This  point  was 
more  emphatically  decided  in  Coe  v.  Errol  (1886),  116  U. 
S.  517  (and  infra).  Thirds  that  the  restriction  of  the  terms 
imports  and  exports  to  trade  with  foreign  nations,  does  not 
operate  so  as  to  allow  the  States  of  the  Union  to  infringe 
upon  the  Constitutional  power  to  regulate  commerce  among 
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the  States.  In  explaining  this  point,  there  was  an  unquali- 
fied affirmance  of  the  rule  fonnulated  in  Cooley  v.  Porl 
Wardens  {anie^  page  466),  and  applied  by  Justice  Field  in 
Wetion  y.  Mtssourt  (1876)^  1  Otto  (gi  U.  S.)  275,  282,  to 
secure  the  fi-eedom  of  interstate  commerce  in  the  event  of 
the  inaction  of  Congress  upon  matters  of  national  character 
and  admitting  of  one  uniform  regulation.  Of  necessity, 
therefore,  tliis  tax  upon  Brown's  coal  was  held  not  to  be  a 
tax  imposed  upon  a  foreign  product,  or  an  original  package, 
or  merchandise  in  transit,  but  upon  property  which  was 
taxed  no  more  and  not  otherwise  than  other  property  in  the 
State:  Per  Bradley,  J.,  in  Coe  v.  Brrol {1886),  ri6  U.  S. 
517,  527,  and  in  Robbins  v.  Taxing  DisL  (1887),  120  Id. 
489,  497. 

Read  in  connection  with  the  other  cases  cited  in  this  sec- 
tion, there  is  no  conflict  between  Brown  v.  Houston  and  the 
Original  Package  Case  (supra^  page  491).  The  difficulty- 
arose  firom  Justice  Bradley  foiling  to  stop  there.  Evi- 
dently with  Marshall's  statement  {snpra^  page  443)  in 
mind,  but  without  sufficiently  regarding  the  previous  caution 
in  the  same  case  {supra^  page  442),  and  perhaps  hurriedly  as- 
suming a  general  professional  knowledge  of  the  principles 
of  the  various  Passenger  Cases  {supra^  pages  459,  462)  and 
overlooking  a  traditional  denial  of  those  cases  by  those  who 
seek  a  correct  exposition  of  Constitutional  law  in  the  var- 
ious opinions  delivered  in  the  License  Cases  (supra^  pages 
453-9),  Justice  Bradley  thought  the  tax  to  be  valid,  be- 
cause— 

The  coal  had  come  to  its  place  of  rest,  for  final  disposal  or  tise,  and  was 
a  commodity  in  the  market  of  New  Orleans.  It  might  continue  in  that 
x>ndition  for  a  year,  or  two  years,  or  only  for  a  day.  It  had  become  a 
part  of  the  general  mass  of  property  in  the  State,  and  as  such,  it  was  taxed 
for  the  current  year  (1880),  as  all  other  property  in  the  City  of  New  Or- 
leans was  taxed.  Under  the  law,  it  could  not  be  taxed  again  until  the 
following  year.  It  was  subjected  to  no  discrimination  in  favor  of  goods 
which  were  the  product  of  Louisiana.  It  was  treated  in  exactly  the  same 
manner  as  such  goods  were  treated :  (114  U.  S.  632-3). 

That  is,  there  was  no  attempt  to  destroy  the  coal,  or  con- 
fiscate  it,  or  condemn  it  as  a  menace  to  the  citizens  of  the 
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State,  or  as  a  commodity  offensive  to  the  policy  of  the  State ; 
for— 

The  taxing  of  goods,  coming  from  other  States,  as  such,  or  by  reason 
of  their  so  coming,  wotild  be  a  discriminatmg  tax  against  them  as  imports, 
and  would  be  a  regulation  of  interstate  commerce,  inconsistent  Mrith  that 
perfect  freedom  of  trade  which  Congress  has  seen  fit  should  remain  undis- 
turbed: Bradi,ev,J.  114  U.  S.  633. 

Of  course,  it  was  carelessness  to  use  the  word  imports  in 
this  last  extract,  when  the  early  part  of  the  same  opinion  had 
denied  to  such  goods  that  term. 

The  equal  rights  clause  was  also  invoked,  but  its  applica- 
tion was  emphatically  denied. 

There  was  an  affirmance  of  State  laws  which  do  not  lay 
a  discriminating  tax  on  articles  from  other  States,  by  Justice 
Field,  in  Downham  et  aL  v.  City  Council  of  Alexandria 
(1870),  10  Wall.  (77  U.  S.)  173;  and  Chief  Justice  Chase,  in 
Osborne  \\  Mobile{i^T2^\  16  Wall.  (83  U.  S.)  479;  but  of 
this  last  case,  Justice  Bradley  subsequently  remarked : — 

The  State  Court  relies  upon  the  case  of  Osborne  v.  Mobile^  which 
brought  up  for  consideration,  an  ordinance  of  the  City,  requiring  every 
express  company,  or  railroad  company  doing  business  in  that  City,  and 
having  a  business  extending  beyond  the  limits  of  the  State,  to  p>ay  an  an- 
nual license  of  five  hundred  dollars  ;  if  the  business  was  confined  within 
the  limits  of  the  State,  the  license  fee  was  only  one  hundred  dollars;  if 
confined  within  the  City,  it  was  fifty  dollars  ;  subject  in  each  case  to  a  pen- 
alty for  neglect  or  refusal  to  pay  the  charge.  This  Court  held  that  the 
ordinance  was  not  unconstitutional.  This  was  in  December  term,  1872. 
In  view  of  the  course  of  decisions  which  have  been  made  since  that  time, 
it  is  very  certain  that  such  an  ordinance  would  now  be  regarded  as  repug- 
nant to  the  power  conferred  upon  Congress  to  regulate  commerce  among 
the  several  States:  Leloup  v.  Port  of  Mobile  (1888),  127  U.  S.  640,  647. 

Naturally,  Chief  Justice  Waite,  dissenting  in  Robbins  v. 
Taxing  District  (1887),  120  U.  S.  489,  500,  cited  the  Os- 
borne case  on  the  subject  of  discrimination ;  which  was  a  cor- 
rect use  of  this  opinion,  as  pointed  out  by  Justice  Blatch- 
FORD,  in  Pickardv.  Pullman  S.  C  Co.  (1886),  117  U.  S. 
34,  50,  though  without  there  affirming  or  denying  its 
validity. 

As  Justice  Miller  affirmed  Leloup  v.  Port  of  Mobile  ^  in  the 
unanimous  opinion  of  the  Court  in   Western    Union   Tele- 
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^raph  Co.  v.  Alabama  (1889),  132  U.  S.  472,  477  ;  and 
Chief  Justice  Fuller,  in  the  opinion  for  himself  and  Justices 
Miller,  Field,  Bradley,  Blatchford  and  Lamar,  in 
Lyng  V.  Michigan  (1890),  135  U.  S.  161, 166,  against  Justices 
Harlan,  Gray  and  Brewer,  dissenting  on  the  same 
grounds  as  in  Leisy  v.  Hardin  (anie^  pages  513-43);  the  ex- 
act result  of  Woodruff  V,  Parham^  on  the  validity  of  State 
tax  laws  which  do  not  discriminate  against  merchandise  on 
account  of  the  place  of  its  origin,  is,  that  such  tax  laws  are 
strictly  confined  to  the  raising  of  revenue  outside  of  the  in- 
stnmients  of  interstate  commerce. 

XV. 

Uquor  brought  from  another  State  may  be  taxed  without 
discrimination^  while  in  the  original  packages. 

It  is  discrimination  to  tax  drummers  or  resident  agents^ 
selling  liquor  brought  from  another  State^  at  a  higher  rate 
than  domestic  sellers. 

Another  Alabama  Case  reached  the  Supreme  Court  of  the 
United  States  and  was  decided  at  the  same  time  as  Woodruff 
V.  Par  ham  {supra^  page  728),  it  is  here  separately  considered 
that  a  number  of  cases  arising  out  of  traffic  in  liquors  may 
be  grouped  together.  In  this  Alabama  case,  John  W  Hin- 
son  filed  a  bill  in  chancery  at  Mobile  against  Lott,  as  State 
and  County  tax  collector,  to  restrain  him,  amongst  other 
things,  from  lev>'ing  upon  certain  liquor  brought  from  Ohio 
for  sale  in  Mobile,  for  a  tax  of  fifty  cents  per  gallon,  claimed 
under  the  State  Act  of  February  22,  1866  (§  13,  Acts,  pages 
15-6).  The  Chancellor  dismissed  the  bill,  and,  as  to  this 
point,  was  affirmed  by  the  State  Supreme  Court,  June  6, 
1867  (40  Ala.  123),  and  by  the  United  States  Supreme 
Court,  November  8,  1869  {Hinson  v.  Lott,  8  Wall.  75  U.  S. 
148),  on  an  opinion  by  Justice  MiLLER,  assented  to  by  Chief 
Justice  Chase  and  Justices  Grier,  Clifford,  Swayne, 
David  Davis,  Field,  Bradley,  and  Strong.  Justice 
Nelson  dissented  as  he  thought  this  case  governed  by 
Almy  V.   California  {supra^  page  728),  as  well  as  by  the 
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principle  contained  in  Marshall's  much  criticised  sentence^ 
quoted  by  Justice  MiLLER  in  Woodruff  v.  Parham  {supra^ 
page  731),  concluding  that — 

It  will  be  seen  that  the  last  clause  of  this  article  \supra^  PAge4i5}>  con- 
tains the  doctrine  of  my  brethren  in  the  case  before  us.  The  people  of 
one  State  have  the  right  of  egress  and  regress,  to  and  from  the  other,  for 
any  purposes  of  trade  and  commerce,  and  the  articles  may  be  taxed  by 
the  State  into  which  they  are  carried ;  but  there  must  be  no  discrimina- 
tion. We  have  gone  back  to  the  Articles  of  Confederation,  and  have  in- 
corporated into  the  Constitution  by  construction,  a  provision  which  the 
framers  of  that  instrument  had  rejected  as  wholly  inadequate  for  the  pro- 
tection of  interstate  commerce.  Instead,  therefore,  of  adopting  thi& 
article  into  that  instrument,  they  adopted  a  more  complete  and  thorough 
security  to  the  enjo3rment  of  the  privileges  of  this  commerce — **  No  State 
shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports:"  (8  Wall.  75  U.  S.  144-5). 

The  allusions  of  Justice  Nelson  were  to  Justice  Miller's 
opinion  for  the  majority  of  the  Court,  affirming  that  princi- 
ple of  Cooley  v.  Port  Wardens  which  denies  a  concurrent 
right  in  a  State  to  regulate  commerce  until  Congress  should 
act :  this  principle  was  held  to  be  inapplicable  because 
another  section  of  the  Alabama  Act  appeared  to  impose  a 
like  tax  on  liquors  manufactured  in  the  State,  and  the 
thirteenth  Section  did  not  discriminate  against  the  liquor 
brought  from  another  State. 

The  Texas  liquor  case  of  Tiernan  v.  Rinker  (1880),  \z 
Otto  (102  U.  S.)  123,  began  by  the  petition  of  B.  &  P. 
Tiernan  and  other  liquor  sellers  to  the  District  Court  of  Gal- 
veston County,  Texas,  May  31,  1876,  praying  for  an  injunc- 
tion against  the  threatened  collection  by  Selim  Rinker  as 
County  Treasurer  of  an  occupation  tax  laid  by  the  County 
Court,  under — 

ChapTBrCXXI.  An  Act  Regulating  Taxation:  (Approved  June  3. 
1873,  I^ws,  page  198). 

Sec  3.  That  there  shall  be  levied  on  and  collected  from  every  person, 
firm  or  association  of  persons,  pursuing  any  of  the  following  named  occu- 
pations, an  annual  tax  (except  when  herein  otherwise  provided)  on  every 
such  occupation  or  separate  establishment,  as  foUows :  For  selling  spirit- 
uous, vinous,  malt  and  other  intoxicating  liquors,  in  quantities  less  than 
one  quart,  two  hundred  dollars ;  in  quantities  of  a  quart,  and  less  than 
ten  g^lons,  one  hundred  dollars ;  provided ^  that  this  section  shall  not  be 
80  construed  as  to  include  any  wines  or  beer  manufactured  in  this  State, 
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oi  when  sold  by  druggists  for  medicinal  purposes ;  and  provided  further ^ 
that  this  section  shall  not  be  so  construed  as  to  authorize  druggists  to  sell 
spirituous  or  intoxicating  liquors,  except  alcohol.  For  selling  in  quanti- 
ties of  ten  gallons  and  over,  one  hundr^  dollars.    «    «    ♦    ♦ 

Sec.  4.  That  the  County  Courts  of  the  several  counties  of  this  State 
shall  have  the  power  of  levying  taxes  equal  to  the  one-half  of  the  amount 
of  State  tax  herein  levied,  except  as  hereinbefore  provided :    ♦  ♦  ♦  ♦ 

The  petitioners  denied  the  Constitutionality  of  such  a  tax 
because  it  was  in  effect  discriminative  against  wine  or  beer 
sold  by  them,  because  manufactured  in  other  States.  Au- 
gust II,  1876,  the  Court  sustained  Rinker's  demurrer ;  where- 
upon the  plaintiflfe  appealed  to  the  State  Supreme  Court  and 
obtained  a  reversal,  March  29,  1877,  ^^  ^^  opinion  by 
Associate  Justice  MooRE,  based  upon  the  principles  of  Wei- 
ton  V.  Missouri^  {infra^  page  751)  though  as  to  spirituous 
liquor  there  was  no  discrimination  :  Higgins  v.  Rinker^  47 
Texas  381,  391,  393.  Rinker  then  obtained  a  rehearing^ 
and  an  affirmance  of  the  decree  in  his'  favor,  July  11,  1877^ 
This  was  upon  an  opinion  by  Chief  Justice  Roberts,  who 
drew  the  distinction  that  the  benefit  of  the  promso  could 
only  be  obtained  by  selling  the  wine  or  beer  manufactured 
in  the  State,  in  an  establishment  where  no  spirituous  liquors 
were  sold ;  the  plaintifife  were  selling  spirituous  liquors  also, 
and  therefore  they  could  not  complain  of  discrimination  be- 
cause they  must  pay  the  tax  as  sellers  of  spirituous  liquors, 
the  same  as  if  they  sold  no  wine  or  beer.     Moreover — 

If  it  be  held  that  but  one  establishment  was  contemplated  by  the  law» 
embracing  the  sale  of  either  spirituous  liquors,  or  wines,  or  beer,  or  all 
together,  then  the  main  object  of  the  law  will  be  defeated  by  its  being 
contrary  to  the  Constitution  of  the  United  States,  and  no  revenue  wDl  be 
collected,  and  no  encouragement  will  be  given,  either  to  the  manu^Eicture 
or  the  use  of  wines  or  beer,  or  both,  in  preference  to  the  use  of  spirituous 
liquors:    Robhrts,  C.  J.,  Higgins  v.  Rinker  (1877),  47  Texas  393,  401. 

Both  this  opinion  and  the  concurring  one  of  Associate  Jus* 
tice  Gould,  pointed  out  the  divisibility  of  the  Texas  stat- 
ute as  the  distinguishing  feature  of  the  case  from  Welian  v. 
Missouri  {in/ra^  page  751). 

The  Judgment  was  then  removed  to  the  Supreme  Court 
of  the  United  States,  and  there  affirmed,  November  15, 
1880,  upon  the  unanimous  opinion  of  Justice  Field,  recog- 
VoL.  XXXVIIL-47. 
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nizing  and  approving  both  the  doctrine  of  Welion  v.  Mis- 
souri^ and  the  distinction  drawn  by  the  Texas  Court :  (12 
Otto,  102  U.  S.  127).  The  case  is  therefore  chiefly  valuable 
as  an  instance  of  exceedingly  feir  dealing  with  a  State  stat- 
ute. The  principle  of  yielding  to  the  construction  of  the 
State  Court  was  also  followed  in  Machine  Co,  v.  Gage  (1880), 
10  Otto  (100  U.  S.)  676,  and  {infra^  page  753),  though  the 
true  principle  is  to  examine  the  obvious  effect  of  the  statute 
under  consideration.  This  is  the  principle  upon  which  all 
State  laws,  laying  taxes  upon  persons,  have  been  declared 
void  :  supra^  page  441,  and  infra^  page  755. 

Another  liquor  case  began  in  the  Police  Court  of  Grand 
Rapids,  Michigan,  June  19,  1883,  by  complaint  against 
Samuel  A.  Walling,  for  selling  at  wholesale  without  paying 
the  tax  required  by — 

AN  ACT  to  impose  a  tax  on  the  business  of  seUing  spirituous  and  in- 
toxicating, malt,  brewed,  and  fermented  Uquors  in  the  State  of  Michigan 
to  be  shipped  from  without  this  State :  (Approved  May  3,  1875,  Laws, 
pages  271-2;  Howell's  Stat.  \  1277). 

Section  i.  The  People  of  the  State  of  Michigan  enact.  That  every  per- 
son who  shall  come  into,  or  being  in  this  State,  shall  engage  in  the  busi- 
ness of  selling  spirituous  and  intoxicating,  malt,  brewed,  or  fermented 
liquors  to  citizens  or  residents  of  this  State,  at  wholesale,  or  soliciting  or 
taking  orders  from  citizens  or  residents  of  this  State  for  any  such  liquors, 
to  be  shipped  into  this  State,  or  furnished,  or  supplied  at  wholesale  to 
any  person  within  this  State,  by  a  person,  co-partnership,  association,  or 
corporation,  not  resident  in  this  State,  nor  having  his,  their,  or  its  prin- 
cipal place  of  business  within  tliis  State,  shall,  on  or  before  the  fourth 
Friday  of  June  in  each  year,  pay  a  tax  of  three  hundred  dollars  if  engaged 
in  seUing,  or  soliciting,  or  taking  orders  for  the  sale  of  such  spirituous 
and  intoxicating  liquors,  and  one  hundred  dollars  for  malt,  brewed,  or 
fermented  liquors.  Such  tax  to  be  paid  to  the  Auditor  General,  and  be 
by  him  paid  into  the  State  treasury,  to  the  credit  of  the  general  fund. 
'[The  remaining  sections  provide  for  exhibiting  the  tax  receipt  and  for 
punishing  violation  of  the  law] 

By  Act  of  May  19,  1881  (Laws,  pages  148-9);  Howell's 
,Stat  §  1 281),  in  force  at  the  time  of  Walling's  arrest,  resi- 
<dent  liquor  manufacturers  and  wholesale  dealers  were  taxed 
two  hundred  dollars  for  sales  of  malt,  brewed,  or  fermented 
liquors,  and  five  hundred  dollars  for  sales  of  spirituous  or 
intoxicating  liquors;  so  that  the  discrimination  was  in  favor 
,t)f  dealers  in  other  States,  but  was  strongly  against  drum- 
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mers  from  other  States,  as  agents  of  resident  dealers  paid 
in  tax  at  all. 

Walling  was  convicted  and  fined  by  the  Police  Judge: 
and,  on  appeal,  in  the  Circuit  Court  of  Kent  County,  the 
Judge  (Hon.  Robert  M.  Montgomery),  charging  the  jury 
that  as  the  statute  had  not  been  passed  upon  by  the  State 
Supreme  Court,  he  would  treat  it  as  valid.  This  conviction 
was  affirmed,  April  9,  1884,  by  the  State  Supreme  Court,  on 
an  opinion  by  Sherwood,  J.,  with  the  concurrence  of 
Thomas  M.  Cooley,  C.  J.,  and  Campbell,  and  Champ- 
LIN,  A.  JJ. :   The  People  v.  Walling^  53  Mich.  264. 

The  defences  set  up  were  all  relative  to  the  Constitution- 
ality of  the  Act:  firsts  that  it  was  contrary  to  the  State  Coji- 
stitution,  which  was  denied  by  Judge  Sherwood;  second^ 
that  it  was  contrary  to  the  commerce,  equal  rights,  and  im- 
ports clauses  of  the  Constitution  of  the  United  States.  On 
this  second  point,  of  course  the  License  Cases  and  Woodruff 
V.  Parham  were  considered  sufficient  authority. 

The  case  was  then  removed  to  the  Supreme  Court  of  the 
United  States,  where  the  judgment  was  reversed  (January 
18,  1886;  116  U.  S.  446),  on  an  opinion  by  Justice  Brad- 
ley, with  the  concurrence  of  all  the  Justices,  except  Chief 
Justice  Waite  (who  did  not  sit),  because  the  State  law  im- 
posed a  tax  discriminating  against  persons  selling  goods  to 
be  brought  from  another  State ;  this  was  expressly  upon  the 
authority  of  Welion  v.  Missouri  (infra^  page  751),  and 
Brown  v.  Houston  {suprUy  page  732):  and  as  to  the  exclu- 
siveness  of  the  Constitutional  power  over  interstate  com- 
merce, upon  the  concurring  opinion  of  Justice  Johnson  in 
Gibbons  v.  Ogden. 

The  latest  of  the  liquor  cases  also  arose  in  the  State  of 
Michigan,  in  the  State  Circuit  Court  for  Iron  County,  in  the 
prosecution  of  Henry  Lyng,  as  agent  of  a  Wisconsin  firm, 
for  selling  lager  beer  at  wholesale,  in  the  original  packages 
in  which  it  had  been  shipped,- and  without  having  com- 
plied with — 

AN  act  to  provide  for  the  taxation  and  regulation  of  the  business  of 
manufacturing,  seUing,  keeping  for  sale,  furnishing,  giving,  or  deliver- 
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iug  spirituous  and  intoxicating  liquors,  and  malt,  brewed,  or  fermented 
liquors  and  vinous  liquors  in  this  State,  and  to  repeal  all  acts  or  parts 
inconsistent  with  the  provisions  of  this  Act.  Approved,  June  28,  1887 : 
Public  acts,  446-60. 

Section  i.  The  People  of  the  State  of  Michigan  enact.  That  in  all 
townships,  cities  and  villages  of  this  State,  there  shall  be  paid  annually, 
the  following  tax  upon  the  business  of  manufacturing,  selling  or  keeping 
for  sale,  by  all  persons  whose  business,  in  whole  or  in  part,  consists  in 
selling,  or  keeping  for  sale,  or  manufacturing,  distilled,  or  brewed,  or 
malt  liquors,  or  mixed  liquors  as  follows :  »  *  «  «  Upon  the  busi- 
ness of  selling  only  brewed  or  malt  liquors,  at  wholesale  or  retail,  or  at 
wholesale  and  retail,  three  hundred  dollars  per  annum ;  upon  the  busi- 
ness of  selling  spirituous  or  intoxicating  liquors  at  wholesale,  five  hun- 
dred dollars ;  or  at  wholesale  and  retail,  eight  hundred  dollars  per  annum ; 
upon  the  business  of  manufacturing  brewed  or  malt  liquors  for  sale,  sixty- 
five  dollars  per  annum ;  upon  the  business  of  manufacturing  for  sale 
spirituous  or  intoxicating  liquors,  eight  hundred  dollars  per  annum.  No 
person  paying  a  tax  on  spirituous  or  intoxicating  liquors  under  this  act 
shall  be  liable  to  pay  any  tax  on  the'sale  of  malt,  brewed,  or  fermented 
liquors.  No  person  paying  a  manufacturer's  tax  on  brewed  or  malt  li- 
quors under  this  act,  shall  be  liable  to  pay  a  wholesale  dealer's  tax  on  the 
same. 

Having  been  convicted,  Lyng  removed  the  case  to  the 
State  Supreme  Court,  where  the  judgment  was  directed  to 
be  entered  against  him  (April  19,  1889),  on  an  opinion  by 
Long,  J.,  in  which  there  was  firsts  a  denial  of  any  discrimina- 
tion such  as  in  Walling  v.  Michigan  {supra^  page  738),  be- 
cause the  liquor  might  have  been  manufactured  within  the 
State,  and  second^  a  repetition  of  the  legal  heresy  that  de- 
livery to  the  consignee  terminated  interstate  commerce. 
The  Supreme  Court  of  the  United  States,  on  removal  to  that 
Court,  again  denied  the  principles  upon  which  the  Michigan 
Court  proceeded:  Lyng  v.  Michigan  (1890),  135  U.  S.  161, 
Chief  Justice  Fuller  pointing  out  that  the  manufacturer 
in  another  State  was  required  by  this  unconstitutional  law, 
to  pay  three  hundred  dollars,  while  the  Michigan  brewer  only 
sixty-five  dollars.  Justices  Harlan,  Gray  and  Brewer  dis- 
sented upon  the  grounds  stated  in  their  dissent  in  {Leisy  v. 
Hardin^  ante^  pages  513-44). 

The  effect  of  Hinson  v.  Loit  and  Woodruff  v.  Parham^  in 
allowing  a  State  to  tax,  so  long  as  no  discrimination  was 
practiced  against  the  products  of  other  States,  appeared  in  a 
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number  of  State  laws  ingeniously  contrived  for  the  purpose 
of  going  at  least  up  to  this  boundary  line.  In  addition  to 
the  laws  designed  to  have  a  general  effect  {supra^  pages  727- 
8),  and  those  relating  to  the  liquor  traffic,  just  treated  of, 
there  was  another  important  class  intended  to  restrain  trav- 
eling salesmen.  Such  laws  are  considered  together,  under 
the  case  of  Ward  v.  Marylandy  in/ray  page  748. 

XVI. 

Congress  can  not  exercise  police  powers  within  a  State  : 
though  a  State  can  not^  by  its  police  power ^  prevent  interstate 
commerce. 

The  Supreme  Court  of  the  United  States  zvill  uphold  State 
police  regulations^  when  enacted  in  good  faith  and  appro- 
priate to  the  protection  of  life^  liberty  and  property, 

A  provision  in  an  internal  revenue  act^  fixing  the  flashing 
point  of  illuminating  oil^  ts  of  no  effect  in  a  State. 

A  patent  for  illuminating  oily  is  no  defense  for  violating  a 
State  regulation  forbidding  the  sale  of  such  oil. 

The  United  States  \.  DeJVitt  (1870)^  9  Wall.  (76  U.  S.)  41, 
under  another  section  of  the  Internal  Revenue  Act,  also 
raised  the  question  of  the  exclusiveness  of  State  authority  in 
local  affairs.  DeWitt  was  indicted  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Michigan,  under 
Section  twenty-nine  of  the  Act  of  March  2,  1867  (14  Stat 
at  Large  484),  amending  the  Internal  Revenue  laws,  by 
making  a  misdemeanor  the  sale  of  illuminating  petroleum 
oil  which  was  inflammable  at  less  than  110°  Fahrenheit  To 
this  indictment  a  demurrer  was  interposed,  that  this  section 
was  not  a  valid  and  Constitutional  law,  and  Justice  Swayne 
and  the  District  Judge  Wilkins  differing,  June  6,  1868,  the 
case  was  certified  to  the  Supreme  Court,  where  the  Attorney 
General  argued  in  support  of  the  law,  that  it  was  for  taxation 
merely,  thus  conceding  the  power  of  the  State  over  police 
regulations.  But  Chief  Justice  Chase  thought  this  section 
a  police  regulation  and  consequently  not  valid  within  the 
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territory  oi  a  State,  citing  the  License  CaseSj  the  Passenger 
Cases  and  the  License  Tax  Cases j  supra^  pages  453,  460^ 
722. 

That  such  matters  lay  exclusively  within  the  police  power 
of  the  States,  was  distinctly  affirmed  on  the  authority  of  U. 
S.  V.  DeWiti^  in  Patterson  v.  Kentucky  (1879),  7  O^o  (97 
U.  S.)  501,  where  Patterson  had  been  indicted,  December  11^ 
1874,  i^  ^^  Paducah  City  Court,  for  selling  Aurora  Oil  after 
it  had  been  condemned  by  the  State  inspector  as  unsafe  for 
illuminating  purposes,  under  the  Kentucky  act  of  Februar>' 
21,  1874.  ^^is  oil  had  been  patented  by  the  defendant  and 
the  t)atent  was  set  up  as  a  defense,  so  as  to  raise  a  conflict 
between  the  United  States  Patent  laws  and  the  State  act. 

Upon  appeal,  the  judgment  was  affirmed  by  the  Court  of 
Appeals,  September  22,  1875,  quoting  the  decision  of  Kent, 
in  one  of  the  cases  arising»out  of  the  steamboat  monopoly  of 
Livingston  and  Fulton (^/r^,  page  429), and  U.  S.  v.  DelViity^ 
just  considered,  and  concluding : — 

The  right  of  a  State  to  protect  its  citizens  from  the  danger  attending 
the  use  of  such  fluids,  although  patented,  is  not  inconsistent  with  anj 
patent  regulation,  nor  in  violation  of  the  Federal  Constitution :  (11  Bush» 
Ky.,  311.  316). 

The  case  was  then  removed  to  the  Supreme  Court  of  the 
United  States,  where  the  judgment  was  again  affirmed,  Justice 
Harlan  delivering  the  unanimous  opinion  of  the  Court  that 
the  Kentucky  statute  was  a  police  regulation  against  which 
the  patent  laws  of  the  United  States  conferred  no  immunity^ 
because — 

The  right  to  sell  the  Aurora  Oil  was  not  derived  from  the  patent ;  that 
right  existed  before  the  patent,  and  unless  prohibited  by  valid  local  laws, 
could  have  been  exercised  without  the  grant  of  letters  patent.  The  right 
which  the  patent  primarily  secures,  is  the  exclusive  right  in  the  discovery, 
which  is  an  incorporeal  right,  or,  in  the  language  of  Lord  Mansfibi^d,  in 
Millar  v.  Taylor  (1769),  4  Burr.  2303,  **  a  property  in  notion,"  which  **has 
no  corporeal  tangible  substance.  *  *  The  enjo3mient  of  that  incorporeal  right 
may  be  secured  and  protected  by  national  authority,  against  all  hostile 
State  l^slation ;  but  the  tangible  property  which  comes  into  existence 
by  the  application  of  the  discovery  is  not  beyond  the  control,  as  to  its 
use,  of  State  legislation,  simply  because  the  inventor  acquires  a  monopoly 
in  the  discovery :  (7  Otto  97  U.  S.  506) 
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This  decision  that  the  patent  laws  did  not  prevent  State 
laws  from  requiring  a  license  for  the  sale  of  the  patent  article^ 
or  other  regulation,  was  followed  in  Webber  v.  Virginia. 
(1881),  13  Otto  (103  U.  S.)  344;  but  the  ingenuity  of  State 
evasion  required  that  it  should  be  allowed  no  further  effect. 
For,  in  Minnesota  v.  Barber  (1890),  136  U.  S.  313,  the 
Court  was  asked  to  recognize  the  police  power  of  the  State,  not 
only  over  degrees  of  fire  test  for  illuminating  oil,  but  also- 
over  the  time  between  killing  and  offering  meat  for  sale.. 
Justice  Harlan  replied,  that — 

There  is  no  real  analogy  between  that  case  and  the  one  before  us.  The 
Kentucky  Statute  prescribed  no  test  of  inspection,  which,  in  the  nature- 
of  the  property,  was  either  unusual  or  unreasonable,  or  which,  by  its  ne- 
cessary operation,  discriminated  against  any  particular  oil  because  of  the 
locality  of  its  production.    «    *    *    * 

But  a  law  providing  for  the  inspection  of  animals  whose  meats  are  de- 
signed for  human  food,  cannot  be  regarded  as  a  rightful  exertion  of  the 
police  powers  of  the  State,  if  the  inspection  prescribed  is  of  such  a  char- 
acter, or  is  burdened  with  such  conditions,  as  will  prevent  altogether  the 
introduction  into  the  State,  of  sound  meats,  the  product  of  animals 
slaughtered  in  other  States:  (136  U.  S.  327,  328). 

XVII. 

The  Constitutional  power  to  regulate  commerce  extends 
over  that  commerce  which^  though  carried  on  within  a  State^ 
is  apart  o/viterstale  or  foreign  commerce. 

Navigable  waters  of  the  United  States  are  those  used  as  c^ 
part  of  the  means  for  interstate  and  foreign  commerce, 

A  steamboat  navigating  only  ivithin  a  Staie^  must  have  the^ 
United  States  license ^  if  she  carries  freight  and  passengers 
ultimately  destined  to  another  State  or  a  foreign  nation. 

Trans-shipment  0/ freight  destined  to  another  State  or  na-- 
tion^  does  not  so  break  up  the  carriage  as  to  remove  it  front 
the  Constitutional  power  into  the  domain  of  the  Staters  police 
power. 

The  Constitutional  power  cannot  be  defeated  by  the  number 
of  separate  carriers^  or  similar  details. 


Digitized  by 


Google 


744  -  THE   LAW   GOVERNING 

The  case  of  The  Daniel  Ball  lies  within  the  purview  of 
this  article  because  it  called  for  an  examination  of  the  Con- 
stitutional power  over  commerce  within  a  State.  Had  the 
views  of  Justice  Woodbury  (aw/^,  page  462)  prevailed,  it 
ivould  have  been  enough  to  say  that  the  principle  upon 
^hich  they  rested  would  have  authoritatively  settled  this 
case  the  other  way  from  the  final  judgment  of  the  Supreme 
Court  of  the  United  States. 

The  case  began  by  an  information  filed  in  the  United 
States  District  Court  for  the  Western  District  of  Michigan, 
April  2,  1868,  against  the  steamboat  Daniel  Ball^  for  navi- 
gating the  Grand  River,  in  that  State,  with  merchandise  and 
passengers,  but  without  the  United  States  license  required 
by- 

Chap.  CXCI.  An  act  to  provide  for  the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  propelled  in  whole  or  in  part  by  steam. 
Approved  July  7,  1838 ;  5  Stat,  at  Large  304. 

Sec.  2.  And  be  it  further  enacted.  That  it  shaU  not  be  lawful  for  the 
owner,  master  or  captain  of  any  steamboat  or  vessel  propelled  in  whole 
or  in  part  by  steam,  to  transport  any  goods,  wares,  and  merchandise,  or 
passengers,  in  or  upon  the  bays,  lakes,  rivers,  or  other  navigable  waters  of 
the  United  States,  from  and  after  the  said  first  day  of  October,  one  thou- 
sand, eight  hundred  and  thirty-eight ;  without  having  first  obtained,  from 
the  proper  officer,  a  license  under  the  existing  laws,  and  without  having 
complied  with  the  conditions  imposed  by  this  act ;  and  for  each  and  every 
violation  of  this  section,  the  owner  or  owners  of  said  vessel  shaU  forfeit 
and  pay  to  the  United  States,  the  sum  of  five  hundred  dollars,  one-half 
for  the  use  of  the  informer ;  and  for  which  sum  or  sums  the  steamboat  or 
vessel  so  engaged,  shall  be  liable,  and  may  be  seized  and  proceeded 
against  summarily,  by  way  of  libel,  in  any  district  court  of  the  United 
States  having  jurisdiction  of  the  ofiense. 

This  Statute  was  repealed  by  the  Act  of  February  28, 
1 87 1,  which  substituted  the  description  of  waters : — 

Sec  41.  And  be  it  further  enacted.  That  all  steamers  navigating  the 
lakes,  bays,  inlets,  sounds,  rivers,  harbors,  or  other  navigable  waters  of 
the  United  States,  when  such  waters  are  common  highways  of  commerce, 
or  open  to  general  or  competitive  navigation,  shall  be  subject  totheprovi- 
-sions  of  this  Act :  Provided,  That  this  act  shall  not  apply  to  public  ves- 
■sels  of  the  United  States,  or  vessels  of  other  countries,  nor  to  boats,  pro- 
pelled in  whole,  or  in  part,  by  steam,  for  navigating  canals:  (16  Stat  at 
^Urge453)- 
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In  the  Revised  Statutes,  this  language  was  simplified 
into — 

Sec.  4400.  All  steam  vessels  navigating  any  waters  of  the  United 
States  which  are  common  highways  of  commerce,  or  open  to  general  or 
competitive  navigation,  excepting  public  vessels  of  the  United  States,  ves- 
sels of  other  countries,  and  boats  propelled  in  whole  or  in  part  by  steam 
for  navigating  canals,  shall  be  subject  to  the  provisions  of  this  Title. 

The  defense  offered  was  that  tlie  steamer  was  so  constructed 
as  to  be  incapable  of  navigating  the  waters  of  I<ake  Michi- 
gan, into  which  the  river  emptied ;  that  her  passengers  and 
cargo,  when  destined  to  other  States,  were  delivered  to  for- 
warding agents  at  Grand  Haven,  and  by  them  sent  on  to 
their  destination ;  and  that,  consequently,  the  steamer  was 
engaged  in  domestic  State  commerce  only,  and  not  in  the 
navigation  subject  to  the  laws  of  the  United  States. 

The  United  States  District  Judge  (Solomon  L.  Withey) 
dismissed  the  libel,  July  28,  1868,  (i  Brown  202)  in  order  to 
secure  uniformity  of  decision  in  the  two  Districts  of  the 
State,  and  not  because  he  agreed  with  the  reasoning  which 
made  trans-shipment  a  determining  fact  against  the  very  pur- 
pose of  that  change  of  carriers.  The  case  was  then  re- 
moved to  the  Circuit  Court  where  (November  6,  1868)  the 
decree  was  reversed,  the  libel  sustained  and  the  penalty 
decreed,  the  Court  being  composed  of  Justice  Swayne  and 
the  District  Judge.  On  appeal  to  the  Supreme  Court,  the 
reasoning  of  the  District  Judge  and  the  decree  of  the  Cir- 
cuit Court  were  affirmed  upon  a  unanimous  opinion  by  Jus- 
tice Field  .(January  23,  187 1  ;  10  Wall.  77  U.  S.  557), 
upon  two  grounds :  first^  that  the  River  was  a  navigable 
water  of  the  United  States,  in  contradistinction  to  the  navi- 
gable waters  of  a  State,  because  it  formed,  in  its  ordinary 
condition^  and  in  connection  with  other  waters,  a  continuous 
'highway  over  which  commerce  might  be,  and  was,  carried 
on  with  other  States  or  foreign  countries,  in  the  customary 
modes.  The  words  printed  in  italics  serve  to  distinguish 
this  case  from  Veaziev.  Moor  (1852),  14  How.  (55  U.  S.) 
568,  574  {in/roy  page  823),  and  Escanaba  Co.  v.  Chicago 
(1883),  107  U.  S.  678,  682,  which  were  in  fact  but  applica- 
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tions  of  the  principles  of  Willson  v.  The  Marsh  Co.  supra^ 
pages  445,  482  :  as  well  as  to  prevent  a  misapprehension, 
from  the  citation  by  Justice  Field,  of  The  Genessee  Chief 
(1851),  12  How.  (53  U.  S.)  443,  and  Nine  v.  Trevor  (1867), 
4  Wall.  (71  U.  S.)  555,  which  involved  the  general  doctrine 
of  navigability  in  America.  That  question  is  at  rest :  Ex 
parte  Boyer  (1884),  109  U.  S.  629  ;  The  Eagle  (1869),  8 
Wall.  (75  U.  S.)  15  ;  The  Montello  (1871),  11  Wall.  (78  U. 
S.)  411,  and  (1874),  20  Wall.  (87  U.  S.)  430,  where  the 
principles  of  the  opinion  in  the  case  of  the  Daniel  Bally 
were  applied  to  the  Fox  River,  Wisconsin,  notwithstanding 
portages  around  obstructions.  Moreover,  both  the  subject 
and  limits  of  this  article  forbid  even  a  fuller  discussion  ot 
the  difference  between  waters  not  subject  to  Congressional 
regulation  and  those  like  the  Grand  River,  just  as  when  dis- 
cussing the  bridge  cases  {ante^  pages  480-1),  the  power  to 
bridge  was  considered  only  in  connection  with  interstate 
and  foreign  commerce. 

The  second  ground  for  the  opinion  of  Justice  Field  was 
the  destination  of  the  steamer's  merchandise  and  passengers, 
notwithstanding  the  fact  that  the  steamer  was  not  run  in 
connection  with  any  other  carrier  :  that  is — 

Whenever  a  commodity  has  begun  to  move  as  an  article  of  trade  from 
one  State  to  another,  commerce  in  that  commodity  between  the  States 
has  commenced.  The  fact  that  several  different  and  independent  agencies 
are  employed  in  transporting  the  commodity,  some  acting  entirely  in  one 
State,  and  some  acting  through  two  or  more  States,  does  in  no  resp>ect  af- 
fect the  character  of  tlie  transaction.  To  the  extent  in  which  each  agency 
acts  in  that  transportation,  it  is  subject  to  the  regulation  of  Congress: 
Field,  J.,  The  Daniel  Ball  (1871),  10  WaU.  (77  U.  S.)  557,  565. 

This  statement  was  avowedly  founded  on  Marshall's 
definition  of  the  force  of  "Among"  {supra^  page  435)  and 
the  possibility  of  defeating  the  Congressional  power  by  the 
simple  expedient  of  combining  different  carriers,  each  taking 
up  the  transportation  at  the  boundary  line  of  the  adjoining 
States.  The  propriety  of  avoiding  this  possibility,  which 
might  arise  through  change  of  carriers,  or  other  accidents  or 
conveniences  of  commerce,  was  repeated  by  the  same  jus- 
tice in  the  Brooklyn  Bridge  case  of  Miller  v.  Mayor  of  New 
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York  (1883),  109  U.  S.  385,  395,  and  had  one  of  its  most 
salutary  applications  in  the  case  of  Heck  &  Petree  v.  East 
Tenn.y  Vir.  &  Ga,  RR.  Co,  decided  by  the  Interstate  Com- 
merce Commission,  on  a  report  and  opinion  by  Commissioner 
Morrison,  February  15,  1888  (3  Ann.  Report  211  ;  27 
Amer.  Law  Register  273).  The  complainants  were  re- 
fused transportation  of  their  coal  from  their  mines  located  on 
the  Coal  Creek  &  New  River  Railroad.  This  railroad  was 
the  only  means  for  carrying  the  complainants'  coal  from 
their  mines,  and  yet  presumed  to  deny  transportation  upon 
the  ground  that  it  was  a  State  corporation  whose  line  was 
wholly  within  the  State  of  Tennessee.  But  the  opinion  de- 
clared this  railroad  to  be  one  of  the  instrumentalities  of 
shipment  or  carriage  included  in  the  term  "transportation," 
and  the  complainants  therefore  to  be  entitled  to  have  their 
coal  carried  out  on  its  way  to  market  in  another  State.  The 
actual  cause  of  the  refusal  to  carry  the  coal,  was  a  disagree- 
ment amongst  the  stockholders,  and  on  this  account  a  Con- 
stitutional question  was  raised  and  decided  for  the  benefit  of 
the  public. 

The  principle  that  the  commencement  of  the  movement 
of  merchandise  destined  for  another  State  or  nation,  is  the 
period  of  time  when  the  Congressional  power  attaches,  was 
afterwards  distinctly  declared  in  Coe  v.  Errol  {infra)  as  well 
as  recognized  in  Kiddv.  Pearson  (1888),  128  U.  S.  i,  25  ; 
to  that  portion  of  this  article,  reference  may  be  made  for 
further  examination. 

XVIII. 

A  State  tax  upon  a  drummer  or  person  who  sells  by  sam- 
ple^  catalogue  or  trade  list^  or  upon  one  whose  occupation  con- 
sists  in  selling  goods^  is  a  tax  upon  the  goods  attd  not  a  mere 
license  to  carry  on  the  avocation. 

A  non-resident  cannot  be  required  to  pay  a  tax  measured 
by  his  stock  of  goods  in  another  State^  or  by  his  capacity  to  do 
business  all  aver  the  United  States  and  not  merely  within  the 
taxing  State. 
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A  non-resident  who  opens  a  place  of  busifiess  and  employs 
drummers  in  a  State^  cannot  object  to  State  taxes  which  are  no 
greater  than  those  imposed  upon  residents  of  the  State:  but 
there  must  be  do  discrimination. 

Any  tax  or  fee ^  imposed  upon  non-resident  dealers  or  their 
salesmen^  maintaining  no  place  of  business  in  the  State^  is  a 
tax  upon  interstate  commerce^  and  is  void, 

A  State  cannot  require  a  non-resident  drummer  to  pay  a 
license  fee  jor  the  privilege  of  selling, 

A  non-resident^ s  exemption  from  State  taxation  is  not  a 
greater  privilege  than  enjoyed  by  residents:  the  State  has 
the  power  to  tax  residents^  and  in  that  way^  the  ability  to 
prefer  non-residents. 

Commerce  between  a  State  and  the  District  of  Columbia 
cannot  be  restrained  by  municipal  regulations  in  the  District 
to  any  greater  extent  than  commerce  among  the  several 
States, 

Congressional  regulations  of  commerce  must  be  general 
and  not  local. 

The  agent  of  a  distant  but  interstate  railroad  may  solicit 
passengers  without  paying  a  State  license  fee. 

Commerce  amofig  the  States  includes  commerce  out  of  as 
well  as  into  a  State, 

A  State  may  not  tax  commerce  among  other  States, 

The  agents  a?td  other  facilities  selected  by  interstate  car- 
riers need  not  be  essential  to  the  cotiduct  of  their  business  in 
order  to  prevent  State  regulation  or  taxation. 

In  Wardv,  Marylafui{iSTi)  12  Wall.  (79  U.  S.)  418,  the 
Grand  Jury  for  the  City  of  Baltimore,  December  4,  1868, 
prosecuted  Elias  Ward,  a  non-resident,  for  offering  to  sell 
certain  merchandise  by  sample,  without  the  license  required 
by  Act  of  March  30,  1868,  repealing  certain  Amendments 
of  the  Code  and  substituting  the  following  section : — 
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37.  No  person,  not  being  a  permanent  resident  in  this  State,  shall  sell, 
offer  for  sale,  or  expose  for  sale,  within  the  limits  of  the  City  of  Balti- 
more, any  goods,  wares,  or  merchandise  whatever,  other  than  agticul- 
tural  products,  and  articles  manufactured  in  the  State  of  Maryland, 
within  the  limits  of  the  said  City,  either  by  card,  sample,  or  other  speci- 
men, or  by  written  or  printed  trade  list  or  catalogue,  whether  such  person 
be  the  maker  or  manufacturer  thereof  or  not,  without  first  obtaining  a 
license  so  to  do :  [Chap.  413,  Laws,  pages  786-7 :  the  other  clauses 
merely  enforcing  the  above.] 

This  license  was  double  that  required  of  a  resident  of  the 
State. 

Ward  having  admitted  the  facts,  was  adjudged  guilty  and 
fined.  On  appeal,  this  judgment  was  aSirmed,  the  State 
Court  denying  that  the  law  transgressed  the  commerce  or 
equal  rights  clauses  of  the  Constitution :  JVard  v.  The  State 
(1869),  31  Md.  279.  That  is,  the  State  Court  held  the  tax 
to  be  one  on  a  person,  and  not  on  goods  which  were  not 
eyen  alleged  to  be  in  the  original  packages  in  which  they 
had  been  brought  into  the  State : — 

There  is  nothing  in  this,  or  any  other  law  of  the  State,  which  prohibits 
or  restrains  non-resident  merchants,  manufacturers,  or  traders,  or  other 
agents,  from  bringing  their  goods  here,  and  selling  them  in  the  same 
mode  and  under  the  same  license  as  residents  of  the  State.  A  custom, 
however,  has  grown  up  in  recent  times  with  merchants  and  manufacturers,^ 
in  the  large  manutacturing  and  commercial  cities  and  States,  of  traveling 
or  sending  agents  or  runners  through  other  States  and  cities,  with  samples, 
cards,  catalogues,  or  trade-lists  of  their  goods,  and  thereby  selling  by  re- 
tail, or  wholesale,  large  quantities  of  merchandise,  located  beyond  the 
limits  of  the  States,  where  they  thus  sell,  and  not  subject  to  the  local 
State,  county,  or  municipal  taxation,  as  are  like  goods  in  the  hands  of 
resident  merchants,  or  traders,  to  the  great  detriment  of  the  business  and 
trade  of  the  latter.  Large  sales  are  thus  made,  and  an  extensive  and  lu- 
crative business  is  thus  carried  on,  and  it  is  the  object  of  the  law  in  ques- 
tion to  search  and  subject  to  taxation,  by  means  of  a  license,  the  trade 
and  business  thus  transacted  within  the  limits  of  the  principal  City  of  this 
State.  It  is,  therefore,  a  tax  upon  a  particular  business  or  trade,  carried 
on  in  a  particular  mode  within  the  limits  of  the  State,  by  a  particular  class 
of  persons,  and  not  a  tax  upon  goods  or  merchandise  imported  into  a 
State,  either  from  foreign  countries,  or  from  States,  and  the  question  is 
as  to  the  power  of  the  State  to  impose  such  tax ;  MiLi^ER,  J.,  31  Md.,  285. 

Appealing  to  the  Supreme  Court  of  the  United  States, 
Ward  secured  a  reversal  on  the  ground  that  the  equal  rights 
clause  of  the  Constitution  [Art  IV.  Sec.  2],  had  been  vio- 
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lated ;  the  opinion  was  written  by  Justice  Clifford,  with 
the  assent  of  Chief  Justice  Chase,  and  Justices  Nelson, 
SwAYNE,  David  Davis,  Strong,  Miller  and  Field. 
Justice  Bradley  went  further  and  thought  the  commerce 
clause  had  been  violated  also,  for — 

Such  a  law  would  effectually  prevent  the  manufacturers  of  the  manu- 
facturing States  from  selling  their  goods  in  other  States,  unless  they  estab- 
lished commercial  houses  therein,  or  sold  to  resident  merchants  who  chose 
to  send  them  orders.  It  is,  in  fact,  a  duty  upon  importation  from  one 
State  to  another,  under  the  name  of  a  tax :  (12  Wall.  79  U.  S.  432-3). 

Without  enforcing  or  repealing  the  law  thus  declared  un- 
constitutional (Bartol,  C.  J.,  57  Md.,  263),  the  Mar>'land 
legislature  amended  the  sections  of  the  Code  applicable  to 
resident  traders,  so  that — 

Sec  41.  No  person  or  corporation,  other  than  the  grower,  maker,  or 
manufacturer,  shall  barter  or  sell,  or  otherwise  dispose  of,  or  shall  offer 
for  sale,  any  goods,  chattels,  wares  or  merchandise,  within  this  State, 
without  first  obtaining  a  license  in  the  manner  herein  prescribed :  pro- 
videdy  persons  carrying  on  the  shad  and  herring  fisheries  in  this  State  may 
seU  and  dispose  of  so  much  salt  as  may  be  necessary  to  cure  the  fish  pur- 
chased of  them  during  the  months  of  March,  April  and  May,  and  no 
longer,  without  license,  and  that  nothing  herein  contained  shall  extend 
to  vendors  of  cakes,  or  to  the  vendors  of  beer  and  cider,  who  are  the 
makers  of  such  beer  and  cider,  but  nothing  herein  shall  exempt  any  vend- 
ors of  lager  beer,  from  the  requirements  to  obtain  a  license  to  sell  said 
lager  beer:  Chap.  349,  Laws  of  1880:  still  in  force.  Pub.  Gen.  L.,  1888, 
Art.  56,  \  35. 

Under  this  Chapter,  a  New  Yorker,  George  W.  Corson, 
was  indicted  March  22,  1881,  for  selling  tea  by  sample  to  a 
Baltimorean,  and  being  con\'icted,  appealed  to  the  State 
Court  of  Appeals.  That  tribunal  thought  that  Ward  had 
escaped  because  the  law  {supra^  page  749),  had  discriminated 
against  a  non-resident,  but  here,  in  Corson's  case,  the  new 
law  seemed  impartial.  Nor  could  the  State  Court  appreciate 
the  argument  founded  upon  the  amount  of  the  license,  fixed 
by- 

Sec  43.  The  applicant  shall  state  to  the  clerk  on  oath,  to  be  adminis- 
tered by  the  clerk,  or  if  the  applicant  reside  in  a  county,  to  be  adminis- 
tered by  the  said  clerk  or  any  justice  of  the  peace,  the  amount  of  said 
applicant's  stock  of  goods,  wares  and  merchandise  generally  kept  on  hand 
by  him  or  the  concern  in  which  he  is  engaged,  at  the  principal  season  of 
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sale ;  or  if  said  applicant  shall  not  have  previously  engaged  in  such  trade 
•>r  business,  the  amount  of  such  stock  he  expects  to  keep  as  aforesaid : 
Chap.  414,  i  3,  Laws  of  1858;  still  in  force,  Pub.  Gen.  L.,  1888,  Art.  56, 

Corson  contended  that  this  Section  operated  to  tax  prop- 
erty out  of  the  limits  of  the  State;  and  although  this  was 
denied  by  Chief  Judge  Bartol,  in  delivering  the  opinion 
(57  Md.  251,  266),  which  affirmed  Corson's  conviction  (July 
22,  1 881),  because  the  tax  was  not  on  goods  but  by  a  stan- 
dard fixed  by  the  value  of  the  goods;  yet  this  contention  had 
great  weight  in  the  Supreme  Court  of  the  United  States, 
where  the  case  was  removed  and  reversed,  March  7,  1887. 
This  case  of  Corson  v.  Maryland  (120  U.  S.  502),  was  heard, 
with  Robbins  v.  Taxing  District  {infra^  page  758),  and  the 
State  law  declared  unconstitutional  for  the  same  reasons; 
but  the  dissenting  Justices  in  the  Robbins  Case,  here  agreed 
to  the  judgment  of  reversal  of  the  Maryland  conviction,  be- 
cause the  license  required  in  that  State  was,  in  their  opinion, 
measured  by  the  capacity  of  the  drummer's  principal  to  do 
business  all  over  the  United  States,  and  without  reference  to 
the  amount  done  or  to  be  done  in  Maryland:  per  Waite,  C 
J.,  120  U.  S.  506. 

Weltonv.  State  of  Missouri {i^j6\  1  Otto  (91  U.  S.)  275, 
was  another  license  case  which  began  by  the  indictment  of 
M.  M.  Welton,  April  13,  1872,  in  the  State  Circuit  Court  for 
the  County  of  Henry,  State  of  Missouri,  for  selling  sewing 
machines  manufactured  in  another  State,  witliout  the  license 
required  by — 

Section  i.  Whoever  shall  deal  in  the  seUing  of  [patents,  patent  rights] 
patent  or  other  medicines,  Qightning  rods]  goods,  wares  or  merchandise, 
except  books,  charts,  maps  and  stationery,  which  are  not  the  growth,  pro- 
duce  or  manufacture  of  this  SteJe^  by  going  about  from  place  to  place  to 
sell  the  same,  is  declared  to  be  a  peddler  ;  Gen.  Stat.  1865,  chapter  96, 
page  417  ;  Wagner*s  Stat.  979,  as  amended  by  Act  of  April  12,  1877,  Laws, 
page  295,  striking  out  the  words  in  italics  and  inserting  the  bracketed 
words;  Rev.  Stat  1879,  26471  and  1889,  272ii. 

Sec  2.  No  person  shall  deal  as  a  peddler  without  a  license ;  and  no 
two  or  more  persons  shall  deal  under  the  same  license,  either  as  partners, 
agents,  or  otherwise  ;  and  no  peddler  shall  sell  wines  or  spirituous  liquors : 
Id.  and  Rev.  Stat.  1879,  §6471,  and  1889,  ?72i2. 
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Being  convicted,  notwithstanding  the  defence  of  the 
repugnancy  of  this  State  law  to  the  Constitutional  provisions, 
regulating  commerce  and  forbidding  imposts  {supra^  pages 
420,  425),  Welton  removed  the  case  to  the  State  Supreme 
Court ;  where  the  judgment  was  affirmed,  January  26,  1874, 
on  an  opinion  in  which  Wardv.  Maryland^  {supra^  page  748) 
was  distinguished  on  the  ground  there  and  often  supposed  to 
prevent  the  law  being  obnoxious  to  the  Constitutional  pro- 
vision :  namely  that  the  tax  was  on  the  person,  and  not  on 
the  goods. 

The  law  in  question  [in  the  Maryland  cose],  discriminated  between  citi- 
zens of  Maryland  and  citizens  of  other  States  pursuing  the  same  calling  in 
Maryland,  and  levied  a  higher  tax  upon  tlie  nonresident  peddler.  But 
there  is  no  such  feature  in  our  law.  Whether  the  peddler  comes  from 
Maine  or  Louisiana,  or  has  been  bom  and  lived  here  all  his  life,  makes  no 
difference  in  the  tax  he  pay^  for  a  peddler's  license :  NapTON,  J.,  Slate 
V.  Welton  (1874),  55  Mo.  288,  291. 

The  judgment  was  then  removed  to  the  Supreme  Court  of 
the  United  States,  and  there  reversed  upon  a  unanimous 
opinion  by  Justice  Field,  on  the  ground  of  discrimination  in 
the  State  statute  against  the  growth,  products  and  manufac- 
tures of  another  State,  as  no  license  was  required  for  ped- 
dling such  articles,  if  of  Missoiui  origin  ;  that  is,  following 
Brown  v.  Maryland  {supra y  page  439). 

Where  the  business,  or  occupation,  consists  in  the  sale  of  goods,  the 
license  tax  required  for  its  pursuit,  is  in  effect  a  tax  upon  the  goods  them- 
selves. If  such  a  tax  be  within  the  power  of  the  State  to  levy,  it  matters 
not  whether  it  be  raised  directly  from  the  goods,  or  indirectly  from  them 
through  a  license  to  the  dealer ;  but,  if  such  tax  conflict  with  any  power 
vested  in  Congress  by  the  Constitution  of  the  United  States,  it  will  not  be 
any  less  invalid  because  enforced  through  the  form  of  a  personal  license ; 
FiEi^D,  J.,     IVellon  v.  Mo,  (1876),  i  Otto  (91  U.  S.)  275,  278. 

Alluding  to  the  exception  of  injurious  discrimination,  in 
Woodruff  V,  Par  ham  (supra^  pages  728,  730),  and  declar- 
ing that  inaction  by  Congress  is  equivalent  to  a  declaration 
of  freedom,  and  quoting  from  Brawn  v.  Maryland^  the 
immunity  there  declared  for  original  packages  within  the 
Constitutional  meaning  of  this  expression  {supra^  page  443)> 
the  opinion  proceeded  \— 
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Following  the  guarded  language  of  the  Court  in  that  case  [of  Brown 
V.  Maryland]^  we  observe  here,  as  was  observed  there,  that  it  would  be 
premature  to  state  any  rule  which  would  be  universal  in  its  application, 
to.determine  when  the  commercial  power  of  the  Federal  Government  over 
a  commodity  has  ceased,  and  the  power  of  the  State  has  commenced.  It 
is  sufficient  to  hold  how  that  the  commercial  power  continues  until  the 
commodity  has  ceased  to  be  the  subject  of  discriminating  legislation  by 
reason  of  its  foreign  character.  That  power  protects  it,  even  after  it  has 
entered  tlic  State,  from  any  burdens  imposed  by  reason  of  its  foreign 
origin.  The  Act  of  Missouri  encroaches  upon  this  power  in  this  respect, 
and  is  therefore,  in  our  judgment  unconstitutional  and  void:  Field,  j., 
Welton  V.  Mo.  (1876),  i  Otto  (91  U.  S.)  275,  282. 

Welton  V.  Missouri  was  one  of  the  decisions,  which  its 
writer  afterwards  supposed  (in  Mugler  v.  Kansas^  1887,  125 
U.  S.  623,  676)  to  be  an  abandonment  of  the  Constitutional 
construction  upon  which  the  License  Cases  had  been  de- 
cided: this  has  already  been  alluded  to  and  a  quotation 
printed  on  page  459,  supra.  Here  may  be  added  that 
Justice  Bradley  had  previously  extracted  the  general  prin- 
ciple of  non-taxation  of  goods  carried  from  State  to  State 
because  of  their  origin  {Phila.  &  S.  M.  S.  Co.  v.  Cormiu 
Pa.y  1887,  122  U.  S.  326,  341),  as  well  as  potency  of  Con- 
gressional non-action  {Robbins  v.  Taxing  Dist.^  1887,  120 
U.  S.  489,  493;  Walling  v.  Mich.^  1886,  116  Id.  446,  454; 
and  Brown  v.  Houston^  1885,  114  Id.  622,  631);  so  also> 
Justice  Blatchford  in  Pickard  v.  Pullman  S.  Car  Co.y 
(1886)  117  Id.  34,  49;  Justice  SwAYNE  in  Machine  Co.  v.. 
Gage  (1880),  10  Otto  (100  U.  S.)  676,  678;  and  Chief  Justice 
Waite  in  HaU  v.  De  Cuir  (1878),  5  Otto  (95  U.  S.y485, 
490;  as  had  Justice  Miller,  the  principle  against  discrim- 
ination (fFa/5aj//,  St.  L.  &  P.  PP.  Co.  V.  /ll.y  1886,  118 
U.  S.  557,  574,  589;  Cook  v.  Pa.,  1878,  7  Otto  97  U.  S. 
566,  573);  so  also  Justice  Harlan  in  Guy  v.  Baltimorey 
(1880)  10  Otto  (100  U.  S.)  434,  439. 

All  of  these  principles  depending  upon  the  doctrine  of 
Cooley  V.  Port  Wardetis  {supra,  page  466),  as  Justice  Field 
said  himself  (A/i?*z&  Co.  v.  Kimball,  1881,  12  Otto  102  U.  S. 
691,  702),  so  that  the  License  Cases  would  seem  to  have  been 
in  fact  overruled  within  five  years  after  their  decision. 

The  Howe  Machine  Co.  v.   C;^^^(i88o),  10  Otto  (100  U. 
Vol.  XXXVIIL— 48. 
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S.)  676,  originated  before  S.  Heermans,  Justice  of  the 
Peace  of  Sumner  County,  Tennessee,  March  30,  1876,  by 
the  plaintifife  suing  the  County  Clerk  to  recover  fifteen 
dollars  and  costs  paid  him  under  protest  for  the  pri\dlege  of 
peddling  sewing  machines  in  that  County,  under  the  provi- 
sions of  the  Code,  Section  553,  in  subsection  43,  now  in- 
creased to  twenty  dollars  by  Section  618  of  the  Code  of 
1884.  Peddlers  of  articles  manufactured,  or  made  up  in 
the  State  and  of  scientific  and  religious  books  (Code  of 
1 87 1,  §  546),  and  all  articles  manufactured  of  the  produce  of 
tlie  State  (Act  of  March  24,  1875,  Chap.  98,  §  i)  were  at 
this  exempt,  in  obedience  to — 

Sec  30.  No  article  manufactured  of  the  produce  of  this  State,  shaU  be 
taxed  otherwise  than  to  pay  inspection  fees  :  Const.  1870,  Art.  II. 

The  judgment  was  rendered  in  favor  of  the  Clerk,  and 
the  plaintiffe  appealed  to  the  State  Circuit  Court,  where  the 
judgment  was  affinned,  November  13,  1876,  on  an  agreed 
statement  of  facts,  that  the  plaintiffs  manufactured  their 
sewing  machines  in  Connecticut,  but  had  an  office  in  Nash- 
ville, Tennessee,  from  whence  the  agent  had  traveled  in  a 
wagon,  peddling  the  machines  through  the  country  districts. 
The  plaintifife  then  appealed  to  the  State  Supreme  Court, 
where  the  judgment  was  again  aflRnned,  March  2, 1877,  upon 
an  opinion  distinguishing  U^cKoji  v.  Missouri  {sitpra^  page 
751),  where  the  statute  was  aimed  directly  at  the  importa- 
tion and  peddling  of  merchandise  ;  for — 

Our  statute  is  comprehensive  and  applies  to  the  resident  as  weU  as  the 
nonresident — to  home  manufacturers  as  well  as  to  the  importer  of  foreign 
goods,  or  goods  manufactured  out  of,  and  not  of  the  growth  or  produce 
of  the  State  ;  it  is  not  an  attempt  to  lay  imposts,  or  duties  on  imports 
'or  exports,  but  broadly  levies  a  tax  upon  aU  peddlers  of  sewing  machines 
-without  regard  to  place  of  growth,  or  produce  of  material,  or  of  manu- 
facture. Again,  while  our  [State]  Constitution  ordains  that  no  article 
manufactured  of  the  produce  of  the  Sta:e,  shall  be  taxed  otherwise 
than  to  pay  inspection  fees,  it  also  ordains,  as  we  have  already  noticed, 
that  **  the  Legislature  shall  have  power  to  tax  merchants,  peddlers,  and 
privileges,"  etc.  The  two  clauses  must  be  construed  pari  passu,  and  ef- 
ftect  given  to  each:  Turkey,  J.,  Machine  Co.  v.  Cage  [sic]  (1877),  9 
Baxter  (Tenn.)  518,  521. 
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The  plaintiflfe  then  removed  the  judgment  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  was  again 
and  finally  affirmed,  March  29, 1880,  on  a  unanimous  opin- 
ion by  Justice  Swayne,  who  professed  to  be  bound  by  the 
construction  put  upon  the  State  Constitution  and  laws  by 
the  State  Court  For  this,  he  cited  Leffingwell  v.  Warren 
(1862),  2  Black  (67  U.  S.)  599. 

The  same  principle  of  following  the  decisions  of  State 
Court,  construing  State  Constitutions  and  laws,  was  observed 
in  the  Texas  liquor  cases  {supra^  page  736),  and  is  therefore 
worthy  of  some  examination  here.  The  great  number  of 
cases  in  which  the  principle  has  been  followed,  forbids  any 
complete  mention  of  them,  and  perhaps  the  briefest  practical 
method  is  to  refer  to  a  recentacase  where  the  principle  was 
recognized  and  restrained  thus  : — 

In  the  case  of  the  petitioner  brought  here  by  writ  of  error  to  the  Su- 
preme Court  of  California,  our  jurisdiction  is  limited  to  the  question, 
whether  the  plaintiff  in  error  has  been  denied  a  right  in  violation  of  the 
Constitution,  laws,  or  treaties  of  the  United  States.  The  question  whether 
his  imprisonment  is  illegal  under  the  Constitution  and  laws  of  the  State, 
is  not  open  to  us.  And,  although  that  question  might  have  been  consid- 
ered in  the  Circuit  Court,  in  the  application  made  to  it,  and  by  this  Court 
on  appeal  from  its  order,  yet  judicial  propriety  is  best  consulted  by  ac- 
cepting the  judgment  of  the  State  court  upon  the  points  involved  in  that 
inquiry.  That,  however,  does  not  preclude  this  Court  from  putting  upon 
the  ordinances  of  the  supervisors  of  the  County  and  City  of  San  Fran- 
cisco, an  independent  construction  ;  for  the  determination  of  the  ques- 
tion whether  the  proceedings  under  tliese  ordinances,  and  in  the  en- 
forcement of  them,  are  in  conflict  with  the  Constitution  and  laws  of  the 
United  States,  necessarily  involves  the  meaning  of  the  ordinances,  which , 
for  that  purpose,  we  are  required  to  ascertain  and  judge.  We  are  con- 
sequently constrained,  at  the  outset,  to  differ  from  the  Supreme  Court 
of  California,  upon  the  real  meaning  of  tlie  ordinances  in  question : 
Matthews,  J.,  Yick  Wo  v.  Hopkins,  Sheriff  and  [Vo  Lee  v.  Same  (1886), 
118U.  S.356,  36^. 

That  is,  the  Supreme  Court  of  the  United  States  is  the  in- 
terpreter of  the  Constitution,  and  in  performing  this  duty  is 
not  hampered  by  State  constructions  of  State  laws  :  else  the 
declared  supremacy  of  the  Constitution  might  be  more 
threatening  than  real:  (See  above,  page  425).  For  this  rea- 
son Yick  Wo  V.  Hopkins^   as  well   as  Henderson  v.    The 
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Mayor  /  Walling  v.  Michigan  {supra^  pages  465,  738),  and 
RR.  Co.  V.  Husen  {ifi/ray  page  801)  were  cited  upon  the 
paramount  authority  of  the  Constitution  of  the  United 
States,  over  the  police  power  of  the  States,  by  Justice  Har- 
lan, in  Muglerv.  Kansas  (1887)  123  U.  S.  623,  663. 

This  case  of  Machine  Co,  v.  Gage^  did  not  receive  much 
recognition,  before  the  dissenting  opinion  of  Justice  Gray 
{ante^  page  536)  :  for  xnWalling  v.  Michigan  (1886),  116  U. 
S.  446,  461,  Justice  Bradley  merely  mentioned  it  as  not 
sustaining  an  occupation  tax  so  specialized  as  to  discriminate 
against  the  products  of  another  State  ;  and  after  citing  the 
latter  case,  Justice  Blatchford,  in  Pickard  v.  Pullman  S, 
Car  Co.  (1886),  117  U.  S.  34,  49,  referred  to  Machine  Co,  v. 
GagCy  with  some  others,  as  containing  a  collection  of  cases 
on  the  indication  of  Congressional  pleasure  from  non-action^ 
that  interstate  commerce  should  be  free  from  State  interfer- 
ence. Finally,  in  Robbins  v.  Taxing  District  (1887),  12a 
U.  S.  489,  497,  Justice  Bradley  delivering  the  majority 
opinion,  in  which  adnimmer's  tax  was  declared  invalid(?;//r^T^ 
page  758),  pointed  out  the  controlling  fact  of  the  machines^ 
though  manufactured  in  another  State,  having  been  receixed 
at  the  office  in  Nashville  and  from  thence  peddled  ;  that  is, 
the  arrival  of  the  goods  in  the  State  placed  them  within  its 
taxing  power  (supra^  page  727),  though  the  laying  of  a  tax 
on  a  peddler,  because  the  goods  were  made  in  another  State, 
would  transgress  the  Constitution  freedom  of  trade,  where  the 
peddler  had  arrived  from  another  State  (////r^,  page  759),  or 
while  the  goods  remained  in  the  Constitutional  condition  of 
an  original  package  {snpra^  pages  721,  728,  459,  491). 

In  Webber  v.  State  of  Virgina  (1881),  13  Otto  (103  U.  S.) 
344,  the  plaintiff  had  been  indicted  in  the  County  Court  of 
Henrico,  May  12,  1880,  for  selling  Singer  sewing  machines, 
which  had  been  manufactured  in  New  York  State,  without 
having  paid  a  tax  required  by,  and  not  being  excepted 
from,  the  Virginia  Act  of  March  27,  1876,  which  provided 
that— 

45.  Any  person  ivho  shall  sell  or  offer  for  sale,  the  manufactured  articles 
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or  machines  of  other  Stales  or  Territories,  unless  he  be  the  07vner  thereof, 
andlaxeaas  a  merchant,  or  take  orders  there/or,  on  commission,  or  other- 
wise, shall  be  dettned  to  be  an  agent  for  the  sale  of  manufactured  articles 
of  other  States  or  Territories,  and  shall  not  act  as  such  ivithout  taking  out 
a  license  therefor.  No  such  person  shall,  under  his  license  as  such,  sell  or 
offer  to  sell  such  articles,  through  the  agency  of  another ;  but  a  separate 
license  shall  be  required  from  any  agent,  or  employee,  who  may  sell,  or 
offer  to  sell,  such  articles  for  another.  For  any  violation  of  this  section, 
the  person  offending  shall  pay  a  fine  of  not  less  than  fifty  dollars,  nor  more 
than  one  hundred  dollars,  for  each  offence  :  (Laws  of  1875-6,  pages  184, 185). 
46.  The  specific  license  tax  upon  an  agent,  for  the  sale  of  any  manufac- 
tured article  or  machine  of  other  States  or  Territories,  shall  be  twenty-five 
dollars ;  and  this  tax  shall  give  to  any  party,  licensed  under  this  section, 
the  right  to  sell  the  same  within  the  county  or  corporation  in  which  he 
shall  take  out  his  license ;  and  if  he  shall  sell,  or  offer  to  sell  the  same  in 
any  other  of  the  counties  or  corporations  of  this  State,  he  shall  pay  an 
additional  tax  of  ten  dollars  in  each  of  tlie  counties  or  corp>oration3  where 
he  may  sell  or  offer  to  sell  the  same.  All  persons,  other  than  resident 
manufacturers,  or  their  agents,  selling  articles  manufactured  in  this  State, 
shall  pay  the  specific  license  tax  imposed  by  this  section  :  (Id). 

So  far  as  the  Singer  machine  was  a  patented  article,  all 
the  courts  followed  Patterson  v.  Kentucky  ^^  supra^  page  742. 

Upon  the  question  of  discrimination  between  manufac- 
turers in  the  State  and  those  of  other  States,  the  County 
Judge,  B.  R.  Wellford,  read  the  two  sections  together, 
omitting  the  words  in  roman,  and  concluded  tliat  the  pur- 
pose of  the  statute  was  to  impose  the  tax  upon  the  person, 
and  not  on  the  goods ;  hence  the  act  was  constitutional,  fol- 
lowing Hinson  v.  Z^//,  supra^  page  735. 

Under  these  rulings,  Webber  was  convicted  in  the  County 
Court,  and  this  judgment  was  affinned  in  the  State  Supreme 
Court  of  Appeals,  upon  the  same  grounds,  in  an  opinion  by 
Judge  Staples:  33  Grat  (Va.)  898.  The  judgment  was 
then  removed  to  the  Supreme  Court  of  the  United  States 
and  there  reversed  upon  the  ground  of  discrimination  ap- 
parent from  reading  the  two  sections  together,  as  the  Vir- 
ginia Court  did,  with  the  opposite  result : — 

By  these  Sections,  read  together,  we  have  this  result :  the  agent  for  the 
sale  of  articles  manufactured  in  other  States  must  first  obtain  a  license  to 
sell,  for  which  he  is  required  to  pay  a  specific  tax  for  each  county  in  which 
he  sells,  or  offers  to  sell  them ;  while  the  agent  for  the  sale  of  articles 
manufactured  in  the  State,  if  acting  for  the  manufacturer,  is  not  required 
to  obtain  a  license  or  pay  any  license  tax.  Here  there  is  a  clear  discrimi- 
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nation  in  favor  of  home  manufacturers  and  against  the  manufacturers  of 
other  States.  Sales  by  manufacturers  are  chiefly  effected  through  agents. 
A  tax  upon  their  agents,  when  thus  engaged,  is  therefore  a  tax  upon 
them,  and  if  this  is  made  to  depend  upon  the  foreign  character  of  the 
articles,  that  is,  upon  their  having  been  manufactured  without  the  State, 
it  is,  to  that  extent,  a  regulation  of  commerce  in  the  articles,  between 
the  States.  It  matters  not  whether  the  tax  be  laid  directly  upon  the 
articles  sold,  or  in  the  form  of  licenses  for  their  sale.  If  by  reason  of  their 
foreign  character,  the  State  can  impose  a  tax  upon  them,  or  upon  the 
persons  through  whom  the  sales  are  effected,  the  amount  of  the  tax  will 
be  a  matter  resting  in  her  discretion.  She  may  place  the  tax  at  so  high  a 
figure  as  to  exclude  the  introduction  of  the  foreign  article,  and  prevent 
competition  with  the  home  product.  It  was  against  legislation  of  this 
discriminating  kind  that  the  framers  of  the  Constitution  intende<l  to 
guard,  when  they  vested  in  Congress  the  power  to  regulate  commerce 
among  the  several  States:  Fiei^d,  J.,    Webber  v.   Va.  (1881),   13  Otto 

(103  u.  s.)  344, 350. 

This  was  precisely  the  position  of  the  Court  in  Braivn  v. 
Maryland^  in  response  to  the  sentiment  that  there  should  be 
confidence  in  the  State  governments:  {supra^  pages  440-1): 
and  it  was  fortified  by  a  reference    to  and  aflBrmance  of 
Welion  v.  Missouri^  supra^  page  751. 

Robbins  v.  The  Taxing  District  (\%^']\  120  U.  S.  489, 
began  February  4,  1884,  by  the  arrest  of  Sabine  Robbins 
for  doing  business  as  drummer  without  license,  in  Memphis, 
Tennessee,  then  officially  knowti  as  The  Taxing  District  of 
Shelby  County.  Robbins  was  selling  paper  and  stationer}' 
for  Rose,  Robbins  &  Co.,  of  Cincinnati,  Ohio,  without 
complying  with  the  State  Act  approved  April  4,  1881, 
which  amended  a  prior  act  to  establish  taxing  districts,  and 
especially — 

Sec.  16.  Be  il further  enacted^  That  subsection  fifty  (50)  mentionetl  in 
the  caption  of  this  Act,  be  amended  to  read  as  follows :  All  drummers 
and  all  persons  not  having  a  regular  licensed  house  of  business  in  the 
Taxing  District,  offering  for  sale  or  selling  goods,  wares  or  merchandise 
therein  by  sample,  shall  be  required  to  pay  to  the  County  Trustee,  the 
sum  of  ten  dollars  per  week,  or  twenty-five  dollars  per  month,  for  such 
privilege,  and  no  license  shall  be  issued  for  a  longer  period  than  three 
months:  (I^aws,  page  114). 

Robbins  was  convicted  in  the  State  Courts,  and  this  judg- 
ment was  affirmed  in  the  State  Supreme  Court,  on  a  unani- 
mous opinion  by  CoOPER,  J.,  pointing  out  the  policy  of  tlie 
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State  to  make  the  pursuit  of  numerous  enumerated  forms  of 
business,  a  privilege  to  be  paid  for  by  all  persons  without 
discrimination,  and  supposing  that  the  Constitutional  right 
to  require  a  license  was  well  settled,  especially  as  to  the  Na- 
tional Constitution,  by  Osborne  v.  Mobile  (1873),  16  Wall. 
(83  U.  S.)  479>  a  case  of  taxation  of  the  agent  of  the  South- 
em  Express  Company.  Robbms  v.  Taxing  District  (1884), 
13  Lea.  (Tenn.)  303,  310.  This  judgment  was  then  removed 
to  the  Supreme  Court  of  the  United  States,  and  there  re- 
versed, March  7,  1887,  upon  an  opinion  by  Justice  Brad- 
ley, with  the  concurrence  of  Justices  MiLLER,  Harlan, 
Matthews  and  Blatchford  (120  U.  S.  489). 

A  dissenting  opinion  was  read  by  Chief  Justice  Waite, 
for  himself  and  Justices  Field  and  Gray,  in  which  the 
chief  reliance  was  placed,  as  by  the  State  Court,  upon  Os- 
borne V.  Mobile^  just  mentioned,  where  tlie  opinion  was  de- 
livered by  Chief  Justice  Cilase,  with  the  assent  of  Justices 
Clifford,  Swayne,  Miller,  David  Davis,  Field,  Brad- 
ley, Strong  and  Hunt.  But  this  case  is  now  of  little  value 
since  the  decision  in  Lelonp  v.  Mobile  (1888),  127  U.  S. 
640,  where  Justice  Bradley  delivered  the  unanimous  opin- 
ion, denying  the  right  of  a  State  to  require  a  telegraph  com- 
pany to  pay  a  license  fee  for  the  transaction  of  interstate 
business. 

This  dissenting  opinion  in  Bobbins  v.  Taxing  District^ 
expressly  disclaimed  the  consideration  of  a  tax  upon  a  drum- 
mer without  samples ;  but  this  is  now  a  matter  of  no  im- 
portance, since  the  unanimous  judgment  of  the  Supreme 
Court  of  the  United  States  in ->i^/?rr  V.  7^70:^7^(1888),  128, 
U.  S.  129,  on  an  opinion  also  by  Justice  Bradley,  affinning 
Robbins  v.  Taxing  District^  and  declaring  unconstitutional 
the  Texas  Act  of  May  4,  1882,  amending  the  Revised  Sta- 
tutes of  188 1,  so  as  to  read: — 

Article  4665.  That  there  shaU  be  levied  on  and  collected  from  every 
person,  firm,  company  or  association  of  persons  pursuing  any  of  the  fol- 
lowing named  occupations,  an  annual  tax,  except  when  herein  otherwise 
provided,  on  every  such  occupation  or  separate  establishment,  as  follows: 
»    ♦    *    *    from  every  commercial  traveler,   drummer,  salesman,    or 
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solicitor  of  trade,  by  sample  or  otherwise,  an  annual  occupation  tax  of 
thirty-five  dollars,  payable  in  advance  ;  *  *  *  and  every  commercial 
traveler,  drummer,  salesman,  or  solicitor  of  trade  who  shall  fail,  or  re- 
fuse to  exhibit  said  receipt  to  such  officer  on  demand  by  him,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined,  in  asumnotlessthantwenty- 
iive,  nor  more  than  one  hundred  dollars :  (Laws,  pages  18  and  19). 

While  this  act  covered  those  within  the  exception  of 
Waite's  dissenting  opinion,  Asher  was  in  fact  selling  rub- 
ber stamps,  and  the  opinion  in  his  case,  was  an  unqualified 
and  unanimous  assent  to  Robbins  v.  Taxing  District.  The 
opinion  of  the  Court  of  Appeals  of  Texas  undoubtedly  forced 
the  Supreme  Court  of  the  United  States  to  the  full  extent  of 
their  previous  position,  for  the  Texas  Judge  (White)  said : 

But  such  decisions,  no  more  than  tlie  decisions  of  the  State  courts,  are 
or  should  be  binding  upon  the  latter,  if  in  themselves  unwarranted  as- 
sumptions of  Constitutional  authority — invocations  of  the  Federal  pK)wer, 
when  such  power  does  not  and  was  never  intended  to  apply  and  operate ; 
and,  moreover,  when  said  decisions  are  directly  in  conflict  >\4th  weU  ad- 
judicated cases  of  the  same  Court,  which  are  not  overruled,  and  which, 
in  addition  to  their  equal  auUiority,  are  based  upon  fundamental  and 
eternal  principles  of  reason,  justice  and  right :  Ex  parte  Asher  (1887),  23 
Texas  Ap.  662,  667 ;  s.  c.  27  Amer.  Law  Register,  77,  79-80. 

Divested  of  its  rhetoric,  it  will  be  observed  that  this  Texas 
decision  was  founded  upon  the  rule  of  unifonnity  declared  in 
Woodruff  \\  ParhafHy  and  Hijison  v.  Lett  {supra^  pages  728, 
735),  and  upon  the  exception  recognized  in  Osborne  v.  Mo- 
bile  (1873),  16  Wall.  (83  U.  S.)  479,  and  the  case  of  the  6*/^/^ 
Tax  on  Raikcay  Gross  Receipts  (1873),  15  Wall.  (82  U.  S.) 
284,  where  the  power  of  a  State  to  tax  persons  and  property 
within  its  limits  was  declared  not  to  be  restrained  by  the 
mere  fact  that  interstate  commerce  would  be  more  expensively 
conducted  ;  hence  Osborne,  an  express  agent,  w^as  required 
to  obtain  a  license,  and  the  Philadelphia  and  Reading  Rail- 
road Company  was  required  to  pay  a  tax  to  the  State  which 
chartered  it,  upon  its  gross  receipts,  including  those  from 
interstate  commerce. 

These  two  last  cases  are  directly  in  point.  They  were  decided  by  a 
unanimous  Court.  They  are  not  overruled  in  /bobbins  v.  Taxing  District ^ 
relied  upon  by  the  applicant  in  this  case.  They  are  directly  in  conflict 
^vith  the  Robbins  case,  and  the  Robbins  case  is  simply  the  opinion  of  a 
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majority,  and  not  of  the  whole  Court.  Waite,  C.  J.,  in,  to  our  minds,  an 
unanswerable  opinion,  concurred  in  by  those  profound  and  eminent  jur- 
ists, FiEi^D  and  Gray,  dissented  from  tlie  doctrine  announced.  Under 
such  circumstances,  we  do  not  feel  bound  by  the  Robbins decision,  and  not 
believing  itto  be  the  law  of  the  land,  we  will  not  consider  it  as  of  binding 
force  upon  us:  White,  P.  J.,  Ex  parte  Asher^  23  Texas  App.  674;  27 
Amer.  Law  Register,  86-7. 

It  has  already  appeared  that  Osborne  v.  Mobile^  is  no  longer 
a  valid  precedent  {supra^  page  759),  and  it  may  now  be  ob- 
served that  the  exception  recognized  in  the  case  of  tlie  State 
Tax  on  Railway  Gross  Receipts  (vide,  page  760,  suprd)^  has 
been  denied  as  to  the  business  of  carrying  on  interstate  com- 
merce by  Justice  Bradley  in  Phila.  &  S.  S.  Co.  v.  Pa, 
(1887),  122  U.  S.  326,  342,  and  in  Leloup  v.  Mobile  (1888), 
127  Id.  640,  646,  where  he  said — 

A  great  number  and  variety  of  cases,  involving  the  commercial  power  of 
Congress,  have  been  brought  to  tlie  attention  of  this  Court  within  the  past 
fifteen  years,  which  have  frequently  made  it  necessary  to  re-examine  the 
whole  subject  with  care ;  and  the  result  has  sometimes  been,  that  in  order 
to  give  ftdl  and  fair  eifect  to  the  different  clauses  of  the  Constitution,  the 
Court  has  felt  constrained  to  recur  to  the  fundamental  principles  stated 
and  illustrated  with  so  much  clearness  and  force  by  Chief  Justice  Mar- 
SHAI,!,  and  other  members  of  the  Court  in  former  times,  and  to  modify  in 
tiunie  degree  certain  dicta  and  decisions  that  have  occasionally  been  made 
in  the  intervening  period.  This  is  always  done,  however,  with  great 
•caution,  and  an  anxious  desire  to  place  the  final  conclusion  reached,  upon 
the  fairest  and  most  just  construction  of  the  Constitution  in  all  its  parts. 
In  our  opinion,  such  a  construction  of  the  Constitution  leads  to  the  con- 
clusion that  no  State  has  the  right  to  lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties  laid  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  on  the  receipts  derived  from  that  transportation, 
or  on  the  occupation  or  business  of  carrying  it  on,  and  the  reason  is  that 
such  taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regulation 
of  it,  which  belongs  solely  to  Congress :  Bradi^EV,  J.,  Leloup  v.  Mobile 
(1S88),  127  U.  S.  640,  648. 

To  this  statement  of  the  prevailing  principle  of  construc- 
tion is  appended  areference  to  the  Case  of  State  Freight  Tax 
(1873),  15  Wall.  (82  U.S.)  232;  Pensacola  TeL  Co.  v.  W.  U. 
Tel,  Co.  (1878),  96  U.  S.  I  ;  Mobile  v.  Kimball  (1881),  102 
Id.  691;  W.  U.  Tel.  Co.  V.  Texas  (1882),  105  Id.  460 ; 
Moran  v.  N.  O.  (1884),  112  Id.  69;  Gloucester  F.  Co.w 
Pa.  (1885),  114  Id.  196 ;  Brown  v.  Houston^  supra^  page  732  ; 
Walling  V.  Michigan^  supra^  738  ;  Picard  v.  P.  S.  C  Co. 
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(1886),  117  Id.  S.  34;  IVabash  R,  R.  Co,  v.  ///.  (i886>,  118 
Id.  557  ]  Rodbtns  V,  Taxmg  Dist,  supra^  page  758;  Phila. 
&  5.  5.  Co,  V.  Pa,  (1887),  122  U.  S.  326;  W,  U,  TcL'Co, 
V.  Pefidleton  (1887),  Id.  347  ;  Ratterma?t  v.  IV,  U.  Tel,  Co. 
(1888),  127  Id.  411.  To  these  may  be  added  IV,  U,  Tel.  Co, 
V.  Alabama  (1889),  132  U.  S.  472,  477 ;  Bowman  v.  Chicago 
&  N,  W.  RR.  Co,  (1888),  125  Id.  465,  497;  Fargo  y. 
Stevens  (1887),  121  Id.  230,  246  ;  Corsonw  Md,  supra,  page 
750;  and  Lyng  v.  Mich,^  supra^  page  739,  and  the  emphatic 
language  of  Justice  Bradley,  when  writing  the  unanimous 
opinion  of  the  Court  in  Asher  v.  Texas, 

Turning  to  the  dissenting  opinion  of  Chief  Justice  Waite, 
so  highly  praised  in  Texas  but  no  longer  law  in  any  part 
of  the  Union,  the  principal  foundation  for  it  appears  to 
be  a  supposed  preference  of  strangers  aver  citizens,  largely 
based  upon  confusion  of  the  two  different  methods  of  sale, 
by  sample  and  by  carrying  and  delivering  the  goods.  Upon 
this  confusion  of  thought,  a  portion  of  the  majority  opinion 
should  be  read  : — 

Many  manufacturers  do  open  houses  or  places  of  business  in  other 
States  than  those  in  which  they  reside,  and  send  their  goods  there  to  be 
kept  for  sale.  But  this  is  a  matter  of  convenience,  and  not  of  compulsion, 
and  would  neither  suit  the  convenience  nor  be  within  the  ability  of  many 
others  engaged  in  the  same  kinds  of  business,  and  would  be  entirely  un- 
suited  to  many  branches  of  business.  In  these  cases,  then,  what  shall 
the  merchant  or  manufacturer  do  who  wishes  to  sell  his  goods  in  other 
States  ?  Must  he  sit  still  in  his  factory  or  warehouse  and  wait  for  the  peo- 
ple of  those  States  to  come  to  him  ?  This  would  be  a  silly  and  ruinous 
proceeding.  *  *  *  The  truth  is,  that  in  numberless  instances,  the 
most  feasible,  if  not  the  only  practicable  way  for  the  merchant  or  manu- 
facturer to  obtain  orders  in  other  States.,  is  to  obtain  them  by  personal 
application,  either  by  himself  or  by  some  one  employed  by  him  for  that 
purpose ;  and  in  many  branches  of  business,  he  must  necessarily  exhibit 
samples  for  the  purpose  of  determining  the  kind  and  quality  of  the  goods 
he  proposes  to  sell,  or  which  the  other  party  desires  to  purchase.  *  ♦  *  * 
But  it  will  be  said  that  a  denial  of  this  power  of  taxation  will  interfere 
with  the  right  of  the  State  to  tax  business  pursuits  and  callings  carried  on 
within  it^  limits.  *  *  *  *  It  will  only  prevent  the  levy  of  a  tax,  or  the 
requirement  of  a  license,  for  making  negotiations  in  the  conduct  of  inter- 
state commerce ;  and  it  may  well  be  asked  where  tlie  State  gets  authority 
for  imposing  burdens  on  that  branch  of  business  any  more  than  for  im- 
posing a  tax  on  the  business  of  importing  from  foreign  countries,  or  even 


Digitized  by 


Google 


AN   ORIGINAL   PACKAGE.  j6^ 

on  that  of  postmaster  or  United  States  Marshal.  *  *  *  *  if  tlie  selling  of 
goods  by  sample,  and  the  cniploynient  of  drummers  for  that  purpose,  in- 
juriously affect  the  local  interest  of  the  States,  Congress,  if  applied  to, 
will  undoubtedly  make  such  reasonable  regulations  as  the  case  may  de- 
mand. And  Congress  alone  can  do  it :  for  it  is  obvious  that  such  regula- 
tions should  be  based  on  a  uniform  system,  applicable  to  the  whole 
country,  and  not  left  to  the  varied,  discordant,  or  retaliatory  enactments  of 
forty  different  States :  Bradley,  J.,  ^t?^<^/;/5  v.  Taxing  District  (1887), 
120  U.  S.  489,  495-8. 

The  latest  of  the  decisions  giving  freedom  to  drummers^ 
is  Stoiitenburg  v.  Hennick  (1889),  129  U.S.  141,  which  be- 
gan by  the  arrest  of  William  J.  Hennick  in  Washington 
City,  D.  C,  for  acting  as  commercial  agent  of  a  Baltimore 
wholesale  house,  without  having  paid  the  license  fee  required 
by  the  District  Act  of  August  23,  1871,  Section  21  : — 

Thirdy  Commercial  agents  shall  pay  two  hundred  and  fifty  dollars. 
Every  person  residing  in  the  District  of  Columbia,  whose  business  it  is, 
as  agents  for  nonresident  manufacturers  or  wholesale  dealers,  to  offer  for 
sale  merchandise,  shall  be  regarded  as  a  commercial  agent:  (Acts,  Sess. 
I,  page  93)- 

Hennick  was  convjcted,  but  only  to  be  released  upon 
Habeas  Corpus  by  the  District  Supreme  Court,  May  9, 1887, 
because  the  Act  was  an  unauthorized  regulation  of  inter- 
state commerce  and  obnoxious  to  the  principle  of  the  Rob- 
bins  Case  {siipra^  page  758).  The  discussion  of  the  princi- 
ples by  which  the  decision  was  to  be  reached,  extended  also 
to  the  power  of  Congress  over  the  District,  but  no  final  con- 
clusion was  reached  as  the  case  required  nothing  more  than 
the  determination  that  the  local  government  erected  by  Con- 
gress, was  municipal  and  not  competent  to  exercise  any 
larger  powers:  Re  Hennick  (1887),  5  Mackey  489.  The 
case  was  then  removed  to  the  Supreme  Court  of  the  United 
States  where  the  release  of  Hennick  was  affirmed,  January 
14,  1889,  on  an  opinion  by  Chief  Justice  Fuller,  on  the 
ground  taken  in  the  Robbins  Case^  that  such  business  re- 
quired uniform  regulation,  and  not  Congressional  action, 
directly  or  indirectly  for  the  District  alone.  Justice  MiLLER 
dissented  because  the  District  of  Columbia  was  not  a  State, 
a  ground  which  is  much  too  narrow,  as  was  pointed  out  in 
the  Court  below : — 
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This  District  is  set  aside  and  dedicated  to  the  uses  of  the  Nation,  and  if 
there  be  anywhere  on  the  face  of  the  earth,  a  locality  where  no  discrimina- 
tion should  be  made  as  against  the  rights  of  any  of  the  States,  or  any 
citizens  of  the  United  States,  it  should  be  upon  this  soil  where  all  are 
equal,  on  which  each  citizen  has  an  equal  right  and  in  which  each  State 
has  an  equal  right,  as  regards  all  the  other  States,  and  as  regards  the 
United  States  itself.  *  *  *  We  cannot  suppose  tliat  when  the  Con- 
gress was  vested  with  power  to  legislate  over  this  District,  it  was  clothed 
with  any  power  to  act  as  such  I/Cgislature,  in  hostility  to  the  rights  of  the 
States,  or  to  do  anything  regarding  the  interests  of  the  citizens  of  one 
State,  which  any  State  of  the  Union  could  not  do  with  regard  to  the  citi- 
zens of  any  other  State :  Merrick,  J.,  Re  Hennicky  5  Mackey  489. 

These  sentiments  are  very  similar  to  the  principle  ex- 
pressed by  Justice  MiLLER,  in  Crandall  v.  Nevada  (supra^ 
page  464),  when  denying  the  validity'  of  a  tax  upon  each 
passenger  leaving  the  State,  as  against  the  authority  of  Mc- 
Ciilloch  V.  Maryland  {\^ic))  4  Wheat.  (17  U.  S.)  316. 

The  people  of  the  United  States  constitute  one  nation.  They  have  a 
government  in  which  all  of  them  are  deeply  interested.  This  government 
has  necessarily  a  capital  established  by  law,  where  its  principal  operations 
are  conducted.  *  *  *  That  government  has  a  right  to  call  to  this 
point,  any  or  all  of  its  citizens,  to  aid  in  its  service,  as  membeis  of  the 
Congress,  of  the  Courts,  of  the  Executive  Departments,  and  to  fiU  all  its 
other  offices ;  and  this  right  cannot  be  made  to  depend  upon  tlie  pleasure 
of  a  State  over  whose  territory  they  must  pass  to  reach  tlie  point  where 
tliese  services  must  be  rendered.  *  *  *  But  if  the  government  has 
these  rights  on  her  own  account,  the  citizen  also  has  correlative  rights. 
He  has  the  right  to  come  to  the  seat  of  government  to  assert  any  claim  he 
may  have  upon  that  government,  or  to  transact  any  business  he  may  have 
with  it:  Miller,  J.,  Crandall  v.  Nevada  (1867),  6  Wall.  (73  U.  S.)  35, 
43-4. 

The  final  result  of  these  progressive  decisions  is  an  affirm- 
ance of  Robbins  v.  Talcing  District^  Leloup  v.  Mobile^  Asher 
v.  Texas^  Stoutenburg  v.  Hennick^  and  Lyng  v.  Michigan 
(herein,  pages  758,  759,  760,  763,  739,  supra\  in  the  case  of 
McCallv.  California  (1890),  136  U.  S.  104.  This  latest 
case  began  by  the  conviction  of  J.  G.  McCall,  in  the  police 
court  of  the  City  and  County  of  San  Francisco,  June  3, 
1888,  for  soliciting  passenger  traffic  in  that  City,  for  the 
firie  Railway,  extending  between  Chicago  and  New  York 
City,  without  having  paid  the  quarterly  fee  required  of  "every 
railroad  agency,"  by  a  municipal  regulation  (Order  No. 
1589  of  the  Board  of  Superv'isors  of  the  City  and  County  of 
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San  Francisco).  Upon  appeal  to  the  Superior  Court  of  that 
City,  the  judgment  was  affirmed,  but  upon  removal  to  the 
Supreme  Coiut  of  the  United  States,  it  was  reversed,  as  the 
order  imposed  a  tax  on  interstate  commerce. 

This  effect  of  the  order  was  denied  by  the  California  Court, 
on  the  ground  that  the  business  of  soliciting  passengers  in 
California  for  a  railroad  wholly  outside  of  that  State,  did  not 
restdt  in  the  introduction  of  anything  into  the  State,  and 
hence  could  not  be  an  instnunent  of  interstate  commerce. 

The  argument  is  based  upon  the  assumption  that  the  provision  in  the 
Constitution  of  the  United  States  relating  to  commerce  among  the  States^ 
applies  as  a  limitation  of  power,  only  to  those  States,  through  which  such 
commerce  would  pass,  and  that  any  other  State  can  impose  any  tax  it 
may  deem  proper  upon  such  commerce.  To  state  such  a  proposition  is  to 
refute  it ;  for  if  the  clause  in  question  prohibits  a  State  from  taxing  inter- 
state commerce  as  it  passes  through  its  own  territory,  a  fortiori  the  pro- 
hibition will  extend  to  such  commerce  when  it  does  not  pass  through  its 
territory.  *  *  *  *  It  is  further  said  that  the  soliciting  of  passengers, 
in  California,  for  a  railroad  running  from  Chicago  to  New  York,  if  con- 
nected with  interstate  commerce  at  all,  is  so  very  remotely  connected 
with  it  that  the  hindrance  to  the  business  of  the  plaintiff  in  error  caused 
by  the  tax,  could  not  directly  affect  the  commerce  of  the  road,  because  his 
business  was  not  essential.  The  reply  to  this  proposition  is  that  the  es- 
sentiality of  the  business  of  the  plaintiff  in  error  to  the  commerce  of  the 
ro€ui  he  represented,  is  not  the  test  as  to  whether  that  business  was  a  part 
of  interstate  commerce.  *  *  *  The  test  is — Was  this  business  a  part 
of  the  commerce  of  the  road?  Did  it  assist,  or  was  it  carried  on  with  the 
purpose  to  assist  in  increasing  the  amount  of  passenger  traffic  on  the 
road?  If  it  did,  the  power  to  tax  it  involves  the  lessening  of  the  com- 
merce of  the  road,  to  an  extent  commensurate  with  the  amount  of  business 
doneby  the  agent :  Lamar,  J.,  McCallv.  Cal.  (1890),  136  U.S.  104,  iio-ii. 

It  seems  advisable  to  add  once  more,  that  the  subject  of 
State  and  Congressional  regulation  of  the  instruments  of 
commerce  cannot  be  entered  into,  for  want  of  space:  the 
references  already  made  to  such  cases  as  have  reached  the 
Supreme  Court  of  the  United  States,  are  sufficient  to  show 
that  the  same  general  principles  are  there  applied. 

John  B.  Uhle,^ 

(To  be  concluded  in  the  December  number.) 
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A  stipulation  in  a  bill  of  lading  that  an  agreed  valuation  shall  cover  loss 
or  damage  from  any  cause  whatever,  does  not  relieve  the  carrier  from  lia- 
bility for  the  actual  value  of  goods  lost,  when  the  loss  has  been  caused  by 
hb  own  negligence. 

But  in  such  case  the  owner  of  the  goods  which  have  been  lost  through 
the  negligence  of  the  carrier,  may  recover  from  him  their  full  actual 
value,  notwithstanding  the  fact  that  a  less  value  was  agreed  upon  and  that 
in  consideration  of  such  agreement  a  lower  rate  of  freight  was  charged. 

MiTCHEi*!.,  J.,  dissents. 

Error  to  the  Court  of  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Trespass,  by  Hermann  Weiller  against  the  Pennsylvania 
Railroad  Company  to  recover  damages  for  the  loss  of  four 
barrels  of  whiskey,  caused  by  the  alleged  negligence  of 
defendant     Plea,  not  guilty. 

Upon  the  trial,  before  Bregy,  J.,  it  appeared  that  on  June 
15,  1887,  the  defendant  received  from  Moore  &  Sinnott,  at 
Belle  Vernon,  ten  barrels  of  whiskey,  to  be  carried  over  the 
line  of  its  road  to  Philadelphia,  and  delivered  to  Hermann 
Weiller,  the  plaintiff,  the  owner  and  consignee  thereof. 
While  the  shipment  was  in  the  possession  of  tlie  Pennsylva- 
nia Railroad  Company,  four  barrels  of  the  whiskey  were  lost  or 
destroyed  by  a  wreck  occurring  on  defendant's  railway.  The 
whiskey  was  shipped  under  a  bill  of  lading,  of  which  the 
material  clauses  were  as  follows  : — 

Received,  June  15,  1887,  from  Moore  &  Sinnott,  the  following  described 
property,  iu  apparent  good  order  (contents,  and  condition  of  contents,  of 
packages  unknown),  to  be  transported  to  and  delivered  at  the  regular 
freight  station  of  the  company  at  Philadelphia,  Pa.,  subject  to  all  \h<i^  con- 
ditions following  and  upon  the  back  of  this  receipt^  and  to  be  delivered  in 
like  good  order,  subject  to  the  said  conditions,  upon  payment  oi  freight 
and  advanced  charges,  and  upon  payment  also  of  all  charges  accruing 
under  the  said  conditions.      .     .     . 

//  is  mutually  agreed^  and  it  is  the  spirit  of  this  contract^  that  the 
Pennsylvania  Railroad  Company,  hereinafter  designated  the  carrier,  shaU 
transport  tlic  above-named  merchandise  with  all  due  care  and  dispatch  to 
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its  destination,  or  to  the  terminus  of  its  line  in  the  direction  of  destina- 
tion, and  tender  it  to  the  consignee,  or  to  the  connecting  carrier,  as  the 
case  may  be,  in  the  same  apparent  good  order  and  condition  in  which  it 
•was  receipted  for  at  point  of  shipment,  and  in  case  of  loss  from  any 
cause  within  the  carrier's  reasonable  control,  shall  pay  for  the  same  at  the 
net  invoice  price,  freight  charges  added  if  paid  (unless  a  lower  value  of 
the  articles  has  been  agreed  upon  with  the  shippers,  and  such  value  noted 
hereon,  or  same  is  determined  by  the  classification  upon  which  the  rates 
are  based),  and  in  case  of  damage  through  the  negligence  of  tlie  carrier's 
servants,  shall  pay  a  just  assessment  of  same,  the  carrier  to  have  the  full 
benefit  of  any  insurance  that  may  have  been  effected  upon  or  on  account 
of  said  goods.     .     .     . 

The  carrier  shall  not  be  liable  for  loss  or  damage  by  causes  beyond  its 
reasonable  control,  hy  fire  from  any  cause  and  wheresoever  occvuxing;  by 
riots,  strikes,  or  stoppages  of  labor,  or  by  any  of  the  causes  incident  to 
transportation,  such  as  chafing,  heating,  freezing,  leakage,  rust  or  any 
other  reason  not  directly  traceable  to  the  negligence  of  the  carrier's  ser- 
vants.    ... 

And,  finally,  in  accepting  this  shipping  receipt,  tlie  shipper,  owner  and 
consignee  of  the  goods,  and  the  holder  of  the  shipping  receipt,  agree  to  be 
bound  by  all  its  stipulations,  exceptions,  and  conditions,  whether  written 
or  printed,  as  fully  as  if  they  were  all  signed  by  such  a  shipper,  owner, 
consignee  or  holder. 

When  a  valuation  as  agreed  upon  shall  be  named  upon  this  shipping 
receipt,  it  is  distinctly  understood  that  such  valuation  shall  cover  loss  or 
damage  from  any  cause  whatever. 

By  a  provisiou  of  the  bill  of  lading  the  whiskey  was 
valued  at  twenty  dollars  per  barrel.  The  evidence  showed 
that  this  provision  was  inserted  by  the  shippers,  and  there 
was  no  question  in  the  case  as  to  their  knowledge  of  the  con- 
tents and  terms  of  the  bill  of  lading ;  that  there  were  two 
rates  of  freight  fixed  by  the  company  for  the  carriage  of 
freight  of  this  character,  to  wit,  thirty-three  cents  per  hun- 
dred pounds,  and  twenty-eight  cents  per  hundred  pounds,  and 
that  the  lower  rate  was  given  to  shippers  at  their  own  re- 
quest, upon  their  entering  into  a  contract,  which  was  written 
into  the  bill  of  lading,  tliat  in  case  of  any  loss  or  damage  no 
greater  sum  should  be  recovered  than  the  valuation  fixed 
therein,  being  in  this  instance  a  lower  valuation  than  the 
actual  value  of  the  whiskey.  The  defendant  offered  to  pay 
the  plaintiflF  for  the  barrels  of  whiskey  destroyed  at  the  valua- 
tion fixed  in  the  bill  of  lading,  to  wit,  twenty  dollars  j)er 
barrel.     The  plaintiff  refused  this  offer. 
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Defendant  requested  the  Court  to  charge — 

(i)  A  common  carrier  is  entitled  by  agreement  with  the  shipper,  and 
in  consideration  of  an  undertaking  to  transport  merchandise  at  a  low  rate 
of  freight,  to  limit  its  liability  by  fixing  a  value  upon  the  merchandise,, 
beyond  which  it  cannot  be  held  responsible.  This  having  been  done  in 
the  present  case,  there  can  be  no  recovery  beyond  the  value  of  the  whiskey 
fixed  in  the  bill  of  lading,  to  wit,  twenty  dollars  per  barrel. 

Refused. 

(2)  Under  all  the  evidence  in  this  case  tliere  can  be  no  recovery  by  the 
plaintiff  beyond  the  amount  of  twenty  dollars  per  barrel  for  the  barrels 
of  whiskey  not  delivered,  with  interest  upon  that  amount  from  the  date 
when  the  delivery  should  have  taken  place. 

Refused. 

The  Court  charged  the  jury  as  follows  : — 

**  Under  my  view  of  this  evidence  and  the  papers  in  the  case,  I  instruct 
you  to  find  for  the  plaintiff  for  the  value  of  the  whiskey  less  the  freight ; 
that  is  I257.27  less  I11.77,  witli  interest  thereon." 

Verdict  accordingly  and  judgment  thereon.  Defendant 
then  took  this  writ,  assigning  for  error  the  charge  of  the 
Court  and  the  refusal  of  its  points. 

George  Tucker  Bispham^  for  plaintiff  in  error. 
Edward  H,  Weil^  for  defendant  in  error. 

Green,  J.,  April  21,  1890.  In  the  case  of  Elkins  v.  Em-- 
pire  Transportatio7i  Co.  (1876),  *8i  Pa.  315,  no  question  of 
negligence,  or  of  the  carrier's  right  to  limit  his  liability  for 
his  acts  of  negligence,  was  raised,  discussed,  or  decided  either 
in  the  Court  below  or  in  this  Court  The  reporter  says  the 
cause  of  action  set  out  in  the  declaration  was  the  loss  of  cer- 
tain high  wines  delivered  to  defendant,  but  lost  by  negli- 
gence. This  is  the  only  reference  to  the  subject  of  negli- 
gence to  be  found  in  the  entire  report  of  the  case.  The  rec- 
ord shows  that  the  case  was  not  tried  upon  any  theory  of 
negligence,  but  exclusively  upon  the  terms,  and  interpreta- 
tion of  the  contract  as  contained  in  the  bill  of  lading.     No 
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question  was  made  upon  the  subject  of  the  right  of  the  car- 
rier to  limit  his  liabilitj  for  the  loss  occurring  by  his  own 
negligence,  and  we  are  bound  to  assume  that  the  facts  of  the 
case  did  not  give  rise  to  such  a  question.  Nothing  was  said 
upon  that  subject  either  in  the  argument  of  counsel,  or  in 
the  charge  of  the  Court  below,  or  in  the  opinion  of  this 
Court  It  was  for  this  reason  that  no  reference  was  made  to 
this  case  in  the  opinion  of  this  Court  in  the  case  of  Grogan 
&  Merz  V.  Adams  Express  Co.  (1886),  114  Pa.  523.  The 
same  reason  is  applicable  now.  It  may  be  that  the  accident 
in  the  Elkins  case  was  not  the  result  of  any  negligence  of 
the  carrier.  Judging  from  the  names  of  the  counsel  con- 
cerned, it  is  almost  certain  that  if  the  fects  had  developed  a 
case  of  negligence,  and  the  question  of  the  right  of  the  car- 
rier to  limit  his  liability  for  acts  of  negligence,  that  question 
would  have  been  promptly  raised,  discussed  and  decided. 

In  the  present  case  the  question  does  arise  under  the  con- 
ditions annexed  to  the  bill  of  lading.  Many  enumerated 
causes  of  loss  are  expressly  excepted,  such  as  fire,  riots, 
strikes,  heating,  freezing,  leakage,  rust,  etc.,  and  as  to  these  the 
right  of  the  company  to  limit  its  liability  must  be  affirmed 
in  accordance  with  numerous  decisions  of  this  and  other 
Courts.  But  the  final  clause  of  the  conditions  stipulates  that, 
"When  a  valuation  as  agreed  upon  shall  be  named  upon  this 
shipping  receipt,  it  is  distinctly  understood  that  such  valua- 
tion shall  cover  loss  or  damage  from  any  cause  whatever.'* 
•  As  this  necessarily  includes  loss  arising  from  negligence,  and 
as  the  testimony  tended  to  establish  a  loss  by  negligence,  the 
question  of  the  efficacy  of  the  clause  under  consideration  to 
relieve  the  company  from  liability  for  negligence  beyond  the 
agreed  value,  necessarily  arises.  Upon  that  subject  we  have 
so  recently  expressed  ourselves  in  the  case  of  Grogan  & 
Merz  V.  Adams  Express  Co.y  supra^  that  we  think  it  unnec- 
essary to  repeat  either  the  text  or  substance  of  the  opinion 
there  announced.  So  far  as  the  question  at  issue  is  con- 
cerned, we  can  see  no  diflference  between  that  case  and 
this. 

Vol.  XXXVIII.— 49. 
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Judgment  affirmed. 

Mitchell,  J.,  {dissenting^  To  allow  a  shipper  to  value 
his  goods  for  purposes  of  freight  charges,  etc.,  at  one  price, 
and  then  when  they  are  lost,  to  recover,  as  in  this  case,  three 
times  his  own  agreed  value,  is  a  direct  premium  on  fraud 
such  as  no  Court  ought  to  sanction.  The  public  policy 
which  prohibits  a  common  carrier  from  contracting  against 
the  negligence  of  his  employes,  or,  expressing  the  rule  in 
commercial  language,  which  prohibits  a  shipper  from  becom- 
ing his  own  insurer  against  accidental  loss,  if  he  so  chooses* 
by  paying  a  lower  rate  of  freight,  was  founded  upon  a  condi- 
tion of  things  which  has  passed  away,  and  the  rule  itself 
should,  in  my  opinion,  be  materially  modified,  if  not 
abrogated  altogether  in  regard  to  goods.  That,  however,  is 
an  alteration  of  the  law  which  is  legislative  in  its  scope  and 
cannot  be  properly  made  by  the  Courts.  I  am,  therefore,  in 
favor  of  adhering  to  the  rule  as  far  as  it  has  been  settled  by 
the  decisions,  but  would  not  extend  it  in  the  slightest  de- 
gree. In  this  case  the  public  were  offered  two  plans:  a  full 
liability  at  a  regular  rate,  or  a  stipulated  maximum  liability 
at  a  reduced  rate.  The  plaintiff,  with  full  knowledge,  chose 
the  latter.  Upon  the  reasonableness  of  such  a  regulation, 
the  argument  of  Lord  Blackburn,  in  Manchester  S.  &  JL 
Ry.  Co.  V.  Brown  (1883),  L.  R.  8  App.  Cases,  703,  712,  is 
in  my  judgment  unanswerable.  "  When  there  has  been  a 
fixed  rate,  if  it  be  shown  in  point  of  feet  that  although  people 
can  have  their  goods  reasonably  carried  at  that  rate,  they  do 
enter  into  agreements  of  this  sort  to  have  them  carried  at 
another  rate,  that  is  extremely  strong  evidence  that  the 
agreement  is  reasonable."  Instead  of  "  extremely  strong,"  I 
should  say  conclusive.  The  observations  of  Lord  Bram- 
WELL,  in  the  same  case,  are  also  worthy  of  careful  reading. 

Because  I  believe  this  case  to  be  a  step  beyond  the  pre- 
vious decisions  on  the  subject,  I  am  compelled  to  dissent  from 
this  judgment 

Sterrett  and  Williams,  JJ.,  absent 
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The  doctrine  which  is  followed 
by  the  majority  of  the  Court  in 
this  case,  is  in  consonance  with  a 
line  of  Pennsylvania  decisions,  be- 
ginning with  Farnham  v.  Camden 
&  Amboy  RR.  Co,  (1867),  55  Pa. 
53.  In  that  case  the  plain tiffe  had 
shipped  from  Philadelphia  for  New 
York  certain  bales  of  goods*  Sub- 
ject to  a  condition  in  the  bill  of 
lading  that  **the  responsibility  of 
the  company  as  carriers  of  the 
within  named  goods  is  hereby 
limited  so  as  not  to  exceed  $100 
for  every  100  lbs.  weight  thereof, 
and  at  that  rate  for  a  greater  or  less 
quantity,  the  shipper  declining  to 
pay  for  any  higher  risk.'*  The 
goods  were  carried  in  safety  to 
New  York  and  deposited  under  a 
shed  upon  the  wharf  of  the  railroad 
company,  where  they  were  destroy- 
ed by  fire,  the  company,  however, 
being  chargeable  with  no  negli- 
gence. The  Court  held  that  by  the 
special  contract  limiting  the  liabil- 
ity of  the  carrier,  its  liability  ceas- 
ed to  be  that  of  an  insurer  and  be- 
came that  of  a  bailee  for  hire.  **  It 
does  not  admit  of  a  doubt,"  said 
Thompson,  J.,  **that  a  common 
carrier  may  by  a  special  contract, 
and  perhaps  by  notice,  limit  his 
liability  for  loss  or  injury  to  goods 
carried  by  him,  as  to  every  cause  of 
injury,  excepting  that  arising  from 
his  own  or  the  negligence  of  his 
servants.  A  great  variety  of  cases 
cited  in  the  very  able  argument  of 
the  learned  counsel  for  the  defend- 
ants [James  E.  Gowen  and  Asa 
I.  Pish,  one  of  the  original  editors 
of  the  American  Law  Register] 
established  this  as  the  rule  in  Eng- 
land, from  Southcote's  Case,  4 
Coke's  Rep.  84,  A.  D.  1601,  idown 
to  TTie  Ptninsular  and  Oriental 
SUam  Navigation  Co,  v.  The 
Hon.  Farquhar  Shandy  11  Jurist, 


771,  in  1865.  The  same  rule  gen- 
erally holds  in  the  several  States 
in  this  coimtry,  as  will  appear  in 
Story  on  Bailments,  549,  notes  a  and 
b ;  Dow  V.  New  Jersey  Steam  Nav- 
igation Co.  (1854),  I  Kern  (N.  Y.) 
484;  and  in  the  Supreme  Court  of  the 
United  States  in  York  Co,  v.  The 
Central  RR.  Co.  (1866),  3  Wall. 
(70  U.  S.)  107.  This  has  long  been 
the  rule  in  this  State,  as  is  shown 
by  Bingham  v.  Rogers  (1843),  6  W. 
andS.  (Pa.)  495  ;  Laing  v.  Colder 
(1848),  8  Pa.  479;  Camden  <Sf 
Amboy  RR,  Co,  v.  Baldau/ {1S51), 
16  Id.  67 ;  Chouteaux  v.  Leech 
(1852),  18  Id.  224;  Goldey  v.  Penn- 
sylvania RR,  Co.  (1858),  30  Id.  242 ; 
and  Pennsylvania  RR.  Co,  v.  Hen- 
derson (1865),  51  Pa.  315.'*  But, 
he  adds,  "the  doctrine  is  firmly 
settled  that  a  common  carrier  can* 
not  limit  his  liability  so  as  to  cover 
his  own  or  his  servants'  negligence, 
nor  do  I  suppose  this  possible  of 
any  bailee." 

The  next  case  was  American 
Express  Co.  v.  Sands  (1867),  55  Pa. 
140,  decided  at  the  same  term  of 
Court.  Sands  had  shipped  a  bar- 
rel-saw by  the  Express  Company 
from  Pittsburgh  to  Irvine,  Warren 
Co.,  Pa.  When  delivered,  the  saw 
was  cracked  and  useless,  and  was 
therefore  not  accepted.  Sands 
brought  suit  against  the  company, 
claiming  as  damages  the  frill  value 
of  the  saw  and  obtained  a  verdict 
for  $475,  upon  which  the  Court 
entered  judgment,  notwithstanding 
the  fact  that  the  bill  of  lading  had 
contained  a  stipulation  that  the  Ex- 
press Company  was  not  to  be  held 
liable  **  for  any  loss  or  damage  of 
any  box,  package  or  thing  for  over 
I50,  unless  the  just  and  true  value 
thereof  is  herein  stated,"  there  be- 
ing no  other  statement  of  the  value 
of   the    article    shipped.     Judge 
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(afterwards  Chief  Justice)  Thomp- 
son, again  delivered  the  opinion 
of  the  Court,  which  was  as  follows: 
•*The  principles  involved  in  this 
case  were  all  discussed  in  an  opin- 
ion delivered  at  this  term,  Farn- 
ham  V.  Camden  &  Amboy  RR. 
Co.,  supra.  It  was  there  held  that 
the  company  might  limit  the  ex- 
tent of  liability  in  case  of  loss  or 
injury,  by  a  special  contract  or 
special  acceptance  of  the  goods  to 
be  carried,  and  thus  become  subject 
to  the  laws  of  bailment  only ;  but 
that  there  could  be  no  limitation 
of  liability  where  the  loss  or  injury 
resulted  from  the  negligence  of  the 
company  or  its  servants.  Was 
there  negligence  in  the  case  before 
us  ?  There  are  numerous  authori- 
ties cited  in  the  case  referred  to,  to 
show  that  when  goods  are  lost  or 
damaged  while  in  the  custody  of 
the  carrier  under  a  special  contract, 
and  he  gives  no  account  of  how  it 
occurred,  a  presumption  of  negli- 
gence will  follow  of  course.  That 
is  just  the  case  before  us,  and  hence 
it  was  right  to  hold  the  company 
liable  to  the  extent  of  the  full  value 
of  the  saw." 

The  authority  chiefly  relied  on 
by  the  majority  of  the  Court  in  the 
principal  case,  is  Grogan  v.  Adams 
Express  Co.  (1886),  114  Pa.  523. 
In  that  case  the  plaintiffs  had  ship- 
ped by  the  express  company  a 
package  containing  jewelry,  valued 
at  $198.  The  shipping  receipt 
contained  the  following  clause: 
**  Nor  in  any  event  shall  the  holder 
hereof  demand  payment  beyond 
the  sum  of  fifty  dollars,  at  which 
the  article  forwarded  is  hereby 
valued,  unless  otherwise  herein  ex- 
pressed, or  unless  specially  insured 
by  them  and  so  specified  in  this  re- 
ceipt *  *  The  Court  below  instruct- 
ed the  jury  that  this  clause  was  a 


valuation  and  a  binding  contract, 
**a  determination  on  the  part  of 
these  parties  as  to  the  value  of  that 
package,  and  governs  this  transac- 
tion, unless  the  company  took  and 
appropriated  it  to  its  own  use  when 
it  would  have  to  pay  the  whole  of 
it.**  In  this  instruction  the  Court 
expressly  followed  Harl  v.  Penn- 
svlvania  RR.  Co.  (1884),  112  U.  S. 
331,  a  case  which  will  be  discussed 
later  in  this  annotation.  In  re- 
versing the  lower  Court,  the  Penn- 
sylvania Supreme  Court  (Green, 
J.),  after  commenting  upon  the 
three  cases  already  cited,  go  on  to 
say:  *'Howis  it  in  the  case  at 
bar?  We  think  that  it  must  be 
conceded  that  by  the  terms  of  the 
express  receipt,  signed  by  the  com- 
pany's agent,  and  delivered  to,  and 
accepted  by  the  plaintiffs,  the 
article  shipped  was  valued  at  fifty 
dollars,  and  Uie  company  limited 
its  liability  to  that  sum,  and  this 
limitation  would  be  a  protection 
against  liability  beyond  that 
amount,  except  for  negligence.  It 
is  a  contract  almost  precisely  simi- 
lar to  the  one  upon  which  we  pass- 
ed, in  the  case  of  the  American 
Express  Co.  v.  Sands,  supra,  but 
is  stronger  than  that  in  favor  of  the 
carrier,  because  it  contains  an  ex- 
press agreement  that  the  article 
forwarded  was  valued  at  fifty  dol- 
lars, which  the  receipt  in  the  Sands 
case  did  not.  But  the  Express 
Company  in  the  present  case  faile*l 
to  account  for  tEe  non-delivery  of 
the  article,  and  hence  a  presump- 
tion of  negligence  arose,  which 
they  should  have  rebutted  in  order 
to  escape  liability,  but  they  did  not 
do  so.  *  *  *  The  learned  Court 
further  charged  the  jury  that  the 
defendant  could  limit  its  own  lia- 
bility, even  as  against  its  own  negli- 
gence, and  had  done  so  by  the  re- 
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ceipt  given  to  the  plaintiffs  when 
the  goods  were  shipped.  This  was 
done  in  obedience  to  a  decision  of 
the  Supreme  Court  of  the  United 
States  in  the  case  of  If  art  v.  Penn- 
sylvania J^R.  Co.,  supra.  An  ex- 
amination of  that  case  shows  that 
such  is  the  law  as  declared  by  that 
Court,  and  if  the  decision  were  of 
binding  authority  upon  us,  we 
would  be  obliged  to  follow  it.  But 
our  own  decisions  for  a  long  time 
have  established  tlie  opposite  doc- 
trine, until  it  has  become  firmly 
fixed  in  our  system  of  jurispru- 
dence. We  could  not  depart  from 
it  now  without  overruling  them  all, 
and  we  are  not  willing  to  do  so. 
The  authorities  upon  the  general 
subject  are  very  numerous  and  con- 
flicting. But  with  us  the  rule  has 
been  uniform  and  we  prefer  to  ad- 
here to  it.** 

Prior  to  Grogan  v.  Adams  Ex- 
press Co.y  the  case  of  Elfcins  v. 
Empire  Transportation  Co,  (1876), 
81  *Pa.  315,  had  come  before  the 
same  Court.  This  was  an  action 
for  the  value  of  fifty  barrels  of  high 
wines,  which  had  t)een  shipped 
under  a  bill  of  lading  containing  a 
stipulation  that  the  amount  of  loss 
or  damage  should  "be  computed 
at  the  value  or  cost  of  said  goods  or 
property  at  the  place  and  time  of 
shipment."  The  rate  of  freight, 
"50  cents  per  100  pounds,**  and 
the  words  **  Valuation  $20  per  bar- 
rel "  were  written  in  the  blanks  of 
the  printed  bill  of  lading.  The  re- 
port of  the  case  shows  that  a  por- 
tion of  the  goods  were  lost  by  an 
accident  on  the  railroad,  which 
does  not  seem  to  have  been  ex- 
plained by  the  Transportation  Com- 
pany, so  as  to  relieve  it  from  the 
presumption  of  negligence,  which 
was  alleged  in  the  declaration. 
The  Court  below  charged  that  **if 


there  was  no  contract  limiting  the 
responsibility,  they  (the  carriers) 
are  responsible  for  the  whole  loss  ; 
but  if  there  was  a  contract,  either 
express  or  implied,  tliat  they  were 
not  to  be  held  liable  beyond  $20  per 
barrel,  they  are  not  liable  beyond 
that.**  This  instruction  was  as- 
signed as  error,  but  the  Supreme 
Court  affirmed  the  judgment,  say- 
ing: **The  valuation  of  |20  per 
barrel,  written  into  the  blank  of 
the  printed  bill  of  lading,  together 
with  tlie  stipulated  freight  at  fifty 
cents  per  one  hundred  pK>unds,  are 
controlling  parts  of  the  bill  of  lad- 
ing, and  not  controlled  by  the 
printed  stipulation  that  the  amount 
of  the  loss  or  damage  accruing  and 
foiling  on  the  carriers  shall  be  com- 
puted at  the  value  or  cost  of  the 
goods  at  the  place  and  time  of  ship- 
ment. These  parts,  written  into 
the  printed  bill,  express  the  true 
contract  of  the  parties,  and  the  |2o 
per  barrel  must,  therefore,  be  re- 
garded as  the  value  or  cost,  fixed 
by  the  parties  in  advance,  as  that 
to  be  treated  as  such,  as  of  the  time 
and  place  of  shipment.  This  ac- 
cords with  the  evidence  that  snch 
freight,  if  left  to  be  determined  in 
value  at  the  place  and  time  of  ship- 
ment, would  not  be  carried  at  less 
than  f  1 .60  per  one  hundred  pounds. 
There  was  ample  consideration, 
therefore,  for  the  low  valuation  in 
this  diminution  of  the  freight  as 
stipulated  at  fifty  cents.  *  *  This  de- 
cision is  apparently  in  conflict  with 
the  other  Pennsylvania  cases,  but 
is  distinguished  in  the  majority 
opinion  in  the  principal  case. 

In  Pennsylvania  PR,  Co,  v. 
Raiordon  (1888),  119  Pa.  577,  a 
still  later  case  than  those  cited  by 
the  majority  of  the  Court,  it  was 
said  in  an  opinion  by  Wii.I4AMS,J.: 
"  It  is  too  late  to  deny  that  in 
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Pennsylvania  a  common  carrier 
may  limit  his  liability  by  a  special 
contract.  In  Aiwood  v.  Reliance 
Transportation  Co,  (1839),  9  Watts 
(Pa.)  87,  Gibson,  C.  J.,  recognized 
the  role  as  well  established,  al- 
though expressing  grave  doubts  of 
its  wisdom.  In  Laing  v.  Colder 
(1848),  8  Pa.  479,  this  Court  again 
gave  its  assent  to  the  rule,  while 
Bell,  J.,  by  whom  the  opinion  was 
delivered,  expressed  his  sympathy 
with  the  doubt  of  Chief  Justice 
Gibson.  The  same  rule  has  been 
held  in  many  later  cases,  among 
which  are  Powell  v.  Pennsylvania 
RR,  Co,  (1859),  32  Pa.  414  ;  Ameri- 
can Express  Co.  v.  Sands  (1867), 
55  Id.  140 ;  Pennsylvania  RR.  Co, 
V.  Miller  (1878),  87  Id.  395  ;  Adams 
Express  Co.  v.  SharpUss  (1876), 
77  Id.  517 ;  Clyde  y,  Hubbard  (1879), 
88  Id.  358.  It  is  equally  well  set- 
tled that  such  limitation  does  not 
relieve  the  carrier  from  liability  for 
his  own  negligence:  Pennsylvania 
RR,  Co,  V.  Miller,  supra.  The 
reason  fjpr  this  qualification  of  the 
power  to  limit  liability  rests  on 
public  policy.** 

The  contrary  doctrine  to  that  of 
the  Pennsylvania  cases  is  broadly 
stated  by  the  Supreme  Court  of  the 
United  States  in  Hart  v.  Pennsyl- 
vania R.  R.  Co.  (1884),  112  U.  S. 
331.  It  is  there  said  by  Justice 
BlaTCHFORD  :  *•  It  is  the  law  of  this 
Court,  that  a  common  carrier  may, 
by  special  contract,  limit  his  com- 
mon law  liability ;  but  that  he  can- 
not stipulate  for  exemption  from 
the  consequences  of  his  own  negli- 
gence or  that  of  liis  servants :  New 
Jersey  Steam  Nav,  Co,  v.  Mer- 
chants' Bank  (1848),  6  How.  (47  U. 
S.)  344  ;  York  Co,  v.  Central  R,  R, 
Co.  (1866),  3  Wall.  (70  U.  S.)  107  ; 
The  New  York  Central  R.  R,  Co,  v. 
Lockwood  (1873),  17  Id.  (84  U.  S.) 


357  ;  The  Southern  Express  Co.  v. 
Caldwell  (1875),  21  Id.  (88  U.  S.) 
264  ;  The  Ogdensburg,  eU,  R.  R. 
Co,  V.  Pratt  (1875),  22  Id.  (89  U.  S.) 
123  ;  Bank  of  Kentucky  v.  Adams 
Express  Co.  (1876),  93  U.  S.  174  ; 
The  Grand  Trunk  Ry.  Co.  v. 
Stevens  (1878),  95  Id.  655.  *  *  ♦ 
To  the  views  announced  in  these 
cases  we  adhere.  But  there  is  not 
in  them  any  adjudication  on  the 
particular  question  now  before  us. 
It  may,  however,  be  disposed  of 
on  principles  which  are  well  estab- 
lished and  which  do  not  conflict 
with  any  of  the  rulings  of  this 
Court.  As  a  general  rule,  and  in 
the  absence  of  fraud  or  imposition » 
a  common  carrier  is  answerable  for 
the  loss  of  a  package  of  goods 
though  he  is  ignorant  of  its  con- 
tents, and  though  its  contents  are 
ever  so  valuable,  if  he  does  not 
make  a  special  acceptance.  This  is 
reasonable,  because  he  can  alwa^-s 
guard  himself  by  a  special  accept- 
ance, or  by  insisting  on  being  in- 
formed of  the  nature  and  value  of 
the  articles  before  receiving  them. 
If  the  shipper  is  guilty  of  fraud  or 
imposition,  by  misrepresenting  the 
nature  or  value  of  the  articles,  he 
destroys  his  claim  to  indemnity, 
because  he  has  attempted  to  deprive 
the  carrier  of  the  right  to  be  com- 
pensated in  proportion  to  the  value 
of  the  articles  and  the  consequent 
risk  assumed,  and  what  he  has  done 
has  tended  to  lessen  the  vigilance 
the  carrier  would  otherwise  have 
bestowed :  2  Kent*s  Comm.  603, 
and  cases  cited;  Relfv.  Rapp  (1841), 
3  W.  &  S.  (Pa.)  21  ;  Dunlap  v.  In- 
ternational Steamboat  Co.  (1867), 
98  Mass.  371 ;  The  N.  Y.  Cent,  and 
Hudson  River  R.  R,  Co,  v.  Fraloff 
(1879),  100  U.  S.  24.  This  qualifi- 
cation of  the  liability  of  the  carrier 
is  reasonable,  and  is  as  important 
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as  the  rule  which  it  qualifies.  There 
is  no  justice  in  allowing  the  shipper 
to  be  paid  a  lai^  value  for  an  article 
which  he  has  induced  the  carrier  to 
take  at  a  low  rate  of  freight  on  the 
assertion  and  agreement  that  its 
value.isaless  sum  than  that  claimed 
after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly 
made,  as  to  value,  even  where  the 
loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The 
effect  of  the  agreement  is  to  cheapen 
the  freight  and  secure  the  carriage, 
if  there  is  no  loss  ;  and  the  effect  of 
disregarding  the  agreement,  afler  a 
loss,  is  to  expose  the  carrier  to  a 
greater  risk  than  the  parties  in- 
tended he  should  assume.  The 
agreement  as  to  value,  in  this  case, 
stands  as  if  the  carrier  had  asked 
the  value  of  the  horses  [the 
subject  matter  of  the  contract 
there  in  question],  and  had 
been  told  by  the  plaintiff  the  sum 
inserted  in  the  contract  The  limi- 
tation as  to  value  has  no  tendency 
to  exempt  from  liability  for  negli- 
gence. It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to 
respond  in  that  value  for  negligence. 
The  compensation  for  carriage  is 
based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have 
no  greater  value,  for  the  purposes 
of  the  contract  of  transportation, 
between  the  parties  to  that  contract. 
The  carrier  must  respond  for  negli- 
gence up  to  that  value.  It  is  just 
and  reasonable  that  such  a  contract, 
fairly  entered  into,  and  where  there 
is  no  deceit  practised  on  the  ship- 
per, should  be  upheld.  There  is  no 
violation  of  public  policy.  On  the 
contrary,  it  would  be  unjust  and 
unreasonable,  and  would  be  repug- 


nant to  the  soundest  principles  of 
&ir  dealing  and  of  the  freedom  of 
contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper 
should  be  allowed  to  reap  the  bene- 
fit of  the  contract  if  there  is  no  loss, 
and  to  repudiate  it  in  case  of  loss. 
*  *  *  The  distinct  ground  of  our 
decision  in  the  case  at  bar  is,  that 
where  a  contract  of  the  kind,  signed 
by  the  shipper,  is  fairly  made, 
agreeing  on  the  valuation  of  the 
property  carried,  with  the  rate  of 
freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to 
the  extent  of  the  agreed  valuation, 
even  in  case  of  loss  or  damage  by 
the  negligence  of  the  ccurier,  tlie 
contract  will  be  upheld  as  a  proper 
and  lawful  mode  of  secvu-ing  a  due 
proportion  between  the  amount  for 
which  the  carrier  may  be  respon- 
sible and  the  freight  he  receives, 
and  of  protecting  himself  against 
extravagant  and  fanciful  valua- 
tions." 

In  the  opinion  quoted,  the  fact  is 
recognized  that  the  dc^pisions  in 
this  country  on  the  question  there 
discussed,  are  at  variance.  It 
therefore  becomes  necessary,  to  a 
full  comprehension  of  the  present 
status  of  the  law  of  the  United 
States  upon  this  subject,  to  make  a 
careful  examination  of  the  rulings 
of  the  Courts  of  last  resort  in  the 
various  States. 

In  Alabama t  the  earlier  decisions 
are  in  accord  with  the  Pennsyl- 
vania rule,  but  of  late  the  tendency 
has  been  in  the  contrary  direction. 
Thus  in  the  earliest  case  upon  the 
subject.  Mobile  df  O.  R.  R.  Co,  v. 
Hopkins  (1868),  41  Ala.  486,  the 
Court  held  that  a  limitation  of  value 
**  may  be  made  by  special  contract, 
but  that  a  common  carrier  cannot 
exempt  himself,  by  any  such  con- 
tract, from  liability  for  the  negli- 
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gence,  willful  default,  or  tort,  of 
himself  or  his  servants ;  and  this 
upon  the  familiar  principle,  that 
•whatever  has  an  obvious  tendency 
to  encourage  guilty  negligence, 
fraud  or  crime,  is  contrary  to  public 
policy," — citing  Camdfn6f  A,  R. 
/?.  Co.  \,Baldat4/(iSsi),  i6  Pa.  67. 
To  the  same  effect  is  the  doctrine 
enunciated  in  Souths  North  Ala, 
R.  R.  Co.  V.  Henlein  (1875),  52 
Ala.  606,  and  Same  v.  Same  (1876), 
56  Id.  368,  although  in  these  cases 
the  Court  assumed  the  right  to 
judge  whether  the  limitation  was 
just  and  reasonable,  and  proportion- 
ate "  to  the  real  value  of  the  animal 
[the  subject-matter  of  the  contract 
was  a  mule]  and  the  amount  of 
freight  received."  In  Ala,  Great 
Southern  R,  R.  Co.  v  LittU  (1882), 
71  Ala.  611,  the  law  is  very  posi- 
tively stated  to  be  that  **  for  the 
want  of  ordinary  care,  skill  and 
diligence,  from  which  a  loss  results, 
the  carrier  is  liable  for  the  value  of 
the  goods,  as  would  be  any  other 
paid  bailee  or  agent,  and  for  ex- 
emption from  this  liability  he  has 
not  stipulated,  and  the  law  will  not 
tolerate  that  he  should  stipulate." 
This  case  is  followed  in  Louisville 
<5f  N.  R.  R.  Co.  V  Oden  (1885),  80 
Ala.  38,  but  the  latest  case,  Louis- 
ville <5f  N.  R.  R.  Co.  V.  Sherrod 
(1887),  84  Id.  178,  appears  to  adopt 
the  views  of  the  United  States 
Supreme  Court.  While  this  case 
attempts  to  distinguish  the  earlier 
Alabama  decisions,  its  practical 
effect  is  to  overrule  them.  It  is 
there  said  by  Cw)PTON,  J. :  **  Limi- 
tations as  to  value  do  not  come 
under  tlie  operation  of  the  rule, 
that  a  carrier  cannot,  by  special 
contract,  exempt  himself  from  lia- 
bility for  the  consequences  of  his 
own  negligences,  and  ordinarily  are 
not  calculated  to  induce  negligence. 


To  the  amount  of  the  agreed  valua- 
tion the  carrier  is  respK>nsible  for 
loss  occasioned  by  his  neglect,  or 
by  any  of  the  risks  or  accidents  for 
which  he  is  answerable.  No  public 
good  will  be  subserved  by  denying 
to  the  parties  the  right  to  make 
such  contracts.  The  shipper  and 
the  carrier  may  lawfully  contract 
as  to  the  valuation  of  the  articles 
to  be  transported.  Such  special 
contract  is  in  the  nature  of  an 
agreement  to  liquidate  the  damages, 
proportionately  to  the  compensation 
received  for  the  carriage,  and  the 
responsibility  of  safely  carrying  and 
delivering.  ♦  *  *  When  the 
value  has  been  thus  fairly  agreed  on, 
the  carrier  cannot  recover  a  greater 
rate,  and  the  shipper  should  not  be 
allowed  to  take  benefit  of  the  re- 
duced rate,  if  there  is  no  loss,  and 
to  repudiate  the  contract,  if  there 
is  a  loss."  The  Court,  however, 
states  as  a  qualification  of  the  role, 
that  "such  special  contracts  may 
be  avoided  by  wilful  or  wanton 
negligence  in  disregard  of  the  rights 
of  the  shipper."  Under  this  case, 
the  Alabama  rule  must  be  held  to 
sustain  limitations  of  value  by 
special  contract,  even  where  the 
loss  is  occasioned  by  negligence, 
provided  it  is  not  wilful  or  wanton. 
In  Arkansas^  the  rule  of  Hari  v. 
Pa.  RR.  Co.  has  been  expressly 
adopted  and  followed:  Si.  Louis^ 
L  M.  <Sf  S.  Ry.  Co.  v.  Lesser  (1885), 
46  Ark.  236 ;  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Weakly  (1887).  50  Id. 
397.  In  the  latter  case  the  Court 
say:  **Asa  general  rule,  the  com- 
mon carrier  is  bound  to  receive  and 
carry  that  which  is  offered  to  him 
for  transportation.  He  ought  to  be 
entitled  to  a  reasonable  reward  for 
his  services.  As  the  risk  of  con- 
veying property  of  considerable 
value  is  greater  than  that  of  small 


Digitized  by 


Google 


PENNSYLVANIA    RAILROAD   CO.    7'.    WEILLER. 


777 


valnc,  the  care  required  is,  and  the 
reward  should  be,  greater.  It  is, 
therefore,  reasonable  and  right  that 
the  value  of  the  property  shipped 
should  be  ascertained  in  order  that 
the  carrier  may  know  the  extent  of 
his  responsibility  and  the  care  and 
attention  required,  and  fix  the 
amount  of  his  reward.  *  *  *  If, 
therefore,  the  measure  of  the  lia- 
bility of  the  carrier  as  agreed  upon 
is  adjusted  by  the  reward  to  be  re- 
ceived by  the  carrier  under  his  con- 
tract, and  the  contract  of  shipment 
is  fairly  entered  into,  and  no  deceit 
is  practised  upon  the  shipper,  the 
contract  is  reasonable  as  to  the 
measure  of  liability  and  should  be 
upheld.'*  In  both  of  these  cases 
negligence  was  alleged. 

[In  California,  the  question 
would  seem  to  be  governed  by  the 
Civil  Code  of  that  State,  which  pro- 
vides: '*Sec.  2174,  The  obligation 
of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his 
part,  but  may  be  limited  by  special 
contract. 

*'Sec.  2175,  A  common  carrier 
cannot  be  exonerated  by  any  agree- 
ment made  in  anticipation  thereof, 
from  liability  for  the  gross  negli- 
gence, fraud  or  willful  wrong  of 
himself  or  his  servants. 

"SEC.2176,  A  passenger,consignor 
or  consignee,  by  accepting  a  ticket* 
bill  of  lading,  or  written  contract  for 
carriage,  with  a  knowledge  of  its 
terms,  assents  to  the  rate  of  hire, 
the  time,  place  and  manner  of  de- 
livery therein  stated,  and  also  to 
the  limitation  stated  therein  upon 
the  amount  of  the  carrier's  liability 
in  case  property  carried  in  packages, 
trunks,  or  boxes  is  lost  or  injured, 
when  the  value  of  such  property  is 
not  named  ;  and  also  to  the  limita- 
tion stated  therein  to  the  carrier's 


liability  for  loss  or  injury  to  live 
animals  carried.  But  his  assent  to 
any  other  modification  of  the  car- 
rier's obligations  contained  in  such 
instrument,  can  be  manifested  only 
by  his  signature  to  the  same."  And 
it  is  further  provided  by — 

**  Sec.  2200,  A  common  carrier  of 
gold,  silver,  platina,  or  precious 
stones,  or  of  imitations  thereof,  in 
a  manufactured  or  unmanufiictured 
state ;  of  timepieces  of  any  descrip- 
tion ;  of  negotiable  paper  or  other 
valuable  writings ;  of  pictures,  glass, 
or  china  ware  ;  of  statuary,  silk,  or 
laces  ;  or  of  plated  ware  of  any  kind, 
is  not  liable  for  more  than  fifty  dol- 
lars upon  the  loss  or  injury  of  any 
one  package  of  such  articles,  unless 
he  has  notice,  upon  his  receipt 
thereof,  by  mark  upon  the  package 
or  otherwise,  of  the  nature  of  the 
freight;  nor  is  such  carrier  liable 
upon  any  package  carried  for  more 
than  the  value  of  the  articles  named 
in  the  receipt  or  the  bill  of  lading." 
The  recent  case  of  Scammon  v. 
JVells,  Fargo  and  Co.  (1890),  84  Cal. 
311,  was  decided  under  this  last 
section,  the  Court  saying,  "this 
measure  of  damages  was  adopted 
for  the  protection  of  the  carrier,  and 
docs  no  injustice  to  the  owner." 

[In  Ormsby  v.  U.  P.  Ry,  Co. 
(1880),  U.  S.  C.  a.,  D.  Colorado,  2 
McCrary  48,  there  was  a  printed 
statement  appended  to  the  con- 
tract, headed  '*  Rules  and  regula- 
tions for  the  transportation  of  live 
stock,"  which  contained  a  schedule 
of  amounts  for  which  the  com- 
pany would  be  liable  in  case  of 
damage  or  injury  to  such  livestock, 
but  such  statement  was  not  signed 
by  the  plaintiff  or  his  agent.  The 
Court  therefore  charged  the  jury 
that  the  statement  was  **  not  in  the 
contract,  *  *  ♦  that  the  ship- 
per is  only  bound  by  the  stipula- 


Digitized  by 


Google 


778 


PENNSYLVANIA   RAILROAD   CO.   V.  WEILLER. 


dons  contained  in  the  contract  it- 
self,*' and  that  such  **  rules  and 
regulations  for  the  transportation 
of  live  stock,  printed  at  the  head  of 
this  contract,  ♦  *  are  not  a  part 
of  the  contract  with  this  plaintiff.** 
In  Overland  Mail  (Sf  Express  Co, 
V.  Carroll  (1883),  7  Colo.  43,  the 
Court  said :  **  Appellant  [the  Com- 
pany] could  not  make  a  binding 
contract  with  the  owner,  whereby 
it  should  be  released  from  all  lia- 
bility in  case  of  loss  through  negli- 
gence. Upon  the  same  principle, 
it  could  not  make  a  binding  con- 
tract with  him  limiting  its  liability 
for  loss  occasioned  by  its  negli- 
gence to  fifty  dollars,  or  to  any 
other  sum  short  of  the  actual  value 
of  the  goods  shipped,  provided  of 
course,  that  it  had  notice  of  such 
actual  value  when  it  received 
them.*' 

[In  Lawrence  and  others  v.  The 
New  York,  Providence  <2f  Boston 
RR.  Co.  (1869),  36  Conn.  63,  there 
was  a  clause  in  the  bill  of  lading 
**  that  no  responsibility  will  be  ad- 
mitted under  any  circumstances  to 
a  greater  amount  upon  any  article 
of  freight  than  two  hundred  dollars, 
unless  upon  notice  given  of  such 
amount,  and  a  special  agreement 
therefor.  *  *  The  Court  below  charg- 
ed the  jury  that  the  plaintif]^  were 
entitled  to  tlie  full  value  of  the 
goods  lost,  but  the  appellate  Court 
said,  *'  This  was  clearly  wrong. 
There  was  no  claim  or  pretense  of 
any  gross  negligence  on  the  part  of 
the  defendants.  They  stored  the 
goods  in  their  depot,  because  the 
boat  that  evening  was  so  full  that 
that  it  could  not  take  them.  They 
had  therefore  to  lie  over  for  the 
boat  of  the  following  day  ;  and  in 
the  meantime,  they  were  destroyed 
by  an  accidental  fire.     And  it  is 


admitted  that  no  notice  was  given 
of  the  value  of  the  packages  be- 
yond two  hundred  dollars.  We 
think,  therefore,  that  the  most  the 
plaintifis  should  have  been  per- 
mitted to  recover  is  two  hundred 
dollars  for  each  package,  instead 
of  the  full  value  of  the  packages.'* 
The  case  of  Welch  v.  The  Boston 
&  Albany  RR,  Co.  (1874),  44 
Conn.  333,  supports  the  rule  that  if 
a  special  contract  relieves  from  all 
liability,  it  is  void.  If  it  limits  re- 
sponsibility to  the  exercise  of  ordi- 
nary care,  *  *  the  company 
have  the  benefit  of  their  contract. 

[In  Dakota,  the  question  is  gov- 
erned by  the  Civil  Code,  which  pro- 
vides, *'  J  1 26 1,  The  obligations  of 
a  common  carrier  cannot  be  limited 
by  general  notice  on  his  part,  but 
may  be  limited  by  special  contract. 

**  J  1262,  A  common  carrier  can- 
not be  exonerated  by  any  agree- 
ment, made  in  anticipation  thereof, 
from  liability  for  the  gross  negli- 
gence, fraud,  or  willful  wrong  of 
himself  or  his  servants. 

**  {  1263,  A  passenger,  consignor, 
or  consignee,  by  accepting  a  ticket, 
bill  of  lading,  or  written  contract 
for  carriage,  with  a  knowledge  of 
its  terms,  assents  to  the  rate  of 
hire,  the  time,  place  and  manner 
of  delivery  therein  stated.  But  his 
assent  to  the  other  modifications  of 
the  carrier's  rights  or  obligations 
contained  in  such  instrument  can 
only  be  manifested  by  his  signature 
to  the  same.'*  The  case  of  Hart- 
well  \.  N.  P.  E,  Co,  (1889),  5  Dak. 
463,  was  decided  under  these  sec- 
tions. There,  the  defendants  sought 
to  free  themselves  from  liability  on 
the  ground  that  there  was  a  special 
contract  limiting  the  amount  to  be 
claimed,  and  the  time  within 
which  notice  of  loss  was    to   be 
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given,  but  the  Court  held  there  was 
no  special  contract,  the  plaintiflF 
not  haying  signed  any  documentor 
paper,  the  receipt  being  a  mere 
notice  which  would  not  limit  the 
carrier's  liability. 

pn  the  District  of  Columdia^the 
carrier  is  held  liable  for  the  actual 
value  of  the  goods,  for  in  Gait  v. 
Adams  Express  Company  (1879), 
Mc Arthur  &  Mackey  (S.  a.  D.  C.) 
124,  James,  J.,  says:  **We  hold 
*  *  that  the  principle  of  law 
which' for  considerations  of  public 
welfare  forbids  a  common  carrier  to 
bargain  in  particular  cases  for  com- 
plete exemption  from  responsibility 
for  a  violation  of  his  duties,  forbids 
him  to  impair  his  obligations  to  the 
community  by  bargaining  in  par- 
ticular cases  for  an  exemption  from 
•&  considerable  part  of  that  respon- 
sibility. The  ground  on  which  the 
rule  is  based,  that  even  the  ship- 
per's perfect  consent  can  not  wholly 
relieve  the  carrier,  is,  that  the  ob- 
ject which  he  undertakes  to  regu- 
late by  contract  is  not  his  own  but 
a  public  right.  *  *  The  princi- 
ple of  the  rule  is  that  an  agreement 
which  operates  to  interfere  with  the 
public  right  touching  the  care  and 
good  flEuth  of  common  carriers,  is 
an  agreement  against  public  policy 
and  welfare,  and  is,  therefore,  void; 
and  as  an  agreement  that  his  negli- 
gence shall  be  cheap  must  operate 
in  this  way,  it  necessarily  falls 
within  that  principle."  In  this 
case  the  carrier's  liability  was 
limited  to  fifty  dollars  unless  spe- 
cially insured,  and  specified  in  the 
receipt. 

[The  Code  of  Georgia  provides, 
'*  2  2068,  a  common  carrier  cannot 
limit  his  legal  liability  by  any  notice 
given,  either  by  publication  or  by 
entry  on  receipts  given  on  tickets 
sold.    He  may    make  an    express 


contract  and  will  then  be  governed 
thereby."  In  Southern  Express 
Co.v,  Newby  (1867),  36  Ga.  635,  it 
was  held  under  this  section,  that  a 
receipt  stipulating  for  exemption 
from  liability  and  limiting  the 
amount  to  be  recovered  to  a  certain 
amount  per  package,  unless  the  real 
value  be  named  at  the  time  of  ship- 
ment, was  not  a  special  contract 
within  the  section,  and  the  company 
were  therefore  liable  for  the  full 
value.  To  the  same  effect,  Purcell 
V.  Southern  Express  Co,  (1866),  34 

Id.  515. 

[In  Illinois,  there  would  seem  to 
be  some  confiict  of  opinion  upon 
the  question.  The  Western  Trans- 
portalion  Co.  v.  Newhall,  et  aL 
(i860),  24  III.  466,  was  a  case  where 
there  were  certain  qualifications 
and  conditions  on  the  back  of  the 
receipt,  which  the  company  con- 
tended formed  a  part  of  its  contract, 
and  there  the  Court  say,  •*  We  be- 
lieve the  rule  to  be  now  well  settled, 
that  the  common  law  liability  of  a 
common  carrier  cannot  be  so  re- 
stricted, for  notwithstanding  the 
notice,  the  owner  has  a  right  to  in- 
sist  that  the  carrier  shall  receive 
and  carry  the  goods,  subject  to  all 
the  incidents  of  his  employment, 
and  there  can  be  no  presumption 
when  they  are  delivered  to,  and  re- 
ceived by,  the  carrier,  that  the 
owner  intended  to  abandon  any  of 
his  legal  rights,  or  yield  to  the 
wishes  of  the  carrier.  *  *  A  com- 
mon carrier  being  regarded  as  an 
insurer  of  the  goods,  and  account- 
able for  any  damage  or  loss  that  may 
happen  to  them  in  the  course  of  the 
conveyance,  unless  arising  from 
the  act  of  God  or  the  public  enemy, 
it  is  not  deemed  salutary  policy, 
that  he  shall  escape  this  liability, 
by  such  general  notices  as  we  are 
considering.    He  may  qualify  his 
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liability  by  a  general  notice  to  all 
who  may  employ  him,  of  any  rea- 
sonable requisition  to  be  observed 
on  their  part  in  regard  to  the  man- 
ner of  delivery  and  entry  of  parcels, 
flnd  the  information  to  be  given  to 
liim  of  their  contents,  the  rates  of 
freightandthe  like  ;  as  for  example, 
that  he  will  not  be  responsible  for 
j^oods  above  the  value  of  a  certain 
sum  unless  they  are  entered  as  such, 
and  paid  for  accordingly."  I/ater 
cases  would,  however,  seem  to  con- 
flict with  this  opinion. 

In  Adams  Express  Company  v. 
Stettaners  (1871),  61  111.  184,  goods 
were  shipped  from  Chicago  to  New 
York,  worth  in  fact  J400,  for  which 
tlie  company  gave  a  receipt,  limit- 
ing its  liability  to  $50,  in  case  of 
loss,  of  which  the  shipper  had 
notice.  The  Court  held  that  *  *  even 
if  it  should  be  conceded  that  the 
shipper  in  this  case  must  be  con- 
sidered as  having  assented  to  the 
terms  of  the  bill  of  lading,  we  can- 
not hold  the  carrier  excused  from 
the  exercise  of  reasonable  and  ordi- 
nary care.  Courts  have  often  had 
occasion  to  express  their  regret  that 
common  carriers  have  been  per- 
mitted, even  by  contract,  to  dis- 
charge themselves  from  the  obliga- 
tions imposed  by  the  salutary  rules 
of  the  common  law.  It  is  very  un- 
reasonable in  the  carrier  to  say  that 
it  will,  in  no  event,  be  liable  beyond 
the  sum  of  $50  in  the  absence  of  a 
special  contract,  though  it  may 
have  received  much  more  than  that 
fiura  merely  in  the  way  of  freight. 
If  common  carriers  desire  to  deal 
fairly  with  the  public,  it  would  be 
very  easy  for  them  to  require  the 
shipper  to  specify  the  value  of  the 
merchandise  and  insert  the  amount 
in  the  receipt,  making  their  charges 
in  proportion  to  their  liability.  If 
the  shipper  should  falsely  state  the 


value  he  could  not  complain  at  be. 
ing  held  to  his  own  valuation.  In 
order  to  prevent  the  carrier  from 
releasing  himself,  by  contract,  from 
all  liability,  courts  have  laid  down 
the  rule  above  stated  that  he  cannot 
even  by  contract,  exempt  himself 
from  the  exercise  of  reasonable 
care." 

pn  Oppenheimer&Co.v.U.S.Ex- 
press  Co.  (i873),69m.  62,  Mr.  Justice 
Shhi^don  in  delivering  the  opinion 
of  the  Court,  said:  **  A  distinction 
exists  between  the  effect  of  these 
notices  by  a  carrier  which  seek  to 
discharge  him  from  duties  which 
the  law  has  annexed  to  his  employ- 
ment, and  those,  like  the  one  in 
question,  designed  simply  to  insnre 
good  faith  and  fair  dealing  on  the 
part  of  his  employer — in  the  former 
case  notice  alone  not  being  effectual, 
without  an  assent  to  the  attempted 
restriction  ;  while  in  the  latter  case, 
notice  alone,  if  brought  home  to  the 
knowledge  of  the  owner  of  the  prop- 
erty delivered  for  carriage,  will  be 
sufficient  *  *  The  common  car- 
rier is  liable,  as  we  find  it  frequently 
laid  down,  in  respect  to  his  reward, 
and  the  compensation  should  be  in 
proportion  to  the  risk.  As  the  com- 
mon carrier  incurs  a  heavy  responsi- 
bility, he  has  a  right  to  demand 
from  the  employer,  such  informa- 
tion as  will  enable  him  to  decide 
on  the  proper  amount  of  compensa- 
tion for  his  services  and  risk,  and 
the  degree  of  care  which  he  ought 
to  bestow  in  discharging  his  trust. 
And  such  a  limitation  of  the  car- 
rier's liability  as  the  one  in  question 
is  held  to  be  reasonable  and  con- 
sistent with  public  policy.  But  in- 
dependent of  the  qualifying  provis- 
ion contained  in  the  receipt,  we 
should  be  inclined  to  sustain  the 
defendant's  claim  of  exemption 
from  liability  on  the  ground  of  a 
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want  of  good  faith  in  not  disclosing 
the  value  of  the  goods.'* 

[The  question  was  again  raised 
in  Boscowitz  et  al,  v.  The  Adams 
Express  Co.  (1879),  93  111.  523, 
where  the  printed  conditions  on  the 
receipt  limited  the  carrier's  liability 
to  fco,  ''unless  the  just  and  true 
value'*  of  the  goods  "is  herein 
stated,"  and  here  the  Court  re- 
marked, "It  is  a  proposition  so 
plain  it  will  not  be  controverted, 
that  defendant  can  claim  no  exemp- 
tion from  liability  for  the  loss  of 
the  goods  as  a  common  carrier, 
except  such  as  given  by  express 
contract.  Neither  in  the  written 
nor  printed  part  of  the  receipt  is 
there  any  express  contract,  mak- 
ing exemptions  in  favor  of  the  de- 
fendant company.  *  *  But  ad- 
mitting the  conditions  in  the  re- 
ceipt were  understandingly  assent- 
ed to  by  the  shippers  and  became  a 
binding  contract  between  the 
parties,  still  defendant  would  be 
liable  for  the  full  value  of  the  goods 
if  the  loss  was  owing  to  negligence 
on  the  part  of  the  railroad  com- 
pany.*' In  this  case,  Shbi«don, 
J.,  delivered  a  dissenting  opinion, 
following  the  lines  taken  by  him 
in  Oppenheimer  &  Co.  v.  C/.  S. 
Express  Co> ,  supra,'\  In  the  recent 
CBS^oi Chicago  <2f  N.  W.  Ry,  Co. 
V.  Chapman^  decided  May  14, 1890, 
the  Supreme  Comt  say:  **We  are 
not  unmindful  that  a  contrary  rule 
has  been  announced  by  courts  of 
the  highest  respectability,  and 
among  them  the  Supreme  Court  of 
the  United  States.  Notwithstand- 
ing the  great  respect  we  entertain 
for  the  very  learned  and  eminent 
tribunals  which  have  thus  held,  we 
areso  strongly  committed  to  the 
doctrine  before  announced  that  we 
feel  compelled  to  adhere  to  the  rule 
80  long  and  firmly  established  in 


this  State.  And  notwithstanding 
the  persuasive  weight  of  the  rul- 
ings of  these  eminent  tribunals, 
and  of  the  reasons  given  for  their 
decisions,  we  are  still  satisfied  that 
the  rule  laid  down  in  this  State  i^ 
based  upon  sound  reason  and  a  wise 
public  policy,  and  is  also  supported 
by  the  decided  weight  of  authority . '  * 
The  rule  followed  is  stated  to  be 
that  the  carrier  **  may  not  exempt 
himself  from  liability  for  damages 
resulting  from  the  gross  negligence 
or  wilful  misconduct  of  himself  or 
his  servants,"  and  this  rule  is  held 
to  apply  to  a  stipulation  as  to 
value. 

[In  Indiana   the   question    was 
raised  in  the  case  of  Rosen/eld  v. 
The  Peoria,  D.  &  E.  RR.    Co. 
(1885),  103  Ind.  121,  where  blanks 
in  the  bill  of  lading  were  filled  up 
with    characters   almost   illegible, 
but    which    on   being    interpreted 
meant  ''Leaks and  outs  excepted, 
$20  railroad  valuation."    This  was 
followed  by  a  statement  thus,  "in 
the  event  of  loss  or  damage  under 
the  provisions  of  this  agreement, 
the  value  or  cost  at  the  point  of 
shipment  shall  govern  the   settle- 
ment of  the  same. ' '    The  company 
contended  that    its   liability    was 
limited  to  $20.     In  the  opinion  of 
the  Court  it  is  said :  **  If  they  may 
contract   against    all    liability  for 
loss  by  means  otlier  than  their  own 
negligence  or  fraud,  of  course  they 
may  contract  for  the  amount  of  re- 
covery in  such  cases.     But  in  case 
of  a  loss  through  their  negligence 
or  fraud,  the  same  reasons,  at  first 
view,  would  seem  to  exist  against 
contracts  limiting  tlie  amount  of  re- 
covery as  exist  against  contracts  for 
(otal  exemption.    *    *    If  without 
any  representation  of  value  by  the 
shipper,  or  a  request  of  him  for  a 
statement  of  value,  and  without  no- 
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tice  and  contract,  and  a  valuable  con- 
sideration, the  carrier  should  place 
a  value  upon  the  articles  received 
for  carriage,  that  would  not  bind 
the  shipper.  In  such  case,  he  would 
clearly  have  the  right  to  recover 
the  full  value  of  the  articles  lost  by 
the  carrier.  If,  on  the  other  hand, 
for  the  purpose  of  getting  reduced 
rates,  the  shipper  should  place  a 
value  upon  the  articles  for  carriage, 
or  if  by  any  kind  of  artifice  he 
should  induce  the  carrier  to  place  a 
lower  value  upon  the  articles,  and 
thus  get  seduced  rates,  it  seems  to 
be  settled  by  the  weight  of  authority 
that  he  could  not  recover  beyond 
the  value  so  fixed  by  him,  or  the 
value  which  by  deceit  he  caused  the 
carrier  to  fix.  *  *  That  carriers 
may,  by  fixing  value,  limit  this 
common  law  liability,  it  must  be 
shown  that  the  shipper  had  some 
kind  of  knowledge  of  such  fixing 
of  value,  and  for  a  sufficient  con- 
sideration consented  thereto,  or  that 
his  statements  or  conduct  justified 
the  carrier  in  so  fixing  the  value.** 
The  Adams  Express  Co,  v.  Harris ^ 
et  al.  (1889),  120  Ind.  73  to  the  same 
effect. 

[The  public  laws  of  Iowa  relat- 
ing to  Railroads  (Rev.  Stat.  1888), 
provide:  **2oo7,  No  contract,  re- 
ceipt, rule,  or  regulation,  shall  ex- 
empt any  corporation  engaged 
in  transporting  persons  or  property 
by  railway  from  liability  of  a  com- 
mon carrier,  or  carrier  of  passen- 
gers, which  would  exist  had  no 
contract,  receipt,  rule,  or  regula- 
tion, been  made  or  entered  into.** 
By  section  3371,  the  above  provis- 
ion is  applied  to  warehousemen 
and  common  carriers.  The  case  of 
Hart  V.  The  Chicago  &  N,  W.  Ryl 
Co,  (1886),  69  Iowa  485,  was  decid- 
ed under  this  clause,  the  contract 
of  carriage  limiting  the  company's 


liability  to  one  hundred  dollars  per 
horse.  Rbbd,  J.,  there  says: 
"  Whether  a  common  carrier,  in 
the  absence  of  any  statute  restrict- 
ing his  powers  in  that  respect,  can, 
by  rule,  regulation  or  contract, 
limit  his  liability  for  the  property 
received  by  him  for  carriage,  has 
been  the  subject  of  much  discus- 
sion, and  there  is  great  conflict  in 
the  decision  of  the  courts  on  the 
question.  We  have  no  occasion, 
however,  in  this  case,  to  enter  into 
that  question .  No  one  would  ques- 
tion that  in  the  absence  of  a  con- 
tract limiting  the  amount  of  his 
liability,  the  ship|)er  would  be  en- 
titled, in  case  of  the  destruction  or 
injury  of  the  property  under  such 
circumstances  as  that  the  carrier 
was  liable  for  the  loss,  to  recover 
full  compensation  for  injuries  sus- 
tained. The  statute  quoted  above 
prohibits  the  making  of  any  con- 
tract that  would  exempt  him  from 
the  liability  of  a  common  carrier 
which  would  exist  if  no  contract, 
rule  or  regulation  existed.  If  the 
statute  is  applicable  to  a  contract 
in  which  the  understanding  is  to 
transport  the  property  from  this 
State  into  another  State  or  territory 
of  the  United  States,  it  cannot  be 
doubted,  we  think,  that  the  provis- 
ion of  the  contract  in  question,  by 
which  it  was  sought  to  limit  the 
liability  of  defendant  for  the  horses 
to  an  amount  less  than  the  actual 
value  of  the  property,  is  repugnant 
to  its  provisions,  and  consequently 
invalid.**  To  the  same  effect, 
McCune  v.  The  B„  C  R,  &  N.  R, 
Co,  (1879),  52  Iowa  600. 

In  KansaSf  the  carrier  is  held  re* 
sponsible  for  the  actual  value  of 
goods  lost  by  his  own  negligence : 
Kansas  City,  S.J.  <2f  C,  B.  RR.  Co, 
v.5»>«^5{7«(i883),3oKan.645.  The 
Court  adopts  in  this  case  the  rea- 
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zoning  of  the  Supreme  Court  of  the 
District  of  Columbia  in  Gall  v. 
Adams  Express  Co.^  supra  y  and 
adds,  ''While  the  provision  in  a 
bill  of  lading  or  contract  between 
the  shipper  and  the  carrier,  that  the 
latter  will  not  be  liable  beyond  a 
certain  sum  expressed  in  the  con- 
tract, may  be  valid  to  limit  the  lia- 
bility of  the  carrier  as  an  insurer, 
a  condition  of  this  character  which 
seeks  to  cover  the  negligence  of  the 
carrier  is  void." 

In  KenluckVy  the  same  rule  has 
been  followed  :  Orndorffy,  Adams 
Express  Co,  (1867),  3  Bush.  (Ky.) 

194- 

[In  Lillle  el  al  v.  Boslon  & 
Maine  RR.  (1876),  66  Me.  239, 
the  Court  say :  **  When  the  article 
is  of  an  extraordinary  or  unusual 
value  the  carrier  would  well  be  en- 
titled to  a  higher  rate  of  compen- 
sation, inasmuch  as  he  might  be 
reasonably  held  to  a  greater  degree 
of  care.  *  *  It  seems  that  com- 
mon carriers  may  limit  their  lia- 
bility by  notice  brought  home  to 
the  owner  ot  goods  before,  or  at 
the  time  of  their  delivery,  and  ex- 
pressly or  impliedly  assented  to 
by  him." 

[The  case  Brehme  v.  Adams 
Express  Co.  (1866),  25  Md.  328, 
shows  that  in  that  State  a  carrier 
may  by  special  contract  limit  the 
amount  of  his  liability,  for  there 
the  Court  said,  **The  receipt  exe- 
cuted by  the  appellee  [the  com- 
pany] and  accepted  by  the  appel- 
lant, constituted  the  contract  be- 
tween the  parties  and  both  upon 
reason  and  authority,  they  are 
botmd  by  its  terms.  The  contents 
and  value  of  the  parcel  were  not 
disclosed  to  the  appellee,  and  it  was 
expressly  agreed  that  its  value  was 
fifty  dollars.  I<ike  in  a  valued 
policy  of  insurance,  to  which  the 


contract  in  question  is  analogous, 
the  amount  of  risk  assumed  by  the 
appellee  was  fixed  by  the  agree- 
ment, and  must,  in  case  of  loss,  be 
the  measure  of  the  appellant's  re- 
covery." 

In  MassachusetlSy  the  rule  is  in 
direct  accordance  with  that  estab- 
lished by  the  United  States  Supreme 
Court:  Squire  v.  New  York  Cen- 
IralRR.  Co.  (1867),  98  Mass.  239; 
Graves  v.  Lake  Shore  &  M.  S. 
RR.  Co.  (1884),  137  Id.  33.  In  the 
latter  case  the  Court  (Morton,  C. 
J.)  say:  **The  plaintiffs  volunta- 
rily entered  into  the  contract  with 
the  defendant;  no  advantage  was 
taken  of  them  ;  they  deliberately 
represented  the  value  of  the  goods 
[high  wines]  to  be  $20  per  barrel. 
The  compensation  for  carriage  was 
fixed  upon  this  value ;  the  defend- 
ant is  injured  and  the  plain tiflfe  are 
benefited  by  this  valuation,  if  it  can 
now  be  denied.  The  plaintifis  can- 
not recover  a  larger  sum  without 
violating  their  own  agreement.  Al- 
though one  of  the  indirect  effects 
of  such  a  contract  is  to  limit  the 
extent  of  the  responsibility  of  the 
carrier  for  the  negligence  of  his 
servants,  this  was  not  the  purpose 
of  the  contract.  We  cannot  see  that 
any  considerations  of  a  sound  pub- 
lic policy  require  that  such  con- 
tracts should  be  held  invalid,  or 
that  a  person  who  in  such  contract 
fixes  a  value  upon  his  goods  which 
he  entrusts  to  the  carrier,  should 
not  be  botmd  by  hb  valuation." 
These  cases  were  expressly  affirmed 
in  Hill  V.  Boslon,  H.  T.  &  W. 
RR.  0>.  (1887),  144  Mass.  284. 

[In  Michigan,  the  Revised  Stat- 
utes (ed.  1882,  pages  843,  879),  pro- 
vide :  **  8  3328,  Any  railroad  com- 
pany organized  under  this  act,  re- 
ceiving fireight  for  transportation, 
shall  be  entitled  to  the  rights  and 
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be  subject  to  the  liabilities  of  com- 
mon carriers,  except  as  herein 
otherwise  provided;  but  no  com- 
pany shall  be  suffered  to  lessen  or 
abridge  its  common  law  liability  as 
a  common  carrier,  unless  by  an 
agreement  to  be  signed  by  both 
parties  tliereto.*' 

**  J  3418.  That  no  railroad  com- 
pany shall  be  permitted  to  change 
its  common  law  liability  as  a  com- 
mon carrier,  by  any  contract,  or  in 
any  other  manner,  except  by  a 
written  contract,  none  of  which 
shall  be  printed,  which  shall  be 
signed  by  the  owner  or  shipper  of 
the  goods  or  property  to  be  carried. '  * 
This  last  provision  is  contained  in 
ch.  92,  of  Howell's  Annotated 
Statutes  (ed.  1882,  page  879),  and 
from  its  heading  would  seem  to  ap- 
ply to  Railroad  Companies  in  gen- 
eral, and  not  like  the  previous  sec- 
tion to  those  organized  under  the 
Statute  therein  referred  to.  The 
section  is  headed  "Liability  of 
Railroad  Companies  as  Common 
Carriers." 

The  Minnesota  Supreme  Court 
is  apparently  in  accord  with  the 
principal  case,  intimating,  how- 
ever, that  an  agreement  made  in 
good  faith  to  liquidate  the  damages 
recoverable  in  case  of  loss  through 
the  carrier's  negligence,  would  be 
enforced.  In  Moulton  v.  St,  Paul^ 
M.  df  M.  Ry,  Co.  (1883),  31  Minn. 
85,  that  Court  said:  *'The  same 
reasons  which  forbid  that  a  com- 
mon carrier  should,  even  by  ex- 
press contract,  be  absolved  from 
liability  for  his  own  negligence, 
stand  also  in  the  way  of  any  arbi- 
trary preadjustment  of  the  measure 
of  damages,  where  the  carrier  is 
partially  relieved  from  such  liabil- 
ity. It  would  indeed  be  absurd  to 
say  that  the  requirement  of  the  law 
as  to  such  responsibility  of  the  car- 


rier is  absolute,  and  cannot  be  laid 
aside,  even  by  the  agreement  of  the 
parties,  but  that  one-half  or  three- 
fourths  of  this  burden,  which  the 
law  compels  the  carrier  to  bear, 
may  be  laid  aside,  by  means  of  a 
contract  limiting  the  recovery  of 
damages  to  one-half  or  one-fourth 
of  the  known  value  of  the  property. 
This  would  be  mere  evasion,  which 
would  not  be  tolerated.  Yet  there 
is  no  reason  why  the  contracting 
parties  may  not,  in  good  faith, 
agree  upon  the  value  of  the  prop- 
erty presented  for  transportation, 
or  fairly  liquidate  the  damages 
recoverable  in  accordance  with  the 
supposed  value.  Such  an  agree- 
ment would  not  be  an  abrogation 
of  the  requirements  of  the  law,  but 
only  the  application  of  the  law  as 
it  is,  by  the  parties  themselves,  to 
the  circumstances  of  the  particular 
case.  But  that  the  requirements 
of  the  law  be  not  evaded,  and  its 
purposes  frustrated,  contracts  of 
this  kind  should  be  closely  scruti- 
nized." 

[In  this  case,  the  general  regula- 
tion attached  to  the  contract,  pro- 
vided that  the  company  should  not 
be  liable  beyond  one  hundred  dol- 
lars per  head  on  horses  and  valu- 
able live-stock,  except  by  special 
agreement.  This  clause,  the  Court 
stated,  **  is  plainly  opposed  to  the 
law  as  established,  so  far  as  regards 
the  negligence  of  the  carrier.  A* 
a  regulation,  it  is,  therefore,  of  no 
effect.  The  law  declares  tliat  the 
carrier  shall  be  liable  to  the  full  ex- 
tent of  the  value  of  the  property, 
although  there  be  no  special  agree- 
ment." 

The  Supreme  Court  of  Missis- 
sippi has  recently  passed  upon  the 
question  under  consideration,  tak- 
ing its  stand  in  direct  accordance 
with  the  doctrine  of  the  principal 


Digitized  by 


Google 


PENNSYLVANIA    RAILROAD   CO.    V.    WEILLER. 


785 


case:  Southern  Express  Co.  v. 
Seide,  S.  Ct.  Miss.,  June  2,  1890. 
The  Court  say  in  this  case  :  **  Stip- 
ulations in  contracts  with  common 
carriers  of  similar  import  with  that 
under  consideration  have  frequently 
been  presented  to  the  Courts  for  de- 
cision, and  it  is  very  generally 
held  that  their  effect  is  to  exempt 
the  carrier  from  a  greater  responsi- 
bility, only  when  the  loss  occurs 
without  the  negligence  or  fault  of 
the  carrier ;  but  where  the  loss 
springs  from  negligence,  the  full 
value  may  be  recovered,  notwith- 
standing the  stipulation .  * '  To  the 
same  effect  are  the  earlier  cases  of 
Southern  Express  Co.  v.  Moofi 
(1863),  39  Miss.  822,  and  Chicago, 
St:  L.  6f  N.  O.  RR.  Co,  v.  Abels 
(1883),  60  Id.  1017. 

In  Missouri ^  the  question  under 
discussion  was  considered  in  Har- 
vey V.  Terre  Haute  (2f  I.  RR. 
Co.  (1881),  74  Mo.  538,  where  the 
Court  said:  **We  do  not  regard  a 
a  contract  limiting  a  right  of  recov- 
ery to  a  sum  expressly  agreed  upon 
by  the  parties  as  representing  the 
true  value  of  the  property  shipped, 
as  a  contract  in  any  degree  exempt- 
ing the  carrier  from  the  consequen- 
ces of  its  own  negligence.  Such  a 
contract  fairly  entered  into,  leaves 
the  carrier  responsible  for  its  neg- 
ligence, and  simply  fixes  the  rate  of 
freight  and  liquidates  the  damages. 
This  we  think  it  is  competent  for 
the  carrier  to  do." 

[In  the  more  recent  case  of  Mc- 
Fadden  v.  The  Missouri  Pacific 
Ry.  Co.  (1887),  92  Mo.  343,  the  bill 
of  lading  stipulated  that  the  defend- 
ant should  not  be  liable  for  more 
than  one  hundred  dollars  per  head 
for  the  mules,  which  were  carried 
•at  a  reduced  rate.  Here  Ray,  J., 
afler  commenting  upon  and  exam- 
ining//ixr/  v.  Pennsylvania  RR., 
Vol.  XXXVIII.— 50. 


supra,  Moulton  v.  St.  Paul  M.  & 
M.  Ry.  Co.,  supra,  and  U.  S.  Ex- 
press Co.  v.  Backman,  infra,  re- 
marks: "Even  under  the  rule  de- 
clared in  the  former  [Hart  v. 
Pennsylvania']  class  of  decisions, 
these  provisions  thus  employed 
and  resorted  to  by  common  car- 
riers to  restrict  their  liability, 
are  to  be  tested  by  their  fair- 
ness, justice  and  reasonableness. 
*  *  The  reduced  rate,  if  such  it 
was,  was  the  consideration  for  the 
exemption  from  liability  beyond 
the  one  hundred  dollars,  even  in 
case  of  injury  and  loss  from  the  de- 
fendant's negligence."  In  distin- 
guishing the  case  from  Hart  v. 
Pennsylvania  RR.,he  says:  '*In 
[tliat  case]  *  *  the  discussion 
was  had  upon  the  terms  of  the  bill 
of  lading  alone,  and  as  the  Court 
say,  *  without  any  evidence  upon 
the  subject,  and  especially  in  the 
absence  of  evidence  to  the  con- 
trary,* and  under  the  qualifications 
it  contains,  we  cannot  regard  it  as 
controlling  authority  in  a  case 
where  the  evidence  clearly  shows 
absence  of  reduced  or  lower  rate, 
or  any  graduation  of  compensa- 
tion to  the  valuation.  On  the  one 
hand  it  may  be,  as  is  there  said,  un- 
just, unreasonable,  and  repugnant 
to  sound  principles  of  fair  dealing, 
for  the  shipper  to  reap  the  benefits 
of  a  contract,  by  which  he  secures 
a  lower  rate  than  the  carrier  might 
reasonably  charge  for  the  service 
rendered,  if  there  be  no  loss,  and 
to  repudiate  it  in  case  of  loss. 
Where  the  shipper  procures  the 
lawful  rates  of  the  carrier  to  be  re- 
duced in  express  consideration  of 
the  agreed  value,  upon  which  the 
compensation  is  based,  he  is,  under 
numerous  authorities,  *  *  held 
to  be  estopped  to  say  the  value  is 
greater  when  the  loss  occurs.     On 
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the  other  hand,  it  would,  we  think, 
be  no  less  unfair,  unreasonable  and 
unjust  that  the  carrier,  without  any 
sacrifice  of  his  interests,  or  lawful 
demands,  or  diminution  of  his  law- 
ful charges,  should  secure,  without 
any  consideration  therefor,  such 
important  advantages  and  release 
of  liability  to  which  he  would 
otherwise  be  subjected  under  the 
law." 

[The  Compiled  Statutes  of  Ne- 
braska  (ed.  1889)  provide — **Sbc. 
III.  Any  railroad  company  receiv- 
ing freight  for  transportation  shall 
be  entitled  to  the  same  rights  and 
be  subject  to  the  same  liabilities  as 
common  carriers.  And  whenever 
two  or  more  railroads  are  con- 
nected together,  the  company  own- 
ing either  of  said  roads  receiving 
freight  to  be  transported  to  any 
place  on  the  line  of  either  of  the 
roads  so  connected  shall  be  liable 
as  common  carriers  for  the  de- 
livery of  such  freight  to  the  con- 
signee of  said  freight,  in  the  same 
order  in  which  such  freight  was 
shipped.'* 

[Ch.  72,  Id.  page  628,  provides, 
**  Skc.  5,  No  notice  either  express 
or  implied,  shall  be  held  to  limit 
the  liabilities  of  any  railroad  com- 
pany as  common  carriers,  unless 
they  shall  make  it  appear,  that  such 
limitation  was  actually  brought  to 
the  knowledge  of  the  opposite 
party  and  assented  to  by  him  or 
them,  in  express  terms,  before  such 
limitation  shall  take  effect." 

pn  Article  XL  of  the  Constitu- 
tion of  this  State  it  is  provided, 
inter  alia,  by  Sec.  4,  **The  lia- 
bility of  railroad  corporations  as 
common  carriers,  shall  never  be 
limited. "  In  The  Atchison  (Sf  Ne- 
braska RR.  Co.  V.  Washburn  6f 
Leihy  (1876),  5  Neb.  117,  the  Court 
held  an  agreement  limiting  the  car- 


rier's liability  to  be  **  in  violati<Mi 
of  law  and  against  public  policy," 
and  could  "not  lessen  the  plain- 
tiff's responsibility  as  common  car- 
rier, nor  remove  its  liability  for 
Jicgligence  of  its  servants.'* 

[Two  cases  have  very  recently 
been  decided  in  the  Supreme  Court 
of  New  Hampshire  upon  this  ques- 
tion, Duntleyy.  Boston  <2fM.  RR., 
July  26,  1890 ;  and  Durgin  v.  Am- 
erican Express  O?.,  July  25,  1890; 
they  follow  the  rule  as  laid  down  in 
Hart  V.  Pennsylvania  RR.  Co., 
sut>ra, 

[In  New  Jersey  f  the  rule  as  laid 
down  in  Hart  v.  Pennsylvania  RR. 
Co. ,  supra^  is  followed :  The  Lydian 
Monarch  (1885),  D.  Ct.,  D.  N.  J., 
23  Fed.  Repr.  298. 

[The  question  was  raised  in  New 
York,  in  the  case  oiMagnin  et  aL 
V.  Dinsmore  (1874),  56  N.  Y.  168, 
where  the  receipt  contained,  inter 
alia, the  following  clause:  "It  is 
further  agreed,  and  is  part  of  the 
consideration  of  this  contract,  that 
the  Adams  Express  Company  are 
not  to  be  held  liable  or  responsible 
for  the  property  herein  mentioned 
for  any  loss  or  damage  arising  from 
the  dangers  of  railroad,  ocean, 
steam,  or  river  navigation,  leakage, 
fire,  or  from  any  cause  whatever, 
unless  specially  insured  by  them 
and  so  specified  in  this  receipt; 
which  insurance  shall  constitute 
the  limit  of  the  liability  of  the 
Adams  Express  Company  in  any 
event ;  and  if  the  value  of  the  prop- 
erty above  described  is  not  stated 
by  the  shipper,  the  holder  hereof 
will  not  demand  of  the  Adams  Ex- 
press Company  a  sum  exceeding 
fifty  dollars  for  the  loss  or  deten- 
tion of,  or  damage  to  the  property 
aforesaid."  Johnson,  J.,  who  de- 
livered the  opinion  of  the  Court, 
said;  "The   first   question    which 
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arises  in  this  case  is  as  to  the  mean- 
ing of  the  contract  under  which 
the  plaintiflfe  claim  to  recover 
against  the  defendants ;  for  it  is  no 
longer  open  to  question,  in  this 
State,  that  in  the  absence  of  fraud 
or  imposition,  the  rights  of  carrier 
and  shipper  are  controlled  by  con- 
tract, in  writing,  delivered  to  the 
shipper  by  the  carrier,  at  the  time 
of  the  receipt  of  propert}^  for  trans- 
portation." But  in  concluding  he 
adds,  '*  The  terms  of  these  contracts 
are  very  much  under  the  control  of 
the  carriers,  and  they  may  justly 
be  required  to  express  in  plain 
terms  the  entire  exemption  for 
which  they  stipulate.  *  *  If  it 
be  desired  to  cover  losses  by  neg- 
ligence, it  is  not  too  much  to  say 
that  the  purpose  must  be  clearly 
expressed.*'  The  next  case  in 
which  this  question  was  raised,  was 
Steers  v.  77/^  Liverpool^  New  York 
and  Philadelphia  Steamship  Co, 
(1874),  57  Id.  I,  which  directly  fol- 
lowed the  ruling  of  the  Court  in 
Bejrger  v.  Dinsmore,  infra.  In 
Westcott  et  at.  v.  Fargo,  President, 
etc,  (1875),  61  !<!•  542,  tlie  Court  re- 
ferring to  the  cases  above  mention- 
ed, said ;  **  This  point  must  now  be 
r^;arded  as  settled  by  recent  decis- 
ions in  this  Court  [The  Commis- 
sion of  Appeals]  and  in  the  Court 
of  Appeals.  The  result  of  these 
cases  is,  that  it  is  lawful  for  a  car- 
rier to  make  such  a  contract  as  was 
entered  into  in  the  present  case, 
exempting  him  from  liability  and 
that  he  may,  by  clear  and  distinct 
expressions,  relieve  himself  from 
losses  occasioned  by  his  own  negli- 
gence. On  the  other  hand,  general 
words,  *  such  as  that  he  will  not  be 
liable  for  loss,  or  detention,  or 
damage,'  are  not  to  be  construed  to 
extend  to  losses,  etc.,  occasioned 
by  negligence.*']    In  Magnin    v. 


Dinsmore  ( 1877) » 7o  Id-  4T0»  Ali^en, 
J.,  says:  **The  act  which  will  de- 
prive of  the  benefit  of  a  contract 
for  a  limited  liability  fairly  made, 
must  be  an  affirmative  act  of  wrong 
doing,  not  merely  ordinary  neglect 
in  the  course  of  the  bailment.  It 
need  not  necessarily  be  intentional 
wrongdoing,  but  the  mere  omis- 
sion of  ordinary  care  in  the  safe 
keeping  and  carriage  of  the  goods 
is  not  the  misfeasance  intended  by 
the  authorities." 

[To  the  same  effect  is  the  earlier 
case  oi  Belger  v.  Dinsmore  (1872), 
51  Id.  166,  •where  the  receipt  given 
limited  the  defendant's  liability  to 
fifty  dollars  unless  otherwise  ex- 
pressed, and  the»Court  held  that 
'  *  a  party  accepting  such  an  instru- 
ment *  *  declares  his  ascent  by 
such  acceptance,  to  those  terms 
and  conditions." 

[In  North  Carolina,  the  rule  is 
established  that  a  common  carrier 
being  an  insurer  against  all  losses 
and  damages,  except  those  occur- 
ring from  the  act  of  God  or  the 
public  enemy,  may  by  special 
notice  brought  to  the  knowledge  of 
the  owner  of  goods  delivered  for 
transportation,  or  by  contract,  re- 
strict his  liability  as  an  insurer, 
where  there  is  no  negligence  on 
his  part.  He  cannot  by  contract 
even  limit  his  responsibility  for  loss 
or  damage  resulting  from  his  want 
of  the  due  exercise  ot  ordinary 
care.  A  contract  restricting  the 
liability  of  the  carrier  must  be 
reasonable,  and  not  calculated  to 
ensnare  or  defraud  the  other  party. 
Capehart  v.  Seaboard  &  Roanoke 
RR.  Co,  (1879),  81  N.  C.  438.  Here 
the  bill  of  lading  stipulated  that  in 
case  of  any  claim  for  damages  to 
the  articles  mentioned  therein,  the 
extent  of  such  damage  should  be 
adjusted   before  tlie  removal  from 
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the  station,  and  claim  therefor 
made  in  thirty  days,  and  the  Court 
held  it  unreasonable.  In  every 
case,  the  restriction  must  be  brought 
to  the  knowledge  of  the  consignor, 
and  a  restriction  in  a  bill  of  lading 
given  at  the  time  of  the  delivery  of 
the  goods,  and  received  by  the  ship- 
per without  remonstrance  or  ob- 
jection, is  equivalent  to  an  express 
contract:  IVhilehead \ .  Wibning- 
ion  &  Weldon  RR.  Co.,  87  N.  C. 
255.  In  Weinberg  v.  Albemarle 
&  Raleigh  RR.  Co.  (1884),  91  Id. 
31,  the  Court  said,  *'  the  bill  of  lad- 
ing was  evidence  of  a  contract  be- 
tween the  plaintiff  and  defendant, 
and  the  former  is  bound  by  all  the 
stipulations  therein  that  were  law- 
ful and  did  not  contravene  public 
policy  in  respect  to  common  car- 
riers." 

The  Ohio  Supreme  Court  is  in 
full  accord  with  the  Pennsylvania 
cases.  The  question  under  consid- 
eration arose  in  U.  S,  Express  Co. 
V.  Backman  (1875),  28  Ohio  St. 
144,  where  the  Court  said:  **The 
Ohio  cases  hereinbefore  cited  make 
it  clear  that  common  carriers  can- 
not, by  contract,  exempt  them- 
selves from  liability  for  full  damages 
for  a  loss  occasioned  by  their  own 
iiegligence  or  that  of  their  servants. 
No  more  can  they  legally  stipulate 
for  a  partial  exemption  from  lia- 
bility caused  by  like  negligence. 
The  public  policy  that  avoids  a 
contract  for  total  exemption,  will 
hold  a  contract  void  that  provides 
for  partial  exemption  in  such  case. 
The  fact  that  by  reason  of  such  con- 
tract the  carrier  undertook  the 
transportation  of  the  goods  for  a  di- 
minished  reward  will  avail  him 
nothing." 

[The  General  Statutes  (ed.  1882, 
p.  389)  of  South  Carolina  provide 
— *•  Sec.  1333.    No  public  notice 


or  declaration  shall  limit  or  in  any 
wise  affect  the  liability  at  common 
law  of  any  public  common  carriers 
for  or  in  respect  of  any  goods  to  be 
carried  and  conveyed  by  them ;  but 
they  shall  be  liable,  as  at  common 
law,  to  answer  for  the  loss  of  or  in- 
jury to  any  articles  and  goods  de- 
livered to  them  for  transportation, 
any  public  notice  or  declaration  by 
them  made  and  given  contrary 
thereto  or  in  anjrwise  limiting  such 
liability  notwithstanding."  Under 
this  section  the  case  of  Piedmont 
Manufacturing  Company  \ .  Colum- 
bia &  Greenville  RR.  Co.  (1882), 
19  S.  C.  353,  held  *'that  common 
carriers  in  tliis  State  cannot  limit 
their  common  law  responsibility  by 
any  *  *  special  contract  for  or 
in  respect  of  any  goods  to  be  car- 
ried by  them." 

In  Tennessee,  the  question  of  the 
effect  of  contracts  containing  a 
stipulated  valuation  has  recently 
been  elaborately  considered  in  the 
case  of /A)uisville  6f  JV.  RR.  Co.  v« 
Wynne,  S.  Ct.  Tenn.,  Jan.  2,  1890. 
After  stating  the  general  rule  that 
**  common  carriers  may  limit  their 
liability  by  special  contract,  provid- 
ed always,  that  such  limitation  shall 
not  operate  to  exempt  them  from  the 
consequences  of  their  own  negli- 
gence, or  that  of  their  servants," 
the  opinion  of  the  Court  in  this 
case  goes  on  to  say  :  "  Is  the  limi- 
tation in  the  contract  before  us 
within  the  prohibition  of  this 
eminently  just  and  generally  ac- 
cepted principle  ?  Manifestly  the 
stipulation  does  not  contemplate 
total  exemption  from  liability; 
it  only  provides  for  partial  or 
limited  exemption.  Upon  that  disr 
tinction,  the  nice  and  important 
question  arises,  can  a  stipulation  of 
the  latter  character  stand  before  the 
law  when  one  of  the  former  kind 
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cannot?  Or,  to  state  the  Bame 
question  differently,  and  so  as  to 
apply  it  more  directly  to  the  facts 
of  this  case,  the  rule  of  law  being 
established,  as  we  have  seen  it  is, 
that  the  defendant  company  could 
not  lawfully  have  contracted  with 
the  plaintiff  that  it  would  in  no 
event  be  liable  for  any  part  of  the 
value  of  the  mare,  if  lost  or  de- 
stroyed, can  the  limitation  of  its 
liability  to  $100  be  upheld  in  the 
courts,  if  it  should  appear  that  her 
death  resulted  from  the  negligence 
ofthe  company,  and  that  she  was 
in  fact  worth  eight  times  that 
amount,  as  the  jury  found  her  to  be  ? 
We  unhesitatingly  answer,  *No.' 
The  carrier  cannot  by  contract  ex- 
cuse itself  from  liability  for  the 
whole  nor  any  part  of  a  loss 
brought  about  by  its  negligence. 
To  our  minds  it  is  perfectly  clear 
that  the  two  kinds  of  stipulation 
— that  providing  for  total,  and  that 
providing  for  partial,  exemption 
from  liability  for  the  consequences 
of  the  carrier's  negligence — stand 
upon  the  same  ground,  and  must  be 
tested  by  the  same  principles.  If 
one  can  be  enforced,  the  other  can  ; 
if  cither  be  invalid,  both  must  be 
held  to  be  so,  the  same  considera- 
tions of  public  policy  operating  in 
each  case.  With  great  deference 
for  those  who  may  differ  with  us, 
we  think  it  entirely  illogical  and 
unreasonable  to  say,  that  the  car- 
rier may  not  absolve  itself  from 
liability  for  the  whole  value  of 
property  lost  or  destroyed  through 
its  negligence,  but  that  it  may  ab- 
solve itself  from  responsibility 
for  one-half,  three-fourths,  seven- 
eighths,  nine-tenths^  or  ninety- 
hundredths  of  the  loss  so  occasion- 
ed. With  great  unanimity  the  auth- 
orities say  that  it  cannot  do  the  for- 
mer.    If  allowed  to  do  the  latter,  it 


may  thereby  substantially  evade 
and  nullify  the  law,  which  says  it 
shall  not  do  tlie  former,  and  in  that 
way  do  indirectly  what  it  is  forbid- 
den to  do  directly.  We  hold  that  it 
can  do  neither.  The  requirement 
of  the  law  has  ever  been,  and  is 
now*,  that  the  common  carrier  shall 
be  diligent  and  careful  in  the  trans- 
portation of  its  freight,  and  public 
policy  forbids  that  it  shall  throw  off 
that  obligation  by  stipulation  for 
exemption  in  whole  or  in  part  from 
the  consequences  of  its  negligent 
acts.  This  view .  is  sustained  by 
sound  reason,  and  also  by  the 
weight  of  authority."  The  Court 
attempts,  however,  in  a  subsequent 
portion  of  the  opinion,  to  distin- 
guish this  case  from  Hart  v.  Penn- 
sylvania RR,  Co,  (18S4),  112  U.  S. 
331,  for  the  reason  that  in  the  latter 
case  **  there  was  an  agreed  valuation 
stated  in  the  contract  as  the  basis 
of  the  carrier's  charges  and  respon- 
sibility, and  the  Court  very  prop- 
erly held  that  in  such  cases,  the 
shipper  was  estopped  to  claim 
a  greater  sum  than  the  agreed 
valuation.  Though  evident  from 
the  reasoning  in  the  body  of  the 
opinion  in  the  Hart  Case,  which 
may  now  be  called  the  leading  case 
in  America,  the  Court  is  careful  to 
say,  in  conclusion,  that  the  decision 
is  based  alone  upon  the  ground 
above  stated."  The  stipulation  in 
the  Tennessee  case  was  as  follows : 
"And  it  is  further  agreed  that 
should  damage  occur  for  which 
[the  carrier]  may  be  liable,  the 
value  at  the  place  and  date  of 
shipment  shall  govern  the  settle- 
ment, in  which  the  amount  claim- 
ed shall  not  exceed  "  a  specified 
sum.  The  distinction  appears  to 
be  drawn  from  the  fact  that  no 
abatement  of  freight  charges  was 
made  in  consideration  of  this  stip- 
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ulation,  and  the  Court  intimates 
that,  had  such  been  the  case,  it 
would  have  followed  the  ruling  in 
the  Hart  Case.  Such  a  course 
would,  however,  seem  inconsistent 
with  the  reasoning  just  quoted. 

The  Tennessee  Supreme  Court 
expressed  the  same  view  of  th^  law 
in  Coward  v.  East  Tennessee^  V, 
<2f  G,  RR.  Co.  (1886),  i6Lea  225. 

[In  Texas^  the  Civil  Statutes 
(voL  i,ed.  1888)  provide:  "Art. 
278,  Railroad  comp>anies  and  other 
common  carriers  of  goods,  wares 
and  merchandise,  for  hire,  within 
this  State,  on  land,  or  in  boats  or 
vessels  on  the  waters  entirely 
within  the  body  of  this  State,  shall 
not  limit  or  restrict  their  liability 
as  it  exists  at  common  law,  by  any 
general  or  special  notice,  or  by  in- 
serting exceptions  in  tlie  bill  of  lad- 
ing or  memorandum  given  upon 
the  receipt  of  the  goods  for  trans- 
portation, or  in  any  other  manner 
whatever,  and  no  special  agree- 
ment made  in  contravention  of  tlie 
foregoing  provisions  of  this  article 
shall  be  valid."  In  the  case  of  M. 
P,  Ry.  Co,  V.  Barnes  6f  Co.  (1885), 
2  Texas  App.  C.  C.  507,  the  bill  of  lad- 
ing stipulated  that  in  the  event  of  the 
loss  of  the  property,  "  the  value  or 
cost  of  the  same  at  the  point  of 
shipment "  should  govern  the  set- 
tlement, and  the  Court  gave  judg- 
ment for  the  market  value  of  the 
goods,  which  was  greater  tlian  the 
cost  of  the  same. 

pn  Vermonty  it  would  seem  that 
the  carrier  may  by  an  express  con- 
tract limit  his  liability.  "  The  ex- 
press contract,'*  says  Redfiei*d,  J.^ 
*' ought,  perhaps,  to  be  very  clearly 
proved,  and  in  water  carriage  is 
usually  required  to  appear  in  the 
bill  of  lading.  But  a  mere  general 
notice,  when  brought  to  tlie  know- 
ledge of  the  owner,  ought  not,  per- 


haps, to  have  that  effect,  unless^ 
there  is  very  clear  proof,  that  the 
owner  expressly  assented  to  that,  as 
forming  the  basis  of  the  contract :  " 
Farmers  &  Mechanics'  Bank  v. 
Champlin  Transportaiion  Co. 
(185 1 ),  23  Vt.  186.  To  the  same 
effect,  Mann  et  al.  v.  Bichardet  aL 
(1867),  40  Id.  326. 

[The  question  of  the  right  of  a 
common  carrier  to  limit  his  liability 
is  provided  for  by  tlie  Code  of  Vir- 
ginia which  provides :  **Sec.  1296, 
No  agreement  made  by  a  common 
carrier  for  exemption  from  liability 
for  injury  or  loss  occasioned  by  his 
own  neglect  or  misconduct,  shall 
l>e  valid."  The  case  of  Virginia 
and  Tennessee  RR.  Co.  (1875),  26 
Gratt.  (Va.)  328,  further  supports 
the  doctrine  that  a  common  carrier- 
cannot  by  express  contract  relieve 
himself  from  liability  in  any  de- 
gree from  want  of  care  or  faithful- 
ness in  himself  or  his  agents. 

[In  Richmond  &  Danville  R. 
Co,  v.  Payne y  decided  in  the  Su- 
preme Court  of  Appeals  of  Va., 
January  30,  1890,  there  was  a  spe- 
cial contract  in  the  bill  oflndingfor 
the  carriage  of  horses  at  a  reduced 
rate,  and  tlie  amount  to  be  claimed 
in  case  of  loss  was  limited  to  one 
hundred  dollars  a  horse.  The 
Court  said:  ** There  is  no  doubt 
that  a  common  carrier  cannot  law- 
fully stipulate  for  exemption  from 
liability  for  the  consequences  of  his 
own  negligence  or  tliat  of  his  ser- 
vants. *  *  But  that  is  not  the 
question  before  us.  The  question 
here  is  whether,  when  a  shipper 
signs  a  bill  of  lading,  not  exempt- 
ing the  carrier  from  liability  for 
the  negligence  of  himself  or  his 
servants,  but  limiting  the  amount 
in  which  the  carrier  shall  be  liable, 
in  consideration  of  the  goods  being 
carried  at  reduced  rates,  such  a  con- 
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tract,  fairly  entered  into,  is  valid 
and  binding ;  and  we  see  no  reason 
why,  when  its  terms  are  just  and 
reasonable,  it  should  not  be.  The 
test  to  be  applied  in  all  such  cases 
is.  Was  the  contract  fairly  entered 
into,  and  are  its  terms  just  and 
reasonable?"  After  examining 
the  authorities  and  especially  Hart 
V.  Pennsylvania^  supra,  the  Court 
continued :  *  *  This  reasoning  \Hart 
V.  Pennsylvania'],  which  seems  to 
us  sound,  is  supported  by  numer- 
ous decisions  of  courts  of  the  high- 
est respectability,  and  is  decisive 
of  the  present  case.'* 

In  Wisconsin,  it  has  been  held 
that  the  carrier  cannot  by  special 
contract  limit  the  amount  of  his 
liability,  except  in  case  of  loss 
without  &ult  upon  his  pait:  Black 
V.  Goodrich  Transportation  Co, 
(1882)55  Wis.  319. 

The  English  case  of  Manchester, 
S,&  L.Ry.  Co.  V.  BroTvn  (1883), 
L.  R.  8  App.  Cases,  703,  cited  by 
MiTCHEi«i:«,  J.,  in  his  dissenting 
opinion,  was  upon  the  general  ques- 
tion of  the  power  of  a  carrier  to  pro- 
tect himself  by  special  contract 
from  the  results  of  hii  and  his  ser- 
vants's  negligence,  and  was  decid- 
ed under  the  Railway  and  Canal 
Traffic  Act  of  1854  (17  and  18  Vict, 
c.  31,  sect.  7),  which  provided  that 
•'every  such  company  shall  be 
liable  for  the  loss  of  or  for  any  in- 
jury done  to  any  horses,  cattle,  or 
other  animals,  or  to  any  articles, 
goods  or  things,  in  the  receiving, 
forwarding,  or  delivering  thereof, 
occasioned  by  the  neglect  or  de- 
foultofsuch  company  or  its  ser- 
vants, notwithstanding  any  notice, 
condition,  or  declaration  made  and 
given  by  such  company  contrary 
thereto,  or  in  anywise  limiting  such 
liability ;  every  such  notice,  condi- 
tion, or  declaration  being  hereby 


declared  to  be  null  and  void :  Pro- 
vided always,  that  nothing  herein 
contained  shall  be  construed  to  pre- 
vent the  said  companies  from  mak- 
ing such  conditions  with  respect  to 
the  receiving,  forwarding  and  de- 
livering of  any  of  the  said  animals, 
articles,  goods,  or  things,  as  shall 
be  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating 
thereto  shall  be  tried  to  be  just  and 
reasonable.  *  *  *  Provided 
also,  that  no  special  contract  be- 
tween such  company  and  any  other 
parties  respecting  the  receiving, 
forwarding  or  delivering  of  any 
animals,  articles,  goods,  or  things 
as  aforesaid  shall  be  binding  upon 
or  aflfect  any  such  party  unless  the 
same  be  signed  by  him,  or  by  the 
person  delivering  such  animals, 
articles,  goods,  or  things  respec- 
tively for  carriage.'*  In  the  opin- 
ion of  Lord  Blackburn,  however, 
the  view  is  expressed  that,  irrespec- 
tive of  the  Act,  a  carrier  might  by 
special  contract,  if  fair  and  reason- 
able, protect  himself  from  the  neg- 
ligence of  his  servants  (p.  709). 
The  English  authorities  on  the  gen- 
eral question  are  fully  cited  in  this 
case,  and  in  Peek  v.  North  Staf- 
fordshire Ry.  Co.  (1863).  10  H.  L. 

c.  473. 

[In  conclusion,  it  may  be  asked : 
Shall  an  agreed  valuation  limit  the 
common  law  liability?  and  if  so. 
how  far  shall  printed  or  other  no- 
tice of  the  terms  upon  which  the 
carrier  will  transport  the  goods,  be 
considered  as  agreed  to? 

pile  first  question  receives  a 
negative  answer  in  Colorado  (777-8) , 
Districtof  Columbia  (779),  Illinois 
(779),  Iowa  (782)  by  Statute,  Kan- 
sas (782),  Kentucky  (783),  Missis- 
sippi (784-5),  Nebraska  (786),  Ohio 
(788).  Pennsylvania  (766,  771), 
South  Carolina    (788),    Tennessee 
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(788)  and  Texas  (790)  by  Statute: 
that  is,  in  twelve  States  and  one 
District.  The  Supreme  Court  of 
the  United  States  answers  this  first 
question  affirmatively  (774),  as  do 
the  Courts  of  Alabama  (775),  Arkan- 
sas (776),  California  (777)  by  the 
Civil  Code,  Connecticut  (778),  Da- 
kota (778)  under  the  Civil  Code, 
Georgia  (779)  under  the  Code,  In- 
diana (781),  Maine  (783),  Massa- 
chusetts (783),  Michigan  (783)  by 
Statute,  Minnesota  (784),  Missouri 
(785),  New  Hampshire  (786),  New 
Jersey  (786),  New  York  (786),  North 
Carolina  (787),  Vermont  (790),  Vir- 
ginia (790),  and  Wisconsin  (791) : 
that  is,  twenty  other  States,  count- 
ing Dakota  as  two,  and  the  Su- 
preme Court  of  the  United  States. 
[So  that  the  greater  number  of 
jurisdictions,  as  well  as  the  better 
and  more  modem  reasons,  favor 
the  views  of  the  dissenting  judge  in 
the  principal  case.      This  renders 


an  examination  of  the  second  ques- 
tion  of  greater  moment.  This 
second  question  growing  out  of  the 
first,  must  be  answered  negatively 
in  all  cases  where  the  agreed  valua- 
tion does  not  limit  the  damages. 
Where  the  first  question  is  answer- 
ed affirmatively,  the  second  does 
not  necessarily  receive  a  similar 
answer.  So  far  as  the  circumstances 
of  the  cases  have  brought  this  sub- 
ject to  tlie  attention  of  the  judges, 
or  the  statutes  have  provided,  there 
has  been  a  declaration  that  express, 
special  notice  shall  be  considered 
as  agreed  to,  in  California  {supra ^ 
page  777),  Maine  (783),  New  York 
(786),  and  North  Carolina  (787); 
but  the  consignor  or  consignee,  is 
not  bound  by  notice,  nor  except  by 
his  express  agreement,  in  Dakota 
{supra,  page  778),  Georgia  (779), 
Michigan  (783),  Minnesota  (784), 
Missouri  (785),  and  Vermont  (790)- 
James  C.  Shi^i^ers. 
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Banks  and   Banking. 

The  reslrictivc  indotsement  on  a  draft  left  with  a  bank  for  collec- 
tion, is  notice  to  the  bank  actually  making  the  collection  that  the 
first  bank  is  merely  an  agent  to  collect,  and  therefore  the  collecting 
bank  can  not  acquire  any  better  title  to  the  draft,  or  its  proceeds, 
than  the  first  bank  had  :  Peck  et  al.  v.  First  Nat.  Bank,  U.  S.  C.  Ct., 
S.  D.  N.  Y.,  May  22,  1890. 

Bills   and   Notes. 

Chte  who  buys  a  promissory  note  made  for  a  valuable  consideration,. 

payable  '*  to  the  order  of "  and  fills  in  the  blank,  writing  his 

own  name  therein,  is  a  ••  subsequent  holder'*  within  the  act  of  Con- 
gress determining  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States,  approved  March  3,  1887,  as  corrected  by  the  act  of 
August  13,  1888,  and  cannot  therefore  sue  thereon,  the  original 
holder  and  maker  being  in  the  State.  Such  a  note  is  in  effect  pay- 
able to  bearer :  Sfccl  V.  Rathbun,  U.  S.  C.  Ct..  D.  Ore.,  May  23,  1890. 

Constitutional   Law. 

The  boxes,  in  which  bottles  of  whiskey,  each  sealed  up  and  packed 
in  uncovered  wooden  boxes  furnished  by  the  express  company, 
marked  "  To  be  returned."  shipped  from  one  State  to  another,  are 
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the  **  original  packages  "  and  not  the  bottles :  In  re  Harmon,  U.  S. 

C.  Ct,  N.  D.  Miss.,  Aug.  6,  1890.^ 

The  business  of  running  Pullman  cars,  run  wholly  within  a  State, 
is  taxable  as  a  privilege  :  Gibson  Co.  v.  Pullman  Smith  Car  Co.,  U. 
S.  C.  Ct.,  W.  D.  Tenn.,  April  28,  1890. 

The  trial  and  commitment  of  one  who  has  already  been  tried  and 
acquitted  of  the  same  offense  is  depriving  him  of  his  liberty  **  with- 
out due  process  of  law'*  within  the  meaning  of  the  14th  amend- 
ment of  the  Constitution  of  the  United  States  :  Ex  parte  Ulrich, 
U.  S.  D.  Ct.,  W.  D.  Mo.,  June  23,  1890. 

Copyright. 

There  is  no  infringement  of  copyright  in  a  picture,  where  the  two 
are  dissimilar,  the  attitude,  general  expression,  and  general  ap- 
pearance of  the  two  figures  unlike,  and  different,  the  variations  be- 
ing more  than  colorable :  Munro  v.  Smith  et  al.,  U.  S.  C.  Ct.,  S.  D. 
N.  Y.,  May  5,  1890. 

Costs. 

The  costs  of  printing  the  bill,  subsequent  pleadings  and  other 
documents  in  a  suit  in  the  Circuit  Court  of  the  United  States,  can- 
not be  taxed,  there  being  no  rule,  and  the  fee-bill  (Section  823, 
Rev.  Stat.)  being  silent  thereon,  even  though  there  be  an  agreement 
between  counsel  to  tax  the  same :  Lee  v.  Simpson,  U.  S.  C.  Ct., 

D.  S.  C,  June  11,  1890. 

Criminal  Law. 
One,  who  pleads  not  guilty,  and  is  put  upon  his  trial  for  a  felony, 
evidence  being  introduced  by  the  State,  and  the  case  adjourned  for 
the  trial  of  another,  and  the  jur>^  discharged  pn  such  adjourned 
hearing  by  the  judge  on  the  ground  of  his  own  ill  health  without 
the  prisoner's  consent,  cannot  be  again  tried  for  the  same  offense, 
tlie  discharge  being  equivalent  to  an  acquittal :  Ex  parte  Ulnch, 
U.  S.  D.  Ct.,  W.  D.  Mo.,  June  23,  1890. 

Fraudulent   Conveyance. 

A  Conveyance  of  larid  by  a  debtor  to  his  wife  presumedly  in  sat- 
isfaction of  a  debt  due  by  him  to  her,  but  really  with  the  intention 
of  preserving  it  from  his  creditors,  and  with  an  agreement  to  exe- 
cute a  mortgage  for  his  benefit,  is  void  :  Marshall  v.  Whitney  etal., 
U.  S.  C.  Ct.,  D.  Ind.,  July  30,  1890. 

Injunction. 

foint  suit  for  an  injunction  will  not  be  sustained  where  persons 
have  been  separately  indicted  for  the  sale  of  intoxicating  liquors  in 
the  original  packages,  and  separately  enjoined  from  making  such 
sales,  even  though  they  are  agent  and  sub-agent  of  the  importer : 
Woolsteinetal.,  v.  Welch,  U.  S.  C.  Ct.,  D.  Kans.,  July  18,  1890. 

Insurance. 

An  action  lies  against  an  insurance  company  for  loss  by  fire 
where  it  has  brought  action  before  and  recovered  its  premiums 
after  a  fire  has  occurred,  even  though  the  policy  provides,  **  In  case 
the  assured  fails  to  pay  the  premium  note,  this  policy  shall  cease, 
and  remain  void  during  the  time  said  note  remains  unpaid  after  its 


Digitized  by 


Google 


794  ABSTRACTS   OF    RECENT    DECISIONS. 

maturity,  and  no  legal  action  on  the  part  of  this  company  shall  be 
construed  as  reviving  the  policy.  The  payment  of  the  premium, 
however,  revives  the  policy,  and  makes  it  good  for  the  balance  of 
its  term:'*  Phcenix  Ins,  Co,  v.  Tomlinson  tt aL,  S.  Ct.  Ind.,  Sept. 
1 8,  1890. 

A  baggage  checker  of  a  transfer  company,  who  lives  in  one 
place,  whose  business  it  is  to  meet  and  board  trains,  and 
check  baggage  to  other  lines,  is  a  railroad  employe  within  the 
meaning  of  the  following  condition  in  an  accident  policy:  **  This 
insurance  does  not  cover  entering,  or  tr>-ing  to  enter  or  leave  a 
moving  conveyance  using  steam  as  a  motive  power  *  *  ♦  railroad 
employes  excepted:'*  Cotten  v.  Fidelity  &  Casualty  Co.^  U.  S.  C. 
Ct.,  S.  D.  Miss.,  January  17,  1890. 

Warehousemen  have  an  ifisurable  interest  in  cotton  insured  by 
them  in  their  own  name  and  can  recover  therefor  under  a  policy 
which  provides,  "cotton  in  bales,  their  own,  or  held  by  them  in 
trust,  or  on  commission,  or  on  joint  account  with  others,  or  sold 
but  not  delivered,'  *  although  the  cotton  was  owned  by  another  and 
the  fact  was  not  disclosed :  Pelzer  Manufg  Co.  v.  St  Paul  Fire 
&  Marine  Ins,  Co,,  U.  S.  C.  Ct.,  S.  C,  Febry.  4,  1890. 

Interstate  Commerce. 

An  express  company  engaged  in  business  as  an  independent  con- 
cern, for  its  own  profit,  is  not  subject  to  the  provisions  of  the  in- 
terstate commerce  act  as  construed  by  the  commission :  United 
States  V.  Morsman,  U.  S.  D.  Ct,  E.  D.  Mo.,  May  21.  1890. 

An  indictment  which  does  not  show  that  such  company  is  a  mere 
adjunct  or  bureau  of  a  railroad  company  or  combination  of  railroad 
companies,  does  not  bring  the  company  within  the  act :  Id, 

Injunction  will  lie  in  equity  to  restrain  proceedings  by  a  prosecut- 
ing attorney  to  prevent  the  agents  of  non-resident  importers  selling 
liquors  in  the  original  packages,  where  the  State  law  is  a  violation 
of  the  interstate  commerce  clause  of  the  Constitution,  such  pro- 
ceedings being  an  interference  with  property  rights  under  the  Con- 
stitution, Rev.  Stat.  U.  S.  §  1979,  giving  the  right  of  action  at  law 
or  suit  in  equity:  Schandler  Bottling  Co.  v.  Welch  et  al.,  U.  S. 
C.  Ct.,  D.  Kans..  July  18,  1890. 

Small  packages  oj  liquor  in  any  form  or  size  may  be  sold  by  the 
importer  or  his  agent  in  a  prohibition  State,  the  size  of  the  package 
being  of  no  consequence  ;  and  an  agent  imprisoned  for  making 
sales  in  such  original  package  will  be  released  on  habeas  corpus,  the 
Kansas  Laws  being  in  contravention  of  the  interstate  commerce 
clause  of  the  Constitution  :  In  re  Beine  ;  In  re  Jockheck  et  als .,  U.  S. 
C.  Ct.,  D.  Kans.,  June  14,  1890. 

JURISDICIION. 

The  State  authorities  have  jurisdiction  over  a  United  States  mar- 
shal arrested,  while  on  his  way  to  serve  process  of  the  United 
States  commissioner,  under  State  authority  for  forger}- ,  it  not  ap- 
pearing that  his  arrest  was  for  an  act  done  pursuant  to  federal 
authority,  or  with  intent  to  interfere  with  the  service  of  such  pro- 
cess :  In  re  Miller,  U.  S.  D.  Ct ,  E.  D  S.  C,  May  10,  1890. 


Digitized  by 


Google 


ABSTRACTS   OF   RECENT    DECISIONS.  795 

Naturalization. 

Cancellation  of  a  certificate  or  decree  of  naturalization  will  be  de- 
•creed  in  a  federal  court  at  the  suit  of  the  United  States,  where  such 
certificate  has  been  obtained  by  fraud  in  a  State  Court :  United 
States  V.  Morsck,  U.  S.  C.  Ct.,  E.  D.  Mo.,  June  12,  1890. 

Negligence. 

//  is  negligenu  for  a  sailing  vessel  to  use  a  fog-horn  sounded  by 
the  breath,  instead  of,  by  bellows  as  directed  by  article  twelve  of 
the  sailing  regulations  :  The  Catalonia,  The  Rebecca  A,  Taulane: 
U.  S.  D.  Ct.,  D.  Mass.,  Aug.  18,  1890. 

//  is  negligetice  for  a  vessel  to  run  at  the  rate  of  seven  knots  an 
hour  in  a  frequented  part  of  the  ocean,  and  in  a  fog  so  thick  that  a 
chip's  hull  and  sails  can  not  be  seen  hardly  more  than  a  ship*s 
length  distant :  Id. 

It  is  contributory  negligence  for  a  person,  knowing  a  fast  train  is 
due.  to  get  on  the  track,  and  he  cannot  recover  should  an  accident 
occur:  Farvev,  Louisville  &  N,  R,  Co,,  U.  S.  C.  Ct.,  S.  D.  Miss., 
March  7,  1890. 

Partnership. 

Where  a  surviving  partner,  under  an  attachment  issued  in  a  suit 
brought  by  him  for  a  partnership  debt,  purchases  real  estate  at  the 
sheriflPs  sale,  such  property  is  not  partnership  real  estate  descendi- 
ble to  the  heirs  of  the  deceased  partner,  but  may  be  converted  into 
personal  property  by  sale  by  such  surviving  partner :  Bright  et  al. 
V.  Land <2f  River  Imp.  Co,  et  al,,  U.  S.  C.  Ct.,  W.  D.  Wis.,  June 
6,  1890.  • 

Patents. 

A  license  to  use  a  patent  cannot  be  revoked  by  the  licensor,  where 
the  license  does  not  contain  a  power  of  revocation,  without  the 
-consent  of  the  licensee.  The  licensor's  only  remedy  is  by  action  at 
law  for  breach  of  contract :  Chase  v.  Cox,  U.  S.  C.  Ct.,  E.  D.  Pa.. 
Jan.  19,  1890. 

Practice. 

Service  of  writ  by  publication  may  be  had  on  a  non-resident,  in  a 
suit  to  establish  a  trust  in  real  estate,  even  though  the  bill  also 
prays  an  account  and  other  relief :  Porter  Land  (2f  Water  Co.  v. 
Baskin,  U.  S.  C.  Ct.,  S.  D.  Cal.,  Aug.  8,  1890. 

Railroads. 

The  speed  oi  trains  is  in  the  discretion  of  a  railroad  company,  when 
such  trains  are  not  passing  through  an  incorporated  city  or  town, 
or  Crossing  a  public  street  or  highway,  and  the  engineer  in  such 
case  is  not  bound  to  look  out  for  persons  on  the  track  :  Fatve  v. 
Louisville  &  N,  R,  Co,,  U.  S.  C.  Ct.,  S.  D.  Miss.,  March  7,  1890. 
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Removal  of  Causes. 

Causes  may  be  removed  from  the  State  to  the  Federal  Cotirts  on 
the  ground  of  local  prejudice  under  the  Act  of  March  3,  1887,  the 
amount  being  over  five  hundred,  but  less  than  two  thousand,  dol- 
lars :  Frishman  v.  InsuraTiu  Co^.,  U.  S.  C.  Ct.,  D.  Kans.,  March 
14,  1890. 

Where  some  of  the  defendants  are  residents  and  others  non-resi- 
dents of  the  State,  a  cause,  wherein  there  is  only  a  single  contro- 
versj',  cannot  be  removed  from  a  State  to  a  Circuit  Court  under  the 
second  section  of  the  act  of  1887 :  Arkansas  Valley  Smelting  Co.  v. 
Cowenhovcn  et  al.,  U.  S.  C.  Ct.,  D.  Colo.,  March 6,  1890. 

Statute  of  Frauds. 

« 

The  Statute  does  not  apply  to  an  agreement  to  support  a  child 
until  he  is  of  age  ;  it  not  being  an  agreement  *'  not  to  be  performed 
within  a  year,"  as  the  child  might  die  within  the  j^ear  :  Woold- 
bridge  v.  Stem,  U.  S.  C.  Ct.,  W.  D.  Mo.,  May  5,  1890. 

Trade- Marks. 

An  infringement  is  made  out  where  the  defendants  have  so  placed 
numbers  and  words,  indicating  sizes  and  quantities,  in  similarity 
to  those  on  the  orator's  labels,  as  to  lead  in  the  direction  of  the  con- 
clusion that  methodical  imitation  was  intended,  even  though  defend- 
ant use  the  words  "  Warranted  Hose  Supporter  "  for  ••  Warren  Hose 
Supporter"  :  Frost et  at.  v.  Rtndskopf,  U.  S.  C.  Ct.,  E.  D.  N.  Y., 
April,  1890. 

Jurisdiction  cannot  be  had  in  the  circuit  court  of  a  bill  for  in- 
fringing trade-marks  used  in  foreign  commerce  un^pr  Act  of  Con- 
gress March  3,  1881,  both  parties  residing  in  the  State,  and  there 
being  no  evidence  that  the  trade-mark  is  used  in  foreign  commerce : 
Graveley  et  at.  v.  Graveley  et  at,,  U.  S.  C.  Ct.,  W.  D.  Va.,  April  19, 
1890. 

The  words  *'  Wart  en  Hose  Supporter''  used  in  connection  with  a 
cut  of  a  hose  supix)rter  connected  with  a  stocking,  and  placed  as 
labels  on  boxes  containing  hose  supporters,  are  entitled  to  protec- 
tion as  a  trade-mark,  being  more  than  merely  descriptive,  and  suffi- 
ciently arbitrary  to  denote  fairly  the  origin  of  the  goods  :  Frost  et 
al,  V.  Rindskopfetal..  U.  S.  C.  Ct.,  E.  D.  N.  Y.,  April,  1890. 

Witness. 

A  witness  who  is  not  a  party  to  a  suit  against  executors  is  com- 
petent to  give  evidence  as  to  transactions  between  his  testator  and 
himself,  under  section  eight  hundred  and  fifty-eight  of  the  Re\dsed 
Statutes  of  the  United  States  even  though  he  is  interested  in  the 
result  of  such  action  :  Stephens  v.  Bemays,  U.  S.  D.  Ct.,  E.  D.  Mo., 
June  7,  1890.  Ernest  Watts. 
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(Concluded  from  November  Number,  ante^  p^ige  765). 

XIX. 

The  preference  of  the  ports  of  one  State  aver  those  of 
another  is  forbidden  to  Congress  and  not  to  the  States^  ivhich 
are  prevented  by  the  commerce  clause  and  not  the  ninth 
section  of  the  First  Article  of  the  Constitution, 

The  discrimination  between  States^  and  not  individual ports^ 
is  forbidden  to  Congress^  and  therefore  incidental  advantages 
can  be  given  to  a  port  in  the  due  exercise  of  the.  regulation 
of  commerce. 

Until  Congress  makes  some  regulation  of  the  charges  for 
the  use  of  grain  elevators  and  such  other  instruments  of 
interstate  cominerce  as  are  situate  wholly  tvithin  a  State ^ 
licenses  and  charges  may  be  prescribed  by  tliat  State  as 
matters  of  local  regtdatioti. 

While  the  especial  law  governing  the  .instruments  of 
interstate  commerce  must  be  passed  over,  one  of  the  Granger 
Cases  should  be  examined  briefly  on  another  question  of 
license,  and  this  by  the  State  and  not  by  the  United  States. 

Munn  V.  The  People  of  the  State  of  Illinois  (1877)  4  Otto 
(94  U.  S.)  113,  began  by  an  infonnation  filed  June  29,  1872, 
by  the  State's  attorney  of  the  seventh  judicial  circuit  of  the 
State  of  Illinois,  against  Ira  Y.  Munn  and  George  L.  Scott, 
for  transacting  in  the    City  of  Chicago,    the  business    of 
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public  warehousemen,  without  the  license  required  by  the 
State  law  of  April  25,  187 1  (Laws,  page  762).  It  is  unnec- 
essary to  go  further  in  the  details  of  this  case  than  add  that 
the  defendants  were  convicted  in  the  Criminal  Court  of 
Cook  County,  July  6,  1872,  and  that  this  conviction  was 
affinned  in  the  State  Supreme  Court,  January  30,  1874,  ^^ 
an  opinion  by  Chief  Justice  BreesE:  (69  111.  80).  McAl- 
lister and  Scott,  JJ.,  dissented,  among  other  reasons, 
because  such  licenses  were  regulations  of  interstate  com- 
merce, the  former  putting  the  case  thus: — 

The  Chicago  River,  running  West  from  its  connection  with  Lake 
Michigan  about  a  mile,  and  then  dividing  into  two  branches,  one  North 
and  the  other  South,  running  through  the  City,  forms  the  port  of  Chicago. 
The  warehouse  in  question,  and  probably  all  others  at  which  this  statute 
was  aimed,  are  situated  upon  this  port,  and  constitute  the  .direct  and 
indispensable  accessions  to  commerce  in  grain  upon  the  great  lakes, 
between  that  port  and  other  States,  and  the  question  arises,  can  these 
accessions  to  such  commerce  be  suppressed  by  the  State  government? 
*  *  *  The  Act  was  not  necesvsary  for  the  preservation  of  the  healtli, 
the  morals,  or  the  safety  of  the  community,  which  are  the  true  purposes 
of  the  police  power ;  but  its  purpose  was  to  compel  the  warehousemen  to 
conduct  their  business  upon  a  compensation  prescribed  by  the  State: 
(69  111.  101,  103). 

Tlie  judgment  was  tlien  removed  to  the  Supreme  Court 
of  the  United  States,  and  there  finally  affirmed,  March  i, 
1877,  on  an  opinion  by  Chief  Justice  Waite,  denying  the 
repugnancy  of  the  Illinois  Act  (i)  to  the  Fourteenth 
Amendment,  because  private  property  when  devoted  to 
public  use,  is  subject  to  public  regulation ;  (2)  to  the  pref- 
erence clause  of  the  First  Article  (supra y  page  424),  or  (3) 
to  the  commerce  clause  {supra^  page  420,)  as  to  which  latter, 
the  words  of  the  opinion  were : — 

It  was  very  properly  said  in  the  case  of  the  State  Tax  oh  Railroad 
Gross  Receipts  (1873),  ^5  Wall.  (82  U.  S.)  293,  that  '*  It  is  not  every  thing 
that  affects  commerce  that  amounts  to  a  regulation  of  it,  within  the 
meaning  of  the  Constitution."  The  warehouses  of  these  plaintifife  in 
error  are  situated,  and  their  business  carried  on  exclusively  within  the 
limits  of  the  State  of  Illinois.  They  are  used  as  instruments  by  those 
engaged  in  the  State,  as  weU  as  those  engaged  in  interstate  commerce, 
but  they  are  no  more  necessarily  a  part  of  commerce  itself  than  the  dray 
or  the  cart  by  which,  but  for  tlieni,  grain  would  be  transferred  from  one 
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railroad  station  to  another.  Incidentally  they  may  become  connected  with 
interstate  commerce,  but  not*necessarily  so.  Their  regulation  is  a  thing 
of  domestic  concern  and  certainly,  until  Congress  acts  in  reference  to 
their  interstate  relations,  the  State  may  exercise  all  the  powers  of  govern- 
ment over  them,  even  though  in  so  doing,  it  may  indirectly  operate  upon 
commerce  outside  its  immediate  jurisdiction.  We  do  not  say  that  a  case 
may  not  arise  in  which  it  will  be  found  that  a  State  under  the  form  of 
regulating  its  own  aflFairs,  has  encroached  upon  the  exclusive  domain  of 
Congress  in  respect  to  interstate  commerce,  but  we  do  say  that,  upon  the 
hucts  as  they  are  represented  to  us  in  this  record,  that  has  not  been  done : 
Waite,  C.  J.,  Munn  v.  ///.  (1877),  4  Otto  (94  U.  S.)  113,  135. 

While  the  authority  of  Munn  v.  Illinois  may  be  consid- 
ered as  shaken,  by  Chicago^  M,  &  SL  P,  RR.  Co,  v.  State  of 
Minnesota  (1890),  134  U.  S.  418,  so  far  as  the  interpretation 
of  the  due  process  of  law  secured  by  the  Fourteenth 
Amendment,  the  interpretation  of  the  State's  right  to 
regulate  commerce  appears  to  be  so  conformable  to  the 
general  principle  of  Cooley  v.  Port  Wardens  {ante^  page  466), 
and  Wilson  v.  The  Marsh  Co.  {ante^  445),  that  it  is  sound 
law  upon  a  subject  of  great  importance,  notwitlistanding 
the  manifest  error  of  the  Chief  Justice  in  comparing  grain 
elevators  with  carts  and  drays,  and  thus  overlooking  their 
storage  capacity.  In  this  respect^  Munn  v.  Illinois  has  been 
recognized  by  Justice  Lamar,  in  Kidd  v.  Pearson  (1888), 
128  U.  S.  I,  23; — Chief  Justice  Waite  himself,  in  Hallw 
De  Cuir  (1878),  5  Otto  (95  U.  S.)  485,  487 ;— J^^stice 
Bradley,  in  Phila.  &  S.  M.  Steamship  Co,  v.  Pa.  (1887), 
122  U.  S.  326,  346,  adding  that  Munn  v.  Illinois  was 
explained  upon  this  point  by  the  decisions  in  Wabash^  St.  L. 
&  P.  RR.  Co.  V,  Illinois  (1886),  118  U.  S.  557,  564,  594, 
and  supra^  pages  762,  537  (where  the  State  was  not  allowed 
even  to  prevent  discrimination  in  interstate  transportation); 
the  wharfage  ca^  (where  the  fees  were  allow^,  infra^ 
page  817,  only  when  imposed  in  good  faith  and  for  fair 
remuneration,  the  subject  not  requiring  a  single,  uniform, 
rule),  that  is;  Keokuk  N.  L.  Packet  Co.  v.  Keokuk  (1877),  5 
Otto  (95  U.  S.)  80,  affirmed  in  Northtvestern  Union  Packet 
Co,  v.  St,  Louis  (1880),  10  Otto  (100  U.  S.)423  (as  observed 
by  Justice  Miller,  in -S^^  v.  Robertson  (1884),  113  U.  S. 
580,  596,  and  supra^  page  466),  which  latter  case  was  fol- 
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lowed  ill  I'kksburg  v.  Tobin  (1880),  10  Otto  (100  U.  S.) 
430;  Cincinnati^  P.  B,  G.  &  P,  Packet  Co,  v.  Catlettsburg 
(1882)  15  Otto  (105  U.  S.)  559;  Parkersburg  &  Ohio  River 
Transp,  Co,  v.  Parkersburg  (1883),  ^7  Otto  (107  U.  S.)  691 
and  siipra^  pages  762,  508,  533 ;  and  generally,  Ouachita  & 
Miss.  R.  Packet  Co,  v.  Aiken  (1887),  121  U.  S.  444;  Mobile 
County  V.  Kimball  (1881),  12  Otto  (102  U.  S.)  691,  (where 
Justice  Field  explained  the  divergence  of  views  formerly  ex- 
isting among  the  Justices,  as  due  to  their  not  always  keeping 
in  mind  the  distinction  between  commerce  and  the  local  aids, 
instruments  or  measures  for  the  improvement  of  commerce  ; 
the  controlling  principle  being  that  of  Cooley  v.  Port  Ward- 
ens^ supra^  page  466,  as  pointed  out  by  Justice  Matthews, 
in  Baamtanv,  Chicago  &  N.  JV.  RR.  Co.,  1888,  125  U.  S. 
465,  485) ;  Brown  v.  Houston,  supra,  page  732  ;  Coe  \\ 
Errol,  infra,  page  821. 

It  is,  of  course,  outside  of  the  present  subject  to  do  more 
than  add  here  that  commerce  within  a  State  has  been  empha- 
tically relegated  to  State  regulation  alone  by  such  decisions 
as  Tlie  Railroad  Commission  Cases  of  Stone  v.  Farmers  L, 
i2f  T,  Co.  (1886)  116  U.  S.  307  ;  and  Louisi^illc,  N,  O,  & 
Texas  RR,  Co,  v.  Mississippi {\^cp)  133  Id.  587. 

That  the  preference  clause  {supra,  page  424)  affected  the 
powers  of  Congress,  and  not  of  the  States,  was  recognized  as 
properly  decided  in  Munn  v.  Illinois,  by  Justice  Blatchford, 
in  Johnson  v.  Chicago  &  P,  Elei^ator  Co,  (1886),  119  U.  S. 
388,  400,  referring  also  to  Morgan  v.  La,  (1886),  1 18  Id.  455  ; 
467.  This  had  been  pointed  out  as  early  as  the  Passenger 
Cases{\Zt^<^,  7  How.  (48  U.  S.)  283,  414,  by  Justice  Wayne, 
and,  not  long  after,  with  more  precision,  while  sustaining  an 
act  of  Congress  authorizing  a  bridge,  where  it  was  pointed  out 
that  Congress  could  not  even  consider  the  expediency  of 
common  and  equal  privileges. 

Thus  much  is  undoubtedly  embraced  in  the  prohibition,  and  it  may  cer- 
tainly also  embrace  any  other  description  of  legislation  looking  to  a  di- 
rect privilege,  or  preference  of  the  ports  ot  any  particular  State  over 
those  of  another.  Indeed,  the  clause,  in  terms,  seems  to  import  a  prohi- 
bition against  some  positive  legislation  by  Congress,  to  this  effect,    and 
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not  against  any  incidental  advantage  that  might  possibly  result  from  the 
legislation  of  Congress  npon  other  subjects  connected  with  commerce, 
and  confessedly  within  its  power.  Besides  it  is  a  mistake  to  assume  that 
Congress  is  forbidden  to  give  a  preference  to  a  port  in  one  State  over  a 
port  in  another.  Such  preference  is  given  in  every  instance  where  it  makes 
a  port  in  one  State,  a  port  of  entry,  and  refuses  to  make  another  port  in 
another  State,  a  port  of  entry.  No  greater  preference,  in  one  sense,  can 
be  more  directly  given  than  in  this  way  ;  and  yet  the  power  of  Congress 
to  give  such  preference  has  never  been  questioned.  Nor  can  it  be,  with- 
out asserting  that  the  moment  Congress  makes  a  port  in  one  State,  a  port 
of  entry,  it  is  bound,  at  the  same  time,  to  make  all  other  ports,  in  all 
other  States,  ports  of  entry.  The  truth  seems  to  be,  that  what  is  forbidden, 
is  not  discrimination  between  individual  ports  within  the  same  or  different 
States,  but  discrimination  between  States ;  and  if  so,  in  order  to  bring 
this  case  within  the  prohibition,  it  is  necessary  to  show,  not  merely  dis- 
crimination between  Pittsburg  and  Wheeling,  but  discrimination  between 
the  ports  of  Virginia  and  those  of  Pennsylvania  :  NewoN,  J.,  PU,  v. 
iVheeling  &  B.  Bridge  Co,  (1856),  18  How.  (59  U.  S.)  421,  435- 

XX. 

A  SicUe  cannot  declare  what  produce  ofafiotJier  State  may 
be  owned  or  possessed  within  its  borders. 

The  Courts^  and  not  the  State  legislatures^  are  the  proper 
organs  of  government  to  decide  whether  quarantine  or  other 
preventative  police  regukUiotis  do  not  extend  beyond  the 
danger  apprehended^  into  regulation  of  interstate  cofnmerce, 

A  State  cannot  exclude  all  cattle  coming  from  another 
State  y  as  the  police  pouter  ext etuis  only  to  the  exclusion  of  those 
diseased  and  fit  for  the  restrictions  of  quarantine  laufs. 

Where  inspection  of  cattle  must  be  made  such  a  brief  time 
before  slaug liter  as  to  prevent  the  carriage  of  the  carcasses 
from  one  State  to  another^  this  is  a  case  lulicre  interstate 
commerce  can  only  exist  under  general  lawsy  passed  by  Con- 
gress^ and  State  legislation  is  void. 

Cases  within  the  operation  of  State  inspection  laws,  as 
well  as  those  of  quarantine,  do  not  fall  within  the  limits  of 
this  article,  except  the  few  recent  ones  where  the  supposi- 
tions advanced  for  the  validity  of  the  State  laws  require  at- 
tention. 

The  first  of  these  cases  arose  in  1873,  before  S.  K.  Whitb, 
Vol.  XXX VII I.— 51 
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Justice  of  the  Peace  for  Kidder  Township,  Caldwell  County, 
Missouri,  by  John  T.  Husen  claiming  damages  of  The  Han- 
nibal &  St  Jo.  RR.  Co.  for  death  of  cattle  by  fever  com- 
municated by  Texas  cattle  brought  in  by  the  defendants. 
This  proceeding  was  under — 

AN  ACT  to  amend  an  Act  entitled  An  Act  to  prevent  the  introduction 
into  this  State,  of  Texas,  Mexican,  or  Indian  cattle,  during  certain  seasons 
of  the  year,  approved  February  26,  1869.  (Approved  January  23,  1872; 
L,aw8,  pages  172-3.) 

Be  ii  enacted,  etc,  *  *  *  Section  i.  No  Texas,  Mexican,  or  In- 
dian cattle  shall  be  driven,  or  otherwise  conveyed  into,  or  remain  in,  any 
county  of  this  State,  between  the  first  day  of  March  and  the  first  day  of 
November  in  each  year,  by  any  person  or  persons  whatsoever ;  Provided^ 
That  nothing  in  this  section  shall  apply  to  any  cattle  which  have  been 
kept  the  entire  previous  winter  in  this  State;  Provided  further,  That 
when  such  cattle  shall  come  across  the  line  of  this  State,  loaded  upon  a 
railroad  car  or  steamboat,  and  shall  pass  through  this  State  withput  being 
unloaded,  such  shall  not  be  construed  as  prohibited  by  this  Act ;  but  the 
railroad  company,  or  owners  of  a  steamboat  performing  such  transporta- 
tion, shaU  be  responsible  for  all  damages  which  may  result  from  the 
disease  called  the  Spanish  or  Texas  fever,  should  the  same  occur  along  the 
line  of  such  transportation;  and  the  existence  of  such  disease  along  such 
route,  shaU  h&  prima  facie  evidence  that  such  disease  has  been  communi- 
cated by  such  transportation. 

The  Justice  gave  judgment  against  the  Railroad  Company, 

which  was  affirmed  on  appeal  to  the  State  Circuit  Court  of 

Grundy  County,  and  again  on  appeal,  June  21,  1875,  by  the 

State  Supreme  Court  (60  Mo.   226),   upon  the  authority  of 

Wtlsoji  V.  The  Kansas  City,  etc.,  RR.    Co.  (Id.  184).     The 

State  Court  denied  that  the  Constitutional  provision  had 

been  infringed.      After  explaining  that  such  cattle    were 

liable,  at  certain  seasons  of  the  year,  to  communicate  disease 

to  native  cattle,  and  the  impossibility  of  selecting  out  the 

dangerous  animals,  the  Court  proceeded  to  state  that — 

The  right  of  a  State  to  enact  such  police  regulations  as  are  necessary  to 
protect  her  citizens  from  contagious  and  dangerous  disease,  and  to  pro- 
tect their  property  from  calamity,  or  destruction,  cannot  be  denied.  Such 
regulations  by  a  Stdte  are  in  no  sense,  an  attempt  to  regulate  commerce 
among  the  States.  Such  police  powers  were  never  delegated  to  Congress ; 
and,  indeed,  could  not  be  without  a  total  surrender,  on  the  part  of  the 
State,  of  the  power  to  protect,  or  preserve  her  own  citizens.  Congress 
is  not  to  be  looked  to  by  the  citizens  of  a  State  for  such  police  regulations 
as  will  protect  themselves  and  their  property  from  disease  and  consequent 
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destruction.  These  police  regulations  reside  in  the  legislative  power  of 
the  State,  and  their  exercise  is  not  in  conflict  with  the  provision  of  the 
Constitution  referred  to.  And  it  makes  no  difference  that  such  regula- 
tions, when  adopted  by  the  State  for  such  a  purpose,  should  incidentally, 
in  some  slight  degree,  affect  the  commerce  carried  on  between  citizens  of 
different  States  (Lewis  v.  Boffinger,  1853,  19  Mo.  13  ;  City  of  SL  Louis  v. 
McCoy,  1853,  18  Id.  238):  VORIES,  J.,  Wilson  v.  RR,  Co.  (1875),  60  Id. 
197-8. 

The  learned  Judge,  in  these  sentiments,  followed  the 
Supreme  Court  of  Illinois,  in  their  decisions  sustaining  a 
similar  law  in  that  State ;  of  which  he  cited  Yeazel  v.  -^Zf  :r- 
/2//fl5fr  (1871),  58  111.  255;  Steavens  v.  BrowUy  Id.  289; 
Somef-vtllev.  Monksyld..  T^ji]  Chicago  &  A.  RR.  Co,  v. 
Gasscnvay  {iSj ^\  71  Id.  570.  This  Illinois  law  was  a  model 
of  brevity,  as  aside  from  three  sections  putting  the  first  into 
force,  it  was — 

AN  ACT  to  prevent  the  importation  of  Texas  or  Cherokee  cattle  into 
the  State  of  Illinois.     (Approved,  February  27,  1867  ;  Laws,  page  169). 

Section  i.  Beit  enacted  ..etc.,  That  it  shall  not  be  lawful  for  any  one  to 
bring  into  this  State,  or  own,  or  have  in  possession  any  Texas  or  Cherokee 
cattle. 

The  Missouri  judgment  was  then  removed  to  the  Supreme 
Court  of  the  United  States,  and  there  reversed  on  a  unani- 
mous opinion  by  Justice  Strong,  because  the  statute^  in 
question  did  violate  the  commerce  clause  of  the  Constitution. 
In  answer  to  the  position  taken  by  the  State  courts,  the  opin- 
ion proceeded : — 

We  are  thus  brought  to  the  questioti  whether  the  Missouri  statute  is  a 
lawful  exercise  of  the  police  power  of  the  State.  We  admit  that  the  deposit 
in  Congress,  of  the  power  to  regulate  foreign  commerce  and  commerce 
among  the  States,  was  not  a  surrender  of  that  which  may  properly  be  de- 
nominated police  power.  What  that  power  is,  it  is  difficult  to  define  with 
sharp  precision.  It  is  generally  said  to  extend  to  making  regulations  pro- 
motive of  domestic  order,  morals,  health,  and  safety..  *  »  ♦  *  *  All 
these  exertions  of  power  are  in  immediate  connection  with  the  protection 
of  persons  and  property  against  noxious  acts  of  other  persons,  or  such  a 
use  of  property  as  is  injurious  to  the  property  of  others.  They  are  self- 
defensive. 

But  whatever  may  be  the  nature  and  reach  of  the  police  power  of  a  State, 
itqannot  be  exercised  over  a  subject  confided  exclusively  to  Congress,  by 
the  Federal  Constitution.  It  cannot  invade  the  domain  of  the  national 
government:  Strong,  J.,  RR,  Co.  v.  Huscn  (1878),  5  Otto  (95  U.  S.)  465, 
470,  471 ;  s.  c.  17  American  Law  Register,  164. 
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That  is,  the  statute  was  declared  unconstitutional,  because 

it  embraced  all  cattle,  even  if  free  from  disease  :  Chief  Justice 

Waite,  dissenting  in  Bowman  v.  Chicago  &N,  W.  RR.  Co. 

(1888),  125  U.  S.  465,  513;  Justice  Gray,   dissenting   in 

Leisy  v.  Hardin  (1890),  135  Id.  100,  153,  and  supra^  page 

537  ;  Justice  Field,  Kimmish  v.  Ball {j9>^^\  129  U.S.  217, 

221. 

In  comfcig  to  such  a  conclusion,  we  have  not  overlooked  the  decisions 
of  very  respectable  courts  in  Illinois,  where  statutes  similar  to  the  one  we 
have  before  us,  have  been  sustained,  [supra^  page  803]  Regarding  the 
statutes  as  mere  police  regulations,  intended  to  protect  domestic  cattle 
against  infectious  disease,  those  courts  have  refused  to  inquire  whether  the 
prohibition  did  not  extend  beyond  the  danger  to  be  apprehended,  and, 
whether,  therefore,  the  statutes  were  not  something  more  than  exertions 
of  police  power.  That  inquiry,  they  have  said,  was  for  the  legislature  and 
not  for  the  courts.  With  this  we  cannot  concur.  The  police  power  of  a 
State  cannot  obstruct  foreign  commerce,  or  interstate  commerce,  beyond 
the  necessity  for  its  exercise ;  and  under  color  of  it,  objects  not  within  its 
scope,  cannot  be  secured  at  the  expcqse  of  the  protection  afforded  by  the 
Federal  Constitution.  And  as  its  range  sometimes  comes  very  near  to  the 
field  committed  by  the  Constitution  to  Congress,  it  i?  the  duty  of  the 
courts  to  guard  vigilantly  against  any  needless  intrusion  :  Strong,  J.,  RR. 
Co.  V.  Husen  (1878),  5  Otto  (95  U.  S.)  465,  473-4  ;  s.  c.  17  A\(HRICan 
Law  Register,  164. 

Before  Husen's  case  began,  the  Illinois  act  {supra^  page  803), 
was  amended  so  as  to  read  : — 

Section  i.  Be  it  enactedy  etc,^  That  it  shall  not  be  lawful  for  any  person 
or  persons,  railroad  company  or  other  corporation,  or  any  association  of 
persons,  to  bring  into  this  State,  any  Texas  or  Cherokee  cattle,  except  be- 
tween the  first  day  of  October  and  the  first  day  of  March  foUowing,  of  each 
year ;  Provided y  that  the  right  to  bring  into  this  State  any  such  cattle, 
shall  in  no  case  be  any  defense  for  any  injury  sustained  to  any  one,  by 
reason  of  the  bringing  of  such  cattle  into  this  State. 

Section  2.  That  it  shall  not  be  lawful  for  any  person  or  persons,  within 
this  State,  to  own,  or  have  in  possession  or  control,  any  Texas  or  Chero- 
kee cattle,  at  any  time,  which  may  have  been  brought  into  this  State  at 
any  time  except  between  the  first  day  of  October  and  tlie  first  day  of  March 
following,  of  each  year. 

Act  of  April  16,  1869,  Laws  page  402  ;  the  other  sections  merely  enforc- 
ing the  above. 

Following  the  Huseii  case,  this  amendatory  act  was  de- 
clared unconstitutional  in  Salzensiein  et  al.  v.  Mavis  (1879), 
91  111,  391  ;  Chicago  &A,  RR,  Co.  v.  Erickson^  Id.  613,  and 
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Jaltvis  et  cU.  v.  Riggin  (1879),  94  Id.  164.  In  the  first  of 
these  cases,  the  eflfort  to  sustain  the  Second  Section  of  this 
Act  was  thus  denied : — 

If  the  legislature  has  the  constitutional  right  to  declare  that  a  person 
shaU  not  possess,  or  own,  a  certain  kind  of  property  within  the  State, 
which  may  be  raised  or  produced  in  another  State  of  the  Union,  it  logically 
foUows  that  all  interstate  commerce  in  such  property  is  both  regulated  by 
the  legislature  and  also  prohibited.  We  do  not  understand  that  the  legis- 
lature can  do,  indirectly,  that  which  the  Constitution  of  the  United  States 
prohibits  to  be  done  directly:  Craig,  C.  J.,  Salzenstein  ei  at,  y.  Mavis 
(1879),  91  111.  39i»4oi. 

The  State  of  Iowa  adopted  (April  8, 1868  ;  12  G.  A.  272) 
a  statute  almost  as  stringent  as  the  Illinois  act  of  1867 
{supruy  page  803) ;  but  in  the  Code  of  1880,  these  provi- 
sions were  so  modified  as  to  secure  the  approval  of  the  Su- 
preme Court  of  the  United  States  {Kimmish  v.  Ball^  1889, 
129  U.  S.  217),  on  a  unanimous  opinion  by  Justice  Field. 
The  sections  of  the  Code  thus  declared  valid  police  regula- 
tions, were — 

Sec  4058.  If  any  person  bring  into  this  State,  any  Texas  cattle,  he  shall 
be  fined  not  exceeding  one  thousand  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  thirty  days,  unless  they  have  been  wintered  at 
least  one  winter,  north  of  the  Southern  boundary  of  the  State  of  Missoiui 
or  Kansas :  Provided^  That  nothing  herein  contained  shall  be  construed 
to  prevent  or  tnake  unlawful  the  transportation  of  such  cattle  through 
this  State  on  railways,  or  to  prohibit  the  driving  through  any  part  of  this 
State,  or  having  in  possession,  any  Texas  cattle,  between  the  first  day  of 
November  and  the  first  day  of  April  following. 

Sec.  4059.  If  any  person,  now  or  hereafter,  has  in  his  possession^  in 
this  State,  any  such  Texas  cattle,  he  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  said  cattle  to  run  at  large  and  thereby  spreading 
the  disease  known  as  the  Texas  fever,  and  shall  be  punished  as  is  pre- 
scribed in  tlie  preceding  section. 

The  case  cited  began  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Iowa,  by  P.  C.  Kimmish  suing 
for  damages  suffered  by  loss  of  cattle,  infected  in  June,  1885, 
by  the  Texas  herd  of  the  defendants,  which  had  not  been 
wintered  as  required  by  Section  4058.  On  a  demurrer  in 
March  Term  1888,  the  Justices  were  opposed  in  their  opin- 
ion of  the  Constitutionality  of  Section  4059,  and  the  case 
was  then  certified  to  the  Supreme  Court  of  the  United  States 
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upon  this  difference  of  opinion.  Between  the  time 
Kimmish  lost  his  cattle  by  infection,  and  the  trial  of  the  de- 
murrer, these  sections  were  repealed  and  the  following  were 
substituted  : — 

Section  4058.  Any  person  or  persons  driving  any  cattle  into  this  State, 
or  any  agent,  servant,  or  employe  of  any  railroad,  or  other  corporation, 
who  shall  carry,  transport,  or  ship  any  cattle  into  this  State,  or  any  rail- 
road company,  or  other  corporation,  or  person,  who  shall  carry,  ship  or 
deliver  any  cattle  into  this  State,  or  the  owners,  controllers,  lessees,  or 
agents,  or  employes  of  any  stock  yards,  receiving  into  such  stock  yards, 
or  in  any  other  enclosures  for  the  detention  of  cattle  in  transit,  or  ship- 
ment, or  reshipment  or  sale,  any  cattle  brought  or  shipped  in  any  man- 
ner into  this  State,  which  at  the  time  they  were  either  driven,  brought, 
shipped  or  transported  into  this  State,  were  in  such  condition  as  to  infect 
with,  or  to  communicate  to  other  cattle,  pleuro-pneumonia,  or  splenitic 
or  Texas  fever,  shall  be  deemed  gfuilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  less  than  three  hundred 
dollars,  and  not  more  than  one  thousand  dollars,  or  by  fine  and  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  in  the  discretion  of  the 
Court. 

Sec  4059.  Any  person  who  shall  be  injured,  or  damaged  by  any  of  the 
acts  of  persons  named  in  Section  4058,  and  which  are  prohibited  by  such 
section,  in  addition  to  the  remedy  therein  provided,  may  bring  an  action 
at  law  against  any  such  persons,  agents,  employes,  or  corporations  men- 
tioned therein,  and  recover  the  actual  damages  sustained  by  the  person 
or  persons  so  injured,  and  neither  said  criminal  proceeding,  nor  said  civil 
action,  in  any  stage  of  the  same,  [shall]  be  a  bar  to  a  conviction  or  to  a 
recovery  in  the  other :  Act  of  April  10,  1886  ;  21  G.  A.  182-3. 

Justice  Field  pointed  out  that  the  Texas  cattle,  against 
which  the  law  was  directed,  were  those  which  had  not  been 
wintered  North  of  a  fixed  line.  South  of  this  line  the  cat- 
tle were  supposed  to  become  infected  with  the  germs  of  a 
distemper  which  would  be  communicated  to  other  cattle, 
feeding  in  the  same  pasture,  unless  these  germs  were  de- 
stroyed by  the  cold  usual  to  the  North  of  the  fixed  line. 
Against  such  sanitary  precautions,  there  could  be  no  Consti- 
tutional objections ;  the  action  being  for  damages,  brought 
before  the  Court  section  4059  and  not  section  4058,  and 
there  could  not  be  the  slightest  doubt  that  a  person,  permit- 
ting diseased  cattle  to  nin  at  large,  could  be  made  to  answer 
for  the  consequences.  Such  liability  could  not  be  escaped 
by  reason  either  of  the  origin  of  the  cattle  (under  ^the  corn- 
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merce  clause,  supra^  page  420),  or  of  the  defendant's  domi- 
cile in  another  State  (under  the  eqtial  rights  clause  of  the 
Constitution,  supra^  page  515). 

Similar  decisions  under  the  same  law  had  been  made  in 
Swift  V.  Sutphin,  Sept  13,  1889,  U.  S.  Circ.  Ct,  N.  Dist. 
111.,  39  Fed.  Repr.  630 ;  In  re  Christian^  1889,  by  the  Judges  of 
the  Eleventh  Judicial  Dist  of  Minn.,  Id.  636,  note. 

In  Indiana,  a  similar  conclusion  had  been  reached  in  the 
State  Circuit  Court  for  Porter  County  {Harvey  v.  Huffman^ 
1889,  39  Fed.  Repr.  646,  note),  upon — 

AN  ACT  for  the  protection  of  the  public  health  by  promoting  the  growth 
and  sale  of  healtliy  cattle  and  sheep,  making  it  a  misdemeanor  to  sell  the 
same  without  inspection  before  slaughtering  within  this  State,  and  to 
authorize  cities  to  appoint  inspectors.  (Approved,  March  2,  1889,  Laws, 
page  150.) 

Section  i.  It  shall  be  illegal  to  sell,  or  offer,  or  expose  for  sale,  in 
any  incorporated  city  within  this  State,  beef,  mutton,  lamb  or  pork,  for 
human  food,  except  as  hereinafter  provided,  which  has  not  been  inspected 
alive  within  the  county,  by  an  inspector,  or  his  deputy,  duly  appointed 
by  the  authorities  of  said  county  in  which  said  beef,  mutton,  lamb  or 
pork,  is  intended  for  consumption,  and  found  by  such  inspector  to  be 
pure,  healthy,  and  merchantable  ;  and  for  every  such  offense,  the  accused, 
after  conviction,  shall  be  fined  not  more  than  two  hundred  dollars,  nor 
less  than  ten. 

Sec  2.  That  the  City  Council  is  hereby  empowered  and  required  to 
appoint,  in  each  incorporated  city  within  the  county,  one  or  more  in- 
spectors and  deputies,  furnish  the  necessary  blanks,  and  decree  the  fees 
for  such  inspection  :  Provided^  That  where  farmers  slaughter  cattle,  sheep 
or  swine  of  their  own  raising  or  feeding,  for  human  food,  no  other  in- 
spection shall  be  required,  or  penalty  enforced,  than  such  as  arc  already 
provided  by  law  to  prevent  tlie  sale  and  consumption  of  diseased  meats. 

Sec  3.  Nothing  herein  contained  shall  prevent  or  obstruct  the  sale  of 
cured  beef  or  pork  known  as  dried,  corned,  or  canned  beef,  or  smoked  or 
salted  pork,  or  other  cured  or  salted  meats. 

That  is,  the  Act  prevented  the  introduction  of  all  dressed 
fresh  meats,  articles  of  commerce  extensively  carried  from 
State  to  State.  No  discrimination  was  made  between  sound 
or  diseased  meat,  and  no  provision  for  inspection.  Of  course, 
such  a  law  could  not  be  valid. 

One  of  the  latest  of  these  cattle  cases  began  with  the 
conviction  of  Henry  E.  Barber  before  a  Justice  of  the  Peace 
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in  Ramsey  County,  Minnesota,  for  a  violation  of  the  fourth 
section  of — 

An  act  for  the  Protection  of  the  Public  Health  by  Providing  for  In- 
spection before  Slaughter  of  CatUe»  Sheep  and  Swine  Designed  for 
Slaughter  for  Human  Food.     (Approved,  April  i6,  1889 ;  Laws,  p.  51.) 

Section  i.  The  sale  of  any  fresh  beef,  veal,  mutton,  lamb,  or  pork,  for 
human  food,  in  this  State,  except  as  hereinafter  provided,  is  hereby  pro- 
hibited. 

Sec.  2.  It  shall  be  the  duty  of  the  several  local  boards  of  health  of  the 
several  cities,  villages,  boroughs  and  townships  within  this  State,  to  ap- 
point one  or  more  inspectors  of  catUe,  sheep  and  swine,  for  said  city,  vil- 
lage, borough  or  township,  who  shall  hold  their  offices  for  one  year,  and 
until  their  successors  are  appointed  and  qualified,  and  whose  authority  and 
jurisdiction  shall  be  territorially  co-extensive  with  the  board  so  appoint- 
ing them  ;  and  said  several  boards  shall  regulate  the  form  of  certificate  to 
be  issued  by  such  inspectors,  and  the  fees  to  be  paid  them  by  the  person 
applying  for  such  inspection,  which  fees  sliall  be  no  greater  than  are  ac- 
tually necessary  to  defray  the  costs  of  the  inspection  provided  for  in  Sec- 
tion Three  of  this  Act. 

Sec.  3.  It  shall  be  the  duty  of  the  inspector  appointed  hereunder,  to 
inspect  aU  catUe,  sheep  and  swine,  slaughtered  for  human  food  within 
their  respective  jurisdictions,  within  twenty-four  hours  before  the  slaughter 
of  the  same,  and,  if  found  healthy,  and  in  suitable  condition  to  be  slaugh- 
tered for  human  food,  to  give  to  the  applicant  a  certificate  in  writing  to 
that  effect.  If  found  unfit  for  food,  by  reason  of  infectious  disease,  such 
inspectors  shall  order  the  immediate  removal  and  destruction  of  such 
diseased  animals,  and  no  liability  for  damages  shall  accrue  by  reason  of 
such  action. 

Sec.  4.  Any  person  who  shall  sell,  expose,  or  offer  for  sale  for  human 
food,  in  this  State,  any  fresh  beef,  veal,  mutton,  lamb  or  pork,  whatso- 
ever, which  has  not  been  taken  from  an  animal  inspected  and  certified 
before  slaughter  by  the  proper  local  inspector,  appointed  hereunder,  shall 
bedeemedguilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  more  than  one  hundred  dollars,  or  by  im- 
prisonment not  exceeding  three  months,  for  each  offense. 

Sec.  5.  Bach  and  every  certificate  made  by  inspectors  under  the  pro- 
visions of  this  Act,  shall  contain  a  statement  to  the  effect  that  the  animal 
or  animals  inspected,  describing  them  as  to  kind  and  sex,  were,  at  the 
date  of  such  inspection,  free  from  all  indication  of  disease,  apparentiy  in 
good  health,  and  in  fit  condition,  when  inspected,  to  be  slaughtered  for 
human  food ;  a  duplicate  of  which  certificate  shall  be  preserved  in  the 
office  of  the  inspector. 

Barber  then  petitioned  the  United  States  Circuit  Coiut 
for  the  District  of  Minnesota  for  a  habeas  corpusy  alleging 
the  State  law  to  be  in  conflict  with  the  commerce  and  equal 
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rights  clauses  of  the  Constitution :  this  was  the  opinion  of  the 
District  Judge,  Hon.  Rensselaer  R.  Nelson:  ///  re 
Barber^  September  23,  1889  (39  Fed.  Repr.  641),  who  re- 
leased Barber.  The  State  then  appealed  to  the  Supreme 
Court  of  the  United  States,  where  the  law  was  again  de- 
clared unconstitutional,  May  19,  1890  (136  U.  S.  313),  on  a 
unanimous  opinion  by  Justice  Harlax  from  which  some 
extracts  may  be  added : — 

Underlying  the  entire  argument,  on  behalf  of  the  State,  is  the  proposi- 
tion that  it  is  impossible. to  tell,  by  an  inspection  of  fhssh  beef,  veal,  mut- 
ton, lamb  or  pork,  designed  for  human  food,  whether  or  not  it  came  from 
animals  that  were  diseased  when  slaughtered :  tliat  inspection  on  the  hoof, 
within  a  very  short  time  before  animals  are  slaughtered,  is  the  only  mode 
by  which  their  condition  can  be  ascertained  with  certainty.  And  it  is  in- 
sisted, with  great  confidence,  that  of  this  fact,  the  Court  must  take  judi- 
cial notice.    *    *    *    *    (136  U.  S.  320-1.) 

But  if,  as  alleged,  the  inspection  of  fresh  beef,  veal,  mutton,  lamb  or 
pork,  will  not  necessarily  show  whether  the  animal  from  which  it  was 
taken,  was  diseased  when  slaughtered,  it  would  not  follow  that  a  statute 
like  the  one  before  us  is  within  the  Constitutional  power  of  the  State  to 
enact.  On  the  contrary,  tlie  enactment  of  a  similar  statute  by  each  one 
of  the  States  composing  the  Union,  would  result  in  tlie  destruction  of  com- 
merce among  the  several  States,  so  far  as  such  commerce  is  involved  in 
the  transportation  from  one  part  of  the  country  to  another  of  animal  meats 
designed  for  human  food,  and  entirely  free  from  disease.  A  careful  ex- 
amination of  the  Minnesota  Act  will  place  this  construction  of  it  beyond 
question.     *    *    *    *    (id.  321.) 

As  the  inspection  must  take  place  within  the  twenty -four  hours  imme- 
diately before  the  slaughtering,  the  Act,  by  its  necessary  operation,  ex- 
cludes from  the  Minnesota  market,  practically  all  fresh  beef,  veal,  mut- 
ton, lamb  or  pork — in  whatever  form,  and  although  sound,  healthy,  and 
fit  for  human  food — taken  ftxwn  animals  slaughtered  in  other  States  ;  and 
directly  tends  to  restrict  the  slaughtering  of  animals,  whose  meat  is  to  be 
sold  in  Minnesota  for  human  food,  to  those  engaged  in  such  business  in 
tliat  State.    *    *    *    * 

When  to  this  is  added  the  fact  tliat  the  statute,  by  its  necessary  opera- 
tion, prohibits  the  sale,  in  the  State,  of  fresh  beef,  veal,  mutton,  lamb  or 
pork,  from  animals  that  may  have  been  inspected  carefully  and  thoroughly 
in  the  State  where  tliey  were  slaughteretl,  and  before  they  were  slaugh- 
tered, no  doubt  can  remain  as  to  its  effect  upon  commerce  among  the 
several  States.  It  will  not  do  to  say — certainly  no  judicial  tribunal  can, 
with  propriety,  assume — that  the  people  of  Minnesota  may  not,  with  due 
regard  to  their  health,  rely  upon  inspections  in  other  States  of  animals 
slaughtered  for  purposes  of  human  food.   (Id.  322.) 

For  authority,  the  opinion  cited   Woodruff  v.    Parfumty 
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Hinson  v.  iMt^  Weltoti  v.  Missouri^  Hannibal  &  St.  /.  RR. 
Co,  V.  Husen^  Guy  v.  Baltimore  and  Walling  v.  Michigan 
{supra,  pages  728,  735,  751,  801,  817,  738),  to  show  that  no 
State  could  discriminate  against  the  products  of  other  States 
in  this  manner;  not  even  if  the  burden  fell  equally  upon 
citizens  and  travelers,  for  that  kind  of  equality  contravened 
the  principles  of  Robhins  v.  Taxing  District,  suprQ,  page 
758,  and  the  State  Freight  Tax  Case  (1873),  ^5  Wall.  (82 
U.  S.)  232;  and  consequently  no  analogy  was  permitted  to 
be  drawn  from  Patterson  v.  Kentucky,  supra,  page  742. 

XXI. 

Auction  sales  of  original  packages  of  foreign  origin,  cannot 
be  taxed  directly  or  by  license  exacted  from  tlie  auctioneer. 
Otherwise  of  goods  prodiu:ed  in  one  of  tlie  States  of  the 
Union, 

A  State  may  lay  a  general  tax:  upon  a  kind  of  business, 
the  subjects  of  ivhich  may  enter  into  interstate  atui  foreign 
commerce,  so  long  as  that  commerce  is  not  made  a  matter  of 
privilege. 

Cook  V.  The  Commonwealth  of  Pennsylva?tia  (1878),  7 
Otto  (97  U.  S.)  566,  was  another  instance  where  a  State 
undertook  to  lay  a  tax  on  the  privilege  of  selling  foreign 
goods  at  auction,  notwithstanding  the  principles  of  Braivn 
V.  Maryland  {supra,  page  439).  The  State  authorities  of 
Pennsylvania,  January  31,  187 1,  settled  an  account  against 
Samuel  C.  Cook,  an  auctioneer  of  the  City  of  Philadelphia, 
for  non-payment  of  State  taxes  claimed  to  be  due  upon 
auction  sales  of  foreign  goods  in  the  original  packages, 
under — 

Sec.  18.  That  hereafter  tlic  State  duty,  to  be  paid  on  sales  by  auction 
in  the  counties  of  Philadelphia  and  Allegheny,  shall  be  on  all  domestic 
articles  and  groceries,  one-half  of  one  per  cent. ;  on  foreign  drugs,  glass, 
earthen-ware,  hides,  marble,  wool,  and  dye-woods,  three-quarters  of  one 
per  cent:  Act  of  May  20, 1853,  P.  L-  679. 

Sec  6.  That  said  auctioneers  shall  pay  into  the  treasury  of  tlie  Com- 
monwealth, a  tax  or  duty  of  one-fourth  of  one  per  centum  on  all  sales  of 
loans  or  stocks,  and  shall  also  pay  into  the  treasury  aforesaid,  a  tax  or 
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duty,  as  required  by  existing  laws,  on  all  other  sales  to  be  made  as  afore- 
said, except  on  groceries,  goods,  wares  and  merchandise  of  American 
growth  or  manufacture,  real-estate,  shipping  or  live  stock  ;  and  it  shall  be 
the  duty  of  the  auctioneer  having  charge  of  such  sales,  to  collect  and  pay 
over  to  the  State  treasurer,  the  said  duty  or  tax,  and  give  a  true  and  cor- 
rect account  of  the  same,  quarterly,  under  oath  or  affirmation,  in  the  form 
now  required  by  law:  Act  of  April  9,  1859,  P.  I^.  436. 

A  few  days  after  the  decision  in  Cook's  case,  this  exception 
in  favor  of  American  goods  was  removed  by  the  Act  of  May 
19,  187 1  (P.  L.  270),  but  the  question  was  decided  on  the 
broader  ground  of  taxation  of  original  packages  of  foreign 
origin. 

Following  the  practice  in  that  State,  Cook  appealed  to 
the  Dauphin  County  Court,  where  judgment  was  rendered 
against  him,  on  an  opinion  by  Pea^ison,  P.  J.,  May  16, 
1 87 1,  in  which  Brown  v.  Maryland  was  recognized,  but 
held  inapplicable  because  the  tax  was  not  laid  on  the  im- 
porter, but  upon  the  auctioneer,  as  was  done  in  Natlians  v. 
Louisiana  (1850),  8  How.  (49  U.  S.)  73,  in  the  case  of  a 
dealer  in  foreign  bills  of  exchange.  But  the  comparison  was 
inaccurate,  because  in  the  latter  case,  the  unanimous  opin- 
ion of  the  Court  upheld  the  validity  of  the  tax,  as  was  after- 
wards done  in  Brawn  v.  Houston  {snpra^  page  732),' be- 
cause— 

No  one  can  claim  cxeinptioii  from  a  general  tax  ou  his  business,  with- 
in the  State,  on  the  ground  that  the  products  sold;  may  be  used  in  com- 
merce. No  State  can  tax  an  exp>ort,  or  an  imp>ort,  as  such,  except  under 
the  limitations  of  tlie  Constitution.  But  before  the  article  becomes  an  ex- 
port, or  after  it  ceases  to  be  an  import,  by  being  mingled  with  other 
property  in  the  State,  it  is  a  subject  of  taxation  by  the  State.  A  cotton- 
broker  may  be  required  to  pay  a  tax  upon  his  business,  or  by  way  of 
license,  although  he  may  buy  and  sell  cotton  for  foreign  exportation  •' 
McLean,  J.,  Nathans  v.  La,  (1850),  8  How.  (49  U.  S.)  73,  80-1. 

The  Pennsylvania  Judge  also  based  his  opinion  upon  this 
remark  by  Chief  Justice  Marshall,  in  answer  to  the  argu- 
ment, so  often  advanced  in  subsequent  cases  but  never  with 
effect  upon  the  Court  {supra^  pages  462,  491),  that  the  Con- 
stitutional power  ceased  from  the  instant  the  goods  entered 

the  Stater- 
Auctioneers  are  persons  licensed  by  the  State,  and    if  the   importer 
chooses  to  employ  them,  he  can  as  little  object  to  paying  for  this  service, 
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as  for  auy  other  for  which  he  may  apply  to  an  officer  of  the  State.  The 
right  of  sale  may  very  well  be  annexed  to  importation,  [as  was  this  case] 
without  annexing  to  it,  also  the  privilege  of  using  the  officers  licensed  by 
the  State  to  make  sales  in  a  peculiar  way  [as  was  not  claimed  or  the 
case,  supra^  page  439]:  Marshali,,  C.  J.,  Brown  v.  Maryland  ( 1827),  12 
Wheat.  (25  U.S.)  419.  443- 

The  case  was  heard  in  the  Pennsylvania  Court,  upon  a 
case  stated,  which  was  not  clear  upon  the  necessity  for  the 
use  pf  an  auctioneer  by  the  importer,  and  consequently  the 
County  Judge  considered  himself  justified  in  taking  for 
granted  that  the  employment  of  the  auctioneer  was  a  mere 
convenience,  although  the  Act  of  1859  provided: — 

Section  8.  It  shall  not  be  lawful  for  any  person,  or  persons,  to  make 
sales  by  auction,  or  by  public  outcry,  in  the  City  of  Philadelphia,  or 
County  of  Allegheny,  of  real  estate,  stocks,  loans,  vessels,  merchandise 
and  personal  property  of  any  description,  except  it  be  by  a  duly  commis- 
sioned auctioneer  of  the  said  City  or  County  :  Provided^  That  this  Act 
shall  not  be  so  construed  as  to  interfere  with  any  sales  authorized  by  the 
Courts  of  said  City  or  County,  or  in  consequence  of  any  legal  proceeding 
whatever,  or  of  personal  property  sold  in  consequence  of  the  owner  de- 
clining business  or  housekeeping:  Act  of  April  9,  1859,  P*  ^*  43^- 

This  judgment  was  affirmed  in  the  State  Supreme  Court*, 
May  23,  1873,  without  any  opinion  being  filed,  but  Reversed 
by  the  Supreme  Court  of  the  United  States  upon  a  unani- 
mous opinion  by  Justice  Miller,  because  the  tax  was  on 
the  privilege  of  selling  the  foreign  goods. 

It  is  said  that  the  importer  could  himself  have  made  sale  of  his  goods,, 
without  subjecting  the  sale  to  tlic  tax.  The  ar^^ment  is  fallacious,  be- 
cause without  an  auctioneer's  license  he  could  not  have  sold  at  auction, 
even  his  own  goods.  If  he  had  procured,  or  could  have  procured  a 
license,  he  would  tlien  have  been  subject,  by  the  statute,  to  the  tax,  for  it 
makes  no  exception.  By  the  express  language  of  the  statute,  tlie  auc- 
tioneer is  to  collect  this  tax,  and  pay  it  into  the  treasury.  From  whom  is 
he  to  collect  it,  if  not  from  the  owner  of  the  goods  ?  If  tlie  tax  was  in- 
tended to  be  levied  on  tlie  auctioneer  he  would  not  liave  been  required 
first  to  collect  it  and  tlicn  pay  it  over  :  MiLi^ER,  J.,  Cook  v.  Pa,  (i878>,  7 
Otto  (97  U.S.)  566,570-1. 

That  the  tax  for  the  privilege  of  selling,  did  fall  upon  the 
goods  where  the  State  could  not  directly  place  it,  was  then 
declared  upon  the  principles  expounded  in  tlie  Passenger 
Cases^  Crandall  v.  Nevada^  Henderson  v.  The  Mayor  and 
Welton  v..  Missouri {supra^  pages  460,  463,  465,  751),  with- 
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out  going  back  to  tlieir  origin  in  Brown  v.  Maryland  {supra^ 
page  439).  Upon  this  point,  Cook  v.  Pa.  has  been  recog- 
nized by  Justice  Swayne,  in  Mack.  Co,  v.  Gage^  supra^  page 
753  \  Chief  Justice  Waite,  in  Western  U.  Tel.  Co.  v.  Texas 
(1882),  15  Otto  (105  U.  S.)  460,  465  ;  Justice  Miller  him- 
self, in  Fargo  v.  Michigan  (1887),  121  U.  S.  230,  244  ;  Chief 
Justice  Fuller  as  well  as  the  dissenting  Justices  in  the 
Original  Package  Case,  supra^  pages  508,  535. 

XXIL 

Inspection  laws  are  not  derived  from  any  pouter  to  regulate 
commercey  but  from  right  of  every  State  to  improve  the  qual- 
ity of  domestic  articles  before  they  enter  into  commerce ^  domes- 
ticy  inter staie  or  foreign. 

Itispection  Icavs  are  a  part  of  State  legislation  embracing 
everything  within  t/ie  territory  of  the  State  tvhick  fias  not 
been  placed  in  the  care  and  control  of  the  gainer nment  of  the 
United  States. 

Legitimate  inspection  laws  relate  to  the  quality  of  t/ie  arti- 
clesy  or  t/ieir  form,  or  capacity ^  or  the  dimensions  a7id  weight 
of  their  packages,  as  ascertained  by  a  public  officer  at  any 
reasonable  place  fxed  by  law. 

Inequitable  but  legitimate  inspection  laws  can  only  be 
remedied  by  Congress  and  not  by  tJie  Courts,  when  the  States 
persist  in  enforcing  them. 

Laws  requiring  tobacco  casks  to  be  weig/ied  atui  measured  , 
at  a  particular  place  ^  before  transportatiofi  out  of  the  State, 
are  legitimate  inspection  Laws,  though  no  such  provisions  are 
enacted  as  to  tobacco  transp>orted  from  place  to  place  zvithin  the 
State. 

Turner \.  Marylaful  {i^^i\ij  0\Xo{ioj  U.  S.)  38,  was 
a  case  of  inspection  prescribed  for  goods  destined  to  points 
without  the  State,  just  as  Crandall  v.  Nevada^  {supra^  page 
463)  was  a  tax  on  passengers  departing  from  the  State.  The 
difference  between  a  legitimate  inspection  fee  and  a  tax  on 
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outward  commerce  caused  the  former  to  be  sustained  while 
the  latter  was  declared  void. 

The  case  began  by  the  presentment  of  Henry  A.  Turner, 
September  i8,  1880,  in  the  Criminal  Court  of  the  City  of 
Baltimore,  for  shipping  to  Bremen,  in  Germany,  a  hogshead 
of  tobacco  raised  by  him  in  Charles  Count>',  in  that  State, 
without  having  been  inspected  to  ascertain  whether  the 
hogshead  was  of  the  dimensions  and  weight  required  by  the 
State  Act  of  March  10,  1864,  chapter  346,  (Laws  of  1864, 
page  482)  as  modified  by  the  subsequent  Act  of  April  4, 
1870,  chapter  291,  (La\vs  ot  1870,  page  502). 

Turner  demurred,  and  his  demurrer  being  overruled,  Sep- 
tember 20,  1880,  he  was  fined.  On  appeal,  this  judgment 
was  aflSnned,  Januar>'  21,  1881,  on  the  groimd  that  the 
Colony,  and  subsequently  the  State,  had  always  enforced  com- 
pulsor}'  inspection  of  tobacco,  which  was  not  a  tax  on  ex- 
ports, within  the  Constitutional  provision  {supra^  page  425). 

The  object  of  inspection  laws,  ordinarily,  is  to  improve  the  quality  of 
the  productions  of  a  country,  and  tliereby  better  fit  them  for  domestic 
use  or  exportation.  But  we  are  by  no  means  prepared  to  concede  that 
the  inspection  must  be  confined  to  an  examination  of  the  quality  of  the 
article  itself.  To  prepare  the  products  of  a  State  for  exportation,  it  may 
be  necessary  that  such  products  should  be  put  in  packages  of  a  certain 
form,  and  of  certain  prescribed  dimensions.  This  may  be  necessary, 
cither  on  account  of  the  nature  and  character  of  such  products,  or  to  eB- 
able  the  State  to  identify  the  products  of  its  own  growth  and  to  furnish 
the  evidence  of  such  identification  in  the  markets  to  which  they  are  ex- 
ported :  Robinson,  J.,  Turner  v.  The  State  (1881),  55  Md.  240,  263-4. 

The  judgment  was  then  removed  to  the  Supreme  Court  of 
the  United  States,  and  there  finally  affirmed,  February  5, 
1883,  on  a  unanimous  opinion  by  Justice  Blatchford,  who 
thought  the  views  of  the  Maryland  Court  to  be  sound,  and 
added,  that — 

Fixing  tlie  identity  and  weight  of  tobacco  alleged  to  have  been  grown 
in  tlie  State,  and  tlius  preserving  tlie  reputation  of  the  article  in  markets 
outside  of  tlie  State,  is  a  legitimate  part  of  inspection  laws,  and  the 
means  prescribed  tlierefor  in  the  statutes  in  question,  naturally  conduce 
to  that  end.  Such  provisions,  as  parts  of  inspection  laws,  are  as  proper 
as  provisions  for  inspecting  quality,  and  it  cannot  be  said  that  the  absence 
of  the  latter  provisions,  in  respect  to  any  particular  class  of  tobacco,  nec- 
essarily causes  the  laws  containing  the  former  provisions  to  cease  to  be  in- 
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spection  laws.  It  is  easy  to  see  that  the  use  of  the  precaution  of  weighing 
and  marking  the  weight  on  the  hogshead,  and  recording  it  in  a  book,  is  to 
enable  it  to  be  determined  at  any  time,  whether  the  contents  have  been 
diminished  subsequently  to  the  original  packing ;  by  comparing  a  new 
weight  with  the  original  marked  weight,  or  if  the  marked  weight  be  al- 
tered, with  the  weight  entered  in  the  warehouse  book.  The  things  requir- 
ed to  be  done  in  respect  to  the  hogshead  of  tobacco  in  the  present  case, 
aside  from  any  inspection  of  quality,  are  to  be  done  to  prepare  and  fit  the 
hogshead  as  a  unit  containing  tlie  tobacco,  for  exportation,  and  for 
becoming  an  article  of  foreign  commerce  or  commerce  among  the  States, 
and  are  to  be  done  before  it  becomes  such  an  article.  They  are.  properly 
parts  of  inspection  laws,  within  the  definition  given  by  this  Court  in 
Gibbons  V,  Ogden  (1824),  9  Wheat.  (22  U.  S.)  i.  203:  (17  Otto,  107  U.  S. 
49-50.) 

The  reference  is  to  this  language  of  Chief  Justice  Marshall, 
in  the  famous  New  York  case,  after  he  had  pointed  out  that 
duties  on  imports  or  exports  were  parts  of  the  taxing  power, 
which  undoubtedly  remained  with  the  States,  whereas  the 
regulation  of  foreign  and  interstate  commerce  (even  by  the 
coasting  license  here  held  to  override  the  New  York  Steam- 
boat monopoly)  by  Congress  could  not  be  concurrent  with 
that  by  the  States,  individuall)- :  he  then  proceeded — 

But  the  inspection  laws  are  said  to  be  regulations  of  commerce  and  are 
certainly  recognized  in  tlie  Constitution,  as  being  passed  in  the  exercise 
of  a  power  remaining  with  the  States.  That  inspection  laws  may  liavc 
a  remote  and  considerable  influence  on  commerce,  will  not  be  denied ; 
but  that  a  power  to  regulate  commerce  is  the  source  from  which  the  right 
to  pass  them  is  derived,  cannot  be  admitted.  The  objects  of  inspection 
laws  is  to  improve  the  quality  of  articles  produced  by  the  labor  of  the 
country ;  to  fit  them  for  exportation ;  or,  it  may  be,  for  domestic  use. 
They  act  upon  the  subject  before  it  becomes  an  article  of  foreign  com- 
merce, or  of  commerce  among  the  States,  and  prepare  it  for  that  purix>se. 
They  form  a  portion  of  that  immense  mass  of  legislation,  which  embraces 
everything  within  the  territory  of  a  State,  not  surrendered  to  the  general 
government ;  all  which  can  be  most  advantageously  exercised  by  the 
States  themselves.  Inspection  laws,  quarantine  laws,  health  laws  of  every 
<lescription,  as  well  as  laws  for  regulating  tlie  internal  commerce  of  a 
State,  and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  compo- 
nent parts  of  the  mass:  Marshall,  C.  J.,  Gibbons  v.  Ogden  (1824),  9 
Wheat.  (22  U.  S.)  i,  203. 

The  identity  of  inspection  laws  with  those  enacted  under 
the  taxing  power  of  the  State,  was  declared  anew  in  this 
Maryland  case,  in  express  recognition  of  the  first  statement 
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of  this  classification,   fifty-five  years  earlier,  made  in  these 
words: — 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the  exception 
of  a  particular  thing  from  general  words,  proves  that,  in  the  opinion  of 
the  law-giver,  the  thing  excepted  would  be  within  the  general  clause, 
had  the  exemption  not  been  made,  we  know  no  reason  why  this  general 
rule  should  not  be  as  applicable  to  the  Constitution  as  to  other  instru- 
ments. If  it  be  applicable,  then  this  exception  in  favor  of  duties  for  the 
support  of  inspection  laws  [supra ^  page  425],  goes  far  in  proving  that  the 
framers  of  the  Constitution  classed  taxes  of  a  similar  character  with  those 
imposedfor  the  purposes  of  inspection,  with  duties  on  imports  and  ex- 
ports, and  supposed  them  to  be  prohibited:  Marsh ali,,  J.,  Brown  v. 
Md,  (1827),  12  Wheat.  (25  U.  S.)  419.  438- 

Contemporaneously  with  Turner  v.  Marylatidy  Justice 
Miller  wrote  the  opinion  in  People  v.  Compagrtie  Genercde 
Troftsailantique  {i?>^2\  17  Otto  (107  U.  S.)  59,  where  the 
New  York  laws,  taxing  immigrants,  were  declared  void 
{supra^  page  465),  because  not  legitimate  inspection  laws. 
In  place  of  the  definition  given  by  Justice  Blatchford,  in 
Turner  v.  Maryland  (on  page  55)  and  substantially  stated 
supra^  page  813,  there  were  these  imperfect  tests  given  by 
the  other  Justice : — 

What  laws  may  be  properly  classed  as  inspection. laws  under  this  pro- 
vision of  the  Constitution  [supra^  page  425],  nmst  be  largely  determined 
by  the  nature  of  the  inspection  laws  of  the  States,  at  the  time  the  Consti- 
tution was  framed.  *  *  *  What  is  an  inspection  ?  Something  which 
can  be  accomplished  by  looking  at  or  weighing  or  measuring  the  thing  to 
be  inspected,  or  applying  to  it,  at  once,  some  crucial  test.  When  testi- 
mony or  evidence  is  to  be  taken  and  examined,  it  is  not  inspection  in  any 
sense  whatever :  MirxHR,  J.,  Peoples.  Compagttie Generale  Trans,  (1883), 
17  Otto  (107  U.  S.)  59,  61,  62. 

Otlier  attempts  to  define  inspection  laws  have  distinguished 
their  object  as  **  to  certify  the  quantity  and  value  of  the 
articles  inspected,  whether  imports  or  exports,  for  the  pro- 
tection of  buyers  and  consumers'' :  Swayne,  J.,  in  Foster  v. 
Master  and  Wardens  0/ Nctv  Orleans  (1877),  4  Otto  (94 
U.  S.)  246,  247 ;  but  the  latest  substantially  restates  that  de- 
clared in  Turner  \.  Marylarul ;  FULLER,  C.  J.,  supra^  page 
502,  quoting  from  the  opinion  of  Matthews,  J.,  in  Bow- 
7nan\,  Chicago  &  N.  JK  RR.  Co.  (1888),  125  U.  S.  465, 
488,  and  tn/ra. 
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After  the  Maryland  law  was  thus  declared  to  be  a  valid 
inspection  law,  Justice  Blatchford,  for  the  Court,  proceeded 
to  point  out  that  the  second  objection  to  the  law,  was  equally 
futile ;  that  is,  granting  that  there  was  no  inspection  and  no 
fee  for  tobacco  to  be  manufactured  in  the  State  and  then 
transported  out  of  its  limits,  still  such  preference  of  home 
manufacturers  was  within  the  power  of  the  State,  if  exercised 
before  the  tobacco  became  an  article  of  commerce.  This  is 
evidently  upon  much  the  same  principle  as  State  taxation 
of  articles  grown  or  prepared  for  sale  out  of  the  State  but 
not  yet  started ;  as  was  the  case  with  the  New  Hampshire 
timber  in  Coe  v.  Errol^  infra^  page  821. 

XXIII. 

A  State  lazv^  authorizing  a  municipality  to  collect  wharfage 
from  vessels  laden  with  the  products  of  other  States  and  coun- 
tries^  ivhile  such  dues  arc  not  demanded  from  vessels  laden 
zvith  tlie  same  articles  xvhen  produced  in  the  StcUe^  is  a  regu- 
lation of  interstate  commerce  and  is  void. 

The  denial  to  the  States y  oft/ie  power  to  lay  any  duty  of 
tonnage  without  the  consent  of  Congress^  was  intended  to 
protect  the  freedom  of  commerce  and  therefore  does  not  in- 
validate  legitimate  wharf  dues  measured  by  the  capacity  of 
the  vessels  using  the  wharves. 

I^cal  taxation  of  vessels  by  their  capacity  instead  of  by 
value y  is  unconstitutional, 

Guy  v.  Mayor  &  City  Council  of  Baltimore  (1880),  10 
Otto  (100  U.  S.)  434,  was  another  case  of  an  unsuccessful 
discrimination  attempted  by  the  laws  of  Maryland.  Captain 
Gu}'  of  the  schooner  George  S.  Powell,  was  sued  before  a 
justice  of  the  peace  by  the  City  of  Baltimore,  June  29,  1876, 
for  not  paying  wharfage  required  by  the  City  ordinance  for  a 
cargo  of  potatoes  raised  in  Virginia.  This  ordinance  re- 
quired wharfage  for  **  articles  sold  by  the  bushel,  other  than 
the  product  of  the  State  of  Maryland,''  under  the  authority 
of— 
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An  Act  to  appoint  State  Wharfingers  in  the  City  of  Baltimore,  and  to 
authorize  the  collection  of  wharfage  in  certain  cases,  in  said  City.  (Passed 
March,  ii,  1828,  Laws,  chap.  162.) 

Sec.  4.  And  be  it  enacted,  That  the  Mayor  and  City  Cotincil  of  Balti- 
more  shall  be,  and  they  are  hereby  empowered  and  authorized  to  [may] 
regulate,  establish,  charge  and  collect,  to  the  use  of  the  [city]  said  Mayor 
and  City  Council,  such  rate  of  wharfage  as  they  may  think  reasonable, 
of  and  from  all  vessels  resorting  to  or  lying  at,  landing,  depositing,  or 
transporting  goods,  or  articles  other  than  the  prodtutions  of  this  State,  on. 
any  wharf  or  whurves,  belonging  to  the  [city]  said  Mayor  and  City  Conn-' 
cil,  or  any  public  wharf  in  the  said  City,  other  than  the  wharves  belong- 
ing to  or  rented  by  the  State  :  and  that  part  of  Pratt  Street  Wharf  hereto- 
fore reserved  for  the  use  of  citizens  of  this  [the]  State,  anything  in  any 
former  act  of  Assefnbly  to  the  contrary  notwithstanding. 

This  Section  appeared  in  the  Code  of  Public  Local  Laws 
as  section  945  of  Article  IV,  and  was  changed  by  Act  of 
April  10,  1880,  chap.  218,  Laws,  page  356,  Public  Local 
Laws,  ed.  1888,  Art  IV,  §  368,  by  omitting  the  words  in 
italics  and  inserting  those  in  brackets,  as  above :  the  uncon- 
stitutiqnal  discrimination  was  thus  repealed. 

The  judgment  entered  against  Guy  by  the  justice  of  the 
peace,  was  affirmed  on  appeal  by  the  Baltimore  City  Court, 
October  14,  1876,  this  Court  denying  that  the  commerce, 
impost  or  equal  rights  clauses  of  the  Constitution  had  been 
\iolated.  This  was  contrary  to  the  decision  of  Chancellor 
Bland  in  The  Wharf  Case  (183 1),  3  Bland's  Chan.  (Md.) 
361,  371,374,  where  rival  owners  claimed  the  wharf  dues 
from  certain  wharves  and  the  decree  was  that  none  should 
be  taken.  The  judgment  was  then  removed  to  the  Supreme 
Court  of  the  United  States,  and  there  reversed  March  22, 
1880,  upon  an  opinion  by  Justice  Harlan,  Chief  Justice 
Waite  dissenting  on  the  peculiar  ground  that  the  State 
had  merely  prohibited  the  City  from  collecting  wharfage 
from  the  products  of  the  State.  In  principle,  this  is  much 
the  same  objection  of  preference  by  the  United  States  Courts 
for  strangers  over  inhabitants  of  the  State,  as  was  raised  in 
Robbins  v.  Taxing  District  {antey  page  762)  and  there  denied 
upon  the  apparent  ground  that  the  State  made  the  prefer- 
ence by  its  unconstitutional  legislation. 
*    The  opinion  of   the  Supreme  Court  proceeded  on  that 
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principle  of  Brown  v.  Maryland  {supra^  page  440),  which 
denied  to  the  States,  power  to  discriminate  against  the  prod- 
ucts of  other  States,  by  taxing  them  with  discrimination  in 
favor  of  local  products :  the  citations  were  of  the  later  cases 
relating  to  American  products  {supra^  pages  728,  735,  748, 
751),  but  it  is  now  clear  that  the  distinction  to  be  drawn  in 
such  cases  as  Brozvn  v,  Maryland  and  Brown  v.  Honstmt 
supra^  pages  439,  732)  is  in  the  extent  of  the  taxation, 
which  cannot  be  imposed  upon  imports  at  all,  and  upon  the 
products  of  other  States  only  without  discrimination. 

The  wharfage  charged  to  Captain  Guy  was  therefore  re- 
garded by  the  Supreme  Court  as  a  tax  and  not  merely  reason- 
able compensation  for  the  use  of  the  wharf.  For  it  is  to  be 
observed  that  the  reasonableness  of  this  fee,  taken  by  itself, 
was  not  denied.  On  the  contrar>',  the  opinion  expressly 
recognized  the  principles  of  three  recent  cases  on  the  subject 
of  wharfage. 

The  first  of  these  was  Keoktik  N,  L,  Packet  Co.  v.  City  of 
Keokuk  (1877)  5  Otto  (95  U.  S.)  80,  where  the  Supreme 
Court  recognized  the  right  of  a  municipality  to  collect 
wliarfage  proportioned  to  the  tonnage  of  the  boats  using  the 
particular  landing.  The  rates  were  no  more  than  sufficient 
to  pay  the  interest  on  the  money  borrowed  to  improve  the 
wharves,  and  the  fact  that  they  were  measured  by  the  capa- 
city of  the  boats  did  not  make  this  a  tonnage  tax  within  the 
prohibition  of  the  Constitution.  That  prohibition  is  direct- 
ed against  port  dues  or  charge  for  use  of  the  harbor  and  all 
landing  places,  as  declared  in  Cannon  v.  New  Orleans  (1874), 
20  Wall.  (87  U.  S.)  577  ;  The  Northwestern  Union  Packet 
Co,  V.St.  Paul (1874),  U.  S.  Circ.  Ct.  Dist.  Minn.,  3  Dill. 
454;  TAe  Southern  Steamship  Co.  v.  Port  Wardens  (1867), 
6  Wall.  (73  U.  S.)  31  ;  Peete  v.  Morgan  (1874),  19 
Wall.  (86  U.  S.)  581;  State  Tonnage  Tax  Cases  (1871), 
12  Wall.  (79  U.  S.)  204  ;  Cincinnati  P.  B.  G.  &  P. 
Packet  Co.  V.  Catlcttsburg  (1882),  15  Otto  (105  U.  S.) 
559  ;  Parkersburg  &  O.  River  Transp.  Co.  v,  Parkers- 
burg  (1883),  17  Otto  (107  U.    S.)   691  ;    Huse  v.    Glover 
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(1886),  119  U.  S.  543  ;  Otmchita  &  M,  River  Packet  Co.  v. 
Aiken  (1887),  ^21  Id.  444  ;  Inman  Steamship  Co.  v.  Tinker 
(1876),  4  Otto  (94  U.  S.)  238  ;  and  not  against  reasonable 
charges  for  use  of  property :  Field,  J.,  Gloucester  Ferry 
Co.  V.  Pa.  (1885),  114  U.  S.  196,  217  ;  though,  locally,  ves- 
sels are  also  protected  against  taxation  by  the  ton  instead  of 
by  value :  State  Tonnage  CaseSy  Peete  v.  Morgan^  Can- 
non V.  Ne7v  Orleans^  and  Steamship  Co.  v.  Tinker ^  supra ; 
that  is,  as  the  subject  cannot  be  ftirther  developed  here, — 

What  was  intended  by  the  provisions  of  the  second  clause  of  the  tenth 
section  of  the  first  article  [of  the  Constitution,  supra^  page  425],  was  to 
protect  the  freedom  of  commerce,  and  nothing  more.  The  prohibition  of 
a  duty  of  tonnage  should,  therefore,  be  construed  so  as  to  carry  out  that 
intent:  Strong,  J.,  Keokuk  N.  L,  Packet  Co,  v.  Keokuk  (1877),  5  Otto 
(95  U.S.)  80,  87. 

The  second  of  these  wharfage  cases  was  the  Northwestern 
Union  Packet  Co.  v.  City  of  St.  Louis  {1880)  10  Otto  (100  U. 
S.)  423,  where  the  City  was  allowed  to  collect  a  tonnage 
charge  upon  every  vessel  landing  at  any  wharf  in  that  City, 
the  charge  being  admittedly  reasonable  in  amount  for  the  use 
of  the  improved  wharf  facilities  and  not  for  the  raising  of 
general  revenue.  This  decision  was  immediately  affirmed 
in  the  third  of  these  cases  that  of  Vicksburg  v.  Tobin  (1880), 
Id.  430.  These  two  cases,  were  decided  three  weeks  before 
Guy  V.  Baltimore^  so  that  the  whole  subject  of  wharfage 
was  before  the  Court  in  its  two  aspects  of  tonnage  taxation 
and  preference  for  local  vessels  or  products. 

So  far  as  any  attempt  might  be  made  to  obtain  general 
revenue  from  wharfage,  the  unconstitutionality  of  such  laws 
was  again  declared  by  Justice  Miller,  in  Morgan^ s  La.  & 
T  RR.  &  Steamship  Co.  v.  Louisiana  (1886),  118  U.  S. 
455,  462  ;  and  by  Justice  Bradley,  in  Otmchita  &  M. 
River  Packet  Co.  v.  Aiken  [\88']\  121  Id.  444.  In  this  res- 
pect, there  was  nothing  else  than  a  reaffirmance  of  the  prin- 
ciples of  the  Passenger  CaseSy  supra^  page  460. 

The  unconstitutionality  of  the  preference  shown  by  the 
Maryland  law  in  the  wharfage  dues,  has  been  distinctly  rec- 
ognized by  Justice  Swayne,  in  Machine  Co.  v.  Gage^  supra^ 
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P^^  753 ;  Justice  Bradley,  in  Walling  v.  Michigan^  supra^ 
page  738,  and  Phtla.  &  S.  M.  S,  Co.  v.  Pa,  (1887),  122  U.  S. 
326,  345  ;  Justice  Blatchford  in  Pickard  v.  PiiUman  S. 
Car  Co,  (1886),  117  Id.  34,  49. 

xxrv. 

Logs  temporarily  stopped  by  Imv  water ^  in  their  course 
through  a  State  from  one  State  to  a  thirds  cannot  be  taxed 
where  they  are  stopped. 

Property  can  be  taxed  where  it  is  situated,^  though  the  own- 
er is  a  resident  of  another  State, 

The  products  of  a  State  may  be  taxed^  though  intended  for 
removal  to  another  State  or  country^  until  they.are  delivered  to 
a  common  carrier  or  their  ulthnate  passage  from  the  State 
has  begun. 

The  case  of  Coe  v.  T/ie  Town  of  Errol  {i^^6\  116  U.  S. 
517,  began  in  the  Supreme  Court  of  New  Hampshire,  June 
25,  188 1,  by  the  plaintiffs  petition  for  relief  from  taxation 
upon  logs  destined  for  manufacture  and  sale  in  the  State  of 
Maine,  but  then  lying  in  the  said  Town  of  Errol.  Some  of 
these  logs  had  been-  cut  in  New  Hampshire  and  some  in 
Maine,  though  being  detained  by  low  water  in  the  Andros- 
coggin ;  but  all  of  them  were  alleged  to  be  in  transit  to 
market  from  one  State  to  another.  The  taxation  on  the  logs 
cut  in  Maine  was  directed  to  be  abated  {Coe  v.  Erroly 
1882,  62  N.  H.  303,  313),  but  that  on  the  logs  cut  in  New 
Hampshire  was  declared  valid,  Blodgett,  J.,  saying — 

The  assessments  were  made  under  ^.  i3,<:.  54,  Gen.  Laws,  which  provides 
that  wood,  bark,  timber,  logs,  and  luniljer,  manufactured  or  other,  ex- 
ceeding fifty  doUars  in  value,  shall  be  taxed  at  its  full  value,  in  the  town 
where  it  is  on  the  first  day  of  April.  *  *  *  *  But  it  is  urged  that  in- 
asmuch as  the  logs  were  in  transit  and  seeking  a  market  in  another 
State,  the  tax  imposed  was  one  up>on  commerce,  and  therefore  in  conflict 
with  the  federal  Constitution.  This  contention  is  groundless.  At  most, 
the  statute  under  which  the  assessment  was  made,  simply  acts  upon  and 
aiFects  property  which  may  be  the  subject  of  commerce.  But  a  tax  on 
property  that  may  l>e  tlie  subject  of  commerce  under  Congressional  regu- 
lation, is  not  a  tax  on  commerce,  but  on  property :  Scott  v.  Willson  {182$), 
^  N.  H.  321,  326 ;  Cooley,  Tax.  62  ;  neither  is  a  tax  on  property  that  has 


Digitized  by 


Google 


822  THE   LAW   GOVERNING 

been  the  subject  of  such  commerce,  where  it  is  taxed  only  as  property ^ 
and  in  common  with  all  other  property  within  the  State:  Brown  v. 
Mafyland  (iS27)t  12  Wheat.  (25  U.  S.)  419;  Pervear  v.  Cotntn.  (1865),  5 
Wall.  (72  U.  S.)  475.  479 ;  l^aring  v.  The  Mayor  (1868),  8  Wall.  (75  U. 
S.)  no.  The  conclusion  then  is,  that  the  logs  in  question,  having  at  the 
time  of  tlieir  taxation,  an  actual  and  legal  situs  in  this  State,  and  having 
been  taxed  only  as  property  and  in  common  with  all  other  property,  un- 
der a  law  making  no  discrimination  in  respect  of  ownership,  no  case  is 
made  forrelief :  (62  N.  H.  312,  313). 

The  case  having  been  removed  to  the  Supreme  Court  of 
the  United  States,  the  judgment  was  there  affirmed  on  a 
unanimous  opinion  by  Justice  Bradley,  who  denied  the 
two  propositions  of  the  log  owner,  respecting  the  logs  cut  in 
New  Hampshire,  but  not  yet  removed  from  the  State.  The 
first  was,  that  his  property  could  not  be  taxed  because  he  was 
a  resident  of  another  State,  and  by  legal  fiction,  his  property 
had  its  situs  in  Maine.  But  the  Court  thought  the  power  of 
State  taxation  was  too  plain  for  citation  of  authorities. 

The  second  proposition  was,  that  the  products  of  a  State, 

though  intended  for  removal  to  another  State  and  partially 

prepared  by  removal  to  a  place  of  shipment,  were  not  liable 

to  State  taxation.     But  the  Court  thought  this  untenable 

because  making  taxation  dependent  upon  the  owner's  state  of 

mind  and  incomplete  action.     That  is— ^ 

When  the  products  of  the  farm  or  the  forest  are  collected  and  brought 
in  from  the  surrounding  country  to  a  town  or  station  serving  as  an  ^»/r^- 
/i?/for  that  particular  region,  whether  on  a  river  or  a  line  of  railroad, 
such  products  arc  not  yet  exports,  nor  are  they  in  the  process  of  exporta- 
tion, nor  is  exportation  begun  until  they  are  conmiitted  to  the  common 
carrier  for  transportation  out  of  the  State  to  the  State  of  their  destina- 
tion, or  have  started  on  their  ultimate  passage  to  that  State.  Until  then 
it  is  reasonable  to  regard  them  as  not  only  within  the  State  of  their 
origin,  but  as  a  part  of  the  general  mass  of  property  of  tliat  State,  subject 
to  its  jurisdiction  and  liable  to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  taxed  without  any  discrimina- 
tion, in  the  usual  way  and  manner  in  which  such  property  is  taxed  in  the 
State.  *  *  *  Although  intended  for  exportation,  they  may  never  be 
exported ;  the  owner  has  a  perfect  right  to  change  his  mind  ;  and  until 
actually  put  in  motion,  for  some  place  out  of  the  State,  or  committed  to 
the  custody  of  a  carrier  for  transportation  to  such  place,  why  may  they 
not  be  regarded  as  still  remaining  a  part  of  the  general  mass  of  property 
in  the  Stete  ?    Bradi^ev,  J.,  Coe  v.  Errol  (1886),  1 16  U.  S.  525-6. 

This  was  not  a  new  .sentiment  in  the  Supreme  Court  of 
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the  United  States.  Thirty-four  years  earlier,  when  limiting 
the  operation  of  a  United  States  coasting  license  to  naviga- 
ble waters,  and  thereby  giving  a  State  full  control  over 
streams  entirely  within  its  borders,  and  not  naturally  nav- 
igable, and  not  part  of  a  line  of  interstate  commerce  {supra^ 
pages  482-3  and' 800),  the  Court,  speaking  by  Justice  Dan- 
iel, repudiated  an  extension  of  the  commerce  power  over 
the  products  of  domestic  enterprise,  in  agriculture,  or  manu- 
factures, or  in  the  arts,  because  ultimately  liable  or  intended 
to  enter  into  foreign  or  domestic  commerce. 

A  pretension  as  far-reaching  as  this,  would  extend  to  contracts  between 
citizen  and  citizen  of  the  same  State,  would  control  the  pursuits  of  the 
planter,  the  grazier,  the  manufacturer,  the  mechanic,  the  immense  op- 
erations of  the  collieries  and  mines  and  furnaces  of  the  country ;  for 
there  is  not  one  of  these  avocations  the  results  of  which  may  not  become 
the  subjects  of  foreign  commerce,  and  be  borne  either  by  turnpikes, 
canals  or  railroads,  from  point  to  point  within  the  several  States,  towards 
an  ultimate  destination,  like  the  one  mentioned:  Daniki.,  J.,  Veazie  v. 
Moor  (1852),  14  How.  (55  U.  S.)  574. 

It  will  be  remembered  from  the  review  of  Brouni  v. 
Houston  (supra^  page  732),  that  there  is  a  distinction  also 
between  the  tennination  of  interstate  and  foreign  carriage, 
in  respect  to  the  period  when  a  State  may  begin  to  lay  or- 
dinary (as  distinguished  from  discriininative)  taxation  :  that 
is,  an  import  cannot  be  taxed  until  broken  up  or  otherwise 
mingled  with  and  lost  in  the  common  mass  of  property 
(supra^  pages  439,  443) ;  but  goods  are  imports  only  when 
brought  in  from  foreign  nations,  and  not  from  other  States 
of  the  Union  (supra^  pages  719-20);  and  therefore  the 
ordinary  powers  of  State  taxation  are  not  defeated  by 
retaining  domestic  goods  in  their  original  packages.  But 
in  respect  to  restraints  upon  interstate  commerce,  though 
not  so  expressed  and  laid  equally  on  all  property  ill  the 
State  in  otherwise  the  most  unobjectionable  fonii  of  'taxa- 
tion, license,  or  other  police  regulation,  all  such  restraints 
are  simply  void  as  to  merchandise  in  the  original  packages, 
though  valid  as  to  other  property  in  the  State  {iufra^  page 

824). 

The  case  of  Clarke  v.  Clarke^  in  the  United  States  Circuit 


Digitized  by 


Google 


824  THE   LAW   GOVERNING 

Court  for  the  Southern  District  of  Georgia,  3  Woods  408, 
lias  already  been  alluded  to  {supra^  page  444) ;  further  atten- 
tion may  here  be  given  to  its  facts,  for  the  logs  upon  which 
the  tax  was  levied,  were  the  property  of  persons  exclusively 
engaged  in  exporting  timber  to  foreign  countries,  and  had 
been  purchased  for  the  purpose  of  export,  their  shipment  be- 
ing deferred  for  want  of  vessels.  The  Circuit  Judge  (Woods) 
was  urged  to  declare  the  logs  not  yet  separated  from  the 
mass  of  property  taxable ;  he  declined  upon  the  solitary' 
ground  of  their  being  exports,  and  not  that  they  were  to  be 
carried  out  of  the  State  generally  and  perchance  to  another 
State.  The  decision  would  not,  therefore,  be  contrary  to  the 
rule  declared  in  Coe  v.  Errol^  until  the  business  of  an  ex- 
porter is  denied  to  be  an  agency  of  foreign  commerce.  The 
decisive  test  used  by  Justice  Bradley  (supra^  page  822),  of 
ability  to  change  intention  and  not  remove  the  property^  from 
the  State  after  it  has  escaped  from  taxation,  would  not  apply 
to  a  mere  exporter,  but  only  to  one  who  carried  on  a  dual 
business  of  exporting  and  American  trade.  This  dual  busi- 
ness caused  the  taxation  of  the  coal  actually  exported  in 
Brown  v.  Houston  {supra^  page  732). 

The  substance  of  the  whole  subject  is,  that  the  State's 
power  of  taxation  continues  until  it  actually  collides  with  the 
Constitutional  freedom  of  foreign  and  interstate  commerce. 

XXV. 

A  State  cannot  prevent  a  common  carrier  from  receimng 
merchandise  in  another  State  and  carrying  it  into  its  terri- 
tory^ and  there  delivering  it  to  the  consignee. 

Intoxicating  liquors  are  merchandise  which  a  common  car- 
rier cannot  refuse  to  receive^  because  tlie  State  into  which  in- 
toxicating liquors  are  consigned^  forbids  their  carriage  into 
its  territory. 

Bowman  et  aL  v.  Chicago  &  N.  W.  RR,  Co,  (1888),  125 
U.  S.  465,  came  into  the  Supreme  Court  of  the  United  States 
from  the  United  States  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois,  to  revise  the  entry  of  judgment  (October  6, 
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1886),  for  the  railroad  company  upon  their  demurrer  to  an 
action  brought  (June  15,  1886),  by  Bowman  Brothers,  for  a 
refusal  to  transport  five  thousand  barrels  of  beer  from  Chicago 
to  Marshalltown  in  the  State  of  Iowa.  Admitting  the  duty 
of  a  railroad  as  a  common  carrier,  the  defense  was  put  upon 
the  ground  that  the  State  of  Iowa  had  prevented  the  railroad 
company  from  receiving  and  transporting  into  Iowa  the 
beer  in  question  by — 

Chapter  66.  AN  ACT  Amendatory  of  Chapter  143  of  tlie  Acts  of  the 
Twentieth  General  Assembly  Relating  to  Intoxicating  Liquors  and  Pro- 
viding for  the  More  Effectual  Suppression  of  the  Illegal  Sale  and  Trans- 
portation of  Intoxicating  Liquors  and  Abatement  of  Nuisances.  (Passed 
April  5,  1886:  X^ws,  page  81.) 

Section  Ten.  That  section  1553  of  the  Code,  as  amended  and  sub- 
stituted by  Chapter  143  of  the  Acts  of  the  Twentieth  General  Assembly, 
be,  and  the  same  is  hereby  repealed,  and  the  following  enacted  in  lieu 
thereof: 

Section  1553.  If  any  express  company,  railway  company,  or  any 
agent  or  person  in  the  employ  of  any  express  company  or  railway  com- 
pany, or  if  any  common  carrier  or  any  person  in  the  employ  of  any  com- 
mon carrier,  or  u,ny  person,  knowingly  bring  within  this  State,  for  any 
person  or  persons  or  corporation,  or  shall  knowingly  transport  or  convey 
between  points  or  from  one  place  to  another  within  this  State,  for  any 
other  person  or  persons  or  corporations,  any  intoxicating  liquors,  without 
first  having  been  furnished  with  a  certificate  from  and  under  the  seal  of 
the  County  Auditor  of  the  County  to  which  said  liquor  is  to  be  trans- 
ported, or  is  consigned  for  transportation,  or  within  which  it  is  to  be  con- 
veyed from  place  to  place,  certifying  that  the  consignee  or  person  to 
whom  said  liquor  is  to  be  transported,  conveyed  or  delivered,  is  authorized 
to  sell  such  intoxicating  liquors  in  such  County,  such  company,  corpora- 
tion or  person  so  offending,  and  each  of  them,  and  any  agent  of  such  com- 
pany, corporation  or  person  so  offending,  shaU,  upon  conviction  thereof, 
be  fined  in  the  sum  of  one  hundred  dollars  for  each  offense,  and  pay  costs 
ofprosecution;  and  the  costs  shall  »  *  *  include  a  reasonable  attorney 
fee,  to  be  assessed  by  the  court,  which  shall  be  paid  into  the  County  *  * 
fund,  and  shall  stand  committed  to  the  County  jail  until  such  fine  and 
costs  of  prosecution  are  paid.  The  offense  herein  defined,  shall  be  held 
to  be  complete,  and  shaU  be  held  to  have  been  committed  in  any  County 
of  the  State  through  or  to  which  said  intoxicating  liquors  are  trans- 
ported, or  in  which  the  same  is  tmloaded  for  transportation,  or  in  which 
said  liquors  are  conveyed  from  place  to  place  or  delivered.  It  shall  be 
the  duty  of  the  several  County  Auditors  of  this  State  to  issue  the  Certi- 
ficate herein  contemplated,  to  any  person  having  such  permit ;  and  the 
certificate  so  issued  shall  be  truly  dated  when  issued,  and  shall  specify 
the  date  at  which  the  permit  expires,  as  shown  by  the  County  Records. 
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In  the  Supreme  Court  of  the  United  States,  the  Attorney 
General  of  Iowa  also  took  part  in  the  argument  to  sustain 
the  validity  of  the  State  law:  and  his  most  important  posi- 
tion was  that  the  act  was  simply  intended  to  prevent  the  sale 
and  use  of  intoxicating  liquors  within  the  State,  as  property 
prejudicial  to  health,  morality  and  good  order.  Justice 
Matthews,  writing  the  opinion  of  the  majority  of  the 
Court,  conceded  that  this  was  the  object  of  the  law,  as  one 
of  a  system  of  legislation  upon  the  sale  and  use  of  intoxicat- 
ing liquors,  among  which  beer  had  been  placed  by  statute 
(page  475),  but  still  denied  the  validity  of  such  a  law,  be- 
cause it  was  a  restraint  upon  transportation  of  freight,  and 
thus  in  effect  a  regulation  of  commerce  (page  486.) 

Upon  the  question  of  State  regulation  of  the  manufac- 
ture and  sale  of  liquor,  there  was  no  retreat  from  the  posi- 
tion taken  by  the  Court  in  Mugler  v.  Kansas  (1887),  123  U. 
S.  623,  where  State  prohibition  of  the  manufacture  of  liquor 
was  declared  to  be  valid,  even  though  property  should  be 
rendered  useless,  or  abated  as  a  nuisance  and  no  compensa- 
tion be  made.  This  Mugler  Case  remains  tlie  law  of  the 
Court:  the  Original  Package  Case^  supra^  pages 509,  511, 
517,  518;  though  the  right  of  every  citizen  to  pursue  an 
ordinary  calling  and  in  it  to  buy  and  sell  property,  is  recog- 
nized as  far  as  it  does  not  conflict  with  the  legitimate  exer- 
cise of  State  police  power,  in  Powell  v.  Pa.  (1888),  127  U. 
S.  678  ;  Kidd  v.  Pearson  (1888),  128  Id.  i ;  Eilenbecker  v. 
lozm  {i8go\  134  Id.  31  ;  and  Minnesota  v.  Barber  (1890), 
136  Id.  313  and  supra^  page  807,  The  distinction  pointed 
out  by  Justice  Field  (in  his  concurring  opinion  in  this 
Bowman  case,  at  page  506)  between  the  Mugler  and  the 
Bowman  cases,  was  drawn  at  the  origin  of  the  merchandise, 
as  beyond  or  within  the  State  boundaries,  because  of  the 
principle  established  in  Brown  v.  Maryland  (supra^  page 
439),  that  the  right  to  import  from  a  foreign  country,  or  to 
bring  in  from  another  State,  carried  with  it  the  right  to  sell 
in  the  original  package. 

Justice  Matthews  recognized  that  the  judgment  in  the 
License  Cases  {supra^  page  453)  closely  approached  the  ques- 
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tion  in  hand,  but  finally  distinguished  the  present  case  upon 
the  important  point  of  the  time  when  transportation  termi- 
nated (page  479  of  the  opinion.)  The  law  of  Iowa  sought 
to  prevent  that  deliver}',  and  a  large  part  of  the  opinion  was 
devoted  to  the  vindication  of  the  exclusiveness  of  the  Con- 
stitutional power.to  regulate  commerce  (pages  486,  495,  and 
Justice  Field,  concurring,  page  500),  without  which  it 
would  be  idle  to  discuss  the  moment  when  the  State  police 
power  could  attach  (page  499.) 

In  another  aspect  the  Iowa  law  was  declared  to  be  no  im- 
munity as  an  inspection  law.  Turner  v.  Maryland  was  un- 
qualifiedly followed  as  already  observed  {supra^  page  816.) 

In  still  another  aspect,  the  Iowa  law  was  not  recognized  as 
a  quarantine  or  sanitary  regulation,  as  it  singled  out  certain 
merchandise  to  be  removed  from  the  commercial  com- 
modities of  the  countr}'.  Here,  the  remarks  of  Justice 
Catron,  in  the  License  CaseSy  {supra^  page  457)  as  well  as 
those  of  Chief  Justice  Taney,  were  approved  by  both  Jus- 
tice Matthews  and  Justice  Field  (pages  490,  501,  503  of 
the  report.)  The  judgments  in  RR,  Co,  v.  Husen  {supra^ 
page  801)  and  the  more  recent  Passenger  Cases  (supra^  page 
465)  all  precluded  the  recognition  of  such  power  in  the 
the  States,  and  the  motive  of  the  Iowa  law  could  not  save  it 
firom  the  condemnation  of  seeking  to  ward  off  the  evils  of  in- 
temperance by  prohibiting  interstate  commerce  (page  498  of 
the  opinion.) 

Justice  Field  (in  his  concurring  opinion  at  page  502), 
went  further  and  called  attention  to  his  dissent  in  Miigler  v. 
Kansas  {}i&']\  123  U.  S.  623,  675,05  indicating,  without 
expressing,  his  opinion,  that  no  State  could  prohibit  the  sale 
of  mei'chandise  which  Congress  might  authorize  to  be 
brought  into  a  State  :  for — 

It  is  a  matter  of  history  that  one  of  the  great  objects  of  thQ  formation 
of  the  Constitution  was  to  secure  unanimity  of  commercial  regulations 
and  thus  put  an  end  to  restrictive  and  hostile  discriminations  by  one  State 
against  the  products  of  other  States,  and  against  their  importation  and 
sale.  [Quoting  from  Broztm  v.  Maryland,  the  words  on  page  416,  supra."] 
If  the  States  have  the  power  asserted,  to  exclude  from    importation 


y"  Digitized  by  VjOO^ iC 


828  THE  LAW  GOVERNING 

within  their  limits,  any  articles  of  commerce,  because  in  their  judgment 
the  articles  maybe  injurious  to  their  interests  or  policy,  they  may  pre- 
scribe conditions  upon  which  such  importation  will  be  admitted,  and  thus 
establish  a  system  of  duties  as  hostile  to  free  commerce  among  the  States 
as  any  that  existed  previous  to  the  adoption  of  the  Constitution  :  Fiei,d, 
J.,  concurring  in  Bowman  v.  Chicago  &  N.  W,  RR,  Co,  (1888),  125  U. 
S.  465, 509- 

As  Chief  Justice  Waite  and  Justices  Gray  and  Harlan 
dissented  in  the  Bowman  case,  it  is  not  surprising  that  the 
two  surviving  Justices  dissented  in  the  Original  Package 
CasCy  so  much  foreshadowed,  and  even  decided  (per  Field, 
J.,  at  page  504)  in  the  former  case.  In  both  instances,  the 
License  Cases  were  the  test  by  which  these  Justices  found 
a  difference  between  the  judgment  of  the  Court  and  the  ex- 
ceptional principles  recognized  in  Gibbons  v.  Ogden  {supruy 
pages  428,  520,)  The  Chestnut  Street  Bridge  Case  (445, 
534),  RR.  Co.  V.  Husen  (538,  801)  and  Patterson  v.  Ken- 
tucky (515,  742.) 

XXVL 

Original  Packages  of  fermented^  distilled  and  other  intoxi- 
cating liquors  or  liquids^  are  now  subjected  by  Congress  to 
the  police  poTduer  of  the  several  States  and  Territories. 

An  Act  to  limit  the  eflfect  of  the  regulations  of  commerce  between  the 
several  States  and  with  foreign  cotmtries  in  certain  cases. 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled:  That  all  fermented,  distiUed  or 
other  intoxicating  liquors  or  liquids  transported  into  any  State  or  Terri- 
tory or  remaining  therein  for  use,  consumption,  sale  or  storage  therein, 
shall  upon  arrival  in  such  State  or  Territory  be  subject  to  the  operation 
and  effect  of  the  laws  of  such  State  or  Territory  enacted  in  the  exercise  of 
its  police  powers,  to  the  same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in  such  State  or  Territory,  and 
shall  not  be  exempt  therefh)m  by  reason  of  being  introduced  therein  in 
original  pcu:kages  or  otherwise. 
Approved  August  8,  1890. 

This  is  the  so-called  Wilson  bill,  which  became  a  law  dur- 
ing the  preparation  of  a  portion  of  this  article.  As  it  has 
been  immediately  challenged,  and  a  decision  of  the  Supreme 
Court  of  the  United  States  may  be  expected  at  no  distant 
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day,  the  intended  disoission  of  this  act  may  be  deferred  at 
this  place.  All  the  other  articles  which  are  capable  of  be- 
coming original  packages,  are,  of  course,  now  deliberately 
suffered  by  Congress  to  remain  under  the  various  rulings  of 
the  Supreme  Court  which  have  been  considered  with  some 
minuteness.  For  the  proposed  bill,  with  a  general  opera- 
tion, failed  to  pass,  and  the  efforts  to  prevent  the  introduc- 
tion of  dressed  beef  and  to  exclude  drummers,  if  renewed, 
cannot  profit  by  the  moral  excitement  produced  by  the 
Original  Package  decision  of  1890. 

xxvii. 

SUMMARY. 

(The  figures  in  the  following  sentences  refer  to  the  preceding  pages.) 

The  extent  of  the  subject  and  the  advantage  of  a  full 
statement  of  the  facts  of  each  case  considered,  have  required 
the  elimination  of  all  decisions  not  connected  with  the  sale 
of  merchandise,  or  not  declaring  common  principles  in  an 
instructive  form.  In  this  manner,  there  has  been  eliminated 
almost  all  consideration  of  the  power  to  embargo  commercial 
intercourse  (427) ;  ferries ;  the  control  of  immigration  (459); 
inspection  laws  (813) ;  liquor  laws  (826) ;  mail  routes  and 
post  roads  (477);  navigable  waters  (745);  laws  governing 
pilots  (474) ;  port  regulations ;  the  power  to  lay  protective 
duties  on  imports  (427) ;  quarantine  laws  (801);  the  regula- 
tion of  the  rates,  tariflfe,  charges  and  other  traflBc  arrange- 
ments by  rail  and  water  (438) ;  tlie  restraint  of  the  slave 
trade  (427);  the  taxation  and  regulation  of  telegraph,  ex- 
press, railroad,  transportation,  steamboat  and  otlier  corpora- 
tions (765)  engaged  in  interstate  commerce  (799) ;  rights  ob- 
tained by  treaty  (427) ;  and  wharfage,  except  as  briefly  alluded 
to  on  pages  817-21. 

The  law  declared  in  the  cases  considered  in  the  preceding 
pages,  rests  upon  the  fundamental  principle  of  the  supremacy 
of  the  Constitutional  power  to  regulate  foreign  and  interstate 
commerce  (425).     No  State  power  can,  under  any  name  or 
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theory  (421),  oppose  or  restrain  (474),  the  immunity  thus 
conferred  upon  the  exterior  commerce  of  the  several  States 
of  the  Union. 

This  supremacy  was  supposed  by  Kent  and  the  New  York 
jurists  (430),  to  lie  dormant  until  Congress  positively  regu- 
lated commerce,  although  the  appropriate  spheres  of  State 
and  National  action  are  defined  for  diflferent  purposes  (473), 
and  impinge  upon  each  other  only  as  they  seek  to  r^^ulate 
the  same  subjects  (425).  This  is  true  in  the  choice  of  either 
definition  of  the  police  power  of  the  States  (411).  The  dor- 
mant theory,  therefore,  failed  of  recognition  by  the  Supreme 
Court  (435)  as  early  as  1824,  because  it  involved  a  claim  of 
concurrent  power  (472)  in  the  States  to  regtdate  commerce 
except  where  expressly  restrained  by  the  Constitution  (436). 
Such  strict  construction  has  always  been  denied  (418),  and 
the  resulting  definition  of  commerce,  in  Gibbons  v.  Ogden 
(428),  as  commercial  intercourse,  has  led  the  Supreme  Court 
on  to  the  declaration  that  the  Constitutional  power  is  active, 
and  being  supreme,  is  therefore  exclusive  (803). 

An  exclusive  power  to  regulate  commerce'  involves  a 
choice  of  much  or  little  regulation,  so  that  Congress  has  the 
power  to  suffer  commercial  intercourse  to  be  free  of  restraint 
(473),  and  inevitably,  therefore.  Congressional  nonaction  is  as 
potent  (464)  as  is  the  supremacy  of  Constitutional  Acts,  for- 
mally passed  by  both  the  House  and  Senate  with  the  ap- 
proval of  the  President  or  over  his  veto  (428). 

The  exclusiveness  of  the  Constitutional  power  to  regulate 
commerce  has  been  construed  by  the  Supreme  Court  of  the 
United  States,  as  either  absolute  or  relative  (466),  in  order  to 
prevent  unnecessary  prostration  of  State  authority  over  sub- 
jects not  requiring  exemption  on  principle  (468).  The  efiect 
of  this  construction  is  to  direct  the  student  and  jurist  alike, 
to  the  decisions  of  the  Court  (753)  as  defining  from  time  to 
time  the  bounds  of  State  legislation  affecting  the  commercial 
intercourse  of  our  country  (422).  A  general  rule  was  formu- 
lated by  Justice  Curtis,  in  Cooley  v.  Port  Wardens  (470), 
but  its  full  effect  has  scarcely  been  realized  until  the  Origi- 
9ial  Package  Case  (491)  of  1890,  on  account  of  the  more 
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popular,  though  previous  judgment  of  the  same  Court  in  the 
License  Cases  (453).  It  would  be  an  error,  however,  to 
overlook  the  power  in  Congress  to  legalize  an  interference 
with  commercial  intercourse  (474),  and  in  this  way  reverse 
a  decree  of  the  Supreme  Court  (477).  The  Court  is  not  su- 
perior to  Congress,  and  its  construction  is  largely  due  to 
Congressional  fciilure  to  act  (421). 

When  Congress  proceeds  to  act,  the  choice  of  means  to  be 
used  is  expressly  (423)  confided  to  it  without  its  legislation 
being  restricted  to  such  laws  as  might  be  indispensably  ne- 
cessary, or  any  more  than  conducive  to  the  exercise  of  the 
Constitutional  power. 

Congress  cannot  surrender  its  power  over  commerce,  as  by 
an  act  admitting  a  State  into  the  Union  (474),  though,  it 
can  adopt  for  the  time  being,  such  local  regulations  as  are 
deemed  suitable  (472). 

The  power  to  regulate  commerce  cannot  be  exercised  by 
Congress,  without  limit  (741) ;  for  it  may  neither  tax  or  lay 
a  duty  on  exports  from  any  State  (424) ;  nor  prefer  the  ports 
of  one  State  over  those  of  another,  though  in  making  regu- 
lations for  other  purposes  (797),  a  discrimination  may  be 
made  between  ports  in  the  same  State  (478) ;  and  Congres- 
sional regulations  of  commerce  must  not  be  local  (748)  where 
general  regulations  are  proper  and  necessary. 

This  Constitutional  power  to  regulate  commerce  is  not 
general  but  confined  to  three  fields  of  action  (420),  as  it  is 
with  foreign  nations,  among  the  States  and  Territories  of 
the  Union,  including  the  District  of  Columbia  (748),  and 
with  the  Indian  Tribes  (721).  In  determining  whether 
commerce  fcdls  into  one  of  these  divisions  or  is  local,  the  feet 
of  transshipment,  or  change  of  carriers,  is  insufficient  of  itself 
to  fix  the  local  character  of  the  traffic  (743)  as  the  Court  will 
look  to  the  ultimate  destination  of  the  articles.  Excepting 
these  divisions  of  commerce,  each  State  has  entire  control 
(448)  over  the  business,  trade  (800),  manufectures  (722)  and 
traffic  carried  on  within  its  borders  (435),  not  only  as  long 
as  they  are  not  parts  of  interstate  or  foreign  commerce  (743), 
but  equally  so  when  intended  to,  though  actually  not  yet 
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become  such  parts  (817).  Consequently,  a  State  may  even 
jMrefer  strangers  above  its  own  citizens  (762),  and  generally 
may  act  until  it  passes  the  limits  set  by  the  Constitutional 
provision^  for  tlie  due  process  of  law  (515)  and  for  the  equal 
rights  of  citizens  of  other  States  (750).  These  are  the 
clauses  usually  invoked  with  the  commerce  clause,  in  cases 
of  supposed  interference  with  commercial  intercourse. 

From  the  fcict  that  this  local  jurisdiction  remains  with  the 
States,  it  follows  that  Congress  cannot  exercise  police  powers 
in  the  States  (741),  or  elsewhere  than  in  the  Territories  and 
other  places  within  its  exclusive  jurisdiction.  Hence,  an 
act  of  Congress  forbidding  the  sale  of  certain  coal  oil  (741)  is 
invalid  in  a  State :  and  a  patent  granted  by  the  United 
Stat^,  cannot  authorize  the  sale  of  patented  articles  when 
forbidden  by  State  enactments  (741).  Licenses  are  issued 
by  the  United  States  under  the  taxing  and  under  the  com- 
merce powers  (724).  Under  the  latter  tliey  are  regulations 
of  commerce  and  confer  the  right  to  trade  (431),  so  tliat  they 
cannot  be  nullified  by  State  laws  (428).  But  under  the  tax- 
ing power,  licenses  do  not  confer  any  immunity  from  State 
regulation  of  the  licensed  business  (721).  Some  examples 
will  elucidate  this  difference  between  the  two  kinds  of  li- 
censes. A  coasting  license  is  issued  under  the  commerce 
power  (428),  but  an  Internal  Revenue  license,  issued  to  a 
lottery  ticket  seller  or  a  liquor  dealer,  is  issued  under  tlie 
taxing  power  (721).  A  steamboat  license  is  issued  under 
the  commerce  power,  and  may  be  required  to  be  taken  by 
every  boat  carrying  freight  and  passengers  ultimately  des- 
tined  to  a  point  without  the  State,  though  the  boat  navi- 
gates only  waters  within  the  State  (743). 

As  already  indicated  (830),  there  is  even  a  State  control 
over  outgoing  and  incoming  commerce.  This  is  a  result  of 
the  division  of  the  Constitutional  Jx)wer  into  absolutely  ex- 
clusive and  that  which  is  merely  relative.  The  general  rule 
is  in  substance,  that  Congressional  regulation  (465)  and  non- 
action (466)  alike,  are  exclusive  of  both  direct  interference 
by  the  States  (453)  and  even  local  legislation  for  other  pur- 
poses (739),  where  the  subjects    of  foreign  and  interstate 
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commerce  are,  in  their  nature,  national  (453)  or  admit  of  but 
one  unifonn  system  or  plan  of  regulation.  All  other  out- 
going and  incoming  commercial  intercourse  may  be  regu- 
lated by  the  State  (445)  until  there  is  a  collision  'with  Con- 
gressional enactment  (420).  Hence,  until  Congress  makes 
some  regulation  of  the  charges  for  the  use  of  grain  ele- 
vators and  such  other  instruments  of  interstate  commerce  as 
are  situate  wholly  within  a  State,  licenses  and  charges  may 
be  prescribed  by  that  State  as  matters  of  local  regulation 
(797)-  This  absolute  exclusiveness  of  the  Constitutional 
power  prevents  a  State  from  declaring  both  what  articles 
may  1)e  brought  into  its  territory  by  a  common  carrier  (824), 
and  what  products  of  another  State  may  be  owned  or  pos- 
sessed within  its  territory  (801):  otherwise  tlie  States  have 
entire  control  over  their  local  affairs,  such  as  the  prevention 
of  disease,  pestilence  and  pauperism  (457)  so  long  as  a  single 
article  or  class  of  articles  is  not  excluded  from  the  State 
(806).  Hence,  the  captain  of  an  incoming  vessel  may  be 
required  to  report  his  passenger  list  (448),  including  the 
name  and  quality  of  every  person  on  board  (452),  but  he 
cannot  be  compelled  to  pay  any  tax  or  fee  (465),  or  to.be  re- 
sponsible for  any  persons  he  may  land  as  immigrants  or 
interstate  passengers  (459).  Similarly  only  diseased  cattle, 
or  those  actually  fit  for  quarantine  regulations,  and  not  all 
cattle  coming  from  another  State,  may  be  excluded  (801). 
And  health  regulations  must  be  reasonable,  and  not  pre- 
scribe an  inspection  of  cattle  such  a  brief  time  before  slaugh- 
ter, as  to  prevent  the  carriage  of  tlie  carcasses  from  one 
State  to  another  (801).  The  relative  exclusiveness  of  the 
Constitutional  power  pennits  valid  State  legislation  respect- 
ing pilots  (466),  inspection  and  quarantine  or  other  health 
regulations.  The  courts  and  not  the  State  legislatures  are 
the  proper  organs  of  government  to  decide  when  such  laws 
extend  beyond  the  danger  apprehended  by  the  lawmakers, 
into  the  regulation  of  that  part  of  interstate  commerce  over 
which  the  Constitutional  power  is  absohitely  exclusive  (801). 
Inspection  laws  are  part  of  the  State  legislation  embrac- 
ing everything  within  the  territory  of  the  State  which  has 
Vol.  XXXVHI— 53. 
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not  been  placed  in  the  care  and  control  of  the  United  States 
(813),  and  is  not,  therefore,  derived  from  any  power  to  regu- 
late commerce,  but  from  the  right  to  improve  the  quality  of 
domestic  articles  before  they  enter  into  commerce  (813).  A 
State  may,  therefore,  require  tobacco  casks  to  be  weighed 
and  measiured  at  a  particular  place,  before  transportation  out 
of  the  State,  though  no  such  requirements  are  exacted  in 
respect  to  tobacco  transported  from  place  to  place  within  the 
State  (813).  Consequently  legitimate  inspection  laws  relate 
to  the  quality  of  the  articles,  their  form,  or  capacity,  and  the 
weight  and  dimensions  of  their  packages,  to  be  ascertained 
by  a  public  officer  at  any  reasonable  place  fixed  by  law  (813). 
If  these  inspection  laws  are  inequitable  though  legitimate, 
and  the  States  enforce  them.  Congress  and  not  the  courts 
must  interfere  (813). 

The  States  cannot  regtdate  or  forbid  immigration  (459), 
though  they  may  enforce  legitimate  quarantine  and  poor 
laws  so  long  as  they  do  not  attempt  to  lay  a  tax  on  immi- 
grants (460). 

The  commerce  to  be  regtdated,  is  more  than  traffic  (424) 
or  the  exchange  of  goods  (433) :  it  includes  the  article,  the 
vehicle,  the  agent,  and  their  various  operations,  and  is  there- 
fore defined  as  a  unit,  comprehending  every  species  of  com- 
mercial intercourse  (427),  of  persons  and  things  (462)  both 
outwards  from  a  State  as  well  as  into  its  jurisdiction  (748). 
This  extended  definition  was  one  of  the  first  required  of  the 
Court,  and  was  made  as  the  foundation  for  tlie  fiirther  one 
that  navigation  is  a  part  of  the  commerce  to  be  regulated  by 
Congress  (428)  as  one  of  the  instruments  of  commercial  in- 
tercourse (434). 

This  regulation  of  navigation  extends  to  the  carriage  of 
interstate  and  foreign  passengers  (459)  and  merchandise 
(743),  not  only  on  the  high  seas,  but  also  on  the  bays,  liar- 
bors,  lakes,  and  all  other  navigable  waters  (459)  of  the 
United  States  (431).  For  the  convenience  of  this  carriage. 
Congress  may  authorize  the  construction  of  dykes  and  other 
structures  (475),  and,  fiirther,  has  the  authority  to  decide 
between  water  and  land  carriage  in  the  erection  of  bridges 
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and  other  obstructions  (474).  In  tliis  respect  the  States 
also  are  hot  excluded  from  a  partial  exercise  of  a  power  to 
bridge,  dam  and  otherwise  obstruct  streams.  This  is  a  con- 
sequence of  the  division  of  the  Constitutional  power  (830) 
and  of  the  local  authority  of  the  States  (831.) 

The  general  rules  respecting  bridges,  dams  and  other 
structures,  are  that  the  State  has  entire  control  over  its 
own  purely  internal  and  nonnavigable  waters  (482) ;  over 
other  internal  waters,  the  State  may  legislate  until  Congress 
positively  regulates  the  interstate  and  foreign  commerce 
upon  and  over  such  waters  (483) ;  over  waters  lying  between 
two  or  more  States,  each  State  may  legislate  as  to  its  soil 
until  Congress  interferes,  unless  a  general  regulation  by  Con- 
gress would  be  more  appropriate  (483). 

The  legitimate  wharf  dues  are  matters  for  local  regula- 
tion, until  Congress  interferes,  and  may  be  measured  by  the 
capacity  of  the  vessels  using  the  wharves  (817)  notwith- 
standing the  Constitutional  denial  to  the  States  of  the  power 
to  lay  any  duty  of  tonnage  without  the  consent  of  Congress 
(425),  as  this  prohibition  was  merely  intended  to  protect 
the  freedom  of  commerce.  Consequently,  a  State  law  au- 
thorizing a  municipality  to  collect  wharfege  from  vessels 
laden  with  the  products  of  other  States  and  countries,  but 
not  from  those  laden  ^ith  similar  products  of  the  State,  is 
void  (817)  as  a  regulation  of  commerce. 

What  is  an  article  of  commerce  can  only  be  determined 
by  tlie  usages  of  trade  (457),  and  a  State  cannot  declare  an 
article  not  to  be  the  subject  of  commerce  so  as  to  exclude  it 
(503)-  Such  definition  is  not  within  the  police  power  of 
the  States  (414).  Hence,  intoxicating  liquors  are  merchan- 
dise which  a  common  carrier  cannot  refiise  to  receive  merely 
because  the  State  into  which  they  are  consigned,  forbids 
their  carriage  into  its  territory  (824). 

The  instruments  of  commerce  (450),  the  passengers  car- 
ried (459),  and  the  articles  brought  into  a  State  (456),  do 
not  become  subject  to  the  State  regulation  of  internal  com- 
merce as  soon  as  they  enter  the  territory  of  the  State  (823), 
or  upon  delivery   to   the   consignee   (489),  or  until  each 
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instance  of  commercial  intercourse  with  foreign  nations  or 
among  the  several  States  and  Territories  of  the  Union,  has 
tennitiated  (428).  Such  is  the  force  of  the  word  "  among  " ; 
it  cannot  be  satisfied  by  a  final  termination  outside  of  (746), 
but  only  within  (435),  a  State.  Of  this  termination,  the 
test  for  merchandise  is  the  action  of  the  importer  or  con- 
signee in  breaking  up  the  original  packages  in  which  the 
articles  have  been  brought  into  the  State  (443),  or  the  use 
of  the  articles  as  property  in  the  State  (491).  For  the  right 
to  import  or  to  bring  into  the  State,  includes  power  in  the 
importer  or  consignee  to  sell  the  articles  in  their  original 
packages  (443). 

An  original  package  is  a  bale,  bundle,  crate,  cask,  box,  or 
other  parcel  of  goods,  packed  for  importation  from  a  foreign 
country,  or  for  transportation  from  one  State  or  Territory  of 
the  Union  to  another  (443) ;  it  does  not  receive  this  appella- 
tion from  having  paid  a  tax  or  license  to  the  United 
States  (721). 

Imports  and  exports  are  articles  of  foreign  commerce  car- 
ried into  or  to  be  shipped  away  from  a  State  or  Territory 
(823) ;  they  are  not  terms  applicable  to  articles  carried  from 
State  to  State ^(7 27),  a  distinction  of  importance  in  appre- 
hending the  extent  of  State  taxation,  as  distinguished  from 
the  operation  of  State  police  power.  For  a  State  may  not 
tax  an  import  (443)  or  an  importer  .(439)  l>^t  may  subject 
original  packages  from  other  States  of  the  Union  (727)  to 
the  same  taxation  as  other  property  in  the  State  (735),  so 
long  as  discrimination  is  avoided.  Similarly,  auction  sales 
of  original  packages  of  foreign  origin,  cannot  be  taxed  either 
directly,  or  indirectly  by  way  of  license  exacted  from  the 
auctioneer :  but  goods  produced  in  one  of  the  States  of  the 
Union  may  be  taxed  while  awaiting  sale  in  another  or  when 
offered  at  auction  (810). 

In  all  cases,  a  State  tax  upon  an  instrument  of  commerce, 
as  a  drummer  (747),  importer  (439),  dealer  or  agent  (764),  is 
regarded  as  a  tax  upon  the  articles  offered  for  sale,  whether 
they  are  imports  (439)  or  carried  from  another  State  (734), 
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and  whether  the  agent  or  other  person  or  thing  taxed,  is 
essential  to  commerce  or  merely  advantageons  (748). 

A  State  cannot  tax  foreign  or  interstate  commerce,  by  lay- 
ing charges  upon  the  business  of  transportation,  or  the  re- 
ceipts from  transportation  (761),  upon  immigration  (460), 
or  travelers  from  State  to  State  (463),  upon  any  kind  of 
commercial  intercourse  passing  through  its  territory  or 
merely  contracted  to  occur  among  other  States  (748),  upon 
articles  produced  in  another  State  (728)  because  of  their 
origin,  or  operating  to  prevent  commercial  intercourse  of 
person  and  things  (461)  or  to  discriminate  against  articles 
"because  of  their  origin  out  of  the  State  (752).  Hence,  State 
taxes  cannot  be  laid  upon  exports  (425),  or  goods  purchased 
for  removal  to  a  foreign  country  (824),  though  taxes  may  be 
collected  from  original  packages  of  domestic  goods  which 
are  afterwards  actually  exported  (732).  This  difierence 
arises  from  an  intention  to  export  counting  for  naught,  un- 
less the  articles  are  actually  in  some  degree  on  their  way, 
either  by  delivery  to  a  common  carrier  or  some  similarly  sig- 
nificant act  (821).  But  a  temporary  stoppage  of  the  trans- 
portation, by  transshipment  (743)  or  by  impediments,  as  low 
water  in  a  logging  stream  (821),  do  not  suffer  tlie  State  to 
lay  taxes. 

There  is  no  restriction  upon  State  taxation  upon  property 
within  its  jurisdiction  (732),  certainly  not  on  account  of  the 
nonresidence  of  the  owner  (821),  so  long  as  the  Constitu- 
tional freedom  of  commerce  is  not  interfered  with  by  dis- 
crimination, either  intentional  or  in  effect  (824).  Of  course, 
the  Constitutional  prohibition  against  a  tonnage  tax  (425)  is 
a  special  exception  to  this  general  statement,  for  local  taxa- 
tion of  vessels  by  their  capacity,  instead  of  by  their  value,  is 
unconstitutional  (817). 

A  general  State  tax  or  license  may  be  laid  upon  a  kind  of 
business  whose  subjects  may  enter  into  interstate  and  foreign 
commerce,  so  long  as  the  commerce  itself  is  not  made  a 
matter  of  privilege  (810).  Consequently,  a  drummer  travel- 
ing for  a  resident  merchant  cannot  be  taxed  discriminatively 
because  he  sells  the  products  of  another  State  (735):  and  if 
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he  travel  for  a  nonresident  firm,  he  cannot  be  taxed  at  all 
(748).  Similarly,  the  agent  of  a  distant  interstate  railroad 
may  solicit  passengers  for  his  road  without  paying  a  State 
license  fee  (748).  And  a  nonresident  cannot  be  required  to 
pay  a  tax  measured  by  his  stock  of  goods  in  another  State, 
or  by  his  capacity  to  carry  on  his  business  all  over  the 
United  States,  and  not  merely  within  the  taxing  State  (747). 

Upon  the  question  of  a  remedy,  the  United  States  Courts 
may  enjoin  an  interference  with  commercial  intercourse 
which  amounts  to  a  nuisance  or  creates  irreparable  damage, 
notwithstanding  the  absence  of  Congressional  action  either 
upon  the  particular  subject  or  generally,  prohibiting  and 
punishing  nuisances  (474).  In  such  case  a  State  has  been 
allowed  to  sue  for  an  injunction  against  obstructions  to  com- 
mercial intercourse  authorized  by  another  State  (474). 

Finally,  it  may  be  observed  that  the  principles  of  the 
License  Cases  appear  to  have  been  denied  within  five  years 
after  their  formulation  (753)  and  are  now  considered  as  dis- 
tinctly overthrown  (507).  A  recognition  of  this  fact  and  an 
apprehension  of  the  more  equitable  rule  first  formulated  in 
Cooky  V.  Port  Wardens  (466)  would  undoubtedly  render  the 
whole  subject  of  the  law  governing  an  original  package, 
one  of  easy  comprehension,  as  well  as  of  rational  construc- 
tion of  the  words  of  the  Constitution. 

John  B.  Uhle. 
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Supreme  Court  of  Indiana. 
MORRIS  et  al  v.  POWELL. 

When  the  Constitution  defines  how  a  right  may  be  exercised,  it  pro- 
hibits the  exercise  of  that  right  in  some  other  way. 

Registration  laws  must  be  uniform,  impartial  and  reasonable. 

Therefore,  a  statute  requiring  those  voters  who  have  been  absent  from 
the  State  six  months  or  more,  or  who  have  gone  into  another  State  with 
the  intention  of  voting  therein,  to  register,  ninety  days  before  the  elec- 
tion, a  notice  of  their  intention  to  become  qualified  electors  witli  the  clerk 
of  a  court,  when  the  Constitution  only  requires  sixty  days'  residence  in 
the  county  ;  or,  if  an  elector  is  absent  from  the  State  for  six  months  on 
business  of  the  State  or  tlie  United  States,  requiring  him  to  produce  a 
certificate  from  the  county  auditor  to  the  effect  that  his  name  has  continu- 
ously, since  his  departure,  been  on  the  tax  duplicate,  and  that  he  is  still  a 
tax-payer,  is  unconstitutional.     Mitchell,  J.,  dissenting  in  part. 

Although  the  Constitution  of  a  State  provides  that  the  Legislature  shall 
enact  a  registration  law,  yet  the  failure  of  the  Legislature  to  enact  such 
a  law  does  not  deprive  an  elector  of  his  right  to  vote  at  an  election. 

The  Legislature  cannot  require  an  elector  to  possess  qualifications  not 
required  by  the  Constitution,  when  that  instrument  has  prescribed  his- 
qualifications. 

It  cannot  require  a  property  qualification,  nor  a  longer  residence  than, 
that  required  by  the  Constitution. 

When  the  Constitution  defines  the  qualifications  of  voters,  those  quali- 
fications cannot  be  added  to  or  changed  by  legislative  enactment. 

When  the  Constitution  defines  the  qualifications  of  an  elector,  and 
provides  that  if  he  possesses  these  qualifications,  "and  has  been  duly 
registered  according  to  law,'*  he  shall  be  entitled  to  vote,  registration 
is  as  much  a  qualification  as  either  age  or  residence. 

One  elector,  or  one  class  of  electors,  cannot  be  required  to  register,, 
while  another  has  the  right  to  vote  without  registering. 

Appeal  from  the  Circuit  Court  of  Henry  County. 

Chas.  S,  Hernly  for  appellant. 

M,  E,  Forkner  and  A.  C.  Harris  for  appellee. 

Olds,  J.,  October  8,  1890.  This  action  was  brought  by 
Siinon  T.  Powell  against  Joshua  I.  Morris,  Auditor  of  Henry 
County,  and  William  H.  Elliott,  to  enjoin  the  payment  of 
an  account  for  books  furnished  the  County  for  registering 
voters,  under  section  thirteen  of  the  election  law  of  1889, 
(Acts  of  1889,   page   163 ;  Elliott's  Supp.  §  1335,)  and  it 
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involves  the  validity  of  said  section.  A  demurrer  was  filed 
by  the  appellant  to  the  complaint  and  overruled,  and,  he  re- 
fusing to  plead  fiirther,  judgment  was  rendered  on  demurrer 
in  fevor  of  appellee.  The  section  of  the  law  reads  as 
follows : 

Src.  13.  Each  elector  shall  vote  by  ballot  in  the  precinct  wherein  he 
resides..  Any  person  who/ having  been  a  resident  of  Indiana,  shaU  have 
absented  himself  from  the  State  for  a  period  of  six  months  or  more,  or  who 
shall  have  gone  into  any  other  State  or  sovereignty  with  the  intention  of 
voting  therein,  or  during  any  absence  in  any  other  State  or  sovereignty 
shall  have  voted  therein  ;  and  also  any  person  who  shall  not  have  been  a 
bona  fide  resident  of  this  State  and  of  the  county  in  which  he  resides  at 
least  six  months  before  any  election,  shall,  before  being  entitled  to  vote 
at  any  election  in  this  State,  register  a  notice  of  his  intention  to  become  a 
qualified  elector  therein,  in  the  office  of  the  clerk  of  the  circuit  court  of 
the  county  in  which  he  resides.  Whoever  shall  be  absent  from  the  state 
for  a  period  of  six  months  or  more  on  business  of  the  State,  or  of  the 
United  States,  shall,  at  the  time  he  offers  to  vote,  produce  a  certificate 
from  the  county  auditor  that  his  name  hiEis  continuously,  since  his  depart- 
ure from  the  State  on  such  business,  been  upon  the  tax  duplicate  of  said 
county  for  the  purpose  of  taxation  during  his  absence  irom.  the  State, 
and  that  he  is  still  a  tax-payer  in  said  county  ;  and,  failing  to  produce 
such  certificate,  such  person  shall  not  be  permitted  to  vote,  Such  registra- 
tion shall  be  made  at  least  three  months  prior  to  any  such  election,  and 
the  notice  shall  state  such  person's  name,  age,  and  place  of  residence 
(by  which  shall  be  understood  his  lodging-place),  and  the  notice  shall  be 
in  the  form  foUowing,  and  sworn  to  before  such  clerk : 

State  of  Indiana,  )  „„ 
'    >ss. 
County      f 

I,  ,  the  subscriber  hereto,  hereby  declare  my  intention  to  be- 
come a  qualified  elector  under  the  laws  of  Indiana  ;  that  I  was years 

of  age  on  my  last  birthday ;  that  my  lodging-place  is  now (here 

insert  exact  location),  and  I  am  a  bona  fide  resident  of  the  precinct  in 
which  I  lodge. 

Provided y  That  the  provisions  of  this  section  respecting  such  registra- 
tion and  notice  shall  not  apply  to  any  voter  who,  six  months  or  more  pre- 
vious to  any  election,  shall  have  registered  with  said  clerk  a  notice  declar- 
ing his  intention  to  hold  his  residence  in  this  State  during  a  contem- 
plated absence,  and  that  during  such  absence  he  will  not  exercise  the 
right  of  suffrage  elsewhere,  and  which  notice  shall  be  as  follows,  and  shall 
be  sworn  to  before  said  clerk  : 

State  of  Indiana,  ) 

County,      / 

I, ,  the  subscriber  hereto,  a  qualified  voter  of (here  insert 

the  name  of   his  precinct,   ward,   township,   town,   and  city),   in  said 


Digitized  by 


Google 


MORRIS  V.    POWELL.  84 1 

county,  intending  to  absent  m)r8clf,  do  hereby  declare  my  purpose  to  hold 
my  residence  as  a  voter  in  said  State,  and  that  I  will  not  exercise  the  right 
of  suffrage  elsewhere  during  my  absence. 

On  the  filing  of  any  notice,  as  provided  for  in  this  section,  it  shall  be 
the  duty  of  such  clerk  to  enter  the  name  and  residence  of  said  elector, 
and  date  of  the  filing  of  said  notice,  in  a  book  furnished  for  said  purpose, 
to  be  open  at  all  times  to  the  inspection  of  the  public,  and  safely  preserve 
said  original  notice,  and  deliver  a  certified  copy  of  the  same  to  the  elector 
so  registering  ;  and,  on  demand  of  any  challenger  or  member  of  the  elec- 
tion board,  such  elector  shall  be  requested  to  produce  the  same  before 
being  allowed  to  vote.  No  person  shall  register  for  any  other  person,  or  in 
the  name  of  any  other  person,  or  present  the  copy  of  the  register  for 
any  other  person  at  a  polling  place,  or  induce,  hire,  or  advise  any  other 
person  not  to  register,  who  may  be  required  to  register  as  above. 

Any  person  violating  the  provisions  of  this  section,  or  who  shall  vote  or 
attempt  to  vote  without  having  been  registered  when  required  to  do  so 
as  above,  shall  be  guilty  of  a  felony,  and,  upon  conviction,  shall  be  im- 
prisoned in  the  State  prison  for  not  less  than  one  nor  more  than  five  years, 
and  be  disfranchised  for  any  determinate  period.  No  elector  shall  be  at 
any  cost  or  charge  for  such  registration  or  certificate  tlicreof,  and  the  clerk 
shall  be  allowed  twenty-five  cents,  and  no  more,  for  each  registration  and 
certificate  thereof,  to  be  in  full  for  all  services  connected  therewith,  which 
allowance  shall  be  made  out  of  the  county  treasury  by  the  board  of  county 
commissioners,  on  itemized  statements  sworn  to  by  said  clerk. 


Article  two,  section  one,  of  the  Constitution  of  this  State, 
declares  that  **  all  elections  shall  be  free  and  equal ;  *'  and 
section  two  of  the  saine  article  defines  in  unambiguous  lan- 
guage who  shall  be  entitled  to  vote. 

Sec.  2.  In  all  elections  not  otherwise  provided  for  by  tliis  Constitu- 
tion, every  male  citizen  of  the  United  States,  of  the  age  of  twenty-one 
years,  and  upward,  who  shall  have  resided  in  the  State  during  six  months, 
and  in  the  township  sixty  days,  and  in  the  wanl  or  precinct  thirty  days, 
immediately  preceding  such  election  ;  and  everj-  male  of  foreign  birth,  of 
the  age  of  twenty-one  years,  and  upward,  who  shall  have  resided  in  the 
United  States  one  year,  and  shall  have  resided  in  this  State  during  the  six 
months,  and  in  the  township  sixty  days,  and  in  the  ward  or  precinct 
thirty  days,  immediately  preceding  such  election,  and  shall  have  declared 
his  intention  to  become  a  citizen  of  the  United  States,  conformably  to 
the  laws  of  the  United  States  on  the  subject  of  naturalization,  shall  be  en- 
titled to  vote  in  the  township  or  precinct  where  he  may  reside,  if  he  shall 
have  been  duly  registered  according  to  law. 

Section  four  of  the  same  article  provides  that  ^'  no  per- 
son shall  be  deemed  to  have  lost  his  residence  in  the  State 
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by  reason  of  his  absence,  either  on  business  of  this  State  or 
of  the  United  States." 

Under  the  Constitution  a  person  must  have  certain  qualifi- 
cations to  entitle  him  to  vote,  viz. :  He  must  be  a  male  citi- 
zen of  the  United  States  ;  or,  if  of  foreign  birth,  must  have 
declared  his  intention  to  become  a  citizen  of  the  United 
States  conformably  to  the  laws  of  the  United  States  on  the 
subject  of  naturalization,  and  have  resided  in  the  United 
States  one  year.  He  must  be  twenty-one  years  of  age,  and 
have  resided  in  the  State  six  months,  and  in  the  township 
sixty  days,  and  in  the  precinct  thirty  days,  and  he  must  be 
duly  registered  according  to  law  providing  for  the  regis- 
tration of  voters.  If  a  person  possess  all  these  qualifica- 
tions he  is  entitled  to  vote ;  but  if  there  be  any  one  of 
these  qualifications  which  he  does  not  possess,  then  he  is  not 
entitled  to  vote,  except  if  there  be  no  legally  enacted  statute 
providing  for  the  registration  of  voters,  then  he  is  exempt 
from  the  duty  of  registering  ;  or,  rather,  the  voters  of  the 
State  cannot  be  disfi^nchised  by  reason  of  the  failure  of 
the  Legislature  to  comply  with  a  constitutional  mandate. 

In  1 88 1,  the  electors  of  the  State,  by  a  majority  of  over 
eighty-seven  thousand,  amended  section  fourteen  of  article 
two  of  the  Constitution  so  as  to  pro\dde  that  the  "  General 
Assembly  shall  provide  for  the  registration  of  all  voters 
entitled  to  vote,''  and  it  is  by  reason  of  an  omission  or  a 
refusal  on  the  part  of  the  General  Assembly  to  obey  and 
comply  with  this  constitutional  mandate  that  the  voters  of 
the  State  have  exercised  the  right  of  suflfrage  without  regis- 
tration since  the  adoption  of  this  Amendment  That  the 
General  Assembly  has  the  power  to  enact  a  law  providing 
for  a  uniform  system  of  registration  of  all  voters,  we  think 
cannot  be  controverted,  and  that  it  is  made  the  duty  of  the 
General  Assembly,  by  the  Constitution,  to  enact  a  law  pro- 
viding a  reasonable,  unifonn,  and  impartial  system  for  tlie 
registration  of  all  voters  must  be  conceded ;  but  section 
thirteen  of  the  present  law  imposes  certain  duties  upon  a 
certain  class  of  voters,  and  requires  certain  qualifications  of 
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Other  classes,  while  a  much  larger  portion  is  not  included 
within  its  provisions  or  affected  thereby. 

The  question  is  presented  as  to  whether  or  not  the  Legis- 
lature can  impose  the  obligations  which  it  seeks  to  do  by 
this  section,  on  the  class  of  voters  therein  specified,  and  to 
another  class  add  a  qualification  not  required  by  the  Consti- 
tution to  entitle  them  to  vote.  This  section  attempts  to  im- 
pose an  obligation  upon  all  persons  who,  being  residents  of 
the  State  of  Indiana,  shall  absent  themselves  from  the  State 
for  a  period  of  six  months  or  more,  or  who  shall  have  gone 
into  any  other  State  or  sovereignty  with  the  intention  of 
voting  therein,  or  who  during  an  absence  in  any  other 
State  or  sovereignty  have  voted  therein,  and  upon  all 
persons  who  shall  not  have  been  batia  fide  residents  of 
this  State,  and  of  the  county  in  which  they  reside,  at 
least  six  months  before  any  election,  the  dut>^  of  regis- 
tering a  notice  of  their  intention  to  become  qualified  electors 
in  their  respective  precincts  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  they  reside  at  least 
three  months  prior  to  any  such  election,  and  makes  it  a  fel- 
ony, punishable  by  imprisonment  in  the  State  prison,  to 
vote,  or  attempt  to  vote,  without  having  been  so  registered. 
It  is  also  attempted  by  this  section  to  make  the  right  to  vote 
of  certain  electors  of  this  State,  who  shall  be  absent  from 
this  State  for  a  period  of  six  months  or  more,  on  business 
of  the  State  or  of  the  United  States,  to  depend  upon  their 
producing,  at  the  time  they  offer  to  vote,  a  certificate  of 
the  county  auditor  that  their  names  have  continuously,  since 
their  departure  from  the  State,  been  upon  the  tax  dtiplicate 
of  said  county,  for  the  purpose  of  taxation,  during  their 
absence  from  the  State,  and  that  they  are  still  taxpayers  in 
said  county. 

This  latter  clause  seeks  to  add,  in  addition  to  the  qualifica- 
tions required  by  the  Constitution,  a  property  qualification 
to  a  certain  class  of  voters,  for  it  provides  that  persons  being 
absent  from  the  State  on  the  business  of  the  State  or  United 
States  shall  be  taxpayers  in  the  county  in  which  they  re- 
side, and  that  they  shall  keep  their  names  on  the  tax  dupli- 
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cate  during  their  absence,  and  shall  hirnish  a  certificate  of 
the  auditor  to  that  effect  before  they  shall  have  a  right  to 
vote.  None  of  the  names  of  voters  except  able-bodied  men 
between  the  ages  of  twenty-one  and  fifty  years,  and  persons 
owning  taxable  property  in  the  county,  properly  appear 
upon  the  tax  duplicate,  and  [others]  are  not  taxpayers  in 
the  county  ;  so  that  a  voter  over  fift}'  years  of  age,  being  ab- 
sent on  business  of  the  State  or  United  States,  and  owning 
no  taxable  property  in  the  county,  is  not  a  taxpayer  in  the 
county,  and  he  could  hot  procure  such  a  certificate  firom  the 
county  auditor,  and  on  voting,  or  attempting  to  vote,  he 
would,  by  this  section,  be  guilty  of  a  felony. 

The  only  reasonable  construction  to  be  placed  upon  this 
part  of  the  section  is  that,  in  addition  to  the  qualifications  to 
vote  as  required  by  the  Constitution,  it  adds  another — a  prop- 
erty qualification — that  he  shall  own  taxable  propert}*,  within 
the  county  where  he  resides,  and  shall  keep  his  name  upon 
the  tax  duplicate.  The  Legislature  has  no  such  power. 
That,  when  the  people  by  the  adoption  of  the  Constitution, 
have  fixed  and  defined  in  the  Constitution  itself  what  quali- 
fications a  voter  shall  possess  to  entitle  him  to  vote,  the 
Legislature  cannot  add  an  additional  qualification,  is  too 
plain  and  well  recognized  for  argument,  or  to  need  the  cita- 
tion of  authorities. 

The  principle  is  elementary  that  when  the  Constitution 
defines  the  qualification  of  voters,  that  qualification  cannot 
be  added  to  or  changed  by  legislative  enactment.  That  our 
Constitution  does  define  the  qualification  of  \'oters,  and  that 
the  part  of  section  thirteen,  supra^  providing  that  certain 
persons  shall  make  proof  of  the  fact  that  they  are  taxpayers 
of  the  county,  is  an  attempt  to  add  an  additional  qualifica- 
tion, will  admit  of  no  doubt ;  and  it  is,  therefore,  unconsti- 
tutional and  void.  This  is  in  accordance  with  the  holding 
of  this  Court  in  Quinn  v.  State  (187 1),  35  Ind.  485.  The 
Court,  in  this  case,  says : 

In  Risonw.  /arr  (1865),  25  Ark.  161,  the  Court  held  that  where  the 
Constitution,  as  in  that  State,  fixes  the  qualifications  of  and  determines 
who  shall  be  deemed  qualified  voters,  those  qualifications  cannot  be  added 
to  by  the  Legislature. 
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In  the  case  of  Quinn  v.  Statey  it  is  held  that  a  law  provid- 
ing for  a  residence  of  twenty  days  in  the  township,  was  in 
conflict  with  the  Constitution  of  this  State  then  in  force, 
which  did  not  require  a  residence  for  any  definite  length  of 
time  in  the  township.  St,  Joseph^  etCy  R,  Co.  v.  Buchanan 
County  Couri (i867)y  39  Mo.  485  ;  Peoples,  Canaday  {i^j $)y 
73  N.  C.  198 ;  Page  v.  Allen  (1868),  58  Pa.  338 ;  State  v. 
Williams  (1856),  5  Wis.  308 ;  Kinneen  v.  Wells  (1887),  144 
Mass.  497. 

That  portion  of  the  section  providing  for  certain  persons 
to  register  before  being  entitled  to  vote,  was  evidently  in- 
tended, and  we  think  it  must  be  regarded,  as  an  attempt  to 
create  a  system  of  registration,  whereby  persons  coming 
within  its  provisions  shall  be  required  to  register  before 
being  entitled  to  vote.  It  is  true  it  can  hardly  be  said  it 
creates  a  court  or  board  with  authority  to  detenuine  who 
are  legal  voters  and  have  the  right  to  vote  and  enter  their 
names  upon  a  register  as  legal  voters.  Yet  it  does  provide 
for  a  mode  of  registering  and  keeping  a  record  of  certain 
classes  of  voters,  and  requires  such  voters  to  produce  a  cer- 
tificate of  such  registration  betore  being  entitled  to  vote,  and 
it  may  be  properly  regarded  as  attempting  to  create  a  system 
for  the  registration  of  certain  classes  of  voters.  It  is  desig- 
nated in  the  section  as  a  registration. 

Courts  differ  as  to  the  efiect  of  a  law  requiring  the  regis- 
tration of  voters  in  States  wherein  the  Constitution  defines 
the  qualifications  of  voters,  and  is  silent  upon  the  question 
of  registration ;  some  courts  holding  registration  to  be  a 
mere  regulation  as  to  the  mode  of  exercising  the  right  of 
sufl5:age,  while  other  courts,  and  we  think  the  better 
reasoned  opinions,  hold  it  to  be  adding  a  qualification.  But, 
whatever  may  be  the  true  rule  where  the  Constitution  is 
silent,  we  think  there  can  be  no  doubt  that,  under  the  Con- 
stitution of  this  State,  registration  under  a  proper  law  con- 
stitutes a  qualification.  When  the  Legislature  of  this  State 
enacts  a  law  providing  for  a  reasonable,  uniform,  and  impar- 
tial registration  of  all  voters  in  this  State,  then  registration 
will  constitute  a  qualification  which  the  voter  must  possess 
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to  entitle  him  to  vote,  the  same  as  any  of  the  other  qualifi- 
cations defined  by  the  Constitution.  When  such  a  registra- 
tion law  is  enacted,  tlie  voter  then  must  possess  the  qualifi- 
cation of  being  a  male  citizen  of  the  United  States,  twenty- 
one  years  of  age,  or  over,  and  must  have  resided  in  the  State 
six  months,  in  the  township  sixty  days,  in  the  ward  or  pre- 
cinct thirty  days,  and  must  be  duly  registered  according  to 
law.  If  he  possess  all  these  qualifications,  he  can  vote;  if 
he  lacks  either,  he  cannot  vote.  The  Constitution,  in  defin- 
ing the  qualification  of  voters,  makes  one  of  the  qualifica- 
tions to  be : 

If  he  shaU  have  been  duly  registered  according  to  law. 

When  a  valid  law  for  the  registration  of  all  voters  shall 
have  been  enacted  as  required  by  the  Constitution,  then 
registration  will  be  as  much  a  qualification  as  age  or  resi- 
dence. The  qualifications  of  voters  must  be  uniform.  One 
voter  must  possess  the  same  as  another,  and  he  need  possess 
no  more.  Where,  as  under  our  Constitution,  registration  is 
a  qualification,  one  voter  cannot  be  required  by  a  law  to 
register  while  another  has  the  right  to  vote  without  register- 
ing. Indeed,  such  a  discrepancy  would  invalidate  a  law 
even  if  the  Constitution  was  silent  as  to  registration. 

Under  the  Constitution  of  this  State  a  male  citizen  of  the 
United  States  over  the  age  of  twenty-one  years,  who  has 
been  a  resident  of  this  State  for  six  months  prior  to  any 
election,  may,  up  to  sixty  days  prior  to  such  election,  exer- 
cise the  right  to  move  and  change  his  residence  firom  count\' 
to  county,  and  firom  township  to  township,  within  the  State, 
as  often  as  he  may  desire,  but  firom  that  time  forward  he 
must  have  a  fixed  residence  in  the  county  and  township 
where  he  intends  to  vote;  but  he  may  still  continue  to 
change  his  residence  firom  precinct  to  precinct  up  to  thirty 
days  prior  to  the  election,  after  which  time  he  must  have  a 
fixed  residence  in  the  precinct  to  be  entitled  to  vote.  The 
Constitution  grants  to  every-  voter  the  right  of  changing  his 
intention  and  residence  firom  county  to  county,  and  town- 
ship to  township,  up  to  sixty  days  before  an  election,  and  of 
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still  continuing  to  change,  if  he  so  desire,  from  precinct  to 
precinct  up  to  thirty  days  before  an  election.  Nothing  is 
required  of  the  voter  up  to  sixty  days  prior  to  the  election, 
except  that  he  reside  in  the  State.  The  Constitution  does 
not  require  of  the  voter  that  he  fix  or  designate  his  resi- 
dence in  any  particular  township  up  to  sixty  day's  prior  to 
an  election.  From  that  time  forward  he  cannot  change  his 
residence  from  one  township  to  another  if  he  desires  to  vote. 
The  same  is  tnie  in  regard  to  the  precinct  up  to  thirty  days 
before  an  election.  The  voter  is  left  free  to  change  his  in- 
tention and  residence  up  to  these  dates.  These  privileges 
belong  to,  and  are  exercisable  by,  every  qualified  voter  of 
the  State,  whether  he  be  temporarily  absent  from  the  State 
for  a  day,  a  month,  a  year,  or  even  longer,  or  not  absent  at 
all. 

A  mere  temporary'  absence  does  not,  in  any  way,  affect  his 
residence,  or  his  right  to  vote,  under  the  Constitution ;  but . 
section  thirteen,  supra^  provides  that  persons  who  absent 
themselves  from  the  State  for  a  period  of  six  months,  and 
persons  who  have  not  resided  in  one  county  for  six  months, 
before  any  election,  shall  register,  as  provided  by  such  sec- 
tion, ninety  day-s  before  the  election,  to  entitle  them  to  vote, 
and  they  are  required  to  produce  the  certificate  of  registra- 
tion before  voting.  While  this  section  is  indefinite  in  some 
of  its  provisions,  and  its  meaning  and  purpose  somewhat 
obscure,  yet  it  seems  to  us  that  the  reasonable  construction 
to  be  given  to  it,  is  that  such  voters  shall  declare  their  inten- 
tion to  become  qualified  voters,  and  fix  and  designate  the  re- 
spective precincts  of  which  they  are  residents,  and  entitled 
to  vote,  ninety  daj-s  before  an  election,  and  that,  upon  pre- 
sentation of  their  certificates  of  registration,  they  sh^l  have 
the  right  to  vote  in  the  precinct  so  designated ;  and  that  it 
requires  of  such  voters  that  they  designate  their  voting  pre- 
cinct ninety  days  prior  to  an  election,  and  is,  in  fact,  requir- 
ing a  fixed  residence  in  the  precinct  ninety  days  previous  to 
an  election,  and,  in  this  particular,  at  least,  it  is  an  abridg- 
ment of  the  rights  of  such  voters,  and  is  in  direct  conflict 
with  the  Constitution. 
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It  seems  to  us  that  the  construction  we  liave  placed  upon 
this  part  of  the  section  is  the  only  reasonable  construction  it 
will  bear.  It  certainly  was  not  the  intention  of  the  Legis- 
lature to  require  such  voters  to  designate  their  particular 
place  of  residence,  even  to  their  exact  lodging-place,  as  re- 
quired by  the  notice,  in  some  voting  precinct  other  tlian 
that  in  which  they  would  have  a  right  to  vote,  or,  in  other 
words,  to  require  them  to  designate  their  particular  lodging- 
place  in  one  precinct  ninety  days  before  an  election,  and  yet 
recognize  the  right  of  such  voters  to  change  their  residence 
sixty  days  after  registering,  and  vote  in  another  precinct,  and 
make  the  evidence  of  the  registration  proof  of  their  right  to 
vote  in  a  ward  or  precinct  other  than  that  designated  in  the 
notice  of  registration.  This  section  also  provides  that  the 
registration  books  shall  be  kept  open  at  all  times  for  the  in- 
spection of  the  public.  Certainly  the  object  of  such  regis- 
tration, and  the  keeping  of  the  books  open  to  the  inspection 
of  the  public,  is  for  the  purpose  of  requiring  such  voters  to 
fix  and  designate  their  residence  and  voting  places  ninety- 
days  before  the  election,  and  affording  information  to  the 
public  as  to  the  residence  and  lawful  voting  places  of  such 
persons.  But  if  we  are  in  error  in  this  construction,  the 
provision  is  obnoxious  to  the  Constitution,  and  void  for 
other  reasons. 

It  is  a  well-settled  rule  of  law  that  "  when  the  Constitu- 
tion defines  the  circumstances  under  which  a  right  may  be 
exercised,  or  a  penalty  imposed,  the  specification  is  an  im- 
plied prohibition  against  legislative  interference,  to  add  to 
the  condition,  or  to  extend  the  penalty  to  other  cases."  This 
language  of  Judge  Cooley  is  qtioted  with  approval  by  the 
Court  in  the  case  of  Quinn  v.  State^  supra.  See,  also^ 
Mechem*,  Pub.  Off.  §  148 ;  State  v.  Williams^  supra ;  and 
State  V.  Tuttle  (1881),  53  Wis.  45.  In  other  words,  when  the 
Constitution  commands  how  a  right  may  be  exercised,  it  pro- 
hibits the  exercise  of  that  right  in  some  other  way :  if  exercised 
at  all  it  must  be  exercised  as  commanded  by  the  Constitution. 

The  Constitution  of  this  State,  §  14,  art  2,  provides  that 
the  **  General  Assembly      *      *      *      §^^11  provide  for  the 
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registration  of  all  persons  entitled  to  vote.'*  This  provision 
defines  how  the  Legislature  shall  exercise  the  right  of  requir- 
ing the  registration  of  voters ;  that  is,  by  providing  that  all 
voters  shall  register.  This  constitutional  mandate  is  an  im- 
plied prohibition  against  providing  for  the  registration  of 
any  class,  or  for  only  a  part  of  the  voters,  and  this  is  consis- 
tent with  the  great  weight  of  authorities  upon  the  question 
of  the  validity  of  registration  laws,  which  hold  that  such 
laws  must  be  impartial,  reasonable,  and  unifonn.  Judge 
CooLEY  states  the  law  to  be  that  "  all  regulations  of  the 
elective  franchise,  however,  must  be  reasonable,  unifonn  and 
impartial.  They  must  not  have  for  their  purpose  directly  or 
indirectly  to  deny  or  abridge  the  constitutional  right  of  the 
citizen  to  vote  or  unnecessarily  to  impede  its  exercise.  If 
tliey  do  they  must  be  declared  void."  Cooley,  Const  Lim. 
(5th  Ed.)  758.     See,  also,  authorities  hereinbefore  cited. 

In  a  well-reasoned  opinion  in  the  case  of  Attorney  Gen- 
eral V.  City  0/  Detroit  [decided  in  the  Supreme  Court,  Mich- 
igan, Dec.  28,  1889],  the  authorities  on  the  question  are  ^ 
fully  reviewed  and  considered,  and  it  is  held  by  the  Supreme 
Court  of  Michigan  in  that  case,  that  a  registration  law  is 
unreasonable  and  void  if  it  provides  for  but  five  registration 
days  during  the  year,  at  one  of  which  the  elector  must  make 
personal  application  for  registration;  that  it  thereby  disfran- 
chises persons  who  are  ill  or  absent  on  registration  days,  but 
who  would  be  able  to  vote  on  election  days.  It  also  holds 
the  same  act  void  because  it  is  not  impartial,  in  that  it  re- 
quires a  naturalized  voter  to  produce  his  certificate  of 
naturalization,  or  show,  by  evidence  other  than  his  own 
oath,  that  such  certificate  was  issued,  while  it  permits  a 
native-bom  citizen  to  prove  his  right  to  vote  by  his  own 
oath.  The  Court  in  that  case,  after  citing  and  reviewing 
numerous  authorities,  says: 

These  authorities  all  tend  in  one  direction.  They  hold  that  the  Legis- 
lature has  the  right  to  reasonably  regulate  the  right  of  suffrage,  as  to  the 
manner  and  time  and  place  of  voting,  and  to  provide  all  necessary  and 
reasonable  rules  to  establish  and  ascertain  by  proper  proof  the  right  to 
vote  of  any  person  offering  his  ballot,  but  has  no  power  to  restrain  or 
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abridge  the  right  or  unnecessarily  to  impede  its  free  exercise.  This  law 
before  us  disfranchises  every  person  too  ill  to  attend  the  board  of  registra- 
tion, and  unreasonably  and  unnecessarily  requires  persons  whose  business 
duties,  public  or  private,  are  outside  of  Detroit,  to  return  home  to  regis- 
ter, as  well  as  to  vote,  making  two  trips,  when  only  one  ought  to  be  re- 
quired. 

See  Daggett  v.  Hudson  (1885),  43  Ohio  St  548. 

Indeed,  section  thirteen,  supra^  seems  to  be  aimed  at  a 
certain  class  of  voters  who  may  be  absent  from  the  State  for 
a  period  of  six  months,  either  for  pleasure  or  on  business  of 
a  public  or  private  character,  and  those  at  all  times  within 
the  State  who  may  be  compelled,  in  order  to  obtain  employ- 
ment or  for  other  lawful  purposes,  to  change  their  residence 
from  one  county  to  another  within  the  six  months  next  pre- 
ceding an  election,  and  it  imposes  a  burden  upon  them 
which  is  not  imposed  upon  other  voters,  and  changes  their 
constitutional  privileges  and  rights.  It  requires  them  to 
designate  their  particular  residence  and  voting  precinct,  and 
prohibits  them  from  again  changing  it,  at  a  time  when, 
under  the  Constitution,  they  are  not  required  to  do  so.  It 
imposes  extra  burdens  and  hardships  on  these  classes  of 
voters.  In  this  respect  it  is  both  unreasonable  and  not  im- 
partial. Under  the  Constitution,  the  rights  of  voters  who 
are  required  to  move  from  one  county  to  anotlier  witliin  six 
months  and  prior  to  sixty  days  before  an  election,  in  order 
to  obtain  employment  or  for  other  lawful  purposes,  and 
those  who  are  compelled  to  be  temporarily  absent  from  the 
Stat6  for  six  months,  or  longer,  to  earn  a  living  for  them- 
selves and  families,  or  to  recuperate  their  healtli,  or  for  other 
proper  motives,  are  as  sacred  under  the  Constitution  as  those 
whose  circumstances  are  such  as  not  to  require  them  to 
change  their  residence  to  seek  employment,  or  to  be  absent 
from  the  State  for  that  or  any  other  lawftil  purpose.  The 
Constitution  guaranties  the  same  rights  to  all  voters  who  are 
boftafide  residents  of  the  State. 

If  once  admitted  that  the  Legislature  has  the  power  to 
enact  a  law  requiring  persons  who  are  absent  from  tlie  State 
six  months  to  register  ninety  days  before  an  election,  why 
may  not  a  law  be  valid  requiring  persons  who  are  absent 
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from  the  State  three  months  or  one  month  or  one  day  also 
to  register  ?  And  if  a  law  requiring  a  registration  ninety- 
days  before  an  election  is  valid,  why  not  a  law  requiring  a 
registration  six  months,  one  year,  or  even  a  longer  time  be- 
fore an  election  ?  If  a  law  requiring  all  persons  who  are 
absent  from  the  State  six  months  to  register,  and  none 
others,  is  valid,  why  would  not  a  law  requiring  all  foreign- 
bom  citizens,  or  all  persons  engaged  in  farming  or  manu- 
&cturing,  and  none  others,  to  register,  be  valid  ?  If  this  law 
is  valid  which  requires  all  persons  to  register  who  are  resi- 
dents of  the  State  six  months,  but  not  residents  of  the 
county  six  months,  prior  to  an  election,  why  may  not  the 
Legislature  enact  a  valid  law  requiring  persons  moving  from 
one  ward  to  another  at  any  time  within  six  montlis,  and 
none  others,  to  register  ?  Indeed,  it  seems  to  us  to  be  be- 
yond controversy  that  if  the  present  act  can  be  upheld, 
aimed,  as  it  is,  at  a  class  of  traveling  men,  and  men  whom 
business  of  a  public  or  private  character,  or  ill  health,  ma>' 
take  from  the  State  six  months,  and  persons  who  may  be  re- 
quired to  move  from  one  county  to  another  to  obtain  em- 
ployment within  six  months  preceding  an  election,  and  im-, 
posing,  as  it  does,  a  burden  upon  these  classes  of  citizens 
which  is  imposed  upon  none  other,  then  the  Legislature  may 
enact  a  valid  law  relating  to  any  class,  designating  them  by 
nationality,  place  of  birth,  religious  belief,  professional  or 
business  pursuits,  and  require  them,  and  none  others,  to 
register.  If  this  law,  which  requires  a  registration  of  this 
class  of  citizens  ninety  days  before  an  election,  is  valid,  then 
any  class  of  voters  may  be  singled  out  and  burdened,  and 
duties  imposed  upon  them  which  are  not  imposed  upon 
others,  and  obstructing  their  right  of  suffrage  as  given  to 
them  by  the  Constitution  of  the  State.  It  matters  not 
whether  this  provision  of  the  law  be  termed  a  registration  of 
voters  or  a  provision  requiring  certain  proof  of  the  class  of 
voters  named  to  entitle  them  to  vote.  In  either  event  tlie 
effect  is  the  same,  for  it  requires  proof  of  the  qualifications 
to  vote,  which  the  voter  under  the  Constitution  does  not 
have  to  possess,  and  the  effect  of  the  law  is  the  same,  and  it 
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changes  and  abridges  the  rights  of  the  classes  of  voters 
designated.  We  believe  this  section  of  the  law  to  be  in  con- 
travention of  the  Constitution,  in  opposition  to  all  authority, 
and  illegal  and  void. 

As  we  have  said,  the  Legislature  has  the  right  to  pass  a 
law  requiring  a  registration  of  all  voters,  and  the  Constitu- 
tion expressly  requires  the  passage  of  such  a  law.  But 
under  the  provisions  of  the  Constitution,  it  must  apply  alike 
to  all  voters.  One  class  of  voters  cannot  be  required  to  pos- 
sess qualifications  which  are  not  required  of  all  others. 
Under  the  Constitution,  voters  may  change  their  residence 
from  precinct  to  precinct  up  to  thirty  days  prior  to  an  elec- 
tion. This  right  cannot  be  impaired  or  taken  from  them  by 
legislative  enactment,  and,  until  that  time  has  occurred,  they 
cannot  be  required  to  designate  their  intended  residence,  and 
voting  precinct,  at  a  future  election.  Up  to  that  date  they 
have  the  right  to  change  their  intention  and  place  of  resi- 
dence as  often  as  their  circiunstances  may  require,  or  as  they 
may  choose.  The  right  to  so  change  their  intention  and 
residence  is  given  to  every  voter  by  the  Constitution,  and 
cannot  be  abrogated  or  interfered  with.  The  authorities 
universally  hold  that  registration  laws  must  be  impartial, 
uniform,  and  reasonable,  giving  to  all  who  have  a  right  to 
vote  a  feir  and  reasonable  opportunity  to  exercise  such  right 
The  Constitution  not  only  confers  upon  the  General  Assem- 
bly the  power  to  ^ake  illegal  voting  an  impossibility  by  a 
proper  system  of  registration,  but  it  makes  it  the  imperative 
duty  of  that  body  to  exercise  that  power.  The  imposition 
of  unauthorized  burdens  and  qualifications  not  authorized 
by  the  Constitution  upon  a  part  of  the  citizens  of  the  State 
is  not  an  exercise  of  that  power,  and  while  we  would  r^;ret 
to  declare  void  any  law  having  for  its  object  the  purity  of 
the  elections,  we  cannot  so  far  forget  our  duty  as  to  uphold 
a  law  so  plainly  in  conflict  with  the  fundamental  law  of  the 
State  as  the  section  of  the  law  under  consideration. 

The  provisions  of  the  section  we  have  particularly  consid- 
ered and  discussed  render  the  whole  section  void,  and  we 
deem  it  unnecessary  to  further  discuss  the  otlier  portions  of 
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the  section:  State  \,  Denny  (iSS8)y  118  Ind.  449;  Baldwin 
V.  Franks  (1887),  120  U.  S.  678;  Norton  v.  Shelby  Co, 
(1886),  118  U.  S.  425.  The  conclusion  we  liave  reached 
being  in  harmony  with  the  holding  of  the  Circuit  Court,  it 
follows  that  the  judgment  must  be  aflBrmed. 
Judgment  affinned,  with  costs. 

Elliott,  J.,  {concurring.)  The  questions  for  decision, 
although  they  arise  on  a  single  section  of  a  statute,  are  of 
the  greatest  importance,  inasmuch  as  they  concern  the  high- 
est right  of  citizenship ;  and  it  is,  therefore,  not  improper 
that  separate  opinions  should  be  expressed.  No  other  ques- 
tions face  us  except  such  as  arise  upon  section  thirteen  of 
the  election  law  of  1889,  and  the  decision  of  those  questions 
does  not  aflect  other  provisions  of  the  Act,  nor  can  it  do  so, 
for  the  section  is  an  independent  one,  and  its  downfall  carries 
.no  other  part  of  the  Act  Nor  do  I  deem  it  necessary  for 
us  to  decide  whether  there  are  not  some  provisions  of  the 
section  which,  if  separated,  and  put  in  proper  form,  might 
not  be  valid,  for  the  entire  section,  with  its  provisions  inter- 
locked beyond  the  power  of  severance,  is  before  us  for  judg- 
ment, and  we  can  only  give  judgment  upon  the  section  as 
it  is  written:  Griffin  v.  State  (1889),  119  Ind.  520;  Bald- 
win V.  Franks  (1887),  120  U.  S.  678. 

It  is  proper  to  say,  by  way  of  introduction,  that  the  ques- 
tion is  what  a  Legislature  may  do,  acting  under  a  written 
Constitution  which  gives  it  all  the  power  respecting  the 
right  of  sufirage  that  it  possesses,  and  not  what  may  be  done 
by  Congress  or  by  a  Territorial  Legislature  acting  under  a 
law  of  Congress,  nor  what  may  be  done  by  the  people  in 
framing  or  amending  a  Constitution. 

The  thirteenth  section  of  the  act  of  1889,  construed  as  I 
think  it  must  be,  requires  one  who  has  not  resided  for  six 
months  in  the  county  where  he  claims  the  right  to  vote,  to 
register  his  intention  to  become  a  voter  ninety  days  before 
the  election,  thus  requiring  of  the  citizen  two  things,  namely : 
That  in  order  to  be  entitled  to  register  he  shall  have  resided 
in  the  county  six  months ;  and  that  he  shall  register  his  in- 
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tention  to  become  a  voter  ninety  days  befi>re  the  election* 
He  is  required  by  tliese  provisions  to  reside  in  the  county  in 
order  to  acquire  the  character  of  a  voter  a  much  longer 
time  than  the  Constitution  requires,  for  it  requires  a  resi- 
dence of  only  sixty  days.  It  is  entirely  safe  to  aflSrm  that 
no  one  will  question  the  proposition  that  the  Legislature  has 
no  power  to  require  a  longer  residence  than  that  fixed  by 
the  Constitution.  The  affirmation  of  this  proposition  leads, 
beyond  the  possibility  of  cavil,  to  the  conclusion  that  the 
provisions  referred  to  are  utterly  destitute  of  force.  There 
are,  however,  other  objections  to  the  validity  of  section  thir- 
teen which  seem  to  me  to  be  insurmountable,  and  these  ob- 
jections go  to  the  entire  section,  as  its  provisions  are  so  inter- 
woven as  to  be  incapable  of  severance,  and  are,  to  my  mind, 
so  palpable  that  it  is  impossible  to  avoid  perceiving  them  or 
to  escape  their  force. 

It  may  not  be  improper  to  prefece  the  direct  statement  and 
discussion  of  these  objections  by  affirming  that  it  is  not  be- 
cause the  Legislature  does  not  possess  power  to  enact  a  gen- 
eral registry-  law  that  section  thirteen  is  invalid,  for  no  one 
who  studies  the  language  of  the  Constitution,  or  heeds  the 
history  of  the  amendments  of  1 881,.  can  doubt  that  it  was 
the  purpose  of  the  people  to  invest  the  Legislature  with 
power  to  enact  a  general  registry  law.  But,  while  this  is 
tnie,  it  is  also  true  that  no  other  conclusion  will  square  with 
the  judgments  of  candid  men  than  this:  The  L^^ature 
can  enact  only  such  a  law  concerning  the  right  of  suffiage  as 
the  Constitution  authorizes.  This,  therefore,  is  the  central 
question:  Is  the  thirteenth  section  of  the  election  law  of 
1889  such  an  enactment  respecting  the  right  of  suffirage  as 
the  Constitution  authorizes?  The  question  is  one  of  power. 
If  the  Constitution  authorizes  such  enactments  as  those  con- 
tained in  section  thirteen,  the  power  exists,  and  the  section 
must  stand ;  if  the  Constitution  does  not  authorize  such  a 
law,  the  power  does  not  exist,  and  the  section  must  fell. 
With  questions  of  policy  or  expediency  the  courts  have 
nothing  to  do,  but  it  is  their  duty  to  determine  whether 
there  is  or  is  not  power  to  enact  such  a  law. 
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The  power  which  the  General  Assembly  assumed  to  exer- 
cise, is  not  an  ordinary  legislative  jwwer,  for,  in  assuming  to 
legislate  upon  the  subject  of  the  qualifications  of  voters,  that 
body  entered  into  the  domain  of  those  in  whom  the  original 
power  resides,  and  from  whom  all  legislative  powers  are  de- 
rived. The  people  control  the  subject  of  the  right  of  suf- 
frage, and  legislative  assemblies  have  only  such  power  over 
that  subject  as  the  people  liave  granted  them  by  the  organic 
law.  That  the  Legislature  cannot  add  to  the  qualifications 
of  voters  is  a  proposition  upon  which  there  is  no  diversity 
of  opinion :  Cooley,  Const  Lim.  78.  It  would  be  strange, 
indeed,  if  the  Legislature  could  add  qualifications  to  those 
prescribed  by  the  Constitution,  for  the  right  of  suffrage  is  a 
political  right,  and  it  is  the  right  of  a  sovereign.  The  peo- 
ple are  above  the  Legislature,  and  they  are  there  because  the 
Legislature  has  no  power  to  abridge  or  qualify  the  sovereign 
right  of  suffrage. 

Section  thirteen  violates  the  Constitution  by  assuming  to 
classify  the  voters  of  the  State,  and  by  adding  qualifications 
to  those  prescribed  by  the  Constitution.  It  assumes  to  di- 
vide tlie  voters  into  taxpayers  and  nontaxpayers,  and  to  add 
to  the  requirements  of  the  Constitution,  the  requirement  that 
the  citizen  shall  be  recorded  as  a  taxpayer.  It  violates  the 
Constitution,  by  assuming  to  classify  voters  into  those  who 
remain  continuously  in  the  State,  and  those  who  temporarily 
absent  themselves  from  it  Where  the  Constitution  makes  a 
classification,  a  different  one  cannot  be  made  by  the  I^egisla- 
ture.  Our  Constitution  does  make  a  classification,  for  it 
specifically  provides  who  shall  be  eligible  to  vote.  Where 
the  Legislature  exercises  the  power  conferred  upon  it,  and 
enacts  a  registry  law,  then  legislation  is  essential  to  qualifica- 
tion ;  but  where  there  is  no  such  law,  registration  cannot  be 
made  essential,  for  in  the  absence  of  a  registr>'  law  the  sole 
qualifications  of  a  voter  are  citizenship,  age  and  residence. 
The  General  Assembly  has  no  power  to  enact  a  law  operat- 
ing through  a  classification  exclusively  its  own.  This  is 
indeed,  a  corollary  of  the  proposition  that  it  has  no  power  to 
classify  voters  except  by  following  the  Constitution.     Under 
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the  Constitution,  the  Legislature  has  power  to  make  two 
classes,  registered  and  unregistered,  but  it  cannot  create  a 
third  class:  Attorney  General  v.  City  of  Detroit  [decided  in 
the  Supreme  Court,  Michigan,  Dec  28,  1889].  If  the 
power  to  classify  exists  in  one  case  it  exists  in  all.  No  one 
will  deny  that  if  the  Legislature  has  power  over  a  subject,  it 
is  master  of  its  own  discfetion,  and  may  enact  auy  law  it 
chooses.  Grant  the  power,  and  the  discretion  is  unlimited. 
If  the  Legislature  has  power  to  make  the  classification  at- 
tempted in  sectiop  thirteen,  then  it  may  provide  that  only 
naturalized  citizens  shall  register,  or  that  farmers  shall  regis- 
ter, and  no  others,  or  that  commercial  travelers,  temporarily 
absent  in  the  line  of  their  business,  shall  make  affidavits,  and 
record  their  names,  although  such  things  may  be  required  of 
no  other  citizen.  In  short,  if  the  power  exists,  the  Legisla- 
ture may  make  any  classification  it  pleases.  To  my  mind  it 
is  perfectly  clear  that  it  can  do  no  such  thing.  It  cannot,  in 
any  fonn,  classify  the  fundamental  political  right  of  suf- 
fi:age  except  as  the  Constitution  expressly  authorizes  it  to  do. 
Such  a  right  is  infinitely  higher  than  legislative  authority 
can  climb.  No  matter  what  fonn  legislation  may  assume,  it 
is  utterly  void  if  it  touches  upon  the  right  of  suffrage  in  a 
mode  not  authorized  by  the  Constitution.  The  name  given 
the  legislation  adds  nothing,  for  a  name  can  no  more  change 
its  substance  than  a  name  can  change  the  odor  of  a  rose. 

The  provision  of  •  section  thirteen  assuming  to  impose 
upon  a  citizen  who  has  resided  in  the  State  for  the  period 
prescribed  by  the  Constitution,  the  duty  of  making  an  affi- 
davit declaratory  of  his  intention  to  become  a  voter,  is  in 
violation  of  the  Constitution ;  and  so,  too,  is  the  provision 
which  assumes  to  require  a  citizen  who  has  been  temporarily 
absent  to  swear  that  he  has  not  voted  elsewhere.  A  citizen 
who  does  what  the  Constitution  requires,  cannot  be  required 
to  do  more.  If  he  fixes  his  character  as  a  voter  by  a  resi- 
dence for  the  time  designated  by  the  Constitution,  the  inci- 
dents inseparably  connected  with*  that  character  are  beyond 
legislative  touch.  The  principle  here  asserted  has  been  de- 
clared by  our  own,  and  by  other  courts.     We  must  adhere 
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to  it  or  overrule  our  own  decisions,  and  disregard  those  of 
other  states:  Quinn  v.  S^/e  (187 1),  35  Ind.  485;  Feibk- 
man  v.  State  (1884),  98  Ind.  516;  Risoii  v.  Farr  (1865), 
24  Ark.  161 ;  Dames  v.  McKeeby  (1870),  5  Nev.  369. 

It  is  no  answer  to  many  of  tlie  propositions  I  have  af- 
firmed, to  assert  that  the  classification  attempted  is  valid  be- 
cause all  who  belong  to  a  designated  class  are  put  upon  an 
equality ;  so  that,  if  it  were  conceded  that  tlie  assertion 
responds  to  some  of  the  propositions  affirmed,  and  is  valid, 
the  act  nevertheless  remains  undefended^  for  any  one  of  the 
propositions  affirmed  is  fatal  to  its  validity.  But  it  cannot 
be  justly  conceded  that  the  classification  is  valid.  When  the 
question  is  examined  it  will  be  found  that  the  proposition  that 
the  equality  of  the  classification  rescues  it  from  condemna- 
tion has  not  the  poor  merit  of  plausibility.  It  is,  indeed,  so 
thinly  appareled  even  in  plausibility  that  when  brought  to 
the  touchstone  of  principle  all  semblance  of  strength  van- 
ishes. The  General  Assembly  has  no  power  to  classify 
voters  except  as  the  Constitution  provides,  no  matter  what 
system  it  may  adopt.  This  is  so  for  the  invincible  reason 
that  the  prerogative  of  conferring  and  defining  the  right  of 
suffrage  is  that  of  constitution  makers,  and  not  that  of  the 
creatures  of  constitutions.  The  electors  who  frame  consti- 
tutions, and  give  being  and  power  to  Legislatures,  are  above 
the  created  things,  and  legislators  cannot  reach  above  them- 
selves to  the  source  of  their  power,  and  the  authors  of  tlieir 
existence,  for  the  purpose  of  enlarging  or  restricting  the 
sovereign  right  of  suffrage.  If  it  were  otherwise  legislators 
would  be  the  masters,  and  masters  they  are  not  If  the 
Legislature  can  limit  or  even  define  the  right  of  suffrage 
then  it  is  greater  than  its  constituency;  but  it  can  do 
nothing  of  the  kind,  for  the  right  of  suffrage  is  not  subject 
to  legislative  power.  The  right  of  suflfrage  is  a  political 
right  of  the  highest  dignity.  It  is  a  right  of  which,  as  the 
Courts  have  declared,  no  department  of  government,  nor  all 
of  them  combined,  can  divest  the  citizen  otherwise  than  in 
the  mode,  and  to  the  extent,  expressly  authorized  by  the 
Constitution:    State  \.  Adams  (1829),  2  Stew.  (Ala.)  239. 
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It  is  because  the  right  of  suffrage  is  a  political  right  abiding 
in  the  fountain  of  power  that  the  Legislature  cannot  lay  so 
much  as  a  finger  upon  it  except  when  expressly  authorized 
by  the  organic  law,  and  for  this  reason  it  is  that  the  Legis- 
lature cannot  make  a  classification  of  its  own,  no  matter 
whether  there  is  or  is  not  equality.  It  is  because  the  right 
of  suflSxige  is  a  political  right,  as  has  been  decided  by  the 
supreme  court  of  the  United  States,  and  by  other  coiuts, 
that  the  provisions  of  the  Constitution  respecting  the  be- 
stowal of  special  privileges  and  immunities  have  no  applica- 
tion to  legislation  upon  that  subject  These  decisions 
demonstrate  the  proposition  that  those  provisions  apply  only 
to  rights  in  the  nature  of  property  interests,  and  not  at  aU 
to  political  rights:  Mittor  v.  Happersett  (1874),  21  WalL 
(88  U.  S.),  178;  Bradwell  v.  State  (1872),  16  Wall.  (83  U. 
S.),  138;  Amy  v.  Smith  (1822),  i  Litt  (Ky.)  342  ;  Ander- 
son V.  Baker  (1865),  23  Md.  531  ;  In  re  Taylor  (1877),  48 
Md.  28  ;  Braivn  v.  Hummell  {\%\']\  6  Pa.  86. 

To  me  it  seems  very  clear  that  neither  the  decisions  made 
under  those  constitutional  provisions  nor  the  provisions 
themselves  can  have  the  remotest  relevancy  to  cases  involv- 
ing only  high  political  rights  of  which  constitutions  are  tlie 
framers  and  rulers.  The  right  of  suffrage  is  one  for  the  con- 
sideration of  the  people  in  their  capacity  as  creators  of  con- 
stitutions, and  is  never  one  for  the  consideration  of  the 
Legislature,  except  in  so  fer  as  the  Constitution  authorizes  a 
regulation  of  its  mode  of  exercise.  The  people  create,  de- 
fine, and  limit  th^ir  own  right  to  vote.  No  Legislature  can 
do  that  for  them,  although  the  Legislature  may  be  author- 
ized to  regulate  the  mode  of  exercising  this  right  Power 
to  regulate  the  exercise  of  the  right  is  not  power  to  legislate 
upon  the  substantive  right  itself  The  right  is  a  transcend- 
ent one,  and  is  far  beyond  legislative  dominion.  It  would, 
therefore,  be  illogical  in  the  extreme  to  assert  that  the 
framers  of  the  Constitution  meant  to  prohibit  class  l^^la- 
tion  upon  a  subject  where,  without  an  express  grant  of 
IKJwer,  there  is  no  authority  to  legislate  at  all.  The  provis- 
ions  of  section    thirteen  assume  to  do   much  more  than 
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prescribe  a  mode  of  procedure.  They  assume  to  legislate 
upon  the  substantive  right  itself,  and  to  prescribe  conditions 
precedent  to  the  right  to  vote.  They  do  more  than  declare 
what  evidence  a  citizen  whose  right  is  challenged  shall  pro- 
duce ;  they  assume  to  declare  what  he  shall  do  before  he  can 
acquire  the  character  of  a  voter.  If  its  pro\dsions  are  of 
any  force  at  all  they  require  that  the  citizen  shall  be  a  tax- 
payer, and,  as  such,  recorded ;  that  he  shall  not  only  reside  in 
the  State  and  county  six  months,  but  that  he  shall  also  swear 
that  he  intends  to  become  a  qualified  elector ;  and  they  also 
require  that  a  citizen,  although  he  is  otherwise  as  fully 
qualified  as  the  Constitution  requires,  who  has  been  tempo- 
rarily absent,  shall  swear  that  he  has  not  voted  elsewhere. 
Elliott,  Supp.  §  1335.  These  requirements,  ever}'  one  of 
them,  concern  the  substantive  right,  and  add  qualifications 
to  those  prescribed  by  the  paramount  law  to  which  all  legis- 
lation must  yield.  The  supreme  court  of  Oregon,  in  a 
strongly  reasoned  opinion,  denies  that  registry  can  be  con- 
sidered a  matter  of  procedure,  and  says :  "  The  true  view  of 
this  question  seems  to  be  that  stated  in  State  v.  Baker  (1875), 
38  Wis.  86,  that,  where  registry  is  required  as  a  prerequisite 
to  the  right  to  vote,  such  registry  is  a  condition  precedent  to 
the  right  itself  White  v.  Commissioners  (1886),  13  Or. 
322.  In  the  course  of  the  opinion  it  is  said  :  "  But  under 
this  act  he  who  goes  to  the  polls  on  election  day  possessing 
every  constitutional  qualification  may  find  that  the  Legisla- 
tiu-e  has  stepped  in  between  him  and  the  Constitution.  He 
finds  his  vote  denied,  because  he  has  not  done  something 
which  the  Legislature  has  required  him  .to  do.  He  discov- 
ers that  he  is  not  a  qualified  elector,  and  yet  he  is  told  that 
his  omission  to  do  the  act  which  had  the  effect  to  disqualify 
him  is  not  a  disqualification."  The  Court  adopts  as  the  law 
the  statement  of  Mr.  Drake,  that  "  every  definition  of  the 
qualification  is  but  a  statement  of  the  tenns  on  which  the 
men  may  vote,  and  in  every  instance  such  definitions  refer 
to  what  a  party  has  done,  as  well  as  what  he  may  do.  They 
say  to  the  voter :  *  If  you  have  done  certain  things  you  may 
vote,'  '*     The  thirteenth  section  of  the  act  before  us  does  say 
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to  the  citizen  what  he  must  do  in  order  to  be  entitled  to 
vote,  and  in  doing  this  it  assumes  to  prescribe  the  terms 
upon  which  he  may  vote,  thus  stepping  in  between  him  and 
the  Constitution  and  adding  qualifications  to  those  which 
that  instrument  requires.  That  the  legislation  embodied 
in  section  thirteen  does  assume  to  control  the  substantive 
right  itself,  and  that  this  assumption  of  power  is  in  direct 
and  irreconcilable  hostility  to  the  Constitution,  is  a  conclu- 
sion which  seems  to  me  to  be  beyond  debate. 

Mitchell,  J.,  {dissenting.)  Those  provisions  of  the  Con- 
stitution which  define  the  right  of  suffrage,  and  prescribe 
the  qualifications  of  persons  entitled  to  its  exercise,  and  those 
statutes  which  look  to  the  guarding  of  the  purity  of  elec- 
tions, and  the  integrity  of  the  ballot  box,  demand  the  grav- 
est and  most  deliberate  consideration  whenever  they  are 
drawn  into  judicial  discussion.  The  right  of  the  citizen  who 
possesses  the  requisite  qualifications  to  vote,  is  to  be  jealously 
protected,  and  any  statute,  the  effect  of  which  is  to  abridge, 
alter,  or  add  to  the  constitutional  qualification  of  the  voter, 
or  which  imposes  qualifications  other  than  those  prescribed 
by  the  Constitution,  must  necessarily  fall  under  condemna- 
tion when  subjected  to  a  judicial  test :  McCafferty  \\  Guyer 
(1868),  59  Pa.  109.  On  the  other  hand,  the  feet  must  be 
kept  constantly  in  view  that  the  duty  of  prescribing  rules 
and  regulations  for  the  orderly  and  honest  exercise  of  the 
right  of  suffrage,  and  of  providing  reasonable  saf^^^uards  for 
preserving  the  purity  of  elections,  and  for  the  prevention  of 
firauds  upon  the  ballot  box,  has  been  committed  to  the  Leg- 
islature ;  and  when  the  judiciary  ventures  to  strike  down  a 
statute  enacted  by  the  immediate  representatives  of  the  peo- 
ple in  response  to  a  demsind  for  purer  elections,  being  with- 
out power  to  provide  another  in  the  place  of  the  one  des- 
troyed, it  should  be  able  to  rest  its  decision  upon  ground 
that  is  absolutely  sure  and  impregnable.  The  purity  of 
elections  is  subserved  quite  as  effectually  by  the  rigid  exclu- 
sion of  those  who  are  not  entitled  to  vote  as  by  protecting 
the  privil^e  of  those  who  are.     It  has  been  said  and  re- 
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peated  a  thousand  times  that  courts  liave  no  concern  with 
the  policy,  convenience  or  expediency  of  a  public  law. 
These  are  questions  solely  for  the  Legislature.  Any  decis- 
ion, therefore,  which  obliterates  from  the  public  law  of  the 
State  a  statute  designed  to  prevent  fraudulent  voting,  and  to 
give  eflfect  to  the  ballots  of  honest  voters,  should  rest  broadly 
upon  the  safe  .ground  that  the  statute  blotted  out  by  the 
Coint  is  in  clear  violation  of  some  express  provision  of  the 
Constitution. 

The  test  by  which  to  determine  the  validity  of  every  leg- 
islative enactment  upon  the  subject  of  suffrage  and  elections 
is  this :  Does  it  add  any  substantive  qualification  or  condi- 
tion to  those  prescribed  by  the  Constitution  to  the  right  of 
the  voter  to  vote,  or  does  it  merely  afford  methods  of  proof 
by  which  to  determine  the  presence  or  absence  of  the  quali- 
fications prescribed  ?  If  it  falls  within  the  class  first  des- 
cribed, it  is  unconstitutional  and  void ;  if  within  that  last 
described,  no  matter  what  courts  may  think  of  its  expedi- 
ency, it  is  a  valid  exercise  of  legislative  power,  and  is  not 
subject  to  judicial  interference.  If  the  law  is  unwise  or  in- 
expedient, the  L^slature  is  responsible,  and  it  is  for  the 
people  to  apply  the  corrective,  and  not  for  the  Court  to  sub- 
stitute its  judgment  for  that  of  the  Legislature,  or  run  a  race 
of  opinions  upon  points  of  reason  and  expediency  with  the 
law-making  power.  The  courts  all  agree  that  the  Legisla- 
ture cannot  prescribe  conditions  to  the  right  to  vote  which 
shall  add  any  substantive  qualification  to  those  prescribed  by 
the  Constitution,  but  it  may  prescribe  modes  of  proof,  such 
as  test  oaths,  evidence  of  freeholders,  or  any  other  evidence 
which  may  l?e  deemed  efficient  to  disclose  the  presence  or 
absence  of  the  constitutional  qualifications. 

The  Legislature  cannot  impair  or  abridge  the  right  of  suf- 
frage in  those  who  possess  the  constitutional  qualifications ; 
but  it  is  clearly  within  the  just  and  constitutional  limits  of 
legislative  power  to  adopt  any  reasonable  and  uniform 
regulation  afiecting  the  mode  of  exercising  the  right,  in  such 
a  manner  as  to  facilitate  pure,  orderly  and  honest  elections, 
and,  to  that  end,  to  require  the  voter  to  furnish  evidence  of 
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his  qualification  b}'  any  provision  of  law  not  inconsistent 
with  the  right  itself:  Capen  v.  Foster  (1832),  12  Pick, 
(Mass.)  488.  Accordingly,  it  has  been  held  that  an  elector 
may  be  required  to  furnish  preliminary  proof  of  his  qualifica- 
tion to  vote,  and  that  this  proof  may  be  required  either  by  a 
board  of  registration  at  a  specified  time  before  the  election, 
or  by  an  election  board  before  receiving  the  vote  of  the 
elector:  In  re  McDanough  (1884),  105  Pa.  488. 

The  necessity  [said  the  Supreme  Court  of  Wisconsin]  of  preserving  the 
purity  of  the  ballot  box  is  too  obvious  for  comment,  and  the  danger  of  its 
invasion  too  familiar  to  need  suggestion.  While,  therefore,  it  is  incom- 
petent for  the  Legislature  to  add  new  qualifications  for  an  elector,  it  is 
clearly  within  its  province  to  require  every  person  offering  to  vote  to  fur- 
nish such  proof  as  it  deems  requisite  that  he  is  a  qualified  elector:  State 
v.  Lean  (1859),  9  Wis.  279. 

For  example,  an  act  of  Congress,  defining  the  qualifica- 
tions of  voters  in  territories  subject  to  the  jurisdiction  of  the 
United  States,  disfiranchised  bigamists,  polygamists,  and 
others  living  in  prohibited  marital  relations.  The  Territo- 
rial Legislature  of  the  Territory  of  Utah  prescribed  certain 
fonns  of  proof  which  the  voter  was  required  to  furnish  in 
respect  to  his  marital  relations.  This  was  recognized  as  a 
legitimate  exercise  of  legislative  power  :  Murphy  v.  Ramsey 
(1885),  114  U.  S.  15.  In  like  manner,  where  it  was  a  con- 
stitutional condition  to  the  right  of  suffrage  that  the  voter 
had  not  been  engaged  in  acts  of  open  rebellion  against  the 
authority'  of  the  United  States,  it  was  held  that  a  provision 
requiring  the  voter  to  take  an  oath  as  evidence  or  in  proof 
of  his  loyalty,  was  a  proper  exercise  of  power :  Blair  v. 
Ridgely  (1867),  41  Mo.  63. 

The  Constitution  prescribes  certain  qualifications  as  condi- 
tions of  the  right  to  vote,  but  it  is  wholly  silent  as  to  the 
manner  in  which  election  boards  or  registration  officers,  if 
such  shall  be  provided  for,  shall  ascertain  the  presence  or  ab- 
sence of  the  prescribed  qualifications.  The  feet  of  sex,  citi- 
zenship, age,  domicile  within  the  State,  township,  or  voting 
precinct,  are  inquiries  involved  in  the  right  of  every  person 
who  claims  the  privilege  of  voting,  and  there  can  be   no 
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doubt  but  that  the  Legislature  must  either  have  the  power 
to  prescribe  modes  of  proof  upon  these  subjects  or  the  bar- 
riers against  ftaud  and  the  prostitution  of  the  elective  fran- 
chise must  be  thrown  down,  so  that  elections,  instead  of  re- 
flecting the  choice  of  honest  voters,  become  a  scramble  be- 
tween corrupt  partisans  to  determine  who  shall  excel  in  the 
pollution  of  the  ballot  box.  The  Legislature  must  have  the 
power  to  provide  by  law  the  means  of  distinguishing  the 
qualified  from  the  unqualified  voters,  and  this  can  only  be 
done  by  providing  a  tribunal  to  decide,  and  by  prescribing 
the  means  of  obtaining  evidence  upon  which  a  decision  can 
be  made.  The  tribunal  which  shall  decide,  and  the  evi- 
dence upon  which  the  decision  shall  be  made,  are  matters 
exclusively  within  legislative  control. 

Does  the  statute  in  question,  when  subjected  to  the  tests 
proposed,  add  new  and  additional  qualifications  to  the  right 
to  vote,  or  does  it  merely  require  the  voter  to  fiimish  the 
evidence  that  he  possesses  the  constitutional  qualifications  ? 
Does  it  alter  or  abridge  the  right  to  vote,  or  does  it  do  any- 
thing more  than  afford  evidence  by  which  to  distinguish  the 
true  from  the  felse  voter?  The  constitutional  qualifications 
relate  to  and  affect  the  subjects  of  sex,  citizenship,  age,  and 
domicile ;  and  certain  general  limitations  in  respect  to  the 
subjects  mentioned  are  imposed  upon  the  right  of  suffrage 
Other  limitations  than  those  mentioned  cannot  be  imposed 
by  legislative  enactment;  but,  as  has  been  seen,  the  Leg- 
islature has  unlimited  and  plenary  power  over  the  subject 
of  the  methods  of  proving  that  the  voter  possessed  the 
constitutional  qualifications.  It  is  pertinent  to  inquire  to 
what  extent,  if  at  all,  does  the  statute  in  question  add  new 
qualifications  to  the  right  to  vote,  or  impose  additional 
limitations  than  those  above  upon  the  exercise  of  the  consti- 
tutional right? 

The  first  substantive  proposition  contained  in  the  statute 
is  to  the  effect  that  any  person  who,  having  been  a  resident 
of  the  State,  shall  have  absented  himself  therefrom  for  a 
period  of  six  months  or  more,  shall,  at  least  three  months 
before  any  election  at  which  he  intends  to  vote,  register  a 
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notice — ^the  form  of  which  is  prescribed— of  his  intention  to 
become  a  qualified  voter,  in  the  oflSce  of  the  clerk  of  the  cir- 
cuit court  of  the  county  in  which  he  resides.  There  is  a 
proviso  which  renders  the  notice  inapplicable  to  any  person 
who,  six  months  or  more  before  any  election,  shall  have  reg- 
istered notice  of  his  intention  to  hold  his  residence  in  this 
State  during  a  contemplated  absence.  The  statute  provides 
that  upon  the  demand  of  any  challenger  or  member  of  the 
election  board,  any  person  thus  absent  may  be  required  to 
produce  a  certified  copy  of  the  notice  so  required,  to  be  regis- 
tered before  he  shall  be  entitled  to  vote,  which  copy  the 
clerk  is  required  to  fiunish  at  the  expense  of  the  county. 
Having  produced  his  certificate  of  registration,  he  shall  then 
be  entitled  to  vote,  unless  the  challenger,  or  some  other 
qualified  voter  of  the  precinct,  shall  make  a  written  affidavit 
that  he  knows,  or  is  informed  and  believes,  giving  the  name 
of  his  informant,  that  the  person  offering  to  vote  is  not  a 
legal  voter,  in  which  case  the  person  so  offering  shall,  in  ad- 
dition to  his  certificate  of  notice,  and  his  own  affidavit, 
produce  the  affidavit  of  a  qualified  person  as  to  his  right  to 
vote.  Like  provision  is  made  in  regard  to  all  persons  who 
shall  have  gone  into  any  other  State  or  sovereignty  with  the 
intention  of  becoming  voters  there,  or  who  have,  during 
any  absence  firom  the  State,  voted  in  any  other  State  or  sov- 
ereignty ;  and  also  in  regard  to  any  person  who  shall  not 
have  been  a  bona  fixie  resident  of  this  State,  and  of  the 
county  in  which  he  resides,  at  least  six  months  prior  to  any 
election  at  which  he  offers  to  vote.  It  is  as  plain  as  any 
proposition  can  be  that  the  provisions  of  the  law  relate  ex- 
clusively to  methods  of  proof  by  which  to  ascertain  the 
constitutional  qualification  of  voters,  to  distinguish  between" 
the  true  and  the  spurious.  With  the  exceptions  to  be 
hereafter  noted,  they  add  no  new  conditions  to  the  right  of 
any  person  constitutionally  qualified  to  vote,  nor  do  they  in 
the  slightest  degree  impair,  alter  or  abridge  the  right  of  any 
legal  voter  to  cast  his  ballot  It  is  true,  a  legal  voter,  when 
properly  challenged,  may  be  required  to  fiimish  certain 
proof  of  his  qualification  ;  but  until  it  can  be  said  that  the 
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Legislature  can  neither  add  to  the  constitutional  qualifica- 
tions of  the  voter  nor  require  any  pfoof  of  those  prescribed, 
except  such  as  may  suit  the  notions  of  the  judiciary,  it  is 
diflScult  to  find  any  ground  upon  which  to  set  aside  and 
annul  the  statute.  If  the  Court  can  obliterate  a  statute 
which  requires  one  method  of  proof,  then  any  and  all  other 
methods  which  the  Legislature  may  devise  are  subject  to  ju- 
dicial surveillance.  If,  as  has  been  truly  and  forcibly  said, 
the  legislative  department,  being  the  nation  or  State  itself, 
speaking  by  its  representatives,  has  a  choice  of  methods, 
and  is  the  master  of  its  own  discretion,  then  upon  what  prin- 
ciple can  the  Cotut  interfere  and  declare  the  particular 
method  adopted  of  no  effect?  Slate  v.  Haworth  (1889),  122 
Ind  462. 

If  the  Coint  can  say  that  a  person  who  has  absented  him- 
self firom  the  State  for  six  months  or  more,  or  one  whose 
residence  for  six  months  or  more  prior  to  the  election  at 
which  he  intends  to  vote  has  been  unfixed,  and  of  an  ambig- 
uous character,  cannot  be  required,  upon  being  challenged  at 
the  polls,  to  fiimish  evidence  that  his  intention  was  fixed,  at 
least  three  months  before  election,  to  claim  his  residence  in 
the  precinct  in  which  he  offers  to  vote,  then  it  can  for  the 
same  reason  adjudge  that  he  shall  not  be  required  to  prove, 
by  the  oath  of  a  fireeholder  of  the  precinct,  that  he  is  a  legal 
voter  therein.  If  the  requirement  that  he  shall  produce  a 
certificate  showing  his  intention  a  specified  time  previous  to 
the  election  is  adding  a  new  qualification,  then  the  require- 
ment that  he  shall  procure  the  oath  of  a  fireeholder  is  doing 
the  same  thing.  The  reasons  which  serve  to  annul  one 
statute  which  prescribes  a  particular  method  of  proof  are 
equally  potent  to  strike  down  any  statute  which  prescribes 
methods  of  proof.  The  result  will  be  that  the  Legislature 
must  either  tie  the  hands  of  election  boards,  and  leave  the 
ballot  box  open  for  the  reception  of  honest  and  firaudulent 
votes  alike,  or  it  must  feel  its  way  blindly  until  it  strikes  a 
method  of  proof  which  shall  pass  judicial  scrutiny.  Requir- 
ing a  person  who  offers  to  vote  to  produce  a  certificate  when 
he  is  challenged,  on  the  ground  of  nonresidence,  showing 
Vol.  XXXVIII— 55. 
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that  lie  had  declared  his  purpose  to  claim  the  right  of  suf- 
frage before  the  heat,  pressure,  and  excitement  of  election 
day,  free  from  the  solicitation  of  partisan  friends,  is  not  in 
any  sense  imposing  an  additional  qualification,  or  abridging 
the  right  to  vote,  any  more  than  requiring  a  voter  to  go  to  a 
specific  place  to  vote,  or  to  cast  his  ballot  between  specified 
hours  on  a  given  day,  or  to  fold  his  ticket  in  a  prescribed 
manner,  or  to  prove  by  his  own  oath  or  the  oaths  of  other 
parties  his  right  to  vote  when  challenged :  State  v.  Butts 
(1884),  31  Kan.  537.  As  is  pertinently  said  by  Brkwer,  J., 
in  the  case  last  cited  : 

If  the  Legislature  has  the  right  to  require  proof  of  a  man's  qualification^ 
it  has  a  right  to  say  when  such  proof  shall  be  furnished,  and  before  what 
tribunal ;  and,  unless  this  power  is  abused,  the  courts  cannot  interfere. 

It  is  no  argument  which  a  court  can  consider  at  all,  to 
suggest  that  isolated  instances  may  occur  where  a  person  ab- 
sent firom  the  State  may  be  prevented,  firom  sickness  or  other 
unavoidable  cause,  firom  registering  the  required  certificate 
within  the  time  prescribed ;  and  it  is  equally  impertinent  to 
suggest  that  the  nature  of  the  employment  of  others  may 
render  it  inconvenient,  or  even  expensive,  to  return  to  the 
State,  at  or  prior  to  a  designated  time,  in  order  to  record  a 
declaration  of  their  intention  to  vote.  All  laws  designed 
for  the  prevention  of  great  wrongs  impose  hardships  occa- 
sionally on  good  men,  while  holding  back  the  horde  of  evil 
doers,  for  whose  restraint  they  were  enacted.  They  are  not^ 
however,  for  that  reason  to  be  declared  unconstitutionaL  It 
might,  with  equal  reason,  be  urged  that  the  law  requiring 
electors  to  cast  their  ballots  on  a  particular  day,  at  a  specified 
place,  was  unconstitutional  because  it  omitted  to  make  pro- 
vision for  those  too  sick  to  attend  the  polling  place,  or  fi>r 
those  who  are  unavoidably  absent  fi-om  the  State  on  election 
day.  Nearly  every  law  that  has  ever  been  passed  requiring 
registration  of  some  kind,  to  be  completed  a  specified  time 
before  election  day,  has  been  assailed  with  these  arguments; 
but  in  no  case  that  has  been  followed  as  authority  have  these 
arguments    proved    availing:    State  v.   Butts^  supra^  and 
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authorities  cited ;  Patterson  v.  Barlow  (1869),  60  Pa.  54 ; 
People  V.  Hoffman  (1886),  116  111.  587. 

Notwithstanding  an  isolated  decision  or  two  to  the  con- 
trary, the  authorities  overwhelmingly  sustain  those  provis- 
ions in  election  laws  which  require  voters  to  afford  the 
means  for  determining  their  qualifications  prior  to  the  haste 
and  confusion  of  election  day ;  and,  while  exceptional  cases 
of  inconvenience  or  hardship  may  arise,  this  is  nothing 
more  than  may  often  result  from  the  feet  that  the  right  to 
vote  is  fixed  at  a  certain  place,  on  a  certain  day,  and  between 
fixed  hours.  Hardship  or  inconvenience  is  no  test  of  the 
constitutionality  of  a  law.  Besides,  what  objection  can  an 
honest  voter  make  to  a  law  that  enables  him,  by  his  own 
act,  to  release  himself  of  the  unfounded  aspersions  which 
unfiiendly  partisans  are  always  ready  to  cast  upon  him 
when,  after  a  temporary  absence  from  the  State,  he  presents 
himself  at  the  polls  to  vote  ?  What  better  or  more  satisfac- 
tory evidence  can  there  be  of  a  residence  complete  and 
maintained  than  the  personal  appearance  of  the  elector  on 
the  day  of  election,  claiming  his  vote,  with  a  certified  copy 
of  a  declaration  made  betore  the  dust  and  smoke  of  the 
campaign  had  arisen,  showing  that  the  question  of  residence 
was  not  an  afterthought  engendered  by  the  heat  and  excite- 
ment of  the  campaign  ?  Is  not  such  a  law  as  this  pro- 
motive of  honest  voting?  And  does  it  not  afford  to  an 
honest  voter  a  safe  and  dignified  method  of  establishing  his 
residence  without  being  compelled  to  deliver  himself  over 
to  the  ward  politicians  to  be  "  put  through  "  according  to 
the  devious  methods  which  are  sometimes  practiced?  With- 
out question,  a  law  like  this  will  sometimes  work  a  hardship 
to  an  honest  man,  but  that  is  not  the  fault  of  the  law.  The 
fault  lies  in  the  conditions  which  require  the  enactment  of 
such  a  law.  Is  it  necessary,  because  an  honest  man  may  oc- 
casionally suffer  wrong  or  inconvenience,  to  nullify  the  stat- 
ute, with  the  sure  consequence  to  follow  that  illegal  voters 
and  rogues  shall  have  full  swing  to  debauch  the  ballot  box 
without  let  or  hindrance?  As  was,  in  effect,  said  in  Patter* 
son  v.  BarlcWy  supra:  What  injustice  is  done  to  the  real 
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electors  by  requiring  all  those  without  fixed  residences,  or 
who  have  maintained  an  ambiguous  residence,  to  appear  in 
person  before  some  officer,  and  declare  their  residence  at  a 
specified  time  before  election  day?  .What  clause  of  the 
Constitution  forbids  that  a  voter  should  be  required  to  fiir- 
nish  evidence  of  his  residence  beforehand,  rather  than  en- 
gage in  a  scramble  for  dubious  evidence  in  the  hurry  and 
confusion  of  election  day  ? 

The  Act  is  assailed  because  it  is  said  the  Constitution  im- 
posed upon  the  Legislature  the  duty  of  providing  by  a  gen- 
eral law  for  the  reg^tration  of  all  voters,  and  that  inasmuch 
as  this  statute  only  requires  certain  persons  whose  residence 
is  of  an  ambiguous  character  to  register,  it  is  therefore  void. 
Whether  a  law  is  general  or  not,  does  not  depend  upon  the 
niunber  of  persons  who  fell  within  its  scope  or  operation. 
Laws  are  general,  not  because  they  operate  upon  every  per- 
son in  the  State,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  as  provided  for  is 
affected  by  the  laws:  Hancock  v.  Yaden  (1889),  121  Ind. 
366-374.  The  statute  under  consideration  aflFects  no  par- 
ticular class  of  persons.  It  aflFects  all  alike  who  come  within 
the  relations  and  circumstances  upon  which  it  operates. 
The  only  feir  assumption  is  that  the  law  is  aimed  at  persons 
who  seek  to  vote  illegally.  Any  other  assumption  is  a 
reflection  upon  the  Legislature  that  ought  not  to  be  made. 

It  is  in  some  respects  a  misnomer  to  call  the  statute  in 
question  a  registry  law.  While  it  is  quite  true  the  words 
"  register  "  and  "  registration  "  are  employed  in  the  statute, 
its  provisions  bear  little  or  no  resemblance  to  a  registry  law. 
The  Act  simply  provides  for  certain  modes  of  proof  in  the 
cases  of  persons  who  oflFer  to  vote,  upon  the  subjects  of  their 
residence.  This  proof  is  not  required  to  be  made  to  a  board 
of  registration,  or  before  a  registering  officer,  but  to  the  elec- 
tion board.  The  evidence  required  is  to  consist  of  a  written 
declaration  or  statement  made  by  the  elector,  and  filed  with 
a  public  officer  such  a  length  of  time  before  the  election  as 
to  rebut  any  presumption  that  the  pretense  of  residence  is 
merely  to  secure  the  right  to  vote.     The  sole  purpose  of  the 
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statute  is  to  provide  a  method  of  proving  residence,  and  not 
to  secure  a  registry  of  voters  of  a  particular  class.  The 
statute  is  to  be  judged,  not  by  what  it  is  called,  but  by  its 
language,  scope  and  purpose.  But  conceding  it  to  be  a  law 
requiring  a  partial  registration,  by  which  is  meant  a  regis- 
tration which  applies  to  all  citizens  under  certain  conditions 
or  circumstances,  while  it  has  no  application  to  others  in  a 
different  situation,  can  the  statute  be  maintained?  The 
question  is  not  a  new  one.  It  has  been  decided  in  the 
afltenative  again  and  again  by  courts  of  the  highest  author- 
ity in  the  land.  A  constitution  would  indeed  be  "  deformed 
and  sterile "  if  a  law  designed  to  protect  the  ballot  box  in 
great  centers  of  population  from  felsehood  and  fraud,  should 
fall  under  condemnation  because  it  did  not  also  include  the 
rural  districts,  where  the  necessity  for  such  a  law  did  not 
•exist  Equally  sterile  and  deformed  wotdd  be  a  constitution 
under  whose  provisions  a  law  could  be  justly  condemned 
which  required  proof  of  a  specified  kind  as  to  the  qualifica- 
tion of  all  voters  under  a  given  state  of  circumstances,  be- 
cause it  omitted  to  require  the  same  kind  of  proof  from  all 
other  persons,  whether  they  came  within  or  under  the  desig- 
nated circumstances  or  not 

Let  it  be  conceded  that  the  Constitution  requires  the 
L^^islatture  to  provide  for  the  registration  of  all  voters  in 
the  State,  how  does  it  logically  follow  that  it  prohibits  the 
enactment  of  a  law  which  requires  all  voters  under  certain 
conditions,  viz.,  those  having  for  the  time  being  no  fixed 
residence,  to  register  a  notice  of  their  intention  to  claim  the 
right  to  vote  in  a  particular  voting  precinct  ?  Premise :  It 
was  the  duty  of  the  Legislature  to  enact  a  general  registry 
law.  This  duty  it  has  failed  to  perform.  Conclusion:  Hav- 
ing foiled  to  perform  this  duty,  the  courts  will  declare  any 
law  that  it  may  enact  requiring  voters  when  challenged  on 
election  day  to  furnish  certain  proof  of  their  qualification  to 
vote  unconstitutional.  This  is  the  argument  in  substance. 
To  say  that  because  the  Legislature  omitted  to  perform  a 
given  duty,  it  is  thereby  prohibited  from  taking  any  step  in 
the  direction  of  the  duty  prescribed,  is  to  violate  all  legal 
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precedents,  as  well  as  to  go  against  all  logical  reasoning. 
The  rule  is  that  a  body  invested  with  a  certain  power  may 
exercise  the  power  with  which  it  is  invested  to  any  d^^ree 
not  in  excess  of  the  whole.  So  when  the  chief  executive, 
being  invested  with  the  whole  pardoning  power,  paroled  a 
prisoner  on  condition  of  good  behavior,  it  was  contended 
that  he  must  exercise  the  whole  power  or  none.  It  was 
held,  however,  that  being  invested  with  the  whole  power  it 
was  lawful  for  him  to  exercise  it  in  any  degree.  Accordingly, 
too,  it  has  been  held  in  numerous  cases  where  the  enactment 
of  laws  providing  for  a  uniform  system  of  registration  was 
required,  that  statutes  requiring  voters,  in  certain  designated 
cities,  or  in  cities  of  a  certain  class,  to  register  within  a 
specified  time  prior  to  ainy  election  was  valid  :  Patterson  v. 
Barlow^  supra;  State  v.  Butts ^  supra;  People  v.  Hoffman^ 
supra.  These  decisions  recognize  the  principle  that  the 
ptuity  of  the  ballot  box  must  be  protected  fix)m  the  local 
and  particular  firauds  and  evil  practices  which  are  known  to 
exist,  and  which  disfigure  and  destroy  the  fireedom  and  &ir- 
ness  of  elections.  Any  other  interpretation  of  the  Constitu- 
tion must  operate,  as  an  incentive  to  fraud,  which  the  L^ps- 
lature  is  without  power  to  arrest  Laws  designed  to  protect 
the  ballot  box  must  strike  at  the  pernicious  practices  which 
are  known  to  be  employed  in  order  to  nullify  the  vote  of 
the  honest  voter.  A  law  blind  to  the  vicious  methods  of 
the  dishonest  politician,  applied  alike  to  every  voter,  might 
prove  a  delusion  and  a  snare.  A  registry  law  which  made 
no  diflferent  provision  for  the  r^^tration  and  proof  of  domi- 
cile of  those  having  no  fixed  abode  £rom  that  required  of 
permanent  readents  would  be  an  absurdity.  To  say  that  a 
law  is  to  be  so  general  that  it  must  open  the  door  for  the 
very  evils  it  was  intended  to  guard  against  is  to  eflfectually 
tie  the  hands  of  the  Legislature  fi-om  enacting  any  law  to 
preserve  the  ptuity  of  the  ballot  box :  Comm.  v.  McClelland 
(1886),  83  Ky.  686. 

In  so  fer  as  the  law  seems  to  require  a  voter  who  moves, 
firom  one  county  to  another,  to  raster  a  notice  of  his  inten- 
tion to  vote   in   the  county  to  which  he  removes,   three 


Digitized  by 


Google 


MORRIS  V,   POWELL.  87 1 

months  before  the  election,  it  is  in  my  opinion  invalid : 
Pc^e  V.  Allat  (1868),  58  Pa.  338 ;  Comm.  v.  McClelland 
(1886),  83  Ky.  686  ;  Attorney  General  v.  Detroit^  supra.  A 
voter  who  moves  from  one  county  to  another  sixty  days  be- 
fore an  election,  is  entitled  to  vote  in  the  township  in  which 
he  establishes  his  residence.  This  statute  seems  to  require 
such  a  voter  to  register  or  give  notice  three  months  before 
the  election  of  his  intention  to  vote.  This  cannot  be  re- 
quired. To  the  extent  that  the  statute  requires  an  elector 
who  moves  from  one  county  to  another  to  register  more 
than  sixty  days  before  the  election,  it  adds  a  new  qualifica- 
tion. Nor  can  the  statement  be  upheld  wherein  it  under- 
takes to  require  of  any  voter,  as  a  condition  to  his  right  to 
vote,  that  he  should  procure  a  certificate  from  the  auditor  of 
the  county  showing  that  his  name  had  been  continuously  on 
the  tax  duplicate  of  the  county  for  a  given  period.  This 
last  is  a  condition  that  might  well  imply  a  property  qualifi- 
tion,  and  is  in  addition  to  those  prescribed  in  the  Constitu- 
tion. As  has  been,  in  effect,  said,  a  r^^try  law  which 
would  require  a  longer  residence  prior  to  the  time  of  voting 
than  that  required  by  the  Constitution,  or  which  should  re- 
quire the  payment  of  taxes  not  required  to  be  paid  by  con- 
stitutional provision,  would  be  void  :  McCrary,  Elect  §  8 ; 
Kinneen  v.  Wells  (1887),  114  Mass.  497. 

To  the  extent  that  the  statute  requires  persons  who  have 
absented  themselves  from  the  State  for  a  period  of  six 
months  or  more,  or  tliose  who  have  gone  into  any  other 
State  or  sovereignty  with  the  intention  of  voting  therein,  or 
who  have  voted  in  any  other  State  or  sovereignty  during 
any  absence  from  this  State,  and  also  to  the  extent  that  it 
requires  persons  who  have  not  been  bona  fide  residents  of  the 
State  at  least  six  months  before  any  election  at  which  they 
ofler  to  vote,  to  present  the  required  certificate  of  their  in- 
tention, it  should  be  held  constitutional  and  valid.  To  the 
extent  that  it  requires  persons  who  have  lived  in  the  State 
for  six  months,  but  who  moved  from  one  county  to  another, 
to  present  the  proof  prescribed,  and  to  the  extent  that  it  re- 
quires proof  that  the  voter  has  been  borne  on  the  tax  dupli- 
cate, it  is  invalid. 
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[The  Constitution  of  Alabama 
begins  with  "  ARTICLE  I.  Dec- 
laration OP  Rights,*'  declaring 
— "Sec.  32.  That  temporary  ab- 
sence from  the  State  shall  not 
cause  a  forfeiture  of  residence  once 
obtained.  Sec.  34.  The  right  of 
suffrage  shall  be  protected  by  laws 
,  regulating  elections,  and  prohibit- 
ing, under  adequate  penalties,  all 
undue  influences  from  power,  brib- 
ery, tumult,  or  other  improper 
conduct.  Sec.  38.  No  education- 
al or  property  qualification  for  suf- 
frage or  office,  nor  any  restraint 
upon  the  same,  on  account  of  race, 
color,  or  previous  condition  of 
servitude,  shall  be  made  by  law." 
Further  on,  ARTICLE  VIII  pro- 
vides that — "Section  i.  Every 
male  citizen  of  the  United  States, 
and  every  male  person  of  foreign 
birth,  who  may  have  legally  de- 
clared his  intention  to  become  a 
citizen  of  the  United  States  before 
he  oflfers  to  vote,  who  is  twenty- 
one  years  old,  or  upwards,  possess- 
ing the  following  qualifications, 
shall  be  an  elector,  and  sLall  be 
entitled  to  vote  at  any  election  by 
the  people,  except  as  hereinafter 
provided :  Firsi—Ke  shall  have  re- 
sided in  the  State  at  least  one  year 
immediately  preceding  the  election 
at  which  he  offers  to  vote.  Second 
— He  shall  have  resided  in  the 
county  for  three  months,  and  in 
the  precinct  or  ward  for  thirty 
days  immediately  preceding  the 
election  at  which  he  offers  to  vote  ; 
Provided^  that  the  general  assem- 
bly lAay  prescribe  a  longer  or 
shorter  residence  in  any  precinct 
in  any  count4r,  or  in  any  ward  in 
any  incorporated  city  or  town, 
having  a  population  of  more  than 
five  thousand  inhabitants,  but  in 
no  case  to  exceed  three  months : 
And  Provided^  That   no   soldier, 


sailor  or  marine,  in  the  military  or 
naval  service  of  the  United  States, 
shall  acquire  a  residence  by  being 
stationed  in  this  State.  Sec.  3. 
The  following  classes  shall  not  be 
permitted  to  register,  vote,  or  hold 
office  :  First — Those  who  shall 
have  been  convicted  of  treason, 
embezzlement  of  public  frmds,  mal- 
feasance in  oflfice,  larceny,  bribery, 
or  other  crime  punishable  by  im- 
prisonment in  the  penitentiary. 
Second— t\iosi^  who  are  idiots  or 
insane.  Sec.  5.  The  general  as- 
sembly shall  pass  laws  not  incon- 
sistent with  this  Constitution,  to 
regulate  and  govern  elections  in 
this  State,  and  all  such  laws  shall 
be  uniform  throughout  the  State. 
The  general  assembly  may,  when 
necessary,  provide  by  law  for  the 
registration  of  electors  throughout 
the  State,  or  in  any  incorporated 
city  or  town  thereof,  and  when  it 
is  so  provided,  no  person  shall  vote 
at  any  election  unless  he  shall  have 
registered  as  required  by  law." 

[Under  a  somewhat  similar 
though  abbreviated  provision  in 
the  Constitution  of  18 19,  the  State 
Supreme  Court  declared  that  the 
right  of  suffi-age  was  a  privilege 
not  to  be  taken  away  by  any  or  all 
departments  of  the  government, 
though  the  citizen  might  waive  or 
relinquish  the  privilege  for  a 
greater  temporary  advantage:  and 
a  law,  giving  a  citizen  the  choice  of 
serving  as  sheriff'  with  a  casting 
vote  only,  or  not  and  voting  gen- 
erally, was  declared  constitutional : 
The  State  v.  Adams  (1829),  2  Stew. 
(Ala.)  231. 

[In  Arizona^  as  in  New  Mexico, 
Utah^  Idaho  and  Montana,  the  Re- 
vised Statutes  of  the  United  States 
now  provide  that,  after  the  first 
election  in  each  Territory, — "  SEC. 
i860.    At  all  subsequent  elections. 
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however,  in  any  Territory  hereafter 
organized  by  Congress,  as  well  as  at 
all  elections  in  Territories  already 
organized,  the  qualifications  of 
voters  and  of  holding  office  shall 
be  such  as  maybe  prescribed  by  the 
legislative  assembly  of  each  Terri- 
tory; subject  nevertheless  to  the 
following  restrictions  on  the  power 
of  the  legislative  assembly,  namely : 
First,  The  right  of  suffrage  and  of 
holding  office  shall  be  exercised 
only  by  citizens  of  the  United 
States  above  the  age  of  twenty-one 
years,  and  by  those  above  that  age 
who  have  declared  on  oath,  before 
a  competent  court  of  record,  their 
intention  to  become  such,  and 
have  taken  an  oath  to  support  the 
Constitution  and  Government  of 
the  United  States.  Second,  There 
shall  be  no  denial  of  the  elective 
franchise  or  of  holding  office  to  a 
citizen  on  account  of  race,  color,  or 
previous  condition  of  servitude. 
Third,  No  officer,  soldier,  sea- 
man, mariner,  or  other  person  in 
the  Army  or  Navjr,  or  attached  to 
troops  in  the  service  of  the  United 
States,  shall  be  allowed  to  vote  in 
any  Territory,  by  reason  of  being 
on  service  therein,  unless  such 
Territory  is,  and  has  been  for  the 
period  of  six  months,  his  perma- 
nent domicile.  Fourth,  No  per- 
son belonging  to  the  Army  or  Navy 
shall  be  entitled  to  or  hold  any  civil 
office  or  appointment  in  any  terri- 
tory." By  Act  of  Congress,  ap- 
proved Mardi  22,  1882  (22  Stat,  at 
Large  31),  it  was  provided  *•  Sbc. 
8.  That  no  polygamist,  bigamist, 
or  any  person  cohabiting  with  more 
than  one  woman,  and  no  woman 
cohabiting  with  any  of  the  persons 
described  as  aforesaid  in  this  Sec- 
tion, in  any  Territory,  or  other 
place  over  which  the  United  States 
have  exclusive  jurisdiction,  shall 


be  entitled  to  vote  at  any  election 
held  in  any  such  Territory,  or 
other  place,  or  be  eligible  for  elec- 
tion or  appointment  to  or  be  enti- 
tled to  hold  any  office  or  place  of 
trust,  honor  or  emolument  in,  un- 
der, or  for  any  such  Territory  or 
place,  or  under  the  United  States.** 
(See  also  special  act  relating  ^ 
to  Utahy  infra.)  These  require- 
ments were  enacted  under  the 
power  conferred  on  Congress  by 
Article  IV  of  the  Constitution, — 
•'Section  3.  *  *  The  Congress 
shall  have  power  to  dispose  of  and 
make  all  needful  Rules  and  Regu- 
lations respecting  the  Territory  or 
other  Property  belonging  to  the 
United  States ;  and  nothing  in  this 
Constitution  shall  be  so  constxued 
as  to  Prejudice  any  Claims  of  the 
United  States  or  of  any  particular 
State.'* 

[Under  the  Territorial  govern- 
ment of  Dakota^  the  validity  of  a 
registration  law  was  considered  in 
Farren  v.  Commissioners  of  Buffalo 
County  (1888),  5  Dak.  36.  *'Itt 
determining  the  *  *  question, 
we  must  recur  to  the  organic  act 
*  *  and  see  what  power  it  con- 
fers upon  the  legislature  of  the  ter- 
ritory in  reference  to  fixing  the 
qualifications  of  voters.  We  find, 
upon  an  examination  of  its  provis- 
ions, that  the  power  to  prescribe 
the  qualifications  of  voters  is  ex- 
pressly conferred  upon  that  body. 
Under  the  power  thus  conferred  hy 
the  Congress  of  the  United  States, 
the  legislature,  after  prescribing  va- 
.  rious  qualifications  for  voters,  saya 
that  in  addition  to  such  qualifica- 
tions, all  persons,  who  '  shall  have 
complied  with  the  provisions  of 
any  law  which  is  now  or  may  in 
the  future  be  in  force  relating  to 
the  registration  of  voters,  shall  be 
entitled  to  vote.*    The  legislature 


Digitized  by 


Google 


874 


MORRIS  V,   POWELL. 


subsequently  enacted  a  law  *  relat- 
ing to  the  registration  of  voters* 
*  *  This  registration  is  made  by 
the  law  *  *  a  qualification  which 
the  elector  must  possess  before  he 
will  be  entitled  to  vote — not  a 
mere  regulation,  as  it  is  in  some  of. 
the  States  having  laws  on  this  sub- 
ject. But  the  voter  has  another 
•  means  within  his  power  to  become 
qualified  in  case  he  has  &iled  to 
comply  with  the  registry  law." 
The  Court  then  refers  to  section 
eight  of  the  Act  of  1881,  c.  122, 
giving  power  to  furnish  evidence 
by  affidavit  as  to  his  being  an  in- 
habitant and  the  oath  of  a  house- 
holder, although  not  on  the  regis- 
ter; and  proceeds,  "To  be  entitled 
to  vote,  one  or  other  of  these  re- 
quirements must  be  met  by  the 
elector,  and  a  failure  to  do  so  ren- 
ders him  disqualified  to  exercise 
the  right  of  suffrage.  If  the  law 
in  this  regard  were  intended  as  a 
mere  regulation,  instead  of  a  qual- 
ification, the  rule  would  not  be  so 
strict.  But,  in  our  opinion,  it 
makes  the  requirements  of  this 
law  just  as  essential  to  the  qualifi- 
cation of  a  voter  in  this  territory 
as  the  attainment  of  majority,  or 
the  time  of  residence  in  the  terri- 
tory or  precinct.  *  *  We  are 
therefor  of  the  opinion  that  the 
registry  law  *  *  is  valid,  and  a 
compliance  therewith  constitutes  a 
qualification  of  suffrage." 

[The  Constitution  of  Arkansas^ 
in  the  Article  (III)  on  Franchise 
and  Elections,  provides,  "Section 
I.  Every  male  citizen  of  the 
United  States,  or  male  person  who 
has  declared  his  intention  of  be- 
coming a  citizen  of  the  same,  of  the 
age  of  twenty-one  years,  who  has 
resided  in  the  State  twelve  months, 
and  in  the  county  six  months,  and 
in  the  voting  precinct  or  ward  one 


month,  next  preceding  any  elec- 
tion, where  he  may  propose  to 
vote  shall  be  entitled  to  .vote 
at  all  elections  by  the  people. 
Sec.  2.  Elections  shall  be  free  and 
equal.  No  power,  civil  or  military, 
shall  ever  interfere  to  prevent  the 
free  exercise  of  the  right  of  suf- 
frage ;  nor  shall  any  law  be  enacted 
whereby  the  right  to  vote  at  any 
election  shall  be  made  to  depend 
upon  any  previous  registration  of 
the  elector's  name;  or  whereby 
such  right  shall  be  impaired  or  for- 
feited, except  for  the  commission  of 
a  felony  at  common  law,  upon  law- 
ful conviction  thereof." 

[In  California^  The  Declaration 
of  Rights  in  the  First  Article  of  the 
Constitution  of  1879,  provides — 
"Seg.  24.  No  property  qualifica- 
tion shall  ever  be  required  for  any 
person  to  vote  or  hold  office."  By 
the  Second  Article— "  Section  i. 
Every  native  male  citizen  of  the 
United  States,  every  male  person 
who  shall  have  acquired  the  rights 
of  citizenship  under  and  by  virtue 
of  the  treaty  of  Queretaro,  and 
every  male  naturalized  citizen 
thereof,  who  shall  become  such 
ninety  dajrs  prior  to  any  election, 
of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the 
State  one  year  next  preceding  the 
election,  and  of  the  county  in  which 
he  claims  his  vote  ninety  da3rs,  and 
in  the  election  precinct  thirty  days, 
shall  be  entitled  to  vote  at  all  elec- 
tions which  are  now  or  may  here- 
after be  authorized  by  law;  pro- 
videdy  no  native  of  China,  no  idiot, 
no  insane  person,  or  person  con- 
victed of  an  infjEunous  crime,  and 
no  person  hereafter  convicted  of 
embezzlement  or  misappropriation 
of  public  money,  shall  ever  exer- 
cise the  privileges  of  an  elector  in 
this  State.    SBC  4.    For  the  pur- 
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pose  of  voting,  no  person  shall 
be  deemed  to  have  gained  or  lost  a 
residfence  by  reason  of  his  presence 
or  absence  while  employed  in  the 
service  of  the  United  States,  nor 
while  engaged  in  the  navigation  of 
the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas ; 
nor  while  a  student  at  any  semi- 
nary of  learning  ;  nor  while  kept  at 
any  alms-house,  or  other  asylum,  at 
public  expense ;  nor  while  confined 
in  any  publ  ic  prison. ' '  Among  the 
Miscellaneous  Subjects  in  Article 
XX,  is  the  provision,  that— '*  Sec. 
II.*  *  The  privilege  of  free  suf- 
frage shall  be  supported  by  laws 
regulating  elections,  and  prohibit- 
ing, under  adequate  penalties,  all 
undue  influence  thereon  from 
power,  bribery,  tumult,  or  other 
improper  practice." 

pn  WebsUrv,  Byrnes  (1867),  34 
Cal.  273,  the  names  of  the  voters 
were  not  on  tlie  poll  list,  and  the 
Court  held  **  Neither  was  entitled 
to  vote.  It  is  so  expressly  pro- 
vided in  the  twenty-ninth  section 
of  the  Registry  Act.*'  The  Court 
in  this  case  also  held  that  the  fact 
that  the  name  was  first  entered  on 
the  poll  list  and  then  afterwards 
erased  by  the  Board  of  Registra- 
tion, made  no  difference,  saying 
**His  name  was  not  on  the  poll 
list  on  the  day  of  election,  and 
therefore  he  was  not  entitled  to 
vote.  Under  the  twenty-fourth 
section,  the  Board  of  Registration, 
at  their  final  meeting,  commenced 
on  the  third  day  next  preceding 
the  election,  are  expressly  required 
to  revise  the  poll  list  and  to  erase 
the  names  of  all  persons  not  then 
actually  residing  in  the  district,  or 
who  are  not  qualified  electors,  or 
are  not  for  any  reason  entitled  to 
remain  enrolled.*'  To  the  same 
effect :  Preston  v.  Culbertson  (1881), 


58  Cal.  198,  208.  Both  of  these 
were  contested  election  cases  and 
the  addition  of  a  qualification  was 
not  contested. 

pn  Colorado,  the  Bill  of  Rights, 
in  Article  II  of  the  Constitution, 
fleclares— **Sec.  5.  That  all  elec- 
tions shall  be  free  and  open  ;  and 
no  power,  civil  or  military,  shall  at  • 
any  time  interfere  to  prevent  the 
free  exercise  of  the  right  of  suf- 
frage." By  Article  VII— "Sec- 
tion I.  Every  male  person  over 
the  age  of  twenty-one  years,  pos- 
sessing the  following  qualifications, 
shall  be  entitled  to  vote  at  all  elec- 
tions :  Fir  si. — He  shall  be  a  citi- 
zen of  the  United  States  or,  not 
being  a  citizen  of  the  United  States, 
he  shall  have  declared  his  inten- 
tion according  to  law,  to  become 
such  citizen,  not  less  than  four 
months  before  he  offers  to  vote. 
Second. — He  shall  have  resided  in 
the  State  six  months  immediately 
preceding  the  election  at  which  he 
offers  to  vote,  and  in  the  county, 
city,  town,  ward,  or  precinct,  such 
time  as  may  be  prescribed  by  law : 
Provided^  That  no  person  shall  be 
denied  the  right  to  vote  at  any 
school  district  election,  nor  to  hold 
any  school  district  office,  on  ac- 
coimt  of  sex.  Sec.  4.  For  the 
purpose  of  voting  and  eligibility  to 
office,  no  person  shall  be  deemed 
to  have  gained  a  residence  by  rea- 
son of  his  presence,  or  lost  it  by 
reason  of  his  absence,  while  in  the 
civil  or  military  service  of  the 
State,  or  of  the  United  States,  nor 
while  a  student  in  any  institution 
ot  learning,  nor  while  kept  at  pub- 
lic expense  in  any  poor  house  or 
other  asylum,  nor  while  confined 
in  public  prison.  SEC  11.  The 
General  Assembly  shall  pass  laws 
to  secure  the  purity  of  elections 
and  guard  against  abuses  of  the 
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elective  franchise.** 

[In  Connecticut^  the  Constitution 
of  1818,  as  amended  in  1845,  and 
1876,  fixed  the  qualifications  of 
electors  thus — **Sec.  2.  Every 
[white]  male  citizen  of  the  United 
States  who  shall  have  attained  thfe 
age  of  twenty-one  years,  who  shall 
have  resided  in  this  State  for  a 
term  of  one  year  next  preceding, 
and  in  the  town  in  which  he  may 
offer  himself  to  be  admitted  to  the 
privileges  of  an  elector,  at  least 
six  months  next  preceding  the 
time  he  may  so  offer  himself,  and 
shall  sustain  a  good  moral  charac- 
ter, shall,  on  his  taking  such  oath 
as  may  be  prescribed  by  law,  be  an 
elector.  *  *  By  the  Eleventh  Amend- 
ment, adopted  in  October  1855, 
* '  Every  person  shall  be  able  to  read 
any  Article  of  the  Constitution,  or 
any  section  of  the  statutes  of  this 
State,  before  being  admitted  an 
elector.  * '  The  Sixth  Article  of  the 
Constitution  also  directs  that — 
**  Sect.  5.  The  selectmen  and  town 
clerk  of  the  several  towns  shall  de- 
cide on  the  qualifications  of  elect- 
ors, at  such  times  and  in  such 
manner  as  may  be  prescribed  by 
law.  Sect.  6..  Laws  shall  be 
made  to  support  the  privilege  of 
free  suffrage,  prescribing  the  man- 
ner of  regulating  and  conducting 
meeting  of  electors,  and  prohibit- 
ing imder  adequate  penalties,  all 
undue  influence  therein,  from 
power,  bribery,  tumult  and  other 
improper  conduct.** 

pn  Hyde  v.  Brush  (1867),  34 
Conn.  454,  it  appeared  that  the 
plaintiff*s  name  was  upon  the  per- 
fected registry  list  of  the  town  and 
upon  that  used  at  the  polls,  but  his 
right  to  vote  was  challenged,  and 
he  was  referred  by  the  defendant  to 
the  selectmen  and  the  town  clerk 
who  determined  he  had  no  right  to 


vote.  The  Superior  Court  charged 
the  jury  in  substance,  that  the  per- 
fected registry  list  of  electors  was 
conclusive,  and  consequently  the 
right  to  challenge  on  the  day  of 
election  did  not  exist,  and  the  ques- 
tion then  raised  was  whether  this 
decision  was  correct.  Chief  Justice 
HiXMAN  said.  *'We  think  it  was 
correct.  The  right  of  challenging 
illegal  voters  at  the  elector's  meet- 
ings existed  until  the  act  of  i860, 
and  there  is  no  doubt  that  the  mod- 
erator in  this  case  acted  in  strict 
conformity  to  the  previous  law. 
But  in  i860  the  law  in  respect  to 
the  registration  of  voters  at  elec- 
tor's meetings  was  revised.  *  * 
The  Act  is  *  *  intended  to  pro- 
vide for  the  making  of  a  full  and 
complete  list  of  all  persons  having 
the  right  to  vote  at  an  approaching 
election,  except  only  those  who 
might  become  of  age  or  be  natural- 
ized between  the  last  meeting  of  the 
board  and  the  day  of  election.  The 
object  was  to  prevent  the  interrup- 
tion of  the  elector's  meetings  by 
any  enquiry  as  to  the  right  of  vot- ' 
ing  beyond  the  inspection  of  the 
perfected  list  of  electors.  It  is  no 
doubt  true  that  an  elector  may  re- 
move from  the  town  between  the 
last  meeting  of  the  board  of  regis- 
tration and  the  day  of  the  election, 
and  so  the  statute,  by  making  the 
registration  conclusive  as  to  the 
right,  may  authorize  a  person  to 
vote  who  is  not  in  fact  a  resident  of 
the  town  on  the  very  day  of  the 
election.  *  ♦  But  if  it  be  as- 
sumed that  this  is  an  imperfection 
in  the  law,  overlooked  at  the  time 
of  its  enactment,  it  is  still  true,  we 
think,  that  it  was  intended  that  the 
action  of  the  board  of  registration 
should  be  final  and  conclusive  upon 
all  the  cases  acted  upon  by  them  at 
their  last  meeting  previous  to  the 
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day  of  the  election.  The  board  of 
registration  is  the  board  to  decide 
upon  the  qualification  of  persons  to 
become  electors,  and  they  are  act- 
ing in  the  capacity  of  judges  in 
making  the  perfected  list,  as  well 
as  in  the  admission  or  rejection  of 
new  applicants  for  admission  as 
electors.'* 

[The  Constitution  of  Delaware^ 
in  Article  I  reserves  out  of  the  gen- 
eral powers  of  government  that — 
**Sec.  3.  All  elections  shall  be 
free  and  equal.'*  Article  IV,  as 
amended  January  30,  1855,  pro- 
vides that—*  *  Section  i  .  All  elec- 
tions for  governor,  senators,  repre- 
sentatives, sheriffs  and  coroners 
shall  be  held  on  the  [second  Tues- 
day of  November]  on  the  Tuesday 
next  after  the  first  Monday  in  the 
month  of  November  of  the  year^ 
and  be  by  ballot ;  and  in  such  elec- 
tions every  free  white  male  citizen 
of  the  age  of  twenty-two  years  or 
upwards,  having  resided  in  the 
State  one  year  next  before  tlie  elec- 
tion, and  the  last  month  thereof  in 
the  county  where  he  offers  to  vote, 
and  having  within  two  years  next 
before  the  election,  paid  a  county 
tax,  which  shall  have  been  assessed 
at  least  six  months  before  the  elec- 
tion, shall  enjoy  the  right  of  an 
elector ;  and  every  free  white  male 
citizen  of  the  age  of  twenty-one 
years,  and  under  the  age  of  twenty- 
two  years,  having  resided  as  afore- 
said, shall  be  entitled  to  vote  with- 
out payment  of  any  tax :  Provided^ 
that  no  person  in  the  military, 
naval,  or  marine  service  of  the 
United  States,  shall  be  considered 
as  acquiring  a  residence  in  this 
State,  by  being  stationed  in  any 
garrison,  barrack,  or  military  or 
naval  place  or  station  within  this 
State,  and  no  idiot,  or  insane  per- 
son, or  pauper,  or  person  convicted 


of  a  crime  deemed  by  law  [a]  fel- 
ony, shall  enjoy  the  right  of  an 
elector;  and  that  the  legislature 
may  impose  the  forfeiture  of  the 
right  of  suffrage  as  a  punishment 
for  crime." 

[The  Fourteenth  Article  of  the 
Constitution  of  Florida  defines  the 
eligibility  of  voters  in — "Section 

1 .  Every  male  person  of  the  age 
of  twenty-one  years  and  upwards, 
of  whatever  race,  color,  national- 
ity, or  previous  condition,  who 
shall,  at  the  time  of  offering  to 
vote,  be  a  citizen  of  the  United 
States,  or  who  shall  have  declared 
his  intention  to  become  such  in 
conformity  to  the  laws  of  the 
United  States,  and  who  shall  have 
resided  and  had  his  habitation, 
domicile,  home  and  place  of  per- 
manent abode  in  Florida  for  one 
year,  and  in  the  county  for  six 
months  next  preceding  the  election 
at  which  he  shall  offer  to  vote, 
shall,  in  such  county,  be  deemed  a 
qualified  elector  at  all  elections 
under  tliis  Constitution.  Every 
elector  shall,  at  the  time  of  his 
registration,  take  and  subscribe  to 

the  following  oath:  I,   ,  do 

solemnly  swear  that  I  will  support, 
protect  and  defend  the  Constitution 
and  government  of  the  State  of 
Florida,  against  all  enemies,  foreign 
or  domestic ;  that  I  will  bear  true 
£uth,  loyalty  and  allegiance  to  the 
same,  any  ordinances  or  resolution 
of  any  State  Convention  or  Legis- 
lature to  the  contrary  notwith- 
standing.   So  help  me  God.    Sbc. 

2.  No  person  under  guardianship, 
non  compos  mentis^  or  insane,  shall 
be  qualified  to  vote  at  any  election  ; 
nor  shall  any  person  convicted  of 
felony  be  qualified  to  vote  at  any 
election,  unless  restored  to  civil 
rights.  Sec.  3.  At  any  election 
at  which  a  citizen  or  subject  of  any 
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foreign  country  shall  offer  to  vote 
under  the  provisions  of  this  Con- 
stitution, he  shall  present  to  the 
persons  lawfully  authorized  to  con- 
duct and  supervise  such  elections, 
a  duly  sealed  and  certified  copy  of 
his  declaration  of  intention,  other- 
wise he  shall  not  be  allowed  to 
vote;  and  any  naturalized  citizen 
offering  to  vote,  shall  produce  be- 
fore said  persons  lawfully  author- 
ized to  conduct  and  supervise  the 
election,  the  certificate  of  naturali- 
zation, or  a  duly  sealed  and  certi- 
fied copy  thereof;  otherwise  he 
shall  not  be  permitted  to  vote. 
Sec.  6.  The  Legislature,  at  its  first 
session  afler  the  ratification  of  this 
Constitution,  shall  by  law  provide 
for  the  registration,  by  the  Clerk  of 
the  Circuit  Court  in  each  county, 
of  all  the  legally  qualified  voters  in 
each  county,  and  for  the  returns  of 
elections;  and  shall  also  provide 
that  afler  the  completion,  from 
time  to  time,  of  such  registration, 
no  person  not  duly  registered  ac- 
cording to  law,  shall  be  allowed  to 
vote.  Sec.  7.  The  Legislature 
shall  enact  laws  requiring  educa- 
tional qualifications  for  electors 
afler  the  year  one  thousand  eight 
hundred  and  eighty,  but  no  such 
laws  shall  be  made  applicable  to 
any  elector  who  may  have  regis- 
tered or  voted  at  any  election  pre- 
ious  thereto.*' 

In  Georgia,  the  Constitution  of 
1877  provides,  in  Art.  II,  §  i.  Par. 
II.  "Every  male  citizen  of  the 
United  States  (except  as  herein- 
after provided),  twenty-one  years 
of  age,  who  shall  have  resided  in 
this  State  one  year  next  preceding 
the  election,  and  shall  have  resided 
six  months  in  the  county  in  which 
he  offers  to  vote,  and  shall  have 
paid  all  taxes  which  may  hereafter 
be  required  of  him,  and  which  he 


may  have  had  an  opportunity  of 
paying,  agreeably  to  law,  except 
for  the  year  of  the  election,  shall 
be  deemed  an  elector:  Provided ^ 
that  no  soldier,  sailor  or  marine  in 
the  military  or  naval  service  of  the 
United  States,  shall  acquire  the 
rights  of  an  elector  by  reason  of  be- 
ing stationed  on  duty  in  this  State ; 
and  no  person  shall  vote,  who,  if 
challenged,  shall  refuse  to  take  the 
following  oath,  or  affirmation :  *  I 
do  swear  (or  affirm)  that  I  am 
twenty-one  years  of  age,  have  re- 
sided in  this  State  one  year,  and  in 
this  county  six  months,  next  pre- 
ceding this  election.  I  have  paid 
all  taxes  which,  since  the  adoption 
of  the  present  Constitution  of  this 
State,  have  been  required  of  me, 
previous  to  this  year,  and  which  I 
have  had  an  opportunity  to  pay, 
and  I  have  not  voted  at  this  elec- 
tion.' J  2,  Par.  I.  The  General 
Assembly  may  provide,  from  time 
to  time,  for  the  registration  of  all 
electors,  but  the  following  classes 
jof  persons  shall  not  be  permitted 
to  register,  vote,  or  hold  any  office, 
or  appointment  of  honor  or  trust 
in  this  State,  to  wit:  ist  Those 
who  shall  have  been  convicted,  in 
any  Court  of  competent  jurisdic- 
tion, of  treason  against  the  State, 
of  embezzlement  of  public  funds, 
malfeasance  in  office,  bribery  or 
larceny,  or  of  any  crime  involving 
moral  turpitude,  punishable  by  the 
laws  of  this  State  with  imprison- 
ment in  the  penitentiary,  unless 
such  person  shall  have  been  par- 
doned. 2d.  Idiots  and  insane  per- 
sons." 

[Under  the  previous  statute  of 
August  7,  1872,  amending  the 
charter  of  the  City  of  Savannah 
(Code  of  1873,  page  871)1  a  regis- 
tration for  municipal  elections  was 
required  by  the  clerk  of  the  Corn- 
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mon  Council,  during  certain 
months,  upon  the  personal  appli- 
cation of  an  elector.  (The  present 
provisions  are  substantially  simi- 
lar: Code  of  1882,  page  1255). 
Certain  citizens  and  tax  payers  ask- 
ed for  an  injunction  against  the  en- 
forcement of  this  law],  because  (i) 
.it  added  to  the  qualification  re- 
quired by  the  Constitution  ;  (2)  the 
tax  of  one  dollar  was  required  to  be 
paid  in  lieu  of  poll  tax ;  (3)  an  elect- 
or was  required  to  take  an  oath  be- 
fore the  clerk;  and  lastly  (4)  the 
clerk  was  required  to  publish  a  list 
of  those  registered  and  to  furnish 
lists  to  the  election  boards.  But 
the  Supreme  Court  decided  that 
these  were  not  qualifications  in  ad- 
dition to  those  prescribed  by  the 
Constitution.  *' These,  in  our  opin- 
ion, are  statutory  regulations  de- 
signed to  secure  the  discharge  of 
duties  [which]  citizens  may  owe 
flie  municipal  government  and  to 
protect  the  purity  of  the  ballot.  * 
*  *  *  If  it  is  not  competent  for 
the  legislature  to  provide  regula- 
tions for  the  conduct  and  manage- 
ment .of  municipal  elections — be- 
yond requiring  the  electors  to  be 
clothed  with  the  constitutional 
qualifications — then  there  would  be 
an  end  of  all  municipal  govern- 
ment, for  every  qualified  voter  of  the 
county  could  vote  at  the  municipal 
election.  If  registration  is  a  new 
qualification,  as  is  contended  for, 
so  would  residence  in  the  corporate 
limits  be,  and  each  be  violative  of 
the  Constitution.  *  »  ♦  * 
Municipal  corporations  form  an  ex- 
ception to  the  rule  which  forbids 
the  legislatiu-e  to  delegate  any  of 
its  powers  to  subordinate  subdi- 
visions. Restraints  on  the  legisla- 
tive power  of  control  must  be  found 
in  the  Constitution  of  the  State,  or 
they  must  rest  akme  in  the  legisla- 


tive discretion:  Spber,  J.,  Mc- 
Mahon\,  7%^  iVayor  (1880),  66  Ga. 
217,  223-5. 

[Under  the  Atlanta  local  option  act 
and  election  law  of  1885,  the  United 
States  District  Judge,  McCay, 
thought  a  registration  valid  though 
there  was  no  provision  for  adding 
the  names  of  those  who  became 
competent  to  vote  between  the  clos- 
ing of  the  registration  and  the 
election,  if  the  period  was  brief,  or 
not  grossly  excessive,  and  proper 
for  putting  the  registry  into  shape 
for  use  at  the  polls :  Weil  v.  Calhoun 
(1885),  U.  S.  Circ.  a.,  N.  D.  Ga. 
25  Fed.  Repr.  865,  871.  This  ques- 
tion has  recently  obtained  from  the 
State  Supreme  Court,  the  more 
definite  decision  that,  a  period  of 
two  months  was  so  unreasonable 
as  to  avoid  a  municipal  election. 
' '  The  true  law  is  that  whenever  a 
registration  is  ordered,  it  should 
give  the  voters  an  opportunity  as 
near  the  day  of  election  as  practi- 
cable, for  qualifying  themselves  as 
electors.  All  the  authorities  con- 
cur in  holding  that,  if  the  length  of 
time  between  the  closing  of  the  reg- 
istration and  the  election  is  unrea- 
sonable, the  election  should  be  held 
void.  In  the  case  of  State  \,  Butts 
(1884),  31  Kan.  537,  Judge  Brewer 
held  that  for  the  registration  to  close 
ten  days  before  the  election  was  not 
an  unreasonable  time.  His  opin- 
ion is  able  and  well  considered,  and 
we  think,  lays  down  the  correct 
rule  as  to  the  reasonableness  or  un- 
reasonableness of  registration  acts:*' 
Simmons,  J.,  Stephens  v.  The 
Mayor,  March  10,  1890,  Sup.  Ct. 
Ga. 

[The  Constitution  of  Idaho  is  not 
at  hand,  and  will  be  mentioned  in 
the  Legal  Notes  of  a  succeeding 
number. 

[In  Illinois,  the  Bill  of  Rights  in 
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the  Second  Article  of  the  Constitu- 
tion provides  like  Pennsylvania 
(infra)  that— *•  Section  i8.  All 
elections  shall  be  free  and  equal.*' 
And  in  Article  VII,  the  qualifica- 
tions of  legal  voters,  are  that — 
"Section  i.  Every  person  hav- 
ing resided  in  this  State  one  year, 
in  the  county  ninety  days,  and  in 
the  election  district  thirty  days 
next  preceding  any  election  there- 
in ,  who  was  an  elector  in  this  State 
on  the  first  day  of  April,  in  the 
year  of  our  Lord  1848,  or  obtained 
a  certificate  of  naturalization  be- 
fore any  court  of  record  in  this 
State  prior  to  the  first  day  6i  Janu- 
ary in  the  year  of  our  lK)rd  1870, 
or  who  shall  be  a  male  citizen  of 
the  United  States,  above  the  age 
of  twenty-one  years,  shall  be  en- 
titled to  vote  at  such  election .  Sec. 
4.  No  elector  shall  be  deemed  to 
have  lost  his  residence  in  this  State 
by  reason  of  his  absence  on  busi- 
ness of  the  United  States,  of  this 
State,  or  in  the  military  or  naval 
service  of  the  United  States.  SEC.  5. 
No  soldier,  seaman  or  marine  in  the 
army  or  navy  of  the  United  States 
shall  be  deemed  a  resident  of  this 
State  in  consequence  of  being  sta- 
tioned therein.  Sec  7.  The  General 
Assembly  shall  pass  laws  exclud- 
ing from  the  right  of  suffrage  per- 
sons convicted  of  infamous  crimes.  *  * 
In  the  Fourth  Article,  it  is  also  pro- 
vided that— "Section  22.  The 
General  Assembly  shall  not  pass 
local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is 
to  say :  for —  »  *  *  The  open- 
ing and  conducting  of  any  election, 
or  designating  the  place  of  voting : 
*  *  *."]  Under  these  Constitu- 
tional provisions,  a  law  for  the 
registration  of  voters  at  city  or 
town  elections  was  passed  in  1885. 
It  was  not  deemed  applicable  to  a 


city  or  town  until  such  city  or 
town  adopted  it  at  an  election  held 
for  that  purpose.  It  required  the 
courts  for  such  cities  or  towns  as 
adopted  the  law,  to  appoint  an 
election  board  of  'Uiree  persons, 
one  of  whom  should  be  of  opposite 
politics  from  the  other  two;  and 
required  registration  three  weeks 
before  the  day  of  election,  reject- 
ing all  proof  tendered  on  that  day* 
The  entire  Act  was  held  valid. 
The  Court  declared  the  Act  not  to 
l>e  local  or  special ;  and  not  to  vio- 
late the  clause  of  the  Constitution 
declaring  that  all  elections  must  be 
equal.  Magruder,  J.,  in  writing 
the  opinion  of  the  Court  quoted 
from,  Patterson  v.  Barlow  (1869), 
60  Pa.  54,  that— "That  election  is 
free  and  equal  where  all  of  the 
qualified  electors  of  the  precinct 
are  carefully  distinguished  from 
the  unqualified,  and  are  protected 
in  the  right  to  deposit  their  ballots 
in  safety,  and  unprejudiced  by 
fraud.  That  election  is  not  free 
and  equal  where  the  true  electors 
are  not  separated  from  the  false — 
where  the  ballot  is  not  deposited  in 
safety,  or  where  it  is  supplanted  by 
fraud.  It  is  therefore  the  duty  of 
the  legislature  to  secure  freedom 
and  equality  by  such  regulations 
as  will  exclude  the  unqualified,  and 
allow  the  qualified  only  to  vote." 
The  Illinois  Court  adds:  "Where 
the  law-making  depMutment  of  the 
government,  m  the  exercise  of  a 
discretion  not  prohibited  by  the 
Constitution,  has  declared  that  a 
certain  period  of  time  is  needed  for 
a  specified  investigation,  it  is  not 
the  duty  of  this  Court  to  declare, 
that  such  period  is  unreasonably 
long.**  Elsewhere  it  is  said: 
"There  must  be  some  tribunal  to 
decide,  whether  or  not  a  person  is 
a  citizen  of  the  United  States  o\*er 


Digitized  by 


Google 


MORRIS  V,    POWELL. 


88 1 


twenty-one  years  of  age,  and  has 
resided  in  the  State  one  year,  in 
the  county  ninety  days,  and  in  the 
district  thirty  days.  There  must 
be  some  fixed  rules  and  regulations, 
by  which  such  tribunal  is  to  be 
guided,  in  determining  this  fact  of 
citizenship  and  these  periods  of  resi- 
dence. There  must  be  a  statute, 
which  shall  designate  the  tribunal 
and  prescribe  the  rules  and  regula- 
tions. The  passage  of  such  a  stat- 
ute is  the  legitimate  province  of 
the  legislature  alone.  It  being 
conceded,  then,  that  the  power  to 
enact  a  law  for  the  registration  of 
voters  is  vested  in  the  legislature, 
the  only  question  for  this  Court  to 
determine  is,  whether  the  particu- 
lar enactment  now  under  consider- 
ation, is  sucli  an  arbitrary  and  un- 
reasonable exercise  of  the  power 
in  question,  as  to  amount  to  a  vio- 
lation of**  the  Constitution.  The 
Court  reached  the  conclusion  that 
it  was  not:  People  v.  Hoffman 
(1886),  116  111.  587 ;  Byler  v.  Asher 
(1868),  47  Id.  loi  ;  Davis  v.  School 
District  in  Haverhill  (1862),  44  N. 
H.  398;  U.  S.  V.  Quinn  (1870),  U. 
S.  Cir.  Ct.  S.  Dist.  N.  Y.,  8  Blatchf. 

48,59. 

In  Indiana,  before  the  present 
amendment  of  March  14,  1881,  the 
Constitution  provided— **ArTici.e 
II,  Section  2.  In  all  elections  not 
otherwise  provided  for  by  this 
Constitution,  every  white  male  cit- 
izen of  the  United  States,  of  the  age 
of  twenty-one  years  and  upwards, 
who  shall  have  resided  in  the  State 
during  the  six  months  immediately 
preceding  such  election ;  and  every 
white  male  of  foreign  birth,  of  the 
age  of  twenty-one  years  and  up- 
wards, who  shall  have  resided  in 
the  United  States  one  year,  and 
shall  have  resided  in  this  State  dur- 
ing the  six    months  immediately 
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preceding  such  election,  and  shall 
have  declared  his  intention  to  be- 
come a  citizen  of  the  United  States, 
conformably  to  the  laws  of  the 
United  States  on  the  subject  of  nat- 
uralization, shall  be  entitled  to  vote 
in  the  township  or  precinct  where 
he  may  reside.**  pt  will  be  ob- 
served that  the  amendment  struck 
out  the  word  **  white,**  and  in- 
serted after  each  use  of  the  words 
*'  six  months  "  these  words — '*  and 
in  the  township  sixty  days,  and  in 
the  ward  or  precinct  thirty  days.**] 
The  Legislature  passed  a  registra- 
tion law,  requiring  a  twenty  days* 
registration  in  the  township  where 
the  voter  resided;  and  this  was 
held  void,  because  it  required  a 
qualification  in  the  voter  not  re- 
quired by  the  Constitution :  Quinn 
V.  State  (1871),  35  Ind.  485.  A  sim- 
ilar decision  was  rendered  in  North 
Carolina,  upon  a  statute  requiring 
ninety  days*  residence  when  the 
Constitution  required  only  thirty : 
People  V.  Canaday  (1*875),  73  N.  C. 
198.  Similarly,  State  v.  Williams 
(1856),  5  Wis.  308;  People  v. 
Teague^  decided  by  the  Supreme 
Court  of  North  Carolina,  May  19, 
1890. 

[The  Constitution  of  Indiana  also 
provided  in  the  same  article  quoted 
from  {supra,  page  841)  in  its  Third 
Section ,  that — * '  No  soldier,  seaman , 
or  marine  in  the  army  or  navy  of 
the  United  States,  or  of  their  allies, 
shall  be  deemed  to  have  acquired  a 
residence  in  the  State,  in  conse- 
quence of  having  been  stationed 
within  the  same;  nor  shall  any 
such  soldier,  seaman,  or  marine 
have  the  right  to  vote.'*  And  in 
the  Twenty-second  Section  of  the 
Fourth  Article,  the  general  assem- 
bly is  forbidden  to  p£iss  a  local  or 
special  law — *' Providing  for  the 
opening  and  conducting  elections 
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of  State,  county,  or  township  oflB- 
cers,  and  designating  the  places  of 
voting.'* 

In  Iowa  the  Constitution  of  1857, 
(still  in  force,  except  as  to  the 
word  *'  white,**  which  was  struck 
out,  by  Joint  Resolution  of  March 
31,  1868,  ratifying  amendments  to 
the  State  Constitution :  Laws,  pages 
290-1)  provides—'*  Art.  II.  Section 
I.  Every  white  male  citizen  of  the 
United  States,  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a 
resident  of  the  State  six  months 
next  preceding  the  election,  and 
the  county  in  which  he  claims  his 
vote,  sixty  days,  shall  be  entitled  to 
vote  at  all  elections  which  are  now, 
or  hereafter  may  be  authorized  bv 
law.  Sbc.  4.  No  person  in  the 
military,  naval  or  marine  service 
of  the  United  States  shall  be  con- 
sidered a  resident  of  this  State,  by 
being  stationed  in  any  garrison, 
barrack,  or  military  or  naval  place 
or  station  within  this  State.  SBC. 
5.  No  idiot,* br  insane  person,  or 
person  convicted  of  any  in&mous 
crime,  shall  be  entitled  to  the  privi- 
leges of  an  elector.** 

The  Legislature  passed  a  law  re- 
quiring voters  to  register,  and  for- 
bidding the  reception  of  any  ballot 
from  a  voter  not  registered:  Act 
of  April  8,  1868,  Chap.  171,  Laws, 
pages  242-5.  This  Act  was  held  to 
be  valid,  as  an  act  regulating  the 
exercise  of  the  right  of  voting : 
'*  leaving  the  right  itself  untouch- 
ed'*: Dii,w>N,  Ch.  J.,  Edmonds  v- 
B anbury  (1869),  28  Iowa  267. 

The  Constitution  oiKansds  pro- 
vides in  Art.  V,  J  4.  **The  L^^ 
lature  shall  pass  such  laws  as  may 
be  necessary  for  ascertaining,  by 
proper  proofs,  the  citizens  who 
shall  be  entitled  to  the  right  of  suf- 
frage hereby  established."  It  was 
held  that  this  section  authorized  a 


law  requiring  a  ten  days*  previous 
registration,  prohibiting  all  from 
voting  who  were  not  registered: 
State  v.BuUs  (1884),  31  Kan.  537. 
[In  this  case,  the  question  was  as 
to  the  constitutionality  of  the  regis- 
tration act  (Laws  of  1879,  ch.  80). 
It  was  objected,  first,  that  it  con- 
flicted with  section  seventeen. 
Article  II,  of  the  Constitution, 
and  second,  that  it  placed  an 
additional  qualification  on  the 
right  of  suffrage.  The  Court  held 
the  first  objection  was  not  well 
taken,  and  with  regard  to  the 
second.  Brewer,  J.,  who  deliv- 
ered the  opinion,  after  quoting  sec- 
tion four  of  Article  V  of  the  Con- 
stitution, supra ^  said,  "  It  seems 
to  us  that  this  manifestly  contem- 
plates a  registration  prior  to  the 
day  of  election.  *  *  Requiring 
a  party  to  be  registered,  is  not  in 
any  true  sense  imposing  an  addi- 
tional qualification,  any  more  than 
requiring  a  voter  to  go  to  a  specific 
place  for  the  purpose  of  voting,  or 
requiring  him  to  prove  by  his  own 
oath  or  the  oaths  of  other  parties 
his  right  to  vote  when  challenged, 
or  that  requiring  a  naturalized  for- 
eigner to  present  his  naturalization 
papers.  Each  and  all  of  these  are 
simply  matters  of  proof,  steps  to 
be  taken  in  order  to  ascertain  who 
and  who  are  not  entitled  to  vote. 
*  *  If  the  legislature  has  the 
right  to  require  proof  of  a  man's 
qualification,  it  has  a  right  to  say 
when  such  proof  shall  be  furnished, 
and  before  what  tribunal ;  and 
unless  this  power  is  abused  the 
courts  may  not  interfere.  *  *  In 
conclusion,  we  think  it  may  be 
affirmed  that  under  the  require- 
ments of  our  Constitution,  it  is  the 
duty  of  the  legislature  to  provide 
for  a  registration  of  voters ;  that  it 
may  provide  that  such  registration 
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be  completed  prior  to  the  day  of 
election,  providing  that  ample 
facilities  and  time  for  registering 
are  prescribed ;  and  it  may  also  pre- 
scribe that  one  not  registered  shall 
not  be  allowed  to  vote.** 

[The  qualifications  of  an  elector 
in  Kansas  are  stated  in  sections  of 
the  Fifth  Article  of  the  Constitu- 
tion (which  was  adopted  July  29, 
1S59,)  preceding  that  just  cited— 
"Section  i.  Every  white  male 
person  of  twenty-one  years  and 
upwards,  belonging  to  either  of  the 
following  classes — who  shall  have 
resided  in  Kansas,  six  months  next 
preceding  any  election,  and  in  the 
township  or  ward  in  which  he 
offers  to  vote,  at  least  thirty  days 
next  preceding  such  election — shall 
be  deemed  a  qualified  elector,  ist. 
Citizens  of  the  United  States ;  2d. 
Persons  of  foreign  birth  who  shall 
have  declared  their  intention  to 
become  citizens  conformably  to  the 
laws  of  the  United  States  on  the 
subject  of  naturalization.*'  In  1867, 
the  second  section  was  amended 
so  as  to  read — '*No  person  under 
guardianship,  non  compos  tHfnlis, 
or  insane;  no  person  convicted  of 
felony,  unless  restored  to  civil 
rights;  no  peraon  who  has  been 
dishonoraUy  dischaiged  from  the 
service  of  the  United  States,  unless 
reinstated ;  no  person  guilty  of  de- 
frauding the  government  of  the 
United  States,  or  any  of  the  States 
thereof;  no  person  guilty  of  giving 
or  receiving  a  bribe,  or  offering  to 
give  or  receive  a  bribe;  and  no 
person  who  has  ever  voluntarily 
borne  arms  against  the  government 
of  the  United  States,  or  in  any 
manner  voluntarily  aided  or  abetted 
.  in  the  attempted  overthrow  of  said 
government,  except  all  persons 
who  have  been  honorably  dis- 
charged from  the  military  service 


of  the  United  States  since  the  first 
day  of  April,  A.  D.  1861,  provided 
that  they  haVe  served  one  year 
or  mote  therein,  shall  be  qual- 
ified to  vote  or  hold  oflBce  in 
this  State,  until  such  disability 
shall  be  removed  by  a  law  passed 
by  a  vote,  of  two-thirds  of  all  the 
members  of  both  branches  of  the 
legislature.'*  The  usual  provisions 
concerning  absence  from  the  State, 
were  amended  in  1864,  so  as  to  read 
— **Sec.  3.  For  the  purpose  of 
voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  ab- 
sence when  employed  in  the  ser- 
vice of  the  United  States,  nor 
while  engaged  in  the  navigation  of 
the  waters  of  this  State  or  of  the 
United  States,  or  of  the  high  seas, 
nor  while  a  student  in  any  semi- 
nary of  learning,  nor  while  kept 
at  any  almshouse  or  other  asylum 
at  public  expense,  nor  while  con- 
fined in  any  public  prison  ;  and 
the  legislature  may  make  provis- 
ion for  taking  the  votes  of  electors 
who  may  be  absent  from  their 
townships  or  wards  in  the  volun- 
teer service  of  the  United  States, 
or  the  militia  service  of  this  State ; 
but  nothing  herein  contained  shall 
be  deemed  to  allow  any  soldier, 
seaman  or  marine  in  the  regular 
army  or  navy  of  the  United  States, 
the  right  to  vote." 

pn  Kentucky^  the  present  Con- 
stitution (adopted  in  1850)  curiously 
provides  in  the  Second  Article, 
Concerning  the  Legislative  Depart- 
ment, that— **  Sec.  8.  Every  free 
white  male  citizen,  of  the  age  of 
twenty-one  years,  who  has  resided 
in  the  State  two  years,  or  in  the 
county,  town,  or  city,  in  which  he 
offers  to  vote,  one  year  next  pre- 
ceding the  election,  shall  be  a 
voter;  but  such  voter  shall  have 
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been,  for  sixty  days  next  preceding 
the  election,  a  resident  of  the  pre- 
cinct in  which  he  offers  to  vote, 
and  he  shall  vote  in  said  precinct, 
and  not  elsewhere. '  *  The  marginal 
note  in  the  General  Statutes  of 
1887,  declares  the  section  just 
quoted  to  relate  to  qualifications  of 
electors  of  Representatives  in  the 
Legislature,  and  the  following  sec- 
tion those  of  State  Senators  — 
**Sec.  15.  One  Senator  for  each 
district  shall  be  elected  by  the  qual- 
ified voters  therein,  who  shall  vote 
in  the  precincts  where  they  reside, 
at  the  places  where  elections  are 
by  law  directed  to  be  held."  In 
the  Third  Article,  Concerning  the 
Executive  Department,  it  is  pro- 
vided that—**  Sec.  2.  The  Govern- 
or shall  be  elected  for  the  term  of 
four  years,  by  the  qualified  voters 
of  the  State,  at  the  time  when  and 
places  where  they  shall  respectively 
vote  for  Representatives.  *  *  *** 
And  there  is  no  definition  of  a 
qualified  voter.  Amongst  the  Gen- 
erat  Provisions  of  the  Eighth 
Article  is— *'Sbc.  4.  Laws  shall 
be  made  to  exclude  from  office  and 
from  suffrage,  those  who  shall 
thereafter  be  convicted  of  bribery, 
perjury,  forgery,  or  other  crimes, 
or  high  misdemeanors.  The  privi- 
lege of  free  suffrage  shall  be  sup- 
ported by  laws  regjulating  elections, 
and  prohibiting,  under  adequate 
penalties,  all  undue  influence 
thereon  from  power,  bribery,  tu- 
mult, or  other  improper  practices.'* 
And  this  usual  provision — '*Sec. 
15.  Absence  on  the  business  of 
this  State  or  the  United  States, 
shall  not  forfeit  a  residence  once 
obtained,  so  as  to  deprive  anyone 
of  the  right  of  suffrage,  or  of  being 
elected  or  appointed  to  any  office 
under  this  Commonwealth  under 
the  exceptions  contained  in  this 


Constitution.  *  *  Other  unusual  pro- 
visions are — '*Sec.  15.  In  all 
elections  by  the  people,  and  also  by 
the  Senate  and  House  of  Repre- 
sentatives, jointly  or  severally,  the 
votes  shall  be  personally  and  pub- 
licly, given,  viva  voce:  Provided , 
That  dumb  persons  entitled  to  suf- 
frage may  vote  by  ballot.  Sec.  16. 
All  elections  by  the  people  shall  be 
held  between  the  hours  of  six 
o'clock  in  the  morning  and  seven 
o'clock  in  the  evening.**  Amongst 
some  unusual  provisions  in  the 
Bin  of  Rights  (Art.  XIII)  is— 
**Sbc.  7.  That  all  elections  shall 
be  free  and  equal. '  * 

[In  Commonwealth  v.  McClelland 
(1886),  83  Ky.  686,  the  question 
**  whether  the  General  Assembly 
has  the  power  to  enact  any  law  re- 
quiring qualified  voters  to  be  regis- 
tered before  the  day  of  election,  as 
a  condition  of  the  exercise  of  their 
right  of  suffrage,  and  if  so,  whether 
such  law  is  valid  when  made  local 
and  not  general  in  its  application,'* 
came  up  before  the  Court  Judge 
Lewis  in  delivering  the  opinion 
said:  **The  right  to  vote  is  con- 
ferred and  the  qualifications  of 
voters  subject  to  the  modifications 
made  by  [Amend.]  XV  of  the  Con- 
stitution of  the  United  States,  are 
prescribed  by  section  8,  Article  II, 
of  the  State  Constitution.  *  * 
The  actual  exercise  of  the  right  to 
vote  by  those  possessing  the  con- 
stitutional qualifications  is  made  to 
depend  upon  needful  rules  and 
regulations  which  the  General  As- 
sembly may,  from  time  to  time, 
provide  by  law,  and  which  section 
4,  Article  VIII  of  the  Constitution 
makes  its  duty  to  provide.  *  *  It 
is  true  that  until  the  passage 
of  the  act  in  question,  there 
never  was  in  this  State  any  law, 
general  or  local  in  its  application. 
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Tequiring  an  exatnination  at  any 
other  time  or  place  or  by  any  other 
officers  than  on  the  day  of  election, 
at  the  place  of  voting,  and  by  those 
conducting  the  election,  but  the 
nonexercise  of  the  power  proves 
nothing  more  than  that  tlie  exi- 
gency requiring  a  registration  of 
qualified  voters  before  the  day  of 
election  has  not,  in  the  opinion  of 
the  Legislature,  heretofore  ex- 
isted. ' '  And  afler  quoting  the  lan- 
guage of  Cooley  in  his  work  on 
Constitutional  Limitations,  page 
^02,  he  proceeds,  **If,  as  we  think 
is  beyond  question,  the  I^egisla- 
ture  may  without  infringing  the 
constitutional  privilege  of  suffrage, 
•enact  a  general  registration  law, 
the  only  way  to  avoid  the  conclu- 
sion that  it  may  also,  in  its  discre- 
tion, enact  such  a  law,  local  in  its 
■operation,  is  to  make  it  appear  that 
■some  provision  of  the  Constitution 
or  some  right  of  the  qualified  voter 
-would  be  violated  in  the  latter  case 
and  not  in  the  former ;  for  the  end 
-songht  in  each  case,  is  the  support 
of  the  privilege  of  free  sufirage, 
which  involves  the  rigid  and  cer- 
tain exclusion  of  those  not  entitled 
to  vote,  as  well  a^  the  protection  of 
those  in  the  exercise  of  the  privi- 
lege who  are  ;  and  it  is  not  simply 
a  question  of  power,  but  is  made 
the  duty  of  the  Legislature  to  adopt 
such  regulations,  whether  general 
or  local,  as  may  be  necessary  to 
attain  that  end  in  each  and  every 
part  of  the  State.  *  *  In  our 
opinion  we  are  not  authorized  to 
hold  a  registration  3aw  invalid  upon 
the  sole  ground  that  it  is  local  in 
its  application ;  and  this  view  seems 
to  be  in  accordance  with  the  cur- 
rent of  authority  in  this  country.** 
[The  Constitution  of  Louisiana^ 
adopted  July  23,  1879,  forbids  the 
general  assembly  (in  Article  46,) 


passing  any  local  or  special  law — 
"For  the  opening  or  conducting 
of  elections,  or  fixing  or  chang- 
ing the  place  of  voting.**  By 
**Art.  148.  No  person  shall  hold 
any  office.  State,  parochial  or  mu- 
nicipal, or  shall  be  permitted  to 
vote  at  any  election,  or  act  as  a 
juror,  who,  in  due  course  of  law, 
shall  have  been  convicted  of  trea- 
son, perjury,  forgery,  bribery  or 
other  crime,  punishable  by  impris- 
onment in  the  penitentiary',  or  who 
shall  be  under  interdiction."  These 
restrictions  are  repeated  in  *' Art. 
187.  The  following  persons  shall 
not  be  permitted  to  register,  vote, 
or  hold  any  office  or  appointment 
of  honor,  profit,  or  trust  in  this 
State,  to  wit :  those  who  shall  have 
been  convicted  of  treason,  embez- 
zlement of  public  funds,  malfea- 
sance in  office,  larceny,  bribery,  il- 
legal voting  or  other  crime  punish- 
able by  hard  labor  or  imprisonment 
'  in  the  penitentiary,  idiots  and  in- 
sane persons.**  The  qualifications 
of  a  voter  are  prescribed  in  **  Art. 
185.  Every  male  citizen  of  the 
United  States,  and  every  male  citi- 
zen of  foreign  birth,  who  has  been 
naturalized  or  who  may  have  le- 
gally declared  his  intention  to  be- 
come a  citizen  of  the  United  States 
before  he  offers  to  vote,  who  b 
twenty-one  years  old  or  upwards, 
possessing  the  following  qualifica- 
tions, shall  be  an  elector  and  shall 
be  entitled  to  vote  at  any  election 
by  the  people,  except  as  hereinafter 
provided:  i.  He  shall  be  an  actual 
resident  of  the  State  at  least  one 
year  next  preceding  the  election  at 
which  he  offers  to  vote.  2.  He 
shall  be  an  actual  resident  of  the 
parish  in  which  he  offers  to  vote  at 
least  six  months  next  preceding  the 
election.  3.  He  shall  be  an  actual 
resident  of  the  ward  or  precinct  in 
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which  he  offers  to  vote,  at  least 
thirty  days  preceding  the  election. 
Art.  i86.  The  general  assembly 
shall  provide  by  law  for  the  proper 
enforcement  of  the  provisions  of 
the  foregoing  article:  provided^ 
that  in  the  parish  of  Orleans,  there 
shall  be  a  supervisor  of  registra- 
tion, who  shall  be  appointed  by  the 
governor,  by  and  with  the  advice 
and  consent  of  the  senate,  whose 
term  of  office  shall  be  for  the 
period  of  four  years,  and  whose 
salary,  qualifications  and  duties 
shall  be  prescribed  by  law.  And 
the  general  assembly  may  provide 
for  the  registration  of  voters  in 
other  parishes.  Art.  i88.  No 
qualification  of  any  kind,  for  suf- 
frage or  office,  nor  any  restraint 
upon  the  same,  on  account  of  race, 
color,  or  previous  condition  shall 
be  made  by  law.  Art.  193.  For 
the  purpose  of  voting,  no  person 
shall  be  deemed  to  have  gained  a 
residence  by  reason  of  his  presence, ' 
or  lost  it  by  reason  of  his  absence^ 
while  employed  in  the  service, 
either  civil  or  military,  of  this 
State,  or  of  the  United  States ;  nor 
while  engaged  in  the  navigation  of 
the  waters  of  the  State  or  of  the 
United  States,  or  of  the  high  seas, 
nor  while  a  student  at  any  institu- 
tion of  leamifag." 

[The  case  of  Auld  v.  Walton 
(1857)1 12  La.  Ann.  129,  held  that  the 
certificate  of  registry  was  full  proof 
of  the  right  to  vote,  and  that  no 
person  could  vote  in  New  Orleans 
who  was  not  the  bearer  of  the  same. 
The  case  was  decided  under  the 
Act  of  March  20,  1856,  enacted  un- 
der the  Constitution  of  1852  which 
provided,  **Art.  ii.  The  legisla- 
ture shall  provide  by  law  that  the 
names  and  residences  of  all  quali- 
fied electors  of  the  city  of  New  Or- 
leans shall  be  registered,  in  order 


to  entitle  them  to  vote ;  but  the 
registry  shall  be  free  of  cost  to  the 
elector.*'  This  provision  is  now 
replaced  by  Article  186  of  the  pres- 
ent Constitution. 

[In  MainCy  the  qualifications  of 
electors  are  fixed  by  Article  II— 
**Sec.  I.  Every  male  citizen  of 
the  United  States  of  the  age  of 
twenty-one  years  and  upwards,  ex- 
cepting paupers,  persons  under 
guardianship,  and  Indians  not 
taxed,  having  his  residence  estab- 
lished in  this  State  for  the  term  of 
three  months  next  preceding  any 
election,  shall  be  an  elector  for 
Governor,  Senators,  Representa- 
tives, in  the  town  or  i^antation, 
where  his  residence  is  so  estab- 
lished; and  the  ele<;tions  shall  be 
by  written  ballot.  But  persons  in 
the  military,  naval  or  marine  ser- 
vice of  the  United  States,  or  this 
State,  shall  not  be  considered  as 
having  obtained  such  established 
residence,  by  being  stationed  in 
any  garrison,  barrack,  or  military 
place,  in  any  town  or  plantation ; 
nor  shall  the  residence  of  a  student 
at  any  seminary  of  learning  entitle 
him  to  the  right  of  sufirage  in  the 
town  or  plantation  where  such 
seminary  is  established.  No  per- 
son, however,  shall  be  deemed  to 
have  lost  his  residence  by  reason 
of  his  absence  from  the  State  in 
the  military  service  of  the  United 
States,  or  of  this  State."  The 
fourth  section  has  a  lengthy  provis- 
ion for  soldiers  voting  for  Govern- 
or, Senators  and  Representatives  ; 
and  the  twelfth  section  of  the 
Ninth  Article,  for  county  officers. 

[The  Maryland  Constitution 
(ratified  by  the  people,  September 
18,  1867  J  regulates  the  elective 
franchise  in  its  First  Article — 
"Section  i.  All  elections  shall 
be  by  ballot;  and   every   [whitej 
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male  citizen  of  the  United  States, 
of  the  age  of  twenty-one  years,  or 
upwards,  who  has  been  a  resident 
of  the  State  for  one  year,  and  of 
the  Legislative  District  of  Balti- 
more City,  or  of  the  county,  in 
which  he  may  offer  to  vote,  for 
six  months  next  preceding  the  elec- 
tion, shall  be  entitled  to  vote,  in 
the  ward  or  election  district,  in 
which  he  resides,  at  all  elections 
hereafter  to  be  held  in  this  State ; 
and  in  case  any  county,  or  city, 
shall  be  so  divided  as  to  form  por- 
tions of  different  electoral  districts, 
for  the  election  of  Representatives 
in  Congress,  Senators,  Delegates, 
or  other  officers,  then,  to  entitle  a 
person  to  vote  for  such  officer,  he 
must  have  t>een  a  resident  of  that 
part  of  the  county,  or  city,  which 
shall  form  a  part  of  the  electoral 
district,  in  which  he  offers  to  vote, 
for  six  months  preceding  the  elec- 
tion ;  but  a  person,  who  shall  have 
acquired  a  residence  in  such  county 
or  city,  entitling  him  to  vote  at 
such  election,  shall  be  entitled  to 
vote  in  the  election  district  from 
which  he  removed,  until  he  shall 
have  acquired  a  residence  in  the 
part  of  the  coimty  or  city  to  which 
he  has  removed.  Sec.  2.  No  per- 
son above  the  age  of  twenty-one 
years,  convicted  of  larceny  or 
other  infamous  crime,  unless  par- 
doned by  the  Governor,  shall  ever 
thereafter  be  entitled  to  YOte  at  any 
election  in  this  State ;  and  no 
person  under  guardianship,  as  a 
lunatic,  or  as  a  person  non  compos 
mentis^  shall  be  entitled  to  vote. 
Sbc.  3.  If  any  person  shall  give, 
or  offer  to  give,  directly  or  indi- 
rectly, any  bribe,  present  or  re- 
ward, or  any  promise,  or  any  se- 
curity for  the  payment,  or  the  de- 
livery of  money,  or  any  other 
thing,  to  induce  any  voter  to  re- 


frain from  casting  his  vote,  or 
to  prevent  him  in  any  way 
from  voting,  or  to  procure  a 
vote  for  any  candidate,  or  per- 
son proposed,  or  voted  for,  as 
Elector  of  President  and  Vice-Pres- 
ident of  the  United  States,  or  Rep- 
resentative in  Congress,  or  for  any 
office  of  profit  or  trust,  created  by 
the  Constitution  or  Laws  of  this 
State,  or  by  the  Ordinances,  or  Au- 
thority of  the  Mayor  and  City 
Council  of  Baltimore,  the  person 
giving,  or  offering  to  give,  and  the 
person  receiving  the  same,  and  any 
person  who  gives,  or  causes  to  be 
given,  an  illegal  vote,  knowing  it 
to  be  such,  at  any  election  to  be 
hereafter  held  in  this  State,  shall 
on  conviction  in  a  Court  of  Law,  in 
addition  to  the  penalties  now  or 
hereafter  to  be  imposed  by  Law, 
be  forever  disqualified  to  hold 
any  office  of  profit  or  trust,  or 
to  vote  at  any  election  thereafter. 
Sbc.  5.  The  General  Assembly 
shall  provide  by  law  for  a  uniform 
Registration  of  the  names  of  all 
the  voters  in  this  State  who  pos- 
sess the  qualifications  prescribed 
in  this  Article,  which  Registration 
shall  be  conclusive  evidence  to  the 
Judges  of  election,  of  the  right  of 
every  person  thus  registered  to 
vote  at  any  election  thereafter  held 
in  this  State ;  but  no  person  shall 
vote  at  any  election.  Federal  or 
State,  hereafter  to  be  held  in 
this  State,,  or  at  any  munici- 
pal election  in  the  City  of  Balti- 
more, unless  his  name  appears 
in  the  list  of  registered  voters ;  and 
until  the  General  Assembly  shall 
hereafter  pass  an  Act  for  the  Regis- 
tration of  the  names  of  voters,  the 
Law  in  force  on  the  first  day  6f 
June,  in  the  year  eighteen  hundred 
and  sixty-seven,  in  reference 
thereto,  shall  be  continued  in  force, 
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except  so  iax  as  It  may  be  inconsis- 
tent with  the  provisions  of  this 
Constitution;  and  the  registry  of 
voters,  made  in  pursuance  thereof, 
may  be  corrected,  as  provided  in 
said  Law;  but  the  names  of  all 
persons  shall  be  added  to  the  list  of 
qualified  voters  by  the  officers  of 
Registration,  who  have  the  qualifi- 
cations prescribed  in  the  first  sec- 
tion of  the  Article,  and  who  are  not 
disqualified  under  the  provisions  of 
the  second  and  third  sections 
thereof." 

[In  the  Third  Article  of  the  State 
Constitution  of  Maryland  there  is 
also  a  command  that — '*Sec.  42. 
The  General  Assembly  shall  pass 
Laws  necessary  for  the  preservation 
of  the  purity  of  elections. ' ' 

[In  Smith  v.  Siephan  et  ah, 
{1887),  66  Md,  381,  it  was  averred 
that  the  election,  a  municipal  one, 
was  void  because  it  was  carried  on 
and  conducted  without,  and  in  the 
absence  of,  and  without  regard  to, 
any  registry  or  list  of  qualifi^ 
voters,  and  it  yn&  contended  that 
the  fifth  section  of  Article  I  of  the 
Constitution  governed  such  elec- 
tions, and  that  no  one  should  be 
permitted  to  vote  whose  name  did 
not  appear  on  such  list.  The 
Court  in  its  opinion  says,  "The 
section  of  the  Constitution  denies 
the  right  to  vote  at  Federal  and 
State  elections,  and  municipal  elec- 
tions in  the  City  of  Baltimore,  to 
all  persons  whose  names  do  not 
appear  in  the  list  of  registered 
voters.  It  makes  no  allusion  to 
municipal  elections  in  any  other 
town  or  city.  This  distinction  is 
clearly  made  in  the  Constitution 
between  Federal  and  State  elec- 
tions on  one  side,  and  municipal 
elections  on  the  other.  It  is  im- 
possible to  mistake  the  meaning  of 
the  terms  employed.    An  election 


held  for  the  purpose  of  regulating 
the  local  affairs  of  a  town  or  city 
under  the  provisions  of  its  charter 
would  never  be  mistaken  for  a 
State  election.  *  *  The  qualifi- 
cation to  vote  was  required  to  exist 
before  a  person  had  the  right  to  be 
registered;  the  registration  con- 
sisted in  making  a  list  of  those 
who  were  already  duly  qualified; 
and  it  was  made  for  the  purpose  of 
being  used  only  at  State  and  Fed- 
eral elections,  and  municipal  elec- 
tions in  the  City  of  Baltimore.  The 
right  of  an  inhabitant  of  West- 
minster, therefore,  to  vote  for 
Mayor  and  Councilmen  must  de- 
pend on  the  requirements  of  the 
Constitution,  without  reference  to 
the  registration  list." 

[In  Anderson  v.  Baker  et  al, 
(1865),  22  Md.  531,  Weisei,,  J.,  in 
passing  upon  the  registration  act  of 
1865,  ch.  174,  and  the  right  of  a 
voter  applying  to  be  registered,  to 
decline  to  take  the  oaths  prescribed 
by  such  act,  upon  the  ground  that 
these  provisions,  both  of  the  law 
and  of  the  Constitution,  were  con- 
trary to,  and  in  conflict  with  the 
provisions  of  section  ten  of  the  First 
Article  of  the  Constitution  of  the 
United  States,  and  repugnant  to 
certain  Articles  of  the  Bill  of 
Rights,  said,  in  his  concurring 
opinion,  "The  right  to  vote — ^the 
question  of  qualification  or  disqual- 
ification of  the  person  offering  to 
vote — is  to  be  decided  by  the  tribu- 
nals established  by  the  law  for  the 
ascertainment  of  the  necessarj' 
facts  that  enter  into  the  inquiry. 
Means  are  appointed  and  judges 
provided  to  determine  the  question. 
*  *  This  power  and  trust  must  be 
reposed  somewhere ;  and  in  tliis 
State,  and  in  all  the  States  of  the 
Union,  it  has  been  committed  to 
judges  of  election,  who  are  quasi 
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judicial  officers,  clothed  with  the 
powers  and  discretion  necessary  for 
the  performance  of  tlie  duty.  *  * 
The  registration  of  voters  is  but 
another  mode  for  attaining  the 
same  end,  introduced  into  the  gov- 
ernment of  some  of  the  States,  and 
now  authorized  in  Maryland.  It 
has  the  advantage  of  ascertaining 
before  election,  who  are  qualified  to 
vote  at  the  elections  when  they  ar- 
rive. *  *  I  do  not  regard  these 
provisions  of  the  Constitution  of 
this  State,  or  of  the  Act  of  Regis- 
tration as  obnoxious  to  the  charge 
of  being  in  conflict  with  the 
Constitution  of  the  United  States, 
or  the  Bill  of  Rights  of  Mary- 
land. '*  The  opinion  of  the 
Court  was  delivered  by  Bowie,  C. 
J.,  who  said  **  As  far  *  *  as  the 
registration  law  is  a  legislative  en- 
actment of  the  first,  second,  third, 
fourth  and  fifth  sections  of  Article 
One  of  the  Constitution,  it  is  not 
restrained  by  the  Declaration  of 
Rights,  because  it  proceeds  from 
the  same  authority,  that  of  the 
Convention.'* 

As  early  as  1832  registration  laws 
were  upheld  in  Massachusetts,  [At 
that  time  an  amendment  to  the 
Constitution  of  1780,  provided — 
'*  Art.  III.  Every  male  citizen  of 
twenty-one  years  of  age  and  up- 
wards (except  paupers  and  persons 
under  guardianship),  who  shall 
have  resided  within  the  Common- 
wealth one  year,  and  within  the 
town  or  district  in  which  he  may 
claim  a  right  to  vote,  six  calendar 
months  next  preceding  any  election 
of  governor,  lieutenant-governor, 
senators,  or  representatives,  and 
who  shall  have  paid,  by  himself  or 
his  parent,  master  or  guardian,  any 
State  or  county  tax  which  shall, 
within  two  years  next  preceding 
such  election,  have  been  assessed 


upon  him  in  any  town  or  district  of 
this  Commonwealth,  and  also  every 
citizen,  who  shall  be  by  law  ex- 
empted from  taxation,  and  who  shall 
be  in  all  other  respects  qualified  as 
above  mentioned,  shall  have  the 
right  to  vote  in  such  election  of  gov- 
ernor, lieutenant-governor,  sena- 
tors and  representatives,  and  no 
other  person  shall  be  entitled  to 
vote  in  such  elections:'*  ratified 
by  the  people,  April  9,  1822,  and 
still  in  force. 

The  legislature  passed  a  law,  re- 
quiring a  registration,  and  provided 
for  its  publication.  Unless  regis- 
tered, an  elector  could  not  vote: 
Statute  of  February  23, 1822,  Chap, 
no,  §  24,  ed.  1823,  page  598.  This 
statute  was  assailed  as  unconstitu- 
tional. In  passing  upon  its  validity, 
Shaw,  C.  J.,  Capen  v.  Foster  (1832), 
12  Pick.  (Mass.)  485,  said:  **This 
Court  is  of  opinion,  that  in  all  cases 
where  the  Constitution  has  conferr- 
ed a  political  right  or  privilege,and 
where  the  Constitution  has  not  par- 
ticularly designated  the  manner  in 
which  that  right  is  to  be  exercised, 
it  is  clearly  within  the  just  and  con- 
stitutional limits  of  the  legislative 
power,  to  adopt  any  reasonable  and 
uniform  regulations  in  regard  to  the 
time  and  mode  of  exercising  that 
right,  which  are  designed  to  secure 
and  &cilitate  the  exercise  of  such 
right,  in  a  prompt,  orderly  and  con- 
venient manner.  Such  a  construc- 
tion would  afford  no  warrant  for 
such  an  exercise  of  legislative 
power,  as,  under  the  pretence  and 
color  of  regulating,  should  subvert 
or  injuriously  restrain  the  right  it- 
self:** page  489. 

The  Court  then  points  out  that 
the  Constitution  does  not  define 
whether  the  election  shall  be  by 
ballot  or  viva  voce^  in  person  or  by 
proxy,  and  adds  that  a  statute  re- 
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quiring  an  elector  to  present  a 
written  ballot  in  person  is  no  doubt 
valid  ; .  on  the  ground  that  it  **  is  a 
just  exercise  of  legislative  power, 
providing  an  easy  and  reasonable 
mode  of  exercising  the  constitti- 
tional  right,  and  one  calculated  to 
prevent  error  and  fraud,  to  secure 
order  and  regularity  in  the  conduct 
of  elections,  and  thereby  give  more 
security  to  the  right  itself:**  page 
490. 

**The  right  of  any  individual 
person,  claiming  the  privilege  of 
voting,  may  involve  an  inquiry 
into  the  fact  of  citizenship,  sex, 
age,  domicile  within  the  Common- 
wealth, domicile  within  the  town 
or  district,  the  payment  of  taxes, 
exemption  by  law  from  tlie  pay- 
ment of  taxes,  and  the  fact  of  his 
being  a  pauper  or  under  guardian- 
ship or  otherwise.  *  *  *  Is 
there  anything  in  the  above  recited 
provision  of  the  Constitution, 
ich  requires  the  selectmen  to  go 
through  this  investigation,  during 
the  progress  of  the  polling,  and 
whilst  many  other  citizens,  whose 
right  is  unquestioned,  and  proved 
by  their  names  being  previously 
entered. on  the  list,  are  waiting  to 
give  in  their  ballots  and  retire? 
There  is  no  express  requirement, 
and  we  think  there  is  no  implica- 
tion, arising  either  from  the  terms 
of  the  Constitution,  or  from  the 
nature  and  purposes  of  the  right  of 
voting,  which  requires  the  select- 
men to  perform  this  duty,  whilst  in 
the  actual  performance  of  other 
positive  duties,  required  by  the  ex- 
press direction  of  the  Constitution, 
and  in  the  careful,  exact  and 
prompt  performance  of  which  the 
public,  the  whole  body  of  qualified 
voters,  have  a  deep  interest:" 
pages  491-2. 

[This  language  of  Shaw,  C.  J.,  is 


quoted  and  relied  upon  by  the 
Court  in  Kinneen  v.  Wells  (1887), 
144  Mass.  497,  which  was  an  action 
of  tort  against  the  registrars  of 
voters,  to  recover  damages  for 
wrongfiilly  refusing  to  register  the 
plaintiff  as  a  voter.  The  real  point 
in  that  case  was  upon  the  constitu- 
tionality of  the  statute  of  1885, 
which  provided  "  Section  7.  No 
person  hereafter  naturalized  in  any 
court  shall  be  entitled  to  be  regis- 
tered as  a  voter  within  thirty  days 
of  such  naturalization.**  (Laws  of 
1885,  ch.  345,  page  802.)  This  law, 
the  Court  held  to  be  in  conflict 
with  the  Constitution  of  the  Com- 
monwealth, and  therefore  void.  It 
was  formally  repealed  by  the  stat- 
ute of  1887,  ch.  329. 

[The  Massachusetts  Constitution 
of  1780  also  contained  in  the  Dec- 
laration of  Rights—*  •  Art.  IX.  All 
elections  ought  to  be  fifee ;  and  all 
inhabitants  of  this  Commonwealth, 
having  such  qualifications  as  they 
shall  establish  by  their  frame  of 
government,  have  an  eqiial  right 
to  elect  officers,  and  to  be  elected, 
for  public  employments.**  This 
word  inhabilants  means  citizens: 
Opinion  of  the  Justices  (1877)  122 
Mass.  595,  596. 

[In  1857,  the  following  amend- 
ment was  added  to  the  above  pro- 
vision of  the  Constitution  of  Mas- 
sachusetts : — **  Art.  XX.  No  per- 
son shall  have  the  right  to  vote,  or 
be  eligible  to  office  under  the  Con- 
stitution of  this  Commonwealth, 
who  shall  not  be  able  to  read  the 
Constitution  in  the  English  lan- 
guage, and  write  his  name :  pro- 
vided^ however ^  that  the  provisions 
of  this  Amendment  shall  not  apply 
to  any  person  prevented  by  a  phy- 
sical disability  from  complying 
with  its  requisitions,  nor  to  any 
person  who  now  has  the  right  to 
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Tote,  nor  to  any  person  who  shall 
be  sixty  years  of  age,  or  upwards, 
at  the  time  this  Amendment  shall 
take  effect."  In  188 1,  another 
Amendment  was  added — **  Art. 
XXVIIL  No  person,  ha\*ing served 
in  the  army  or  navy  of  the  United 
States  in  time  of  war,  and  having 
been  honorably  discharged  from 
such  service,  if  otherwise  qualified 
to  vote,  shall  be  disqualified  there- 
for on  account  of  being  a  pauper ; 
or  if  a  pauper,  because  of  the  non- 
payment of  a  poll  tax.** 

[The  Constitution  of  Michigan 
declares  in  the  Seventh  Article,  that 
—"Section  i.  In  all  elections, 
every  male  citizen,  every  male 
inhabitant  residing  in  the  State  on 
the  twenty-fourth  day  of  June,  one 
thousand  eight  hundred  and  thirty- 
five  ;  every  male  inhabitant  resid- 
ing in  the  State  on  the  first  day  of 
January,  one  thousand  eight  hun- 
dred and  fifty,  who  has  declared 
his  intention  to  become  a  citizen  of 
the  United  States,  pursuant  to  the 
laws  thereof,  six  months  preceding 
an  election,  or  who  has  resided  in 
the  State  two  years  and  six  months, 
and  declared  his  intention  as  afore- 
said, and  every  civilized  male  in- 
habitant of  Indian  descent,  a 
native  of  the  United  States,  and 
not  a  member  of  any  tribe,  shall 
be  an  elector,  and  entitled  to  vote  ; 
but  no  citizen  or  inhabitant  shall 
be  an  elector,  or  entitled  to  vote  at 
any  election,  unless  he  shall  be 
above  the  age  of  twenty-one  years, 
and  has  resided  in  this  State  three 
months,  and  in  the  township  or 
ward  in  which  he  offers  to  vote,  ten 
days  next  preceding  such  election  : 
Provided^  that  in  time  of  war,  in- 
surrection or  rebellion,  no  qualified 
elector  in  the  actual  military  ser- 
vice of  the  United  States,  or  of 
this  State,  in  the  army  or  navy 


thereof,  shall  be  deprived  of  his 
vote  by  reason  of  his  absence  from 
the  township,  ward  or  State  in 
which  he  resides;  and  the  legis- 
lature shall  have  the  power  and 
shall  provide  the  manner  in  which, 
and  the  time  and  place  at  which 
such  absent  electors  may  vote,  and 
for  the  canvass  and  return  of  their 
votes  to  the  township  or  ward  elec- 
tion district,  in  which  they  re- 
spectively reside,  or  otherwise. 
Sec.  5.  No  elector  shall  be  deemed 
to  have  gained  or  lost  a  residence, 
by  reason  of  his  being  employed 
in  the  service  of  the  United  States, 
or  of  this  State ;  nor  while  engaged 
in  the  navigation  of  the  waters  of 
this  State  or  of  the  United  States, 
or  of  the  high  seas ;  nor  while  a 
student  of  any  seminary  of  le-irp- 
ing ;  nor  while  kept  at  any  alms- 
house or  other  asylum  at  public 
expense ;  nor  while  confined  in 
any  public  prison.  Sec.  6.  Laws 
shall  be  passed  to  preserve  the  pur- 
ity of  elections,  and  guard  against 
abuses  of  the  elective  franchise. 
Sec.  7.  No  soldier,  seaman,  nor 
marine  in  the  army  or  navy  of  the 
United  States,  shall  be  deemed  a 
resident  of  this  State,  in  conse- 
quence of  being  stationed  in  any 
military  or  naval  place  in  this  State. 
Sec.  8.  Any  inhabitant  who  may 
hereafter  be  engaged  in  a  duel, 
either  as  principal  or  accessory  be- 
fore the  fact,  shall  be  disqualified 
from  holding  any  office  under  the 
Constitution  and  laic's  of  this  State, 
and  shall  not  be  permitted  to  vote 
at  any  election.'* 

[In  People  ex  rel,  Foley  v.  Kop- 
piekom  (1868),  16  Mich.  342,  it  ap- 
peared that  there  had  never  been 
any  valid  or  complete  registration 
of  voters  or  any  legal  board  of 
registration  in  the  township  of 
Franklin  since  the  organization  of 
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1864,  and  that  at  the  general  elec- 
tion of  1866  a  large  number  of 
electors  voted  without  being  regis- 
tered. Here  tl\e  Court  said,  **  The 
statute  in  question  is  grounded 
upon  the  same  article  of  the  Con- 
stitution which  gives  the  right  to 
vote,  and  its  object,  as  expressly 
declared  in  the  title  is,  'further  to 
preserve  the  purity  of  elections, 
and  guard  against  the  abuses  of  the 
elective  franchise,  by  a  registration 
^electors.*  *  *  It  contemplates 
general  obedience,  and  continuous 
administration,  and  nowhere,  in 
terms,  makes  any  provision  for  its 
own  nullification,  either  through 
violence,  or  the  negligent  or  wilful 
failure  of  officers  to  organize  or 
preserve  boards.  It  does  not  speak 
the  language  of  a  mere  offer,  or 
proposition  to  the  electors,  to  regis- 
ter or  not,  but  utters  tlie  language 
of  law,  unconditional^  absolute^  im- 
perative: and  declares,  that  all  who 
do  not  register  shall  not  vote.'* 
The  votes  were  declared  void. 

[The  Seventh  Article  of  the  Con- 
stitution of  Minnesota,  as  amended 
November  3,  1868,  declares  that — 
'•Section  I.  Every  male  person 
of  the  age  of  twenty-one  years  or 
upwards,  belonging'to  either  of  the 
following  classes,  who  shall  have 
resided  in  the  United  States  one 
year,  and  in  this  State  for  four 
months  next  preceding  any  elec- 
tion, shall  be  entitled  to  vote  at 
such  election,  in  the  election  dis- 
trict of  which  he  shall,  at  the  time, 
have  been  for  ten  days  resident,  for 
all  officers  that  now  are,  or  here- 
after may  be  elective  by  the  people. 
First.  Citizens  of  the  United 
States.  Second,  Persons  of  foreign 
birth,  who  shall  have  declared  their 
intention  to  become  citizens,  con- 
formably to  the  \wvcs  of  the  United 
States  upon  the  subject  of  naturali- 


zation. Third.  Persons  of  mixed 
white  and  Indian  blood,  who  have 
adopted  the  customs  and  habits  of 
civilization.  Fourth.  Persons  of 
Indian  blood  residing  in  this  State, 
who  have  adopted  the  language, 
customs  and  habits  of  civilization, 
after  an  examination  before  any 
district  court  of  the  State,  in  such 
manner  as  may  be  provided  by  law, 
and  shall  have  been  pronounced  by 
said  court  capable  of  enjoying  the 
rights  of  citizenship  within  the 
State.  Sec.  2.  No  person  not  be- 
longing to  one  of  the  classes  speci- 
fied in  the  preceding  section,  no 
person  who  has  been  convicted  of 
treason  or  any  felony,  unless  re- 
stored to  civil  rights,  and  no  person 
under  guardianship  or  who  may  be 
non  compos  mentis,  or  insane,  shall 
be  entitled  or  permitted  to  vote  at 
any  election  in  this  State.  Sec.  3. 
For  the  purpose  of  voting,  no  per- 
son shall  be  deemed  to  have  lost  a 
residence  by  reason  of  his  absence 
while  in  the  service  of  the  United 
States;  nor  while  engaged  upon 
the  waters  of  this  State  or  of  the 
United  States ;  nor  while  a  student 
of  any  seminary  of  learning;  nor 
while  kept  at  any  alms-house  or 
asylum ;  nor  while  confined  in  any 
public  prison.  Sec.  4.  No  soldier, 
seaman  or  marine  in  the  army  or 
navy  of  the  United  States,  shall  be 
deemed  a  resident  of  this  State,  in 
consequence  of  being  stationed 
within  the  same.'' 

.[The  present  Constitution  of 
Mississippi  (soon  to  be  abrogated) 
declares  in  the  Bill  of  Rights  (Art« 
I)  that— "Sec.  18.  No  property  or 
educational  qualification  shall  ever 
be  required  for  any  person  to  be- 
come an  elector.  Art.  VII.  Sec. 
2.  All  male  inhabitants  of  this 
State,  except  idiots  and  insane  per- 
sons, and  Indians  not  taxed,  citi- 
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zens  of  the  United  States,  or  uat- 
tiralized,  twenty-one  years  old  and 
upwards,  who  have  resided  in  this 
State  six  months,  and  in  the  county 
one  month  next  preceding  tne  day 
of  election,  at  which  said  inhabi- 
tant offers  to  vote,  and  who  are 
duly  registered  according  to  the  re- 
quirements of  section  three  of  this 
article,  and  who  are  not  disquali- 
fied by  reason  of  any  crime,  are  de- 
clared to  be  qualified  electors.  Sec. 
3.  The  legislature  shall  provide,  by 
law,  for  the  registration  of  all  per- 
sons entitled  to  vote  at  any  elec- 
tion, and  all  persons  entitled  to 
register,  shall  take  and  subscribe  to 
the  following  oath  or  affirmation : 

*  I, ,  do  solemnly  swear  (or 

affirm),  in  the  presence  of  Al- 
mighty God,  that  I  am  twenty-one 
years  old ;  that  I  have  resided  in 

this  State  six  months  and  in 

county  one  month ;  that  I  will 
faithfully  support  and  obey  the 
Constitution  and  laws  of  the  United 
States,  and  of  the  State  of  Missis- 
sippi, and  will  bear  true  faith  and 
allegiance  to  the  same,  so  help  me 
God.* '»  In  Hawkins  et  aL  v.  Car- 
roll Co,  (1874),  50  Miss.  761,  the 
Court  said,  **  The  second  section  [of 
the  Constitution]  declares  the  qual- 
ification of  voters,  their  requisite 
sex,  age,  residence  in  the  county 
and  state,  registration,  and  citizen- 
ship of  the  United  States.  The 
right  of  those  having  the  other 
qualifications  to  vote  is  completed 
and  evidenced  by  registration.'*  In 
the  same  Article,  it  is  provided 
that — "S^.  6.  In  time  of  war,  in- 
surrection or  rebellion,  the  right  to 
vote  at  such  place,  and  in  such 
manner  as  shall  be  prescribed  by 
law,  shall  be  enjoyed  by  all  persons 
otherwise  entitled  thereto,  who 
may  be  in  the  actual  military  or 
naval  service  of  the  United  States 


or  this  State :  provided^  said  votes 
be  made  to  apply  in  the  county  or 
precinct  wherein  they  reside.** 

[The  Constitution  of  Missouri, 
adopted  in  1865,  provided,  **  Arti- 
ci«B  II,  Sec.  4.  The  general  as- 
sembly shall  immediately  pro- 
vide by  law  for  a  complete  and 
uniform  registration,  by  election 
districts,  of  the  names  of  qualified 
voters  in  this  State ;  which  regis- 
tration shall  be  evidence  of  the 
qualification  of  all  registered  voters 
to  vote  at  any  election  thereafter 
held ;  but  no  person  shall  be  ex- 
cluded from  voting  at  any  election, 
on  account  of  not  being  registered, 
until  the  general  assembly  shall 
have  passed  an  act  of  registration, 
and  the  same  shall  have  been  car- 
ried into  effect;  after  which  no 
person  shall  vote  unless  his  name 
shall  have  been  registered  at  least 
ten  days  before  the  day  of  election  ; 
and  the  fact  of  such  registration 
shall  be  no  otherwise  shown  than 
by  the  register,  or  an  authentic 
copy  thereof,  certified  to  by  the 
judges  of  election,  by  the  register- 
ing officer,  or  other  constituted  au- 
thority. A  new  registration  shall 
be  made  within  sixty  days  next 
preceding  the  tenth  day  prior  to 
every  biennial  general  election ; 
and  after  it  shall  be  made,  no  per- 
son shall  establish  his  right  to  vote 
by  the  fact  of  his  name  appearing 
on  any  previous  register.**  By  the 
Amendment  adopted  November  3, 
1874,  these  provisions  were  con- 
densed to  this  simple  sentence: 
**The  general  assembly  shall  pro- 
vide by  law  for  registering  all 
voters  in  cities  and  towns  having  a 
population  of  more  than  ten  thou- 
sand." This  was  changed  in  the 
present  Constitution,  ratified  by 
the  people,  October  30,  1875,  so  as 
to  read—**  Artici^K  VIII.    Sec.  5. 
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The  General  Assembly  shall  pro- 
vide by  law,  for  the  registration  of 
all  voters  in  cities  and  counties 
having  a  population  of  more  than 
one  hundred  thousand  inhabitants, 
and  may  provide  for  such  registra- 
tion in  cities  having  a  population 
exceeding  twenty-five  thousand  in- 
habitants, and  not  exceeding  one 
hundred  thousand,  but  not  other- 
wise." 

[It  was  held  that  a  law  allowing 
the  board  of  registration  up  to  five, 
instead  of  ten  days  before  the  elec- 
tion, within  which  to  complete  the 
books  of  registration,  was  not  in 
conflict  with  these  provisions,  un- 
less the  *  *  completion  of  the  books ' ' 
be  held  to  authorize  a  continued 
registration  of  voters  down  to 
within  five  days  of  the  election, 
and  unless  it  appeared  that  persons 
cast  their  votes  within  the  ten  days, 
which  the  Court  considered  was 
not  meant:  Ensworth  v.  Albin 
(1870),  46  Mo.  450. 

[The  BiU  of  Rights  (Art.  II)  also 
contains  the  usual  declaration  (§  9) 
for  fiiee  elections,  in  precisely  the 
same  words  used  in  Colorado,  supra ^ 
page  875.  In  the  Fourth  Article, 
**Sec.  53.  The  General  Assembly 
shall  not  pass  any  local  or  special 
law:  *  *  For  the  opening  and 
conducting  of  elections,  or  fixing 
or  changing  the  places  of  voting.** 
By  tl^e  Eighth  Article— **  SEC.  2. 
Every  male  citizen  of  the  United 
States,  and  every  male  person  of 
foreign  birth  who  may  have  de- 
clared his  intention  to  become  a 
citizen  of  the  United  States  accord- 
ing to  law,  not  less  than  one  year 
nor  more  than  five  years  before  he 
offers  to  vote,  who  is  over  the  age 
of  twenty-one  years,  possessing  the 
following  qualifications,  shall  be 
entitled  to  vote  at  all  elections  by 
the  people:   First,  He  shall  have 


resided  in  the  State  one  year  imme* 
diately  preceding  the  election  at 
which  he  offers  to  vote.  Second, 
He  shall  have  resided  in  the  county » 
city  or  town  where  he  shall  offer 
to  vote  at  least  sixty  days  immedi- 
ately preceding  the  election.  Sec. 
3.  All  elections  by  the  people  shall 
be  by  ballot  •  every  ballot  shall  be 
numbered  in  the  order  in  which  it 
shall  be  received,  and  the  number 
recorded  by  the  election  officers  on 
the  list  of  voters,  opposite  the 
name  of  the  voter  who  presents  the 
ballot.  The  election  officers  shall 
be  sworn  or  affirmed  not  to  disclose 
how  any  voter  shall  have  voted, 
unless  required  to  do  so  as  wit- 
nesses in  a  judicial  proceeding: 
Provided^  That  in  all  cases  of  con- 
tested elections,  the  ballots  cast 
may  be  counted,  compared  with 
the  list  of  voters,  and  examined 
under  such  safeguards  and  regula- 
tions as  may  be  prescribed  by  law. 
Sec.  5.  [supra].  Sec.  7.  For  the 
purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  a  resi* 
dence  by  reason  of  his  presence,  or 
lost  it  by  reason  of  his  absence 
while  employed  in  the  service, 
either  civil  or  military,  of  this 
State,  or  of  the  United  States,  nor 
while  engaged  in  the  navigation  of 
the  waters  of  the  State  or  of  the 
United  States,  or  of  the  high  seas, 
nor  while  a  student  of  any  institu- 
tion of  learning,  nor  while  kept  in 
a  poor-house  or  other  asylum  at 
public  expense,  nor  while  confined 
in  public  prison.  Sec.  8.  No  per- 
son, while  kept  at  any  poor-house 
or  other  asylum  at  public  expense, 
nor  while  confined  in  any  public 
prison,  shall  be  entitled  to  vote  at 
any  election  under  the  laws  of  this 
State.  Sec.  10.  The  General  As- 
sembly  may  enact  laws  excluding 
from  the  ri^t  of  voting,  all  per- 
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sons  convicted  of  felony  or  other 
in£Einious  crime,  or  misdemeanors 
connected  with  the  exercise  of  the 
right  of  suffrage.  SEC.  11.  No 
officer,  soldier  or  marine  in  the 
regular  army  or  navy  of  the  United 
States,  shall  be  entitled  to  vote  at 
any  election  in  this  State." 

[A  subsequent  Act  of  1883,  "  for 
the  registration  of  all  voters  in 
cities  having  a  population  of  more 
than  one  hundred  thousand  inhab- 
itants, and  to  govern  elections  in 
such  cities,"  was  sustained  under 
the  provisions  of  the  Constitution 
of  1875,  against  a  contention  of 
being  a  local  and  special  law  for- 
bidden by  Section  Fifty-three  of 
Article  Four  of  the  same  Constitu- 
tion, because  the  exercise  of  such 
power  was  expressly  commanded, 
and  the  act  applied  not  only  to  ex- 
isting but  to  all  future  cities  of  the 
designated  population :  Ewing  v. 
HoblUzelle  (1884),  85  Mo.  64,  re- 
•versing  S.  C.  15  Mo.  App.  441. 

[The  Constitution  of  Montana 
declares,  in  the  Bill  of  Rights  (Art. 
Ill)  the  freedom  of  elections,  (J  5) 
in  precisely  the  same  words  used 
in  Colorado,  supra y  page  875.  The 
passage  of  local  or  special  laws  for 
"the  opening  or  conducting  any 
election,  or  designating  the  place 
of  voting,"  is  forbidden  to  the 
legislature,  by  Art.  V,  section 
twenty-six  ;  while  the  right  of  suf- 
frage is  defined  in  the  Ninth  Article 
thus — **Sbc.  2.  Every  male  per- 
son of  the  age  of  twenty-one  years 
or  over,  possessing  the  following 
qualifications,  shall  be  entitled  to 
vote  at  all  general  elections  and  for 
all  officers  that  now  are,  or  here- 
after may  be,  elective  by  the  people, 
and  upon  all  questions  which  may 
be  submitted  to  the  vote  of  the 
people  :  First,  he  shall  be  a  citizen 
of  the  United  States ;  second ,  he 


shall  have  resided  in  this  State  one 
year  immediately  preceding  the 
election  at  which  he  offers  to  vote, 
and  in  the  town,  county  or  pre- 
cinct such  time  as  may  be  pre- 
scribed by  law  ;  Provided,  first,  that 
no  person  convicted  of  felony  shall 
liave  the  right  to  vote  unless  he 
has  been  pardoned ;  Provided,  sec- 
ond, that  nothing  herein  contained 
shall  be  construed  to  deprive  any 
person  of  the  right  to  vote  who 
had  such  right  at  the  time  of  the 
adoption  of  this  Constitution ;  Pro- 
videdy  that  after  the  expiration  of 
five  years  from  the  time  of  the 
adoption  of  this  Constitution,  no 
persons  except  citizens  of  the 
United  States  shall  have  the  right 
to  vote.  Sec.  3.  For  the  purpose 
of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  presence 
or  absence  while  employed  in  the 
service  of  the  State,  or  of  the 
United  States,  nor  while  a  student 
at  any  institution  of  learning,  nor 
while  kept  at  any  alms-house  or 
other  asylum  at  the  public  expense, 
nor  while  confined  in  any  public 
prison.  Sec.  6.  No  soldier,  sea- 
man or  marine,  in  the  army  or 
navy  of  the  United  States,  shall 
be  deemed  a  resident  of  this  State, 
in  consequence  of  being  stationed 
at  any  military  or  naval  place 
within  the  same.  Sec.  8.  No  idiot 
or  insane  person  shall  be  entitled 
to  vote  at  any  election  in  this  State. 
Sec.  9.  The  I<egislative  Assembly 
shall  have  the  power  to  pass  a  regis- 
tration and  such  other  laws  as  may 
be  necessary  to  secure  the  purity  of 
elections  and  guard  against  abuses 
of  the  elective  franchise." 

[The  Nebraska  Bill  of  Rights  in 
the  First  Article  of  the  State  Con- 
stitution varies  the  usual  language 
in  declaring  that — "Sec.  22.    All 
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elections  shall  be  free ;  and  there 
shall  be  no  hindrance  or  impedi- 
ment to  the  right  of  a  qualified 
voter  to  exercise  the  elective  fran- 
chise. '  *  Similarly  in  the  Third  Ar- 
ticle—'*  SEC.  15.  The  legislature 
shall  not  pass  local  or  special  laws 
in  any  of  the  following  cases,  that 
is  to  say :  For  *  *  the  opening 
and  conducting  of  any  election,  or 
designating  the  place  of  voting." 
The  Seventh  Article  defines  the 
right  of  suffrage,  in — "Section  i. 
Every  male  person  of  the  age  of 
twenty-one  years  or  upwards,  be- 
longing to  either  of  the  following 
classes,  who  shall  have  resided  in 
tlie  State  six  months,  and  in  the 
county,  precinct  or  ward,  for  the 
term  provided  by  law,  shall  be  an 
elector.  Pirsl,  Citizens  of  the 
United  States.  Second.  Persons  of 
foreign  birth  who  shall  have  de- 
clared their  intentions  to  become 
citizens  conformably  to  the  laws  of 
the  United  States,  on  the  subject  of 
naturalization,  at  least  thirty  days 
prior  to  an  election.  Sec.  2.  No 
person  shall  be  qualified  to  vote 
who  is  non  compos  mentiSy  or  who 
lias  been  convicted  of  treason  or 
felony  under  the  law  of  the  State, 
or  of  tlie  United  States,  unless  re- 
stored to  civil  rights.  Sec.  3. 
Every  elector  in  the  actual  military 
service  of  the  United  States,  or  of 
this  State,  and  not  in  the  regular 
army,  may  exercise  the  right  of 
suffrage  at  such  place,  and  under 
such  regulations  as  may  be  pro- 
vided by  law.  Sec.  4.  No  soldier, 
seaman  or  marine  in  the  army  or 
navy  of  the  United  States,  shall  be 
deemed  a  resident  of  the  State  in 
consequence  of  being  stationed 
therein." 

[In  State  ex  rel.  Steams  v.  Corner 
et  als.  (1887),  22  Neb.  265,  the  con- 
stitutionality of  chapter  39  of  the 


session  laws  of  1887  (Compiled 
Statutes  1887,  ch.  26  a.)  was  con- 
sidered. It  was  contended  that  it 
violated  section  twenty-two  of  the 
Bill  of  Rights,  and  Article  I  of  the 
Constitution  of  the  State.  Reese, 
J.,  in  delivering  the  opinion,  in 
speaking  of  the  Act  says,  **  By  the 
foregoing  it  will  be  seen  that  the 
right  of  any  elector  to  vote  must 
depend  upon  his  registration  within 
the  four  days  set  apart  for  that  pur- 
pose, and  upon  the  furtlier  fact  that 
on  election  day  his  name  must  be 
found  by  at  least  three  of  the 
judges  upon  three  of  the  registers. 
If  not  registered  on  one  of  those 
days — no  matter  what  may  have 
prevented — ^he  cannot  vote.  If  he 
has  registered  and  by  mistake  his 
name  has  been  left  off  two  of  the 
registers,  he  is  equally  disfran- 
chised. He  cannot  register,  nor 
can  the  registry  be  corrected  on 
election  day.  *  *  Section  one  of 
Article  VII,  ot  the  Constitution^ 
*  *  provides  that  every  male  per- 
son of  the  age  of  twenty-one  years, 
of  the  classes  enumerated  "shall 
be  an  elector,"  and,  of  course,  en- 
titled to  vote.  Would  the  Act  in 
question  hinder  or  impede  the 
exercise  of  that  right?  The  ques- 
tion is  not  a  new  one  in  this  coun- 
try and  the  decisions  of  the  courts 
of  last  resort  in  the  different  States 
have  been  substantially  unanimons 
in  holding  such  laws  absolutely 
void.  It  has  been  quite  as  uni- 
formly held  that  proper  and  reason- 
able registration  laws  are  valid,  not 
as  imposing  an  additional  neces- 
sary qualification,  created  by  stat- 
ute, but  as  a  method  oi  proving 
the  existence  of  the  qualifications 
required  by  the  Constitution.  This 
80  long  as  kept  within  the  bounds 
of  reason,  is  deemed  to  be  a  proper 
and  just  protection  against  fraud 
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and  a  prcsenration  of  the  purity  of 
elections,  upon  which  must  depend 
the  safety  and  perpetuity  of  repub- 
lican forms  of  government.  *  * 
The  true  rule  undoubtedly  is,  that 
the  legislature  may  require  regis- 
tration under  reasonable  restric- 
tions as  proof  of  the  possession  of 
the  qualifications  prescribed  by  the 
Constitution,  but  that  tlie  voter 
shall  have  the  right  to  prove  him- 
self to  be  an  elector,  register  and 
vote  at  any  time  prior  to  the  clos- 
ing of  the  polls  on  election  day. 

*  *  By  the  Act  under  considera- 
tion but  four  days  in  the  year  are 
given  to  register,  and  then  only 
when    three  judges   are    present. 

*  *  The  suggestion  that  such  a 
law  would  not  be  a  *  hindrance  or 
impediment  to  the  right  of  a*  quali- 
fied voter  to  exercise  the  elective 
franchise'  as  is  forbidden  in  the 
section  of  the  Constitution  above 
quoted,  is  so  manifestly  unreason- 
able that  the  necessity  for  further 
aigument  ceases.** 

(The  light  of  sufirage  in  Nevada 
is  determined  by  the  Second  Arti- 
cle of  tlie  Constitution—**  Section 
I.  Every  male  citizen  of  the  United 
States  (not  laboring  under  the  disa- 
bilities named  in  this  Constitution), 
of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  actually, 
and  not  constructively,  resided  in 
the  State  six  months,  and  in  the 
district  or  county  thirty  days  next 
preceding  any  election,  shall  be  en- 
titled to  vote  for  all  officers  that 
now  are  or  hereafter  may  be  elected 
by  the  people,  and  upon  all  ques- 
tions submitted  to  the  electors  at 
such  election ;  provided ^  that  no 
person  who  has  been  or  may  be 
convicted  of  treason  or  felony  in 
any  State  or  Territory  of  the 
United  States,  unless  restored  to 
civil  rights;  and  no  person  who. 

Vol.  XXXVIII— 57. 


after  arriving  at  the  age  of  eighteen 
years,  shall  have  voluntarily  borne 
arms  against  the  United  States,  or 
held  civil  or  military  office  under 
the  so-called  Confederate  States, 
or  either  of  them,  unless  an  am- 
nesty be  granted  to  such  by  the 
Federal  Government ;  and  no  idiot 
or  insane  person  shall  be  entitled 
to  the  privilege  of  an  elector.  Skc. 
2.  For  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  rea- 
son of  his  presence  or  absence 
while  employed  in  the  service  of 
the  United  States,  nor  while  en- 
gaged in  the  navigation  of  the 
waters  of  the  United  States,  or  of 
the  high  seas  ;  nor  while  a  student 
of  any  seminary  of  learning;  nor 
while  kept  at  any  almshouse  or 
other  asylum,  at  public  expense; 
nor  while  confined  in  the  public 
prison.  Sec.  3.  The  right  of  suf- 
frage shall  be  enjoyed  by  all  per- 
sons otherwise  entitled  to  tlie  same, 
who  may  be  in  the  military  or 
naval  service  of  the  United  States ; 
provided^  the  votes  so  cast  shall  be 
made  to  apply  to  the  county  and 
township  of  which  said  voters  were 
bona  fide  residents  at  the  time  of 
their  enlistment;  and^  provided 
further^  that  the  payment  of  a  poll 
tax  or  a  registration  of  such  voters 
shall  not  be  required  as  a  condition 
to  the  right  of  voting.  Provision 
shall  be  made  by  law  regulating 
the  manner  of  voting,  holding  elec- 
tions and  making  returns  of  such 
elections,  wherein  other  provisions 
are  not  contained  in  this  Constitu- 
tion. Sec.  6.  Provision  shall  be 
made  by  law  for  the  regLtration  of 
the  names  of  the  electors  within 
the  counties  of  which  they  may  be 
residents,  and  for  the  ascertain- 
ment, by  proper  proofs,  of  the  per- 
sons who  shall  be  entitled  to  the 
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rights  of  suffrage,  as  hereby  estab- 
lished, to  preserve  the  purity  of 
elections  and  regulate  the  manner 
of  holding  and  making  returns  of 
the  same  ;  and  the  legislature  shall 
have  power  to  prescribe  by  law  any 
other  or  further  rules  or  oaths  as 
may  be  deemed  necessary,  as  a  test 
of  electoral  qualifications.  SEC.  7. 
The  legislature  shall  provide  by 
law  for  the  payment  of  an  annual 
poll  tax  of  not  less  than  two  nor 
exceeding  four  dollars  from  each 
male  person  resident  in  the  State, 
between  the  ages  of  twenty-one  and 
sixty  years  (uncivilized  American 
Indians  excepted),  one-half  to  be 
applied  for  State  and  one-half  for 
county  purposes;  and  the  legisla- 
ture may,  in  its  discretion,  make 
such  pa3mient  a  condition  to  the 
right  of  voting."  The  Fourth  Ar- 
ticle declares — **  Src.  20.  The  leg- 
islature shall  not  pass  local  or  spe- 
cial laws  *  *  ♦  providing  for 
opening  and  conducting  elections 
of  State,  county  or  township  offi- 
cers, and  designating  the  places  of 
voting :  *  *  Sec.  27  *  * ;  and 
laws  shall  be  passed,  regulating 
elections,  and  prohibiting,  under 
adequate  penalties,  all  undue  influ- 
ence thereon,  from  power,  bribery- , 
tumult,  or  other  improper  prac- 
tice." At  the  general  election  of 
1880,  the  Eighteenth  Article  was 
ratified  as  follows:  •'Section  i. 
The  rights  of  suffrage  and  office- 
holding  shall  not  be  withheld  from 
any  male  citizen  of  the  United 
States  by  reason  of  his  color  or  pre- 
vious condition  of  servitude." 

[In  Clayton  v.  Harris  (1871),  7 
Nev.  64,  the  votes  of  electors 
whose  names  were  on  the  registry 
list,  but  who  had  not  taken  the 
oath  required  by  the  Act  of  1869, 
were  held  rightly  received  as  the 
additional  oath    required  by   that 


Act  impeded  or  trammeled  the 
right  of  suffirage  by  adding  new 
qualifications.  Davies  v.  McKeeby 
(1870),  5  Id.  369,  to  the  same  eflfect. 
[The  New  Hampshire  Bill  of 
Rights  forms  Part  First  of  the  State 
Constitution,  and  provides — "Art. 
II.  All  elections  ought  to  be  free ; 
and  every  inhabitant  of  the  State, 
having  the  proper  qualifications, 
has  equal  right  to  elect  and  be 
elected  into  office."  The  Second 
Part  of  this  Constitution  contains 
the  following  provisions  in  relation 
to  suffi*age:  **ArT.  13.  All  per- 
sons qualified  to  vote  in  the  elec- 
tion of  Senators,  shall  be  entitled 
to  vote,  within  the  district  where 
they  dwell,  in  the  choice  of  repre- 
sentatives. Art.  28.  The  Senate 
shall  'be  the  first  branch  of  the 
legislature,  and  the  senators  shall 
be  cliosen  in  the  following  manner, 
viz. :  every  male  inhabitant  of  each 
town,  and  parish  with  town  privi- 
leges, and  places  unincorporated, 
in  this  State,  of  twenty-one  years 
of  age  and  upward,  excepting  pau- 
pers and  persons  excused  fix)m 
paying  taxes  at  their  own  request, 
shall  have  the  right,  at  the  biennial 
or  other  meetings  of  the  inhabit- 
ants of  said  towns  and  parishes,  to 
be  duly  warned  and  holden  bi- 
ennially forever,  in  the  month  of 
November,  to  vote,  in  the  town  or 
parish  wherein  he  dwells,  for  the 
senator  in  the  district  whereof  he 
is  a  member.  Art.  30.  And  every 
person  qualified  as  the  Constitution 
provides,  shall  be  considered  an 
inhabitant,  for  the  purpose  of 
electing  and  being  elected  into  any 
office  or  place  within  this  State,  in 
the  town,  parish  and  plantation 
where  he  dwelleth  and  hath  his 
home.  Art.  31.  And  the  inhabit- 
ants of  plantations  and  places  un- 
incorporated, qualified  as  this  Con- 
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stitntioii  provides,  who  are  or  shall 
be  required  to  assess  taxes  upon 
themselves  toward  the  support  of 
government,  or  sliall  be  taxed 
therefor,  shall  have  the  same  jwivi- 
lege  of  voting  for  senators,  in  the 
plantations  and  places  wherein 
they  reside,  as  the  inhabitants  of 
the  respective  towns  and  parishes 
aforesaid  have.  *  *  Art.  42. 
The  governor  shall  be  chosen  bi- 
ennially, in  the  month  of  Novem- 
ber, and  the  votes  foc^ovemor  shall 
be  received,  sorted,  counted,  certi- 
fied, and  returned  in  the  same  man- 
ner as  the  votes  for  Senators ;  *  * 
Art.  60.  There  shall  be  biennially 
elected  by  ballot,  five  councilors, 
for  advising  the  governor  in  the 
executive  part  of  government.  The 
freeholders  and  other  inhabitants 
in  each  county,  qualified  to  vote 
for  Senators,  shall,  some  time  in 
the  month  of  November,  give  in 
their  votes  for  one  councilor,  which 
votes  shall  be  received,  sorted, 
counted,  certified,  and  returned  to 
the  Secretary's  ofiice,  in  the  same 
manner  as  the  votes  of  Senators, 
to  be  by  the  Secretary  laid  before 
the  Senate  and  House  of  Repre- 
sentatives on  the  first  Wednesday 
ofjune." 

[In  Davis  v.  School  Dislric/  of 
Haierhill  (1862),  44  N.  H.  398,  the 
Court  said, '*  Where  the  Constitu- 
tion has  established  a  political 
right  or  privilege,  but  has  not  par- 
ticularly designated  the  manner  of 
its  exercise,  it  is  within  the  consti- 
tutional limits  of  the  legislative 
power  to  adopt  all  necessary  regu- 
lations in  regard  to  the  time  and 
mode  of  exercising  it,  which  are 
reasonable  and  uniform,  and  de- 
signed to  secure  and  facilitate  the 
exercise  of  such  right  in  a  prompt, 
orderly  and  convenient  manner. 
Such  a  construction  would  afford 


no  warrant  for  such  an  exercise  of 
legislative  power  as  tinder  the  pre- 
tense of  regularity  should  subvert 
or  injuriously  "restrain  the  right 
itself,  but  a  statute  merely  provid- 
ing a  mode  of  exercising  the  right, 
easy  and  reasonable,  and  calculated 
to  prevent  error  and  fraud,  and  se- 
cure order,  regularity  and  unifor- 
mity in  the  conduct  of  elections, 
and  thereby  give  more  security  to 
the  right  itself,  is  not  open  to  this 
objection.  It  is  hardly  practicable 
in  establishing  tlie  fundamental 
law  of  tlie  State  to  fix  precise  regu- 
lations for  its  application,  so  mi- 
nutely and  accurately  that  they 
shall  suffice  for  any  case  that  may 
arise,  and  therefore  the  framers  of 
our  Constitution  only  settled  the 
general  principles  that  should  gov- 
ern the  right  of  suffrage,  without 
attempting  to  enact  in  detail  rules 
to  regulate  or  secure  its  exercise, 
and  that  instrument  has  fixed  the 
qualifications  of  voters,  but  has  not 
provided  what  shall  be  the  evidence 
of  such  qualifications,  or  how  or 
when  it  shall  be  furnished.  The 
great  object  of  these  provisions  of 
the  Constitution  is  to  extend  to 
every  citizen  of  proper  age,  with 
the  exceptions  specified,  the  right 
of  suffrage,  so  that  each  may  have 
his  equal  voice  and  proportionate 
weight  at  the  polls.  *  *  In  con- 
struing the  Constitution,  where  a 
strict  adherence  to  its  letter  would 
manifestly  conflict  with  its  spirit 
and  intent,  and  would  defeat  its 
object,  the  object  and  purpose  of 
the  instrument  are  to  be  regarded 
more  than  the  letter.  *  *  Unless 
some  uniform  rules  as  to  the  evi- 
dence of  residence  are  established 
by  the  legislature,  numerous  ques- 
tions, not  always  free  from  doubt 
and  difficulty,  are  left  to  be  deter- 
mined, as  they  may  arise,    *    ♦    * 
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and  in  8uch  case  the  full,  &ir  and 
effectual  exercise  of  the  constitu- 
tional right  of  suffrage  might  often 
be  endfuigered  from  the  want  of 
certainty  and  uniformity  in  the 
rules  of  evidence  and  decision.  * 
*  Under  the  acts  in  question  no 
citizen  entitled  to  vote  will  ordi- 
narily be  deprived  of  the  exercise 
of  his  right,  except  by  his  own  vol- 
untary act,  and  the  acts  themselves 
are  mere  regulations  as  to  the  evi- 
dence that  the  citizen  dwells  and 
has  his  home  in  a  particular  town, 
and  their  object  is  not  to  subvert  or 
injuriously  limit .  or  restrain  the 
right  of  suffrage,  but  to  secure  it  in 
its  full  extent  to  those  entitled  to  it 
by  preventing  fraudulent  voting.'* 

[The  Second  Article  of  the  Con- 
stitution of  New  Jersey  regulates 
the  right  of  suffrage  thus — **  i.  Ev- 
ery male  citizen  of  the  United 
States,  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resi- 
dent of  this  State  one  year,  and  of 
the  county  in  which  he  claims  to 
vote  five  months,  next  before  the 
election,  shall  be  entitled  to  vote 
for  all  officers  that  now  are  or  here- 
after may  be  elective  by  the  peo- 
ple ;  provided^  that  no  person  in 
the  military,  naval  or  marine  ser- 
vice of  the  United  States  shall  be 
considered  a  resident  of  this  State, 
by  being  stationed  in  any  garrison, 
barrack,  or  military  or  naval  place 
or  station  within  this  State ;  and 
no  pauper,  idiot,  insane  person,  or 
person  convicted  of  a  crime  which 
now  excludes  him  from  being  a 
witness,  unless  pardoned  or  re- 
stored by  law  to  the  right  of  suf- 
frage, shall  enjoy  the  right  of  an 
elector ;  and  provided  further ,  that 
in  time  of  war,  no  elector  in  the 
actual  military  service  of  the 
State,  or  of  the  United  States,  in 
the  army  or  navy  thereof,  shall  be 


deprived  of  his  vote  by  reason  of 
his  absence  from  such  election  dis- 
trict; and  the  legislature  shall 
have  power  to  provide  the  manner 
in  which,  and  the  time  and  place 
at  which,  such  absent  electors  may 
vote,  and  for  the  return  and  can- 
vass of  their  votes  in  the  election 
districts  in  which  they  respectively 
reside.  2.  The  legislature  may 
pass  laws  to  deprive  persons  of  the 
right  of  suffrage,  who  shall  be  con- 
victed of  bribery.  * ' 

[The  Territory  of  New  Mexico 
has  no  special  provisions  to  distin- 
guish it  from  Arizona^  supra ^  page 
872. 

[The  Constitution  of  New  York 
begins  its  First  Article  by  an  un- 
usual form  of  words — **  Sw^iON  i. 
No  member  of  this  State  shall  be 
disfranchised,  or  deprived  of  any 
of  the  rights  or  privileges  secured 
to  any  citizen  thereof,  unless  by 
the  law  of  the  land,  or  the  judg- 
ment of  his  peers.'*  The  qualifi- 
cations of  electors  are  contained  in 
the  Second  Article,  embracing  this 
extraordinary  lax  provision — "Sec- 
tion I.  Every  male  citizen  of  the 
age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ten  days 
and  an  inhabitant  of  this  State  one 
year  next  preceding  an  election, 
and  for  the  last  four  months  a  resi- 
dent of  the  county,  and  for  the  last 
thirty  days  a  resident  of  the  elec- 
tion district  in  which  he  may  offer 
his  vote,  shall  be  entitled  to  vote  at 
such  election  in  the  election  dis- 
trict of  which  he  shall  at  the  time 
be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  here- 
after may  be  elective  by  the  people, 
and  upon  all  questions  which  may 
be  submitted  to  the  vote  of  the 
people;  provided  that  in  time  of 
war,  no  elector  in  the  actual  mili- 
tary service  of  the  State,  or  of  the 
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United  States,  in  the  army  or  navy 
thereof,  shall  be  deprived  of  his 
vote  by  reason  of  his  absence  from 
such  election  district ;  and  the  legis- 
lature shall  have  power  to  provide 
the  manner  in  which,  and  the  time 
and  place  at  which,  such  absent 
electors  may  vote,  and  for  tlie  re- 
turn and  canvass  of  their  votes  in 
the  election  districts  in  which  they 
respectively  reside.  Sec.  2.  No 
person  who  shall  receive,  expect  or 
offer  to  receive,  or  pay,  offer  or 
promise  to  pay,  contribute,  offer  or 
promise  to  contribute  to  another, 
to  be  paid  or  used,  any  money  or 
other  valuable  thing  as  a  compen- 
sation or  reward  for  the  giving  or 
withholding  a  vote  at  an  election, 
or  who  shall  make  any  promise  to 
influence  the  giving  or  withholding 
any  such  vote,  or  who  shall  make 
or  become  directly  or  indirectly 
interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any 
election,  shall  vote  at  such  elec- 
tion ;  and  upon  challenge  for  such 
cause,  [&c.]  *  *  The  legislature, 
at  the  session  thereof  next  after  the 
adoption  of  this  section  [which 
went  into  effect,  January  i,  1875,] 
shall,  and  from  time  to  time  there- 
after may,  enact  laws  excluding 
from  the  right  of  suffrage  all  per- 
sons convicted  of  bribery  or  of  any 
infamous  crime.  Sec.  3.  For  the 
purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  pres- 
ence or  absence,  while  employed 
in  the  service  of  the  United  States ; 
nor  while  engaged  in  the  naviga- 
tion of  the  waters  of  this  State,  or 
of  the  United  States,  or  of  the  high 
seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while 
kept  at  any  alms-house,  or  other 
asylum,  at  public  expense;  nor 
while  confined  in  any  public  prison. 


Sec.  4.  Laws  shall  be  made  for 
ascertaining  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to 
the  right  of  suffrage  hereby  estab- 
lished. '  *  By  the  eighteenth  section 
of  the  Third  Article,  **the  legis- 
lature shall  not  pass  a  private  or 
local  bill'*  for  **The  opening  and 
conducting  of  elections  or  desig- 
nating places  of  voting." 

[In  The  People  ex  reL  Frost  et 
al,  V.  Wilson  (1875),  62  N.  Y.  186, 
tlie  Court  held  that  the  sixth  sec- 
tion of  the  registry  act  of  1872  was 
only  to  be  construed  to  prohibit 
the  inspectors  from  receiving  the 
votes  of  |>ersons  not  registered  prior 
to  the  election  saying  **  The  prohi- 
bition was  designed  to  prevent  tm- 
registered  voters  from  taking  part 
in  the  election,  and  to  compel  reg- 
istration to  be  made  before  the  day 
of  election,  and  not  to  make  the 
right  to  vote  of  persons  whose  names 
are  on  the  list  prior  to  the  election 
to  depend  upon  tlie  fact  of  the  in- 
spectors having  observed  all  the 
minute  directions  of  the  act  in  pre- 
paring the  register.'* 

[The  Constitution  oi  North  Caro^ 
Una  declares  in  its  First  Article, 
among  its  special  enumeration  of 
rights,  that—"  Sec.  10.  All  elec- 
tions ought  to  be  free.  Sec.  22. 
As  political  rights  and  privileges 
are  not  dependent  upon,  or  modi- 
fied by  property,  therefore  no 
property  qualifications  ought  to 
aflfect  the  right  to  vote  or  hold 
office. '  *  The  Sixth  Article  treats  of 
suffrage  in  these  sections — "Sec. 
I.  Every  male  person  bom  in  the 
United  States,  and  every  male  per- 
son who  has  been  naturalized, 
twenty-one  years  old  or  upward, 
who  shall  have  resided  in  the  State 
twelve  months  next  preceding  the 
election,  and  ninety  days  in  the 
county  in  which  he  offers  to  vote, 
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shall  be  deemed  an  elector.  But 
no  person,  who,  upon  conviction 
or  confession  in  open  Court,  shall 
be  adjudged  guilty  of  felony,  or 
any  other  crime,  infamous  by  the 
laws  of  this  State,  and  hereafter 
committed,  shall  be  deemed  an 
elector,  unless  such  person  shall  be 
restored  to  the  rights  of  citizenship 
in  a  manner  prescribed  by  law. 
Sec.  2.  It  shall  be  the  duty  of  the 
General  Assembly  to  provide,  h-om 
time  to  time,  for  the  registration 
of  all  electors ;  and  no  person  shall 
be  allowed  to  vote  without  regis- 
tration, or  to  register,  without  first 
taking  an  oath  or  affirmation  to 
support  and  maintain  the  Constitu- 
tion and  laws  of  the  United  States, 
and  the  Constitution  and  laws  of 
North  Carolina  not  inconsistent 
'therewith." 

[In  McDowell  v.  Rutherford  Ry. 
Construction  Co,  et  ais,  (1887),  96 
N.  C.  514,  in  passing  upon  the  pro- 
vision in  the  Constitution  (Article 
VI,  sections  one  and  two)  regard- 
ing registration  of  voters,  the 
Court  says:  **  An  essential  requisite 
of  a  qualified  elector — voter — is, 
that  he  shall  be  registered  as  such. 

*  ♦  The  obvious  purpose  of  this 
provision  [Article  VI,  sections  one 
and  two]  is  to  ascertain  who  are 
entitled  to  vote,  and  to  facilitate 
the  exercise  of  the  elective  fran- 
chise by  citizens  so  entitled,  and  to 
prevent  unlawful  voting,  fraud  and 
confusion  in  all  elections  by  the 
people.  A  lawful  registered  elec- 
tor, and  only  he,  is  a  qualified 
voter  in  the  sense  of  the  Constitu- 
tion ;  and,  also  in  the  sense  of  all 
statutes,  nothing  to  the  contrary 
appearing.  Who  were  the  quali- 
fied voters  at  a  particular  election, 
were  those  and  only  those,  who 
were  then  lawfully  registered.    * 

*  We  may  add  in  this  connection, 


that  while  the  registration  of  elec- 
tors is  thus  essential  and  very  im- 
portant, opportunity  must  be  of- 
fered to  all  persons  eligible  to  be- 
come qualified  voters,  to  r^^ister 
as  such,  next  before  each  election, 
as  prescribed  by  law.  The  law  en- 
courages electors  to  vote,  and  it 
provides  and  intends  that  each  per- 
son eligible  shall  have  opportunity 
to  qualify  himself  to  that  end,  be- 
fore an  approaching  election.  And 
if  such  opportunity  shall  be  with- 
held or  denied,  on  purpose,  by  ac- 
cident, or  by  inadvertence,  such 
denial  would  vitiate  and  render 
void  the  election,  certainly  if  such 
denial  should  materially  affect  the 
result.  To  the  same  effect.  Perry 
V.  Whitaker  (1874),  71  Id.  475; 
Van  Bokkelan  v.  Canaday  (1875), 
73  Id.  198 ;  Smith  etal,  v.  Tlie  City 
of  Wilmington  et  at.  (1887),  98  Id. 

343- 

[The  Constitution  of  North  Da^ 
kotay  adopted  in  1889  on  the  admis- 
sion of  the  State,  r^^ulates  the 
Elective  Franchise  in  Article  V  so 
that — **Sec.  121.  Every  male  per- 
son of  the  age  of  twenty-one  yeais 
or  upwards,  belonging  to  either  of 
the  fallowing  classes,  who  shall 
have  resided  in  the  State  one  year, 
in  the  county  six  months,  and  in  the 
precinct  ninety  days  next  preced- 
ing any  election,  shall  be  deemed  a 
qualified  elector  at  such  election: 
First,  Citizens  of  the  United 
States.  Second,  Persons  of  foreign 
birth  who  shall  have  declared  their 
intention  to  become  citizens,  one 
year  and  not  more  than  six  years 
prior  to  such  election,  conformably 
to  the  naturalization  laws  of  the 
United  States.  Third,  Civilized 
persons  of  Indian  descent  who  shall 
have  severed  their  tribal  relations 
two  years  next  preceding  such  elec- 
tion.   Sec.  125.    No  elector  shall 
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be  deemed  to  have  lost  his  resi- 
dence in  this  State  by  reason  of  his 
absence  on  business  of  the  United 
States,  or  of  this  State,  or  in  the 
military  or  naval  service  of  the 
United  States.  SEC.  126.  No  sol- 
dier, sailor,  seaman  or  marine  in 
the  £urmy  or  navy  of  the  United 
States,  shall  be  deemed  a  resident 
of  this  State  in  consequence  of  his 
being  stationed  therein.  SBC.  127. 
No  person  who  is  under  guardian- 
ship, non  compos  fntntis  or  insane, 
shall  be  qualified  to  vote  at  any 
election,  nor  shall  any  person  con- 
victed of  treason  or  felony,  unless 
restored  to  civil  rights." 

[The  Constitution  of  OhiOy  in  its 
Fifth  Article,  declares  that— **  SEC- 
TION I.  Every  white  male  citizen 
of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have 
been  a  resident  of  the  State  one 
year  next  preceding  the  elect- 
ion, and  of  the  county,  township, 
or  ward  in  which  he  resides,  such 
time  as  may  be  provided  by  law, 
shall  have  the  qualifications  of  an 
elector  and  be  entitled  to  vote  at 
all  elections.  Sec.  4.  The  general 
assembly  shall  have  power  to  ex- 
clude from  the  privileges  of  voting, 
or  of  being  eligible  to  office,  any 
person  convicted  of  bribery,  per- 
jury, or  other  infamous  crime. 
Sec.  5.  No  person  in  the  military, 
naval,  or  marine  service  of  the 
United  States,  shall,  by  being  sta- 
tioned in  any  garrison,  or  military 
or  naval  station,  within  the  State, 
be  considered  a  resident  of  this 
State.  Sec.  6.  No  idiot  or  insane 
person  shall  be  entitled  to  the 
privileges  of  an  elector." 

pn  Monroe  v.  Collins  (1867),  17 
Ohio  St.  665,  it  is  said,  "  Wh^t  the 
legislature  cannot  do  directly,  it 
cannot  do  by  indirection.  If  it  has 
no  power  expressly  to  deny  or  take 


away  the  right,  it  has  none  to  de- 
fine it  away  or  unreasonably  to 
abridge  or  impede  its  enjoyment  by 
laws  professing  to  be  merely  reme- 
dial. The  power  of  the  legislature 
in  such  cases  is  limited  to  laws 
regulating  the  enjoyment  of  the 
right,  by  facilitating  its  lawful  ex- 
ercise and  preventing  its  abuse. 
All  reasonable  latitude  should  be 
allowed  the  legislature  in  the  exer- 
cise of  this  power  of  regulation, 
and  every  reasonable  intendment 
in  favor  of  the  constitutionality  of 
laws  enacted  for  that  purpose, 
should  be  made  by  the  courts. 
Such  laws  are  not  to  be  held  un- 
constitutional unless  clearly  so, 
and  if  tliey  will  at  all  bear  a  con- 
struction which  makes  them  con- 
sistent with  the  Constitution,  they 
are  to  receive  that  construction, 
and  so  to  be  upheld.  The  true  line 
between  laws  which  take  away  or 
abridge  the  right  of  suf&age,  and 
those  which  may  lawfully  be  en- 
acted to  regulate  its  exercise,  is 
laid  down  by  the  Supreme  Court  of 
Massachusetts,  in  Capen  v.  Foster 
[supra]  *  *  that  laws  of  the 
latter  description  must  be  reason- 
able, unijbrm  and  impartial ,  and 
must  be  calculated  to/aciliiate  and 
secure  rather  than  to  subvert  or 
impede  the  exercise  of  the  right  to 
vote.**  This  ruling  of  the  Court  is 
substantially  followed  and  ap- 
proved of  in  The  State  ex  rel.  v. 
Constantine  (1884),  42  Ohio  St.  437. 
In  the  subsequent  case  of  Daggett 
V.  Hudson  (1885),  43  Id.  548,  the 
Court  passed  upon  the  validity  of 
the  Act  of  May  4,  1885,  requiring 
the  registration  of  voters  in  Cincin- 
nati and  Cleveland,  in  all  cases  as 
a  condition  to  the  right  of  suffrage, 
and  only  allowing  seven  days  in 
the  year  in  which  to  register  and 
correct  the  registration,  and  mak- 
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ing  no  provision  for  subsequent 
registration  y  or  whereby  those  con- 
stitutionally qualified  might  vote 
upon  proof  of  such  qualification, 
upon  showing  good  reason  for  not 
having  registered  in  time.  The 
Court  in  holding  the  Act  unconsti- 
tutional, rely  upon  the  cases  of 
Capen  v.  Foster  and  Monroe  v. 
Collins t  supra ^  and  say,  **  We  have 
been  unable  to  find  any  case  where 
a  registration  act  has  been  upheld 
as  constitutional  which  contained 
provisions  similar  to  our  statute." 
[The  Second  Article  of  thie 
Constitution  of  Oregon  declares, 
that— **  Section  i.  All  elections 
shall  be  free  and  equal.  Sec.  2.  In 
all  elections  not  otherwise  pro- 
vided for  by  this  Constitution,  ev- 
ery white  male  citizen  of  the 
United  States,  of  the  age  of  twen- 
ty-one years  and  upwards,  who 
shall  have  resided  in  the  State  dur- 
ing the  six  months  immediately 
preceding  such  election,  and  every 
white  male  of  foreign  birth  of  the 
age  of  twenty-one  years  and  up- 
wards, who  shall  have  resided  in 
this  State  during  the  six  months 
immediately  preceding  such  elec- 
tion, and  shall  have  declared  his 
intention  to  become  a  citizen  of 
the  United  States  one  year  preced- 
ing such  election,  conformably  to 
the  laws  of  the  United  States  on  the 
subject  of  naturalization,  shall  be 
entitled  to  vote  at  all  electidhs  au- 
thorized by  law.  Sec.  3.  No  idiot 
or  insane  person  shall  be  entitled  to 
the  privileges  of  an  elector;  and 
the  privilege  of  an  elector  shall  be 
forfeited,  by  a  conviction  of  any 
crime  which  is  punishable  by  im- 
prisonment in  the  penitentiary. 
Sec.  4«  For  the  purpose  of  voting, 
no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  rea- 
son of  his  presence    or   afcNsence 


while  employed  in  the  service  of 
the  United  States,  or  of  this  State ; 
nor  while  engaged  in  the  naviga- 
tion of  the  waters  of  tliis  State,  or 
of  the  United  States,  or  of  the  high 
seas ;  nor  while  a  student  of  any 
seminary  of  learning ;  nor  while 
kept  at  any  alms-house,  or  other 
asylum,  at  public  expense;  nor 
while  confined  in  prison.  Sec.  5. 
No  soldier,  seaman,  or  marine,  in 
the  army  or  navy  of  the  United 
States,  or  of  their  allies,  shall  be 
deemed  to  have  acquired  a  resi- 
dence in  the  State  in  consequence 
of  having  been  stationed  within  the 
same ;  nor  shall  any  such  soldier, 
seaman,  or  marine  have  the  right 
to  vote.  Sec.  6.  No  negro,  China- 
man, or  mulatto  shall  have  the 
right  of  suffrage.  SEC.  8.  The 
legislative  assembly  shall  enact 
laws  to  support  the  privilege  of 
free  suffrage,  prescribing  the  man- 
ner of  regulating  and  conducting 
elections,  and  prohibiting,  under 
adequate  penalties,  all  undue  influ- 
ence therein  from  power,  bribery, 
tumult,  and  other  improper  con- 
duct. Sec.  15.  *  *  ;  and  in  all 
elections  by  the  people,  votes  shall 
be  given  openly  or  viva  voce^  until 
the  legislative  assembly  shall  other- 
wise direct.  SEC.  17.  All  quali- 
fied voters  shall  vote  in  the  election 
precinct  in  the  county  where  they 
may  reside,  for  county  officers,  and 
in  any  county  in  the  State  for  State 
officers,  or  in  any  county  of  a  con- 
gressional district  in  which  such 
electors  may  reside  for  members 
of  Congress."  By  the  Twenty- 
third  Section  of  the  Fourth  Article, 
**  The  legislative  assembly  shall  not 
pass  special  or  local  laws,  ♦  ♦ 
Providing  for  opening  and  conduct- 
ing the  elections  of  State,  county, 
or  township  officers,  and  designat- 
ing the  places  of  voting." 
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[In  White  V.  Commissioners  of 
Multnomah  County  (1886),  13  Or. 
317,  the  question  as  to  the  consti- 
tutionality of  the  registry  act  was 
raised,  the  Court  declaring  such  act 
ipso  facto  void,  Waldo,  C.  J.,  say- 
ing, "The  right  to  vote  under  the 
Constitution  is  a  vested  constitu- 
tional right.  *  When  I  say  a  right 
is  vested,  I  mean  that  he  has  the 
power  to  do  certain  actions,  or  to 
possess  certain  things,  according  to 
the  law  of  the  land.  *  If  the  right 
be  vested  by  the  Constitution,  it 
-denotes  a  right  tliat  cannot  under 
the  Constitution,  be  taken  away. 
It  would  seem  that  every  case,  from 
Capen  v.  Foster  \supra^  down, 
which  has  sustained  against  similar 
objections  the  constitutionality  of  a 
registry  law  which  requires  previ- 
ous registry  as  a  prerequisite  to  the 
right  to  vote,  has  taken  it  for 
.g^ranted  that  such  laws  were  mere 
rules  of  procedure.  *  *  When 
the  right  is  secured  by  the  Consti- 
tution, such  laws,  having  merely  a 
legislative  sanction  are  void.  ♦  * 
Under  tliis  Act,  he  who  goes  to  the 
polls  on  election  day  possessing 
•every  constitutional  qualification, 
may  find  that  the  legislature  has 
stepped  in  between  him  and  the 
Constitution.  He  finds  his  vote 
denied  because  he  has  not  done 
something  which  the  legislature 
has  required  him  to  do.  He  dis- 
covers that  he  is  not  a  qualified 
-elector,  and  yet  he  is  told  that  his 
omission  to  do  the  act  which  had 
effect  to  disqualify  him,  is  not 
itself  a  disqualification ;  or  if  he 
have  performed  the  act,  that  his 
performance  does  not  constitute  a 
qualification.  This  will  not  square 
with  the  logic  of  facts.  This  dis- 
tinction between  what  is  substan- 
tive and  what  is  modal  is  con- 
i:>unded.    He  who  has  a  right  to 


something  to-morrow  can  never  be 
secure  of  his  right  until  to-morrow 
comes.  If  this  can  result,  then  the 
Constitution  does  not  mean  what  it 
says.  *  *  This  opinion  was  concurred 
in  by  Lord,  J.,  and  dissented  from 
by  Thayer,  J. 

The  Constitution  of  Pennsylva- 
niay  proclaimed  January  7,  1874, 
differed  from  the  Constitution  of 
1838  in  the  omission  of  the  follow- 
ing bracketted  words  and  the  in- 
sertion of  those  in  italics :  ARTICLE 
[III.],  VIII.  [Of]  Suffrage  and 
Elections.  Section  i.  [In  elec- 
tions by  the  citizens,]  Every  [white 
freeman]  male  citizen  [of  the  age 
of]  twenty-one  years  of  age^  pos- 
sessing the  following  qualificat' 
lions,  shall  be  entitled  to  vote  at  all 
elections:  First, — He  shall  have 
been  a  citizen  of  the  United  States 
at  least  one  month.  Second. — He 
shall  have  [having]  resided  in  [the] 
this  State  one  year  {or  if  having 
previously  been  a  qualified  elector 
or  native  born  citizen  of  the  State^ 
he  shall  have  removed  therefrom 
and  returned,  then  six  months), 
immediately  preceding  the  election. 
Third. — He  shall  have  resided  in 
the  election  district  where  he  [of- 
fers] shall  offer  to  vote  [ten  days] 
at  least  two  months  immediately 
preceding  the  election.  Fourth. — 
If  twenty-two  years  of  age  or  up- 
wards, he  shall  have  paid  [and] 
within  two  years  [paid]  a  State  or 
county  tax,  which  shall  have  been 
assessed  at  least  [ten  days]  two 
months  and  paid  at  least  one  tnonth 
before  the  election  [shall  enjoy  the 
rights  of  an  elector.  But  a  citizen 
of  the  United  States,  who  had  pre- 
viously been  a  qualified  voter  of 
this  State,  and  removed  therefrom 
and  returned,  and  who  shall  have 
resided  in  the  election  district  and 
paid  taxes  as  aforesaid,  shall  be  en- 
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titled  to  vote  after  residing  in  the 
State  six  months :  Provided,  that 
white  freemen,  citizens  of  the 
United  States,  between  the  ages  of 
twenty-one  and  twenty-two  years, 
and  having  resided  in  the  State  one 
year  and  in  the  election  district 
ten  days  as  aforesaid,  shall  be  en- 
titled to  vote,  although  they  shall 
not  have  paid  taxes].'* 

[The  same  Article  continues — 
**  Sec.  4.  All  eletions  by  the  citi- 
zens shall  be  by  ballot.  Every  bal- 
lot voted  shall  be  numbered  in  the 
order  in  which  it  shall  be  received, 
and  the  number  recorded  by  the 
election  officers  on  the  list  of 
voters,  opposite  the  name,  of  the 
elector  who  presents  the  ballot. 
Any  elector  may  write  his  name 
upon  his  ticket  or  cause  the  same 
to  be  written  thereon  and  attested 
by  a  citizen  of  the  district.  The 
election  officers  shall  be  sworn  or 
affirmed  not  to  disclose  how  any 
elector  shall  have  voted  unless  re- 
quired to  do  so  as  witnesses  in  a 
judicial  proceeding.  SEC.  6.  When- 
ever any  of  the  qualified  electors 
of  this  Commonwealth  shall  be  in 
actual  military  service,  under  a 
requisition  from  the  President  of 
the  United  States  or  by  the  author- 
ity of  this  Commonwealth,  such 
electors  may  exercise  the  right  of 
suffrage  in  all  elections  by  the  citi- 
zens, under  such  regulations  as  are 
or  shall  be  prescribed  by  law,  as 
fully  as  if  they  were  present  at 
their  usual  places  of  election .  Sec. 
7.  All  laws  regulating  the  holding 
of  elections  by  the  citizens  or  for 
the  registration  of  electors  shall  be 
uniform  throughout  the  State,  but 
no  elector  shall  be  deprived  of  the 
privilege  of  voting  by  reason  of  his 
name  not  being  registered.  Sec.  8. 
Any  person  who  shall  give,  or 
promise  or  offier  to  give,  to  an  elec- 


tor, any  money,  reward  or  other 
valuable  consideration  for  his  vote 
at  an  election,  or  for  withholding 
the  same,  or  who  shall  give  or 
promise  to  give  such  consideration 
to  any  other  person  or  party  for 
such  elector's  vote  or  for  the  with- 
holding thereof,  and  any  elector 
who  shall  receive  or  agree  to  re- 
ceive, for  himself  or  for  another, 
any  money,  reward  or  other  valu- 
able consideration  for  his  vote  at 
an  election,  or  for  withholding  the 
same,  shall  thereby  forfeit  the  right 
to  vote  at  such  election,  and  any 
elector  whose  right  to  vote  shall  be 
challenged  for  such  cause  before 
the  election  officers,  shall  be  re- 
quired to  swear  or  affirm  that  the 
matter  of  the  challenge  is  untrue 
before  his  vote  shall  be  received. 
Sec.  9.  *  *  ;  and  any  person  con- 
victed of  wilful  violation  of  the 
election  laws  shall,  in  addition  to 
any  penalties  provided  by  law,  be 
deprived  of  the  right  of  suffrage 
absolutely  for  the  term  of  four 
years.  Sec.  13.  For  the  purpose 
of  voting  no  person  shall  be  deemed 
to  have  gained  a  residence  by  rea- 
son of  his  presence,  or  lost  it  by 
reason  of  his  absence,  while  em- 
ployed in  the  service,  either  civil 
or  military,  of  this  State,  or  of  the 
United  States,  nor  while  engaged 
in  the  navigation  of  the  waters  of 
the  State  or  of  the  United  States, 
or  on  the  high  seas,  nor  while  a 
student  of  any  institution  of  learn- 
ing, nor  while  kept  in  any  poor- 
house  or  other  asylum  at  public 
expense,  nor  while  confined  in 
public  prison." 

[Under  the  Constitution  of  1838, 
the  Supreme  Court  of  Pennsylva- 
nia held  a  registry  law  to  be  in- 
valid, because  no  Constitutional 
qualification  of  a  voter  could  be 
abridged,  added  to  or  altered  by 
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the  Legislature.  '* These  are  the 
Constitutional  qualifications  neces- 
sary to  be  an  elector.  They  are 
defined,  fixed  and  enumerated  in 
that  Insttument.  In  those  ^ho 
possess  them,  is  vested  a  high,  and, 
to  a  freeman,  sacred  right,  of 
which  they  cannot  be  divested  by 
any  but  the  power  which  estab- 
lished them,  viz.,  the  people  in 
their  direct  legislative  capacity. 
This  will  not  be  disputed.  For  the 
orderly  exercise  of  the  right  result- 
ing from  these  qualifications,  it  is 
admitted  that  the  legislature  must 
prescribe  necessary  regulations  as 
to  the  place,  mode  and  manner, 
and  whatever  else  may  be  required 
to  insure  its  full  and  free  exercise. 
But  thb  duty  and  right  inherently 
imply,  that  such  regulations  arc  to 
be  subordinate  to  the  enjoyment  of 
the  right,  the  exercise  of  which  is 
regulated.  The  right  must  not  be 
impaired  by  the  regulation.  It 
must  be  regulation  purely,  not  des- 
truction. If  this  were  not  an  im- 
mutable principle,  elements  essen- 
tial to  the  right  itself  might  be  in- 
vaded, frittered  away  or  entirely 
exscinded,  under  the  name  or  pre- 
tense of  regulation,  and  thus  would 
the  natural  order  of  things  be  sub- 
verted by  making  the  principle 
subordinate  to  the  accessory.  To 
state  is  to  prove  this  position.  As 
a  corollary  of  this,  no  Constitu- 
tional qualification  of  an  elector 
can  in  the  least  be  abridged,  added 
to,  or  altered,  by  legislation  or  the 
pretense  of  legislation.  Any  such 
action  would  be  necessarily  abso- 
lutely void  and  of  no  effect." 
Thompson,  C.  J.,  Page  v.  Allen 
(1868),  58  Pa.  34^7-  Consequent- 
ly unusual  and  burdensome  pro- 
visions with  regard  to  registering 
were  deemed  to  render  the  law  in- 
valid ;  especially  that  part  of  it  re- 


quiring registration  ten  days  be- 
fore the  day  of  election,  but  only 
upon  proof  of  a  ten  days*  residence 
within  the  precinct,  thus  virtually 
requiring  twenty  days*  residence 
when  only  ten  was  required  by  the 
Constitution. 

[After  the  decision  in  Page  v. 
Allen ^  supra,  a  registry  law  for  the 
City  of  Philadelphia,  approved 
April  17,  1869,  was  upheld  in  Pat- 
terson V.  Barlow  J  (1869),  60  Pa.  54, 
though  "differing  in  important 
particulars  from  those  of  other 
parts  of  the  State.  In  that  City  an 
unregistered  person  could  not  vote. 
The  inequalities  in  that  Act,  the 
great  difficulty  for  many  persons  to 
procure  registration  under  its  pro- 
visions for  Philadelphia,  and  if  tm- 
registered,  the  consequent  depriva- 
tion of  their  votes,  created  much 
discussion  respecting  its  constitu- 
tionality*': Trunkey,  J.,  In  re 
Electiofi  of  McDonough  (1884),  105 
Pa.  488,  492.  The  question  of  tmi- 
formity  of  registry  was  conclusive- 
ly settled  in  the  negative  in  Con- 
vention of  1837-8  of  a  provision  for 
uniformity:  Agnkw,  J.,  Patterson 
V.  Barlow  (1869),  60  Pa.  54,  77; 
and  so  remained  until  the  Conven- 
tion of  1873  inserted  in  the  Article 
VIII  of  the  present  Constitution  of 
Pennsylvania — **Sbc.  7.  All  laws 
regulating  the  holding  of  elections 
by  the  citizens,  or  for  the  registra- 
tion of  electors,  shall  be  uniform 
throughout  the  State,  but  no  elect- 
or shall  be  deprived  of  the  privilege 
of  voting  by  reason  of  his  name 
not  being  registered.'*  It  should 
be  observed  that  both  the  Constitu- 
tion of  1838  and  that  of  1874,  pro- 
vide in  the  Bill  of  Rights,  **Sbc.* 
5.  [That  all]  elections  shall  be 
free  and  equal,    *    * 

[Subsequently  the  Court  declared 
that  '*  it  was  the  imperative  duty  of 
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an  elector  whose  name  is  not  on 
the  list  of  registered  voters,  to  pro- 
duce the  required  affidavits  at  the 
time  he  oflfers  to  vote,  and  that  the 
election  officers  have  no  power  to 
waive  the  production  of  the  essen- 
tial proofs.  *  *  The  Constitu- 
tion contemplates  that  the  electors 
shall  be  ascertained  previous  to  the 
receiving  of  their  votes,  not  that 
all  men,  qualified  and  unqualified, 
may  cast  their  ballots,  and  the  legal 
be  separated  from  the  illegal,  after 
the  election :  '*  Trunkev,  ^.,  Inre 
Election  of  McDonough  (1884),  105 
Pa.  488,  495- 

[By  the  Third  Article  of  tlie  Con- 
stitution of  Pennsylvania — "Sec.  7. 
The  General  Assembly  shall  not 
pass  any  local  or  special  law  *  * 
for  the  opening  and  conducting  of 
elections,  or  fixing  or  changing  the 
place  of  voting ;    *    *  " 

In  Rhode  Island,  a  registry  law 
was  upheld,  although  no  proof 
could  be  made  on  the  day  of  elec- 
tion, so  as  to  entitle  the  elector  to 
vote.  The  law,  however,  allowed 
him  to  apply  for  registration,  up  to 
within  a  few  days  of  the  day  of  elec- 
tion ;  and  especial  emphasis  was 
laid  upon  this  fact :  In  re  The  Poll- 
ing Lists  (1881),  13  R.  I.  729; 
Ward  V.  Joslin  decided  Dec.  10, 
1883,  by  the  Supreme  Court  of  this 
State.  [The  first  of  these  cita- 
tions was  an  opinion,  at  the  request 
of  the  Legislature,  based  upon  the 
following  Sections  of  Article  Sec- 
ond of  the  Constitution  of  1842 — 
"Section  I.  Every  male  citizen 
of  the  United  States  of  the  age  of 
twenty-one  years,  who  has  had  his 
residence  and  home  in  this  State 
for  one  year,  and  in  the  town  or 
city,  in*which  he  may  claim  a  right 
to  vote,  six  months,  next  preced- 
ing tlie  time  of  voting,  and  who  is 
really  and  truly  possessed  in  his 


own  right  of  real  estate  in  such 
town  or  city  of  the  value  of  one 
hundred  and  thirty  four  dollars, 
over  and  above  all  incumbrances, 
or  which  shall  rent  for  seven  dol- 
lars per  annum  over  and  above  any 
rent  reserved  or  the  interest  of  any 
incumbrances  thereon,  being  an 
estate  in  fee  simple,  fee  tail,  for 
the  life  of  any  person,  or  an  estate 
in  reversion  or  remainder,  which 
qualifies  no  other  person  to  vote, 
the  conveyance  of  which  estate,  if 
by  deed,  shall  have  been  recorded 
at  least  ninety  days;  shall  there- 
after have  right  to  vote  in  the  elec- 
tion of  all  civil  officers  and  on  all 
questions  in  all  legal  town  or  ward 
meetings  so  long  as  he  continues 
so  qualified.  And  if  any  person 
hereinbefore  described  shall  own 
any  such  estate  within  this  State 
out  of  the  town  or  city  in  which  he 
resides,  he  shall  have  a  right  to 
vote  in  the  election  of  all  general 
officers  and  members  of  the  general 
assembly  in  the  town  or  city  in 
which  he  shall  have  had  his  resi- 
dence and  home  for  the  term  of  six 
months  next  preceding  the  elec- 
tion, upon  producing  a  certificate 
from  the  clerk  of  the  town  or  city 
in  which  his  estate  lies,  bearing 
date  within  ten  days  of  the  time  of 
his  voting,  setting  forth  that  such 
person  has  a  sufficient  estate 
therein  to  qualify  him  as  a  voter ; 
and  that  the  deed,  if  any,  has  been 
recorded  ninety  days.  **  [This  Sec- 
tion was  amended  in  1864,  by  pro- 
viding for  voting  by  soldiers  and 
sailors  in  the  service  of  the  United 
States.] 

"Sec.  6.  The  general  assembly 
shall  have  full  power  to  provide  for 
a  registry  of  voters,  to  prescribe  the 
manner  of  conducting  the  elections, 
the  form  of  certificates,  the  nature 
of  the  evidence  to  be  required  ia 
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case  of  a  dispute  as  to  the  right  of 
any  person  to  vote,  and  generally 
to  enact  all  laws  necessary  to  carry 
this  article  into  effect,  and  to  pre- 
vent abuse,  corruption,  and  fraud  in 
voting.'* 

[The  Second  Section  of  the  same 
article  has  been  amended  by  Chap- 
ter 672  of  the  Laws  of  1888,  by  add- 
ing to  the  Amendments,  Article 
VII — the  words  inserted  being  in 
italics  and  those  omitted  (except 
the  temporary  clause)  being  brack- 
cttcd—**  Section  i.  Every  male 
[native]  citizen  of  the  United 
States,  of  the  age  of  twenty-one 
years,  who  has  had  [the  residence 
herein  required — i.  e.,]  his  resi- 
dence and  home  in  this  State  for 
two  years,  and  in  the  town  or  city 
in  which  he  may  offer  to  vote,  six 
months  next  preceding  the  time  of 
his  voting,  and  whose  name  shall  be 
registered  in  the  town  <7rr7/y  where 
he  resides,  on  or  before  the  last  day 
of  December  in  the  year  next  pre- 
ceding the  time  of  his  voting,  [and 
who  shall  show  by  legal  proof  that 
he  has  for  and  within  the  year  next 
preceding  the  time  he  shall  offer  to 
vote,  paid  a  tax  or  taxes  assessed 
against  him  in  any  town  or  city  in 
this  State  to  the  amount  of  one  dol- 
lar, or  that  he  has  been  enrolled  in 
a  military  company  in  this  State, 
been  equipped  and  done  duty 
therein,  according  to  law,  and  at 
least  for  one  day  during  such  year,] 
shall  have  a  right  to  vote  in  the 
election  of  all  civil  officers  and  on 
all  questions  in  all  legally  organ- 
ized town  or  ward  meetings :  Pro- 
vided^  That  no  person  shall  at  any 
time  be  allowed  to  vote  in  the  elec- 
tion of  the  city  council  of  [the  city 
of  Providence]  any  city^  or  upon 
any  proi)osition  to  impose  a  tax,  or 
for  the  expenditure  of  money  in 
any  town  or  city,  unless  he  shall. 


within  the  year  next  preceding, 
have  paid  a  tax  assessed  upon  his 
property  therein,  valued  at  least  at 
one  hundred  and  thirty  four  dol- 
lars." 

[In  South  Carolinay  the  Court 
held  in  State  ex  ret.  Stock  et  als.  v. 
Schnierle  (1852),  5  Rich.  (S.  C.) 
that  a  registration  made  on  a  Sun- 
day was  valid  and  in  time.  In  this 
State,  the  First  Article  of  the  Con- 
stitution is  a  Declaration  of  Rights, 
containing — "Section  31.  All  elec- 
tions shall  be  free  and  open,  and 
every  inhabitant  of  this  Common- 
wealth, possessing  the  qualifica- 
tions provided  for  in  this  Constitu- 
tion, shall  have  an  equal  right  to 
elect  officers  and  be  elected  to  fill 
public  office.  Section  33.  The 
right  of  suffrage  shall  be  protected 
by  laws  regulating  elections,  and 
prohibiting  under  adequate  penal- 
ties, all  undue  influences  from 
power,  bribery,  tumult  or  improper 
conduct.  Section  34.  Represen- 
tation shall  be  apportioned  accord- 
ing to  population,  and  no  person 
in  this  State  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or 
privileges  now  enjoyed,  except  by 
the  law  of  the  land  or  the  judg- 
ment of  his  peers.**  The  Eighth 
Article  treats  of  the  Rights  of  Suf- 
frage— **  Section  2.  Every  male 
citizen  of  the  United  States,  of  the 
age  of  twenty-one  years  and 
upwards,  not  laboring  under  the 
disabilities  named  in  this  Constitu- 
tion, without  distinction  of  race, 
color,  or  former  condition,  who 
shall  be  a  resident  of  this  State 
at  the  time  of  the  adoption  of 
this  Constitution,  or  who  shall 
thereafter  reside  in  this  State  one 
year,  and  in  the  County  in  which 
he  offers  to  vote,  sixty  days  next 
precaling  any  election,  shall  be 
entitled  to  vote  for  all  officers  that 
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arc  uow  or  hereafter  may  be  elected 
by  the  people,  and  upon  all  ques- 
tions submitted  to  the  electors  at 
any  elections:  Provided,  That  no 
person  shall  be  allowed  to  vote  or 
hold  office,  who  is  now  or  hereafter 
may  be  disqualified  therefor  by  the 
Constitution  of  the  United  States, 
until  such  disqualification  shall  be 
removed  by  the  Congress  of  the 
United  States :  Provided  further ^ 
That  no  person,  while  kept  in 
alms-house,  or  asylum,  or  of  un- 
sound mind,  or  confined  in  any 
public  prison,  shall  be  allowed  to 
vote  or  hold  office.  Section  3. 
It  shall  be  the  duty  of  the  General 
Assembly  to  provide  from  time  to 
time  for  the  registration  of  all 
electors.  Section  4.  For  the  pur- 
pose of  voting,  no  person  shall  be 
deemed  to  have  lost  his  residence 
by  reason  of  absence  while  em- 
ployed in  the  service  of  the  United 
States,  nor  while  engaged  upon  the 
waters  of  this  State  or  the  United 
States,  or  of  the  high  seas,  nor 
while  temporarily  absent  from  the 
State.  Section  5.  No  soldier, 
seaman,  or  marine  in  the  army  or 
navy  of  the  United  States  shall  be 
deemed  a  resident  of  this  State  in 
consequence  of  having  been  sta- 
tioned therein.  Section  8.  The 
General  Assembly  shall  never  pass 
a  law  that  will  deprive  any  of  the 
citizens  of  this  State  of  the  right 
of  suffrage,  except  for  treason, 
murder,  robbery,  or  dueling, where- 
of the  person  shall  have  been  duly 
tried  and  convicted.  Section  12.  . 
No  person  shall  be  disfranchised 
for  felony  or  other  crimes  com- 
mitted while  such  person  was  a 
slave." 

[The  Constitution  of  South  Da- 
kota,  adopted  on  the  admission  of 
the  State,  provides  in  the  Bill  of 
Rights  contained  in  its  Sixth  Arti- 


xle,  that  —  ^'  Sec.  19.  Elections 
shall  be  free  and  equal,  and  no 
power,  civil  or  military,  shall  at 
any  time  interfere  to  prevent  the 
free  exercise  of  the  right  of  suf- 
frage. Soldiers  in  time  of  war  may 
vote  at  their  post  of  duty,  in  or  out 
of  the  State,  under  regulations  to 
be  prescribed  by  the  legislature." 
And  in  the  Seventh  Article,  on 
Elections  and  Rights  of  Suffrage,— 
*•  Section  i.  Every  male  person 
[a]  resident  of  this  State,  who  shall 
be  of  the  age  of  twenty-one  jrears 
and  upwards,  not  otherwise  dis- 
qualified, belonging  to  either  of 
the  following  classes,  who  shall  be 
a  qualified  elector  under  the  laws 
of  the  Territory  of  Dakota,  at  the 
date  of  the  ratification  of  this  Con- 
stitution by  the  people,  or  who 
shall  have  resided  in  the  United 
States  one  year,  in  the  State  six 
months,  in  the  county  thirty  days, 
and  in  the  election  precinct  where 
he  offers  to  vote,  ten  days  next  pre- 
ceding any  election,  shall  be 
deemed  a  qualified  elector  at  such 
election:  First:  Citizens  of  the 
United  States.  Second:  Persons  of 
foreign  birth  who  shall  have  de- 
clared their  intention  to  become 
citizens,  conformably  to  the  laws 
of  the  United  States  upon  the  sub- 
ject of  naturalization."  Sections 
6,  7  and  8  are  literally  the  same  as 
Sections  125,  126  and  127  of  the 
Constitution  of  North  Dakota  ^  su- 
pra. 

[The  Declaration  of  Rights  in 
the  First  Article  of  the  Constitu- 
tion of  Tennessee  declares — **  Sec- 
tion 5 .  That  elections  shall  be  free 
and  equal , and  the  right  of  sufifrage,as 
hereinafter  declared,  shall  never  be 
denied  to  any  person  entitled  there- 
to, except  upon  a  conviction  by  a 
jury,  of  some  infamous  crime  pre- 
viously ascertained  and  declared  by 
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law,  and  judgment  thereon  by  courti 
of  competent  jurisdiction.'*  The 
Right  of  Suffrage  is  defined  in  the 
Fourth  Article — **  Section  i.  Ev- 
ery male  person  of  the  age  of  twen- 
ty-one years,  being  a  citizen  of  the 
United  States,  and  a  resident  of  this 
State  for  twelve  months,  and  of  the 
county  wherein  he  may  offer  his 
vote  for  six  months  next  preced- 
ing the  day  of  election,  shall  be  en- 
titled to  vote  for  members  of  the 
General  Assembly,  and  other  civil 
officers  for  the  county  or  district  in 
which  he  resides ;  and  there  shall 
be  no  qualification  attached  to  the 
right  ot  sufirage,  except  that  each 
voter  shall  give  to  the  judges  of 
election,  when  he  offers  to  vote, 
satisfactory  evidence  that  he  has 
paid  the  poll  taxes  assessed  against 
him  for  such  preceding  period  as 
the  Legislature  shall  prescribe,  and 
at  such  times  as  may  be  prescribed 
'by  law,  without  which  his  vote 
cannot  be  received.  And  all  male 
citizens  of  the  State  shall  be  subject 
to  the  payment  of  poll  taxes  and 
the  performance  of  military  duty 
within  such  ages  as  maybe  pre- 
scribed by  law.  The  General  As- 
sembly shall  have  power  to  enact 
laws  requiring  voters  to  vote  in  the 
election  precincts  in  which  they 
may  reside,  and  laws  to  secure  the 
freedom  of  elections  and  the  purity 
of  the  ballot-box.  Skc.  2.  Laws 
may  be  passed,  excluding  from  the 
right  of  sufirage,  persons  who  may 
be  convicted  of  infamous  crimes.'* 
[In  Ridley  v.  Sherbrook  (1866), 
3  Cold.  (Tenn.  \  569,  where  the  reg- 
ister had  refused  to  enter  on  the 
register,  the  name  of  the  complain- 
ant, who  had  been  convicted  of 
certain  offences,  but  had  received  a 
full  pardon,  the  Court  said,  **The 
elective  franchise  is  not  an  inalien- 
able right  or  privilege,  but  a  politi- 


cal right,  conferred,  limited  or 
withheld  at  the  pleasure  of  the 
people,  acting  in  their  sovereign 
capacity.  Each  State  may  define 
it  in  its  own  Constitution,  or  em- 
power its  Legislature  to  do  so. 
The  right  once  granted  may  be 
taken  away  by  the  exercise  of  sov- 
ereign power  or  forfeited  for  crime, 
under  the  laws  of  the  State ;  and  if 
taken  away  by  the  sovereign  power 
of  the  State,  (as  by  an  alteration  in 
the  Constitution)  no  vested  right  is 
violated,  or  bill  of  attainder  passed, 
or  act  of  pains  and  penalties,  in  the 
sense  of  the  Constitution  of  the 
United  States.  *  *  A  political 
right  *  *  is  a  political  privilege 
or  grant,  that  may  be  extended  or 
recalled,  at  the  will  of  the  sovereign 
power.**  The  Court  held  that 
though  he  had  a  right  to  vote 
under  the  Constitution  of  1834,  the 
Legislature  having  changed  Article 
IV,  section  one  of  the  Constitution, 
he  could  not  claim  the  right  to 
register  as  a  voter,  unless  he 
brought  himself  within  the  provis- 
ions of  the  act,  which  was  valid 
and  binding. 

[The  First  Article  of  the  Consti- 
tution of  Texas  contains  the  Bill  of 
Rights,  including— *•  Sec.  19.  No 
citizen  of  this  State  shall  be  de- 
prived of  life,  liberty,  property, 
privileges  or  immunities,  or  in  any 
manner  disfranchised,  except  by 
the  due  course  of  law  of  the  land." 
The  Third  Article  provides — **  Sec. 
56.  The  Legislature  shall  not,  ex- 
cept as  otherwise  provided  in  this 
Constitution,  pass  any  local  or  spe- 
cial law,  authorizing:  *  *  For 
the  opening  and  conducting  elec- 
tions, or  fixing  or  changing  the 
places  of  voting;  *  *'*  Suf- 
frage is  regulated  in  the  Sixtli  Arti- 
cle— "Section  i.— The  following 
classes  of  persons  shall  not  be  al- 
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lowed  to  vote  in  this  State,  to  wit : 
First — Persons  under  twenty-one 
years  of  age.  Second — Idiots  and 
lunatics.  Third — All  paupers  sup- 
ported by  any  county.  Fourth — 
All  persons  convicted  of  any  felony, 
subject  to  such  exceptions  as  the 
Legislature  may  make.  Fifth — All 
soldiers,  marines  and  seamen,  em- 
ployed in  the  service  of  the  army 
or  navy  of  the  United  States.  Sec. 
2. — Every  male  person  subject  to 
none  of  the  foregoing  disqualifica- 
tions, who  shall  have  attained  the 
age  of  twenty-one  years,  and  who 
shall  be  a  citizen  of  the  United 
States,  and  who  shall  have  resided 
in  this  State  one  year  next  preced- 
ing an  election,  and  the  last  six 
months  within  the  district  or 
county  in  which  he  offers  to  vote, 
shall  be  deemed  a  qualified  elector ; 
and  every  male  person  of  foreign 
birth,  subject  to  none  of  the  fore- 
going disqualifications,  who,  at  any 
time  before  an  election,  shall  have 
declared  his  intention  to  become  a 
citizen  of  the  United  States,  in  ac- 
cordance with  the  federal  naturali- 
zation laws,  and  shall  have  resided 
in  this  State  one  year  next  preced- 
ing such  election,  and  the  last  six 
months  in  the  county  in  which  he 
offers  to  vote,  shall  also  be  deemed 
a  qualified  elector ;  and  all  electors 
shall  vote  in  the  election  precinct 
of  their  residence ;  provided^  that 
electors  living  in  any  unorganized 
county,  may  vote  at  any  election 
precinct  in  the  county  to  which 
such  county  is  attached,  for  judicial 
purposes.  Sec.  3.— All  qualified 
electors  of  the  State,  as  herein  de- 
scribed, who  shall  have  resided  for 
six  months  immediately  preceding 
an  election  within  the  limits  of  any 
city  or  corporate  town,  shall  have 
the  right  to  vote  for  mayor  and  all 
other  elective  officers;   but  in  all 


elections  to  determine  expenditure 
of  money  or  assumption  of  debt, 
only  those  shall  be  qualified  to  vote 
wjio  pay  taxes  on  property  in  said 
city  or  incorporated  town  ;  pro- 
vided^ that  no  poll  tax  for  the  pay- 
ment of  debts  thus  incurred  shall 
be  levied  upon  the  persons  de- 
barred from  voting  in  relation 
thereto.  Sec.  4. — In  all  elections 
by  the  people,  the  vote  shall  be  by 
ballot,  and  the  Legislature  shall 
provide  for  the-  numbering  of 
tickets,  and  make  such  other  regu- 
lations as  may  be  necessary  to  de- 
tect and  punish  fraud  and  preserve 
the  purity  of  the  ballot-box ;  but 
no  law  shall  ever  be  enacted,  re- 
quiring a  registration  of  the  voters 
of  this  State."  Among  the  Gen- 
eral Provisions  in  the  Sixteenth 
Article,  are — "Sec.  2.— Laws  shall 
be  made  to  exclude  from  office, 
serving  on  juries,  and  firom  the 
right  of  suffrage,  those  who  may  , 
have  been  or  shall  hereafter  be 
convicted  of  bribery,  perjury, 
forgery,  or  other  high  crimes.  The 
privilege  of  free  suffrage  shall  be 
protected  by  laws  regulating  elec- 
tions, and  prohibiting,  under  ade- 
quate penalties,  all  undue  influence 
therein  from  power,  bribery,  tu- 
mult, or  other  improper  practice. 
Sec.  4. — Any  citizen  of  this  State 
who  shall,  after  the  adoption  of 
this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept 
a  challenge  to  fight  a  duel  with 
deadly  weapons,  either  within  this 
State  or  out  of  it,  or  who  shall  act 
as  second,  or  knowingly  assist,  in 
any  manner,  those  tlius  offending 
shall  be  deprived  of  the  right  of 
suffrage,  or  of  holding  any  oflEice 
of  trust  or  profit  under  this  State. 
Sec.  9. — Absence  on  business  of 
the  State,  or  of  the  United  States, 
shall  not  forfeit  a  residence  once 


Digitized  by 


Google 


MORRIS  z:    POWKU,. 


913 


obtained,  so  as  to  deprive  anyone 
of  the  right  of  suffrage,  or  of  being 
elected  or  appointed  to  any  office 
under  the  exceptions  contained  in 
this  Constitution . " 

[The  Territor>'  of  ^7aA  was  made 
the  subject  of  the  following  special 
provisions  in  the  Act  of  March  3, 
1887  (24  SUt.  at  Large  639)— 
*'  Sec.  20.  That  it  shall  not  be 
lawful  for  any  female  to  vote  at 
any  election  hereafter  held  in  the 
Territory  of  Utah  for  any  public 
pmpose  whatever,^  and  no  such 
vote  shall  be  received  or  counted 
or  given  effect  in  any  manner 
whatever;  and  any  and  every  act 
of  the  legislative  assembly  of  the 
Territory  of  Utah,  providing  for 
or  allowing  the  registration  or 
voting  by  females  is  hereby  an- 
nulled. Sec.  21.  That  all  laws  of 
the  legislative  assembly  of  the 
Territory  of  Utah,  which  provide 
for  numbering  or  identifying  the 
votes  of  the  electors  at  any  election 
in  said  Territory,  are  hereby  dis- 
approved and  annulled;  but  the 
foregoing  provision  shall  not  pre- 
clude the  lawful  registration  of 
voters,  or  any  other  provisions  for 
securing  fair  elections,  which  do 
not  involve  the  disclosure  of  the 
candidates  for  whom  any  particular 
elector  shall  have  voted.  Sec.  24. 
That  every  male  person,  twenty- 
one  years  of  age,  resident  in  the 
Territory  of  Utah,  shall,  as  a  con- 
dition precedent  to  his  right  to 
register  or  vote  at  any  election  in 
said  Territory,  take  and  subscribe 
an  oath  or  affirmation,  before  the  > 
registration  officer  of  his  voting 
precinct,  that  he  is  over  twenty-one 
years  of  age,  and  has  resided  in  the 
Territory  of  Utah  for  six  months 
then  last  passed  and  in  the  precinct 
for  one  month  immediately  pre- 
ceding the  date  thereof,  and  that 
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he  is  a  native  born  (or  naturalized, 
as  the  case  may  be)  citizen  of  the 
United  States,  and  further  state  in 
such  oatli  or  affirmation,  his  full 
name,  with  his  age,  place  of  busi- 
ness, his  status,  whether  single  or 
married,  and,  if  married,  the  name 
of  his  lawful  wife,  and  that  he  will 
support  the  Constitution  of  the 
United  SUtes,  and  will  faithfully 
obey  the  laws  thereof,  and  especial- 
ly will  obey  the  act  of  Congress 
approved  March  twenty-second, 
eighteen  hundred  and  eighty-two, 
entitled  [&c.,  22  Stat,  at  Large  30,] 
*  *  and  will  also  obey  this  act  in 
respect  of  the  crimes  in  said  act 
defined  and  forbidden,  and  that  he 
will  not,  directly  or  indirectly,  aid 
or  abet,  counsel  or  advise,  any 
other  person  to  commit  any  of  said 
crimes.  *  *  No  person  shall  be 
entitled  to  vote  in  any  election  in 
said  Territory,  or  be  capable  of  j ury  , 
service,  or  hold  any  office  of  trust 
or  emolument  in  said  Territory, 
who  shall  not  have  taken  the  oath 
or  affirmatiop  aforesaid.  No  per- 
son who  shall  have  been  convicted 
of  any  crime  under  this  act,  or 
under  the  act  of  Congress  aforesaid, 
approved  March  twenty-second, 
eighteen  hundred  and  eighty-two, 
or  who  shall  be  a  polygamist  or 
who  shall  associate  or  cohabit 
polygamously  with  persons  of  the 
other  sex,  shall  be  entitled  to  vote 
in  any  election  in  said  Territory, 
or  be  capable  of  jury  service,  or  to 
hold  any  office  of  trust  or  emolu- 
ment in  said  Territory.'*  Other- 
wise, the  Territory  is  under  the 
same  acts,  as  Arizona-^  supra,  page 
872. 

[The  Constitution  of  Vermonl 
declares  in  its  First  Chapter,  tliat 
the  rights  of  the  inhabitants  in- 
clude —  "  Article  8th.  That  all 
elections  ought  to  be  free  and  witli- 
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out  corruption,  and  that  all  freemen 
having  a  sufficient,  evident,  com- 
mon interest  with,  and  attachment 
to  the  community,  have  a  right  to 
elect  officers,  and  to  be  elected  into 
office, agreeably  to  the  regulations 
made  in  this  Constitution."  By 
the  Plan  or  Frame  of  Government 
contained  in  the  Second  Chapter, it  is 
ordained  that—**  Section  21st.  Ev- 
ery man  of  the  full  age  of  twenty-one 
years,  having  resided  in  this  State 
for  the  space  of  one  whole  year 
next  before  the  election  of  Repre- 
sentatives, and  is  of  a  quiet  and 
peaceable  behaviour,  and  will  take 
the  following  oath  or  affirmation, 
sliall  be  entitled  to  all  the  privi- 
leges of  a  freeman  of  this  State. 
You  solemuly  swear  (or  affirm) 
that  whenever  you  give  your  vote 
or  suffrage,  touching  any  matter 
that  concerns  the  State  of  Vermont, 
yon  will  do  so  as  in  your  conscience 
you  shall  judge  will  most  conduce 
to  the  best  good  of  the  same,  as  es- 
tablished by  the  Constitution,  with- 
out fear  or  favour  of  any  man. 
Section  34th.  All  elections, 
whether  by  the  people  or  by 
the  Legislature,  shall  be  free 
and  voluntary:  and  any  elector  who 
shall  receive  any  gift  or  reward  for 
his  vote,  in  meat,  drink,  monies 
or  otherwise,  shall  forfeit  his  right 
to  elect  at  that  time,  and  su£fer  such 
other  penalty  as  the  law  shall  direct; 
*  *  "  The  Thirty-ninth  Section  of 
the  same  chapter  is  changed  in  this 
respect  by  the  Amendment  — 
*'Artici,e  [i.]  No  person,  who 
is  not  already  a  freeman  of  this 
State,  shall  be  entitled  to  exercise 
the  privileges  of  a  freeman,  unless 
he  be  a  natural  bom  citizen  of  this 
or  some  one  of  the  United  States, 
or  until  he  shall  have  been 
naturalized,  agreeably  to  the  acts  of 
Congress." 


[In  State  ex  ret.  Cawley  v. 
O'Hearn  (1886),  58  Vt.  718,  the 
Court  said,  "The  act  requiring  a 
check-list  does  not  say  that  one 
whose  name  is  on  it  is  a  legal  voter, 
but  he  may  vote  at  that  election ; 
nor  that  every  one  whose  name  is 
not  thereon  has  no  right  to  have  it 
there ;  it  says  that  for  the  pur- 
poses of  voting  upon  that  day,  it  is 
conclusive."  Consequently  the 
Court  e«€imined  whether  the  list 
was  properly  made  up,  and  Hyde\. 
Brushy  (supra,  page  876)  was  distin- 
guished as  deciding  merely  that  the 
list  could  not  be  questioned  on 
.  election  day.  In  neither  case  was 
there  an  addition  to  the  constitu- 
tional qualifications. 

[The  Constitution  of  Virginia 
begins  with  a  Bill  of  Rights  com- 
prised in  the  First  Article,  and  de- 
claring, among  other  things — **8. 
That  all  elections  ought  to  be  free, 
and  that  all  men,  having  sufficient 
evidence  of  permanent  common  in- 
terests with,  and  attachment  to,  the 
community,  have  the  right  of  suf- 
frage, and  cannot  be  taxed  or  de- 
prived of  their  property  for  public 
uses,  without  their  own  consent,  or 
that  of  their  representatives  so 
elected,  nor  bound  by  any  law  to 
which  they  have  not  in  like  man- 
ner, assented,  for  the  public  good." 
The  Elective  Franchise  is  defined 
by  the  Third  Article,  thus—**  Ssc. 
I .  Every  male  citizen  of  the  United 
States,  twenty-one  years  old,  who 
shall  have  been  a  resident  of  this 
State  twelve  months,  and  of  the 
county,  city  or  town  in  which  he 
shall  oflfer  to  vote  three  months 
next  preceding  any  electi<^,  shall 
be  entitled  to  vote  for  members  of 
the  general  assembly  and  all  offi- 
cers elected  by  the  people :  provid- 
ed, that  no  officer,  soldier,  seaman, 
or  marine   of  the    United   States 
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army  or  navy,  shall  be  considered 
a  resident  of  this  State  by  reason 
of  being  stationed  therein:  and 
provided,  also,  that  the  following 
persons  shall  be  excluded  from  vot- 
ing: First,  Idiots  and  lunatics. 
Second,  Persons  convictetl  of  bri- 
bery at  any  election,  embezzlement 
of  public  fimds,  treason,  felony,  or 
petit  larceny.  Third,  No  person 
who,  while  a  citizen  of  this  State, 
has,  since  the  adoption  of  this  Con- 
stitution, fought  a  duel  with  a 
deadly  weapon,  sent  or  accepted  a 
challenge  to  fight  a  duel  with  a 
deadly  weapon,  either  within  or 
beyond  the  boundaries  of  this  State, 
or  knowingly  conveyed  a  chal- 
lenge, or  aided  or  assisted  in  any 
manner  in  fighting  a  duel,  shall  be 
allowed  to  vote  or  hold  any  office  of 
honor,  profit,  or  trust  under  this 
Constitution." 

[The  First  Article  of  the  Consti- 
tutiom  of  Wcishington,  declares, 
among  other  rights,  that — **Sbc. 
19.  All  elections  shall  be  free  and 
equal,  and  no  power,  civil  or  mili- 
tary, shall  at  any  time  interfere.'^ 
Elections  and  Elective  Rights  are 
regtdated  in  the  Sixth  Article,  thtis 
—•*  Section  i.  All  male  persons  of 
the  age  of  twenty-one  years  or  over, 
possessing  the  following  qualifica- 
tions, shall  be  entitled  to  vote  at  all 
elections :  They  shall  be  citizens  of 
the  United  States,  provided  that 
Indians  not  taxed  shall  never  be 
allowed  the  elective  franchise: 
provided,  furihery  that  all  male 
persons  who  at  the  time  of  the 
adoption  of  this  Constitution,  are 
qualified  electors  of  the  Territory, 
shall  be  electors.  They  shall  have 
lived  in  the  State  one  year,  and  in 
the  county  ninety  days  and  in  the 
city,  town,  ward  or  precinct  thirty 
days  immediately  preceding  the 
election  at   which   they   ofier   to 


vote."  The  other  male  persons, 
qualified  by  the  election  law  con- 
tained in  Chapter  238  of  the  Code 
of  Washington  (ed.  iSSi")  were 
**  Sec.  3050.  All  American  male 
citizens,  above  the  age  of  twenty- 
one  years,  an6  all  American  male 
half-breeds  over  that  age,  who  have 
adopted  the  habits  of  the  whites, 
and  all  other  male  inhabitants  of 
this  Territory,  above  that  age,  who 
shall  have  declared,  on  oath,  their 
intentions  to  become  citizens,  at 
least  six  months  previous  to  the 
day  of  election,  and  shall  have 
taken  an  oath  to  support  the  Con- 
stitution of  the  United  States,  and 
the  Organic  Act  of  this  Territory, 
at  least  six  months  previous  to  the 
day  of  election,  and  shall  have  re- 
sided six  months  in  the  Territory, 
and  thirty  days  in  the  county  next 
preceding  the  day  of  election,  and 
none  other,  shall  be  entitled  to 
hold  office  or  vote  at  any  election 
in  this  Territory:  *  * ."  The 
same  article  of  the  State  Constitu- 
tion continues— *•  Sec.  3.  All 
idiots,  insane  persons  and  persons 
convicted  of  in&mous  crimes,  un- 
less restored  to  civil  rights,  are  ex- 
cluded from  the  elective  franchise. 
Sec.  4.  For  the  purpose  of  voting 
and  eligibility  to  office,  no  person 
shall  be  deemed  to  have  gained  a 
residence  by  reason  of  his  presence, 
or  lost  it  by  reason  of  his  absence, 
while  in  the  civil  or  military  ser- 
vice of  the  State  or  of  the  United 
States,  nor  while  a  student  at  any 
institution  of  learning,  nor  while 
kept  at  public  expense  in  any  poor- 
house  nor  other  asylum,  nor  while 
confined  in  public  prison,  nor 
while  engaged  in  the  navigation  of 
the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas. 
Sec.  6.  All  elections  shall  be  by 
ballot.    The  legislature  shall  pro- 
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vide  for  such  incthcKl  of  voting  as 
will  secure  to  every  elector,  abso- 
lute secrecy  in  preparing  and  de- 
I)ositing  his  ballot.  SEC.  7.  The 
legislature  shall  enact  a  registra- 
tion law,  and  shall  require  a  com- 
pliauce  with  such  a  law  before  any 
elector  shall  be  allowed  to  vote, 
provided  that  this  provision  is  not 
compulsory  upon  the  legislature 
except  as  to  cities  and  towns  hav- 
ing a  population  of  over  five  hun- 
dred inhabitants.  In  all  other 
cases,  the  legislature  may  or  may 
not  require  registration  as  a  pre- 
requisite to  the  right  to  vote,  and 
the  same  system  of  registration 
need  not  be  adopted  for  both 
classes.'* 

[In  the  Constitution  of  West 
Virginia^  the  Bill  of  Rights,  in  the 
Third  Article,  declares  that — **  11. 
Political  tests,  requiring  persons, 
as  a  pre-requisite  to  the  enjoyment 
of  their  civil  and  political  rights, 
to  purge  themselves  by  their  own 
oaths,  of  past  alleged  offences,  are 
repugnant  to  the  principles  of  free 
government,  and  are  cruel  and  op- 
pressive. No  religious  or  political 
test  oath  shall  be  required  as  a  pre- 
requisite or  qualification  to  vote, 
serve  as  a  juror,  sue,  plead,  appeal, 
or  pursue  any  profession  or  em- 
ployment Nor  shall  any  person 
be  deprived  by  law,  of  any  right  or 
privilege,  because  of  any  act  done 
prior  to  the  passage  of  such  law." 
The  Fourth  Article  deals  with  elec- 
tions thus — **  I.  The  male  citizens 
of  the  State  shall  be  entitled  to 
vote  at  all  elections  held  within  the 
counties  in  which  they  respectively 
reside:  but  no  person  who  is  a 
minor,  or  of  unsound  mind,  or  a 
pauper,  or  who  is  under  conviction 
of  treason,  felony,  or  bribery  in  an 
election,  or  who  has  not  been  a 
resident  of  the  State  for  one  3'ear, 


and  of  the  county  in  which  he 
offers  to  vote,  for  sixty  days  next 
preceding  such  offer,  shall  be  per- 
mitted to  vote  while  such  disabil- 
ity continues ;  but  no  person  in  the 
military,  naval  or  marine  service 
of  the  United  States  shall  be 
deemed  a  resident  ot  this  State  by 
reason  of  being  stationed  therein. 
2.  In  all  elections  by  the  people, 
the  mode  of  voting  shall  be  by  bal- 
lot ;  but  the  voter  shall  be  lefl  free 
to  vote  by  either  open,  sealed,  or 
secret  ballot,  as  he  may  elect.  11. 
The  Legislature  shall  prescribe  the 
manner  of  conducting  and  making 
returns  of  elections,  and  of  deter- 
mining contested  elections;  and 
shall  pass  such  laws  as  may  be 
necessary  and  proper  to  prevent  in- 
timidation, disorder  or  violence  at 
the  polls,  and  corruption  or  fraud 
in  voting,  counting  the  vote,  ascer- 
taining or  declaring  the  result,  or 
fraud  in  any  manner,  upon  the  bal- 
lot. 12.  No  citizen  shall  ever  be 
denied  or  refused  the  right  or  privi- 
lege of  voting  at  an  election,  be- 
cause his  name  is  not,  or  has  not 
been  registered  or  listed  as  a  quali- 
fied voter.  "By  the  Sixth  Article— 
"39.  The  Legislature  shall  not 
pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases: 
that  is  to  say,  for  *  *  The  open- 
ing or  conducting  of  any  election, 

or  designating  the  place  of  voting : 
*    « »» 

The  Wisconsin  Constitntion  con- 
tains a  clause  similar  to  that  of 
Iowa,  the  amendment  ratified  No- 
vember 7,  1882,  reading— **  Art. 
III.'  Skc.  I.  Every  male  person, 
of  the  age  of  twenty-one  years  or 
upwards,  belonging  to  either  of  the 
following  classes,  who  shall  have 
resided  in  the  State  for  one  year 
preceding  any  election,  and  in  the 
election  district  where  he  offers  to 
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TOte  such  time  as  may  be  pre- 
scribed by  the  legislature,  not  ex- 
ceeding thirty  days,  shall  be 
deemed  a  qualified  elector  at  such 
election,  i.  Citizens  of  the  United 
States.  2.  Persons  of  foreign  birth 
who  shall  have  declared  their  in- 
tentions to  become  citizens  con- 
formably to  the  laws  of  the  United 
States  on  the  subject  of  naturaliza- 
tion. 3.  Persons  of  Indian  blood 
who  have  once  been  declared  by 
law  of  Congress  to  be  citizens  of 
the  United  States,  any  subsequent 
law  of  Congress  to  the  contrary 
notwithstanding.  4.  Civilized  per- 
sons of  Indian  descent,  not  mem- 
bers of  any  tribe ;  provided^  that 
the  legislature  may  at  any  time, 
extend,  by  law,  the  right  of  suffrage 
to  persons  not  herein  enumerated ; 
but  no  such  law  shall  be  in  force 
until  the  same  shall  have  been  sub- 
mitted to  a  vote  of  the  people  at  a 
general  election,  and  approved  by 
a  majority  of  all  the  votes  cast  at 
such  election ;  and  provided  fur- 
ther ^  that  in  incorporated  cities  and 
villages,  the  legislature  may  pro- 
vide for  the  registration  of  electors, 
and  prescribe  proper  rules  and  reg- 
ulations." 

A  registry  law  was  passed  in  that 
State,  and  held  valid,  *'The  Con- 
stitution vests  every  person  having 
certain  qualifications  at  the  time  of 
any  election,  with  the  right  of  suf- 
frage at  such  election.  Some  of 
these  qualifications  rest  on  time 
which  may  ripen,  or  facts  which 
may  accrue,  on  the  very  day  of 
election.  So  that  one  may  well  be- 
come vested  with  the  right  of  fran- 
chise pending  the  election,  who 
was  not  so  vested  before,  or  per- 
haps entitled  to  be  registered  at 
the  time  of  registry.  Some  en- 
titled to  the  franchise,  may  be 
sick,  or  absent,  or  imprisoned,  or 


otherwise  disabled,  at  the  time  of 
registry.  But  the  Constitution 
vests  and  warrants  the  right  at  the 
time  of  election.  And  everyone 
having  the  Constitutional  qualifi- 
cation then,  may  go  to  tlie  polls, 
vested  with  the  franchise,  of  which 
no  statutory  condition  precedent 
can  deprive  him.  *  *  Statutes 
cannot  impair  the  right,  though 
they  may  regulate  its  exercise. 
Every  statute  regulating  it,  must 
be  consistent  with  the  Constitu- 
tionally qualified  voter's  right  of 
suffrage  when  he  claims  his  right 
at  an  election.  These  statutes  may 
require  proof  of  the  right,  consist- 
,  ent  with  the  right  itself.  And  such 
we  understand  to  be  the  tlicory  of 
the  registry  law ;  *  to  guard  against 
the  abuse  of  the  elective  franchise, 
and  to  preserve  the  purity  of  elec- 
tions * ;  not  to  abridge  or  impair 
the  right,  but  to  require  reasonable , 
proof  of  the  right.  It  was  un- 
doubtedly competent  for  the  legis- 
lature to  provide  for  a  previous 
registry  of  voters,  as  one  motlc  of 
proof  of  the  right ;  so  that  it 
should  not  be  a  condition  precedent 
to  the  right  itself  at  the  election, 
but,  failing  the  proof  of  registry, 
left  other  proof  open  to  the  voter 
at  the  election,  consistent  with  his 
present  right.  So  the  legislature 
could  provide  for  cliallengers  of 
voters  at  the  election,  and  for  the 
oath  or  proof  necessary  then  to  as- 
sert their  right  against  challenge. 
And  this  we  take  to  be  the  exact 
effect  of  the  registry  law  as  already 
construed  by  this  Court.  If  a 
voter's  name  is  not  on  the  register 
at  an  election,  he  is  in  effect  chal- 
lenged by  the  statute,  and  required 
to  furnish  prescribed  proof  of  his 
right.  If  there  be  no  register  at  an 
election,  the  statutory  challenge 
goes  to  all  the  voters ;  they  must 
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furnish  the  requisite  proofe  of 
right.  These  requirements  are  not 
unreasonable,  and  are  consistent 
the  present  right  to  vote,  as  se- 
cured by  the  Constitution.  The 
statute  imposes  no  condition  prece- 
dent to  the  right ;  it  only  requires 
proof  that  the  right  exists.  The 
voter  may  assert  his  right,  if  he 
will,  by  proof  that  he  has  it ;  may 
vote,  if  he  will,  by  reasonable  com- 
pliance with  the  law.  His  right  is 
unimpaired  ;  and  if  he  be  disfran- 
chised, it  is  not  by  force  of  the 
statute,  but  by  his  own  voluntary 
refusal  of  proof  that  he  is  enfran- 
chised by  the  Constitution  ** : 
Ryan,  C.  J.  State  ex  ret  Wood  v. 
Baker  (1S76),  38  Wis.  71,  86-7. 

'*  But  if  he  were  such  an  agent  in 
the  execution  of  the  registry  law  as 
to  be  responsible  in  his  right  of 
suffrage  for  its  nonfeasance  or  mal- 
feasance ;  if  he  were  bound  to  see 
to  the  putting  of  his  name  and  resi- 
dence on  the  register,  or  charged 
against  his  right  with  irregulari- 
ties or  defects  of  the  register,  so  as 
to  impair  his  right  of  suffrtige  at  the 
election,  it  might  be  impossible  to 
sustain  the  registry  law  under  the 
Constitution.  But  we  cannot  think 
that  such  is  a  necessary  or  even  an 
admissible  construction  of  the  stat- 
ute:'* Id.  87. 

**  And  if  failure  or  error  in  the 
duty  of  the  inspectors,  of  which 
voters  have  no  notice  in  fisict,  could 
operate  directly  or  indirectly  to 
disfranchise  voters  at  the  election, 
we  should  encounter  the  same  dif- 
ficulty in  sustaining  the  statute 
under  the  Constitution.  Nonfea- 
sance or  malfeasance  of  public  of- 
ficers could  have  no  effect  to  im- 
pair a  personal,  vested,  Constitu- 
tional right.  We  see  no  such  pur- 
pose in  the  registry  law.  Surely  it 
would  be  a  strange  attempt  to  pro- 


tect the  elective  franchise  and  pre- 
serve the  purity  of  elections,  to  put 
it  in  the  power  of  inspectors  of 
elections,  by  careless  accident  or 
corrupt  design,  to  disfranchise  Con- 
stitutional voters.  This,  we  take 
it,  would  be  the  actual  effect  of 
avoiding  elections  where  the  in- 
spectors use  defective  or  irregular 
registers  at  the  election,  as  official 
and  valid;  so  entrapping  voters 
into  dispensing  with  proof  of  their 
right,  required  and  authorized  only 
when  their  names  are  not  regis- 
tered at  the  election  *'  :  Id.  87^. 

Notwithstanding  the  strong  opin- 
ions from  Wisconsin,  quoted  above* 
♦  the  Supreme  Court  decided  that  the 
registry  law  of  1879  was  invalid. 
The  act  required  a  previous  regis- 
tration, except  in  the  case  of  one 
becoming  qualified  between  the  last 
day  for  registration  and  the  day  of 
election ;  and  absolutely  prohibited 
anyone  not  registered  from  voting, 
except  as  above  stated.  '*By  the 
effect  of  this  law,*'  said  the  Courts 
**the  elector  may^  and  in  many 
cases  must  and  wi/lf  lose  his  vote, 
by  being  utterly  unable  to  comply 
with  this  law  by  reason  of  absence, 
physical  disability,  or  non-age,  and 
an  elector  can  lose  his  vote  without 
his  own  fault  or  neglect  in  this  par- 
ticular. *  *  »  The  vice  is,  that 
the  law  disfranchises  a  constitu- 
tionally qualified  elector,  without 
his  default  or  negligence,  and 
makes  no  exception  in  his  favor, 
and  provides  no  method,  chance  or 
opportunity  for  him  to  make  proof 
of  his  qualification  on  the  day  of 
election,  the  only  time,  perchance, 
when  he  could  possibly  do  so.  The 
law  undertakes  to  do  what  no  law 
can  do,  and  that  is  to  deprive  a  per- 
son of  an  absolute  right  without 
his  laches,  default,  negligence  or 
consent ;  and,  in  order  to  exercise 


Digitized  by 


Google 


MORRIS  V.   POWELL. 


919 


and  enjoy  it,  to  require  him  to  ac- 
complish an  impossibility  ' ' :  Dells 
V.  Kennedy  (1880),  40  Wis.  555. 
[Associate  Justice  OrTON,  writing 
the  opinion  of  the  Court,  adopted 
the  language  of  Chief  Justice 
Thompson  of  Pennsylvania,  in 
Page  V.  Allen,  supra,  A  similar 
view  was  taken  in  Ohio,  where  the 
elector's  right  to  vote  could  not  be 
established  within  the  five  days 
immediately  preceding  the  elec- 
tion ;  and  only  seven  days  in  the 
year  were  allowed  for  registration  : 
Daggell  v.  Hudson,  (1885),  43  Ohio 
St.  548 ;  and  in  White  v.  Multno- 
mah Co.  (1886),  13  Ore.  317,  and 
Stale  V.  Corner  (l^&^),  22  Neb.  265. 
It  is  competent  for  the  Legislature 
to  prescribe  questions  to  be  pro- 
pounded to  voters,  calculated  to 
draw  from  them  proof  of  their 
qualification  to  vote  at  an  election, 
and  require  the  voters  to  answer 
them  before  they  can  vote;  but 
this  does  not  prescribe  any  new 
qualification  to  the  voter :  State  ex 
ret,  Cothren  v.  Lean  (1859),  9  Wis. 
579;  State  ex  rel.  Doerflinger  v. 
Hilmantle  (1867),  21  Id.  566. 

[The  Constitution  of  Wyoming  is 
not  at  hand,  and  will  be  mentioned 
in  the  Legal  Notes  of  a  succeeding 
number. 

Of  course,  where  the  constitu- 
tion provides  for  a  registry  law,  no 
reasonable  question  as  to  its  valid- 
ity can  arise,  unless  it  has  the  effect 
to  actually  disfranchise  electors : 
Hawkins  v.  Supervisors  0/ Carroll 
Co,  (1874),  50  Miss.  735 ;  Hardesty 
V.  Taft  (1865),  23  Md.  512  ;  Ander- 
son v.  Baker  (1865),  Id.  531 ;  Auld 
v.  Walton  (1857),  12  La.  Ann.  129; 
but  while  admitting  that  a  reason- 
able registration  law  is  constitu- 
tional, the  Supreme  Court  of  Mas- 
sachusetts held  a  law  invalid  which 
required  all  naturalised  voters  to 


register  thirty  days  before  election 
day:  Kineen  v.  Wells  (1887),  144 
Mass.  497;  Attorney  General  v. 
City  of  Detroit  (1879),  78  Mich. 
545.  A  similar  line  of  reasoning 
to  that  in  this  case  was  pursued  in 
Monroe  y,  Collins  (1867),  17  Ohio 
St.  665;  Rison  V.  Farr  (1865),  24 
Ark.  161. 

Where  the  officers  of  election  fail- 
ed to  make  any  registry  of  the  elec- 
tion, and  no  method  was  provided 
for  the  receiving  proof  on  election 
day  of  an  elector's  right  to  vote,  it 
was  held  that  all  ballots  cast  by 
such  unregistered  electors  were 
invalid,  and  could  not  be  counted. 
People  ex  reL  Foley  v.  KoppUkom 
(1868),  16  Mich.  342;  Ensworth  v. 
Albin  (1870),  46  Mo.  450;  People 
ex  reL  Elsworthv.  Laine  (1867), 
33  Cal.  55 ;  Webster  v.  Byrnes 
(1867),  34  Id.  273  ;  People  ex  rel. 
Frost  v.  Wilson  (1875),  62  N.  Y. 
186;  State  V.  Bond  (1866),  38  Mo. 
425;  State  V.  Cook  (1867),  41  Id. 
593 ;  Nefzger  v.  O,  D.  and  St.  Paul 
Ry.  Co.  (1873),  36  la.  642;  Zeiler 
V.  Chapman  (1874),  54  Mo.  502; 
State  \.  Sumter  Co.  (1884),  20  Fla. 
859;  Farren  v.  Buffalo  Co.  (1888), 
5  Dak.  36.  And  where  such  proofs 
could  be  furnished  on  election  day 
but  were  not  the  ballots  then  cast 
were  held  void ;  the  Court  however 
saying,  that  if  the  proofs  had  been 
furnished,  the  ballots  would  have 
been  legal,  although  there  was  no 
registry  whatever:  State  v.  Hil- 
mantle (1867),  21  Wis.  566  ;  State  v. 
Stump/ (i^)y  23  Wis.  630. 

In  Illinois  it  was  held  that  where 
an  unregistered  elector  voted  at  an 
election  without  any  proof  of  right, 
if  it  does  not  appear  that  he  was 
challenged,  or  any  objection  made 
to  his  voting,  the  presumption 
must  be  that  he  was  a  legal  voter, 
so  known  to  the  judges  of  election ; 
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and  the  ballots  must  be  counted:  498;  Kuykendall  v.  Marker  {l^^S)y 
Dale  V.  Irwin  (1875),  78  III.  170  ;  89  Id.  126  ;  Hodge  v.  Linn  (1881), 
Clark  V.   Robinson  (1878),  88  Id.      100  Id.  397.    W.  W.  Thornton. 


EDITORIAL  NOTE. 

The  increased  size  of  this  number  requires  for  once  the 
omission  of  the  Abstracts  of  Recent  Decisions,  which  will  be 
continued  from  month  to  month  but  with  a  selection  more 
especially  designed  to  contain  valuable  cases  in  the  various 
United  States  Courts  in  preference  to  those  in  the  State 
Courts  as  less  likely  to  fall  under  professional  notice. 

A  new  department,  here  begun,  will  precede  the  Ab- 
stracts hereafter,  and  will  especially  be  devoted  to  noticing 
changes  in  the  laws  embodied  in  the  leading  articles  and 
annotations  contained  in  the  recent  volumes  of  this  periodi- 
cal. It  is  not  intended  to  make  these  Editorial  Notes  less 
valuable  for  reference  than  the  leading  articles  and  the  anno- 
tations ;  rather  the  contrary,  as  otherwise  slight  changes  in 
the  law  could  not  be  noticed  until  they  had  accumulated 
into  a  mass  sufficient  to  form  another  article  or  annotation. 

Advantage  will  be  taken  of  -the  space  afforded  in  the  few 
pages  devoted  each  month  to  these  Editorial  Notes,  to  fur- 
nish the  statutory  changes  in  the  law,  and  as  often  as  pos- 
sible in  the  literal  language  of  the  statutes  themselves. 
There  is  so  much  difficulty  in  obtaining  a  library  of  the  ses- 
sion laws  and  the  actual  use  for  it  is  so  infrequent  that  the 
printing  of  the  statutes  may  often  save  the  expense  of  pur- 
chasing the  volumes  of  the  laws.  Moreover,  it  is  dangerous 
to  cite  cases  dependent  upon  statute  law  without  having  the 
statute  at  hand  to  confinn  the  summary  made  by  a  law 
writer ;  at  least,  the  evident  similarity  of  statutes  in  differ- 
ent states  affords  good  reason  for  citing  decisions  from  one 
state  in  another  when  the  similarity  can  be  easily  estab- 
lished. This  lias  been  notably  true  in  the  use  of  the  lead- 
ing article  on  Legal  Holidays  {anie^  page  137.) 

Thus  it  is  hoped  to  make  the  American  Law  Register 
more  fully  what  its  name  signifies — a  record  of  American 
Law  from  month  to  month ;  omitting  all  temporary  and  un- 
important as  well  as  merely  local  decisions  and  statutes,  and 
excluding  other  interesting  and  even  valuable  articles  which 
cannot  be  classified  with  reference  matter.  Such  excluded 
matter  will  continue  to  appear  in  the  pages  of  the  Current 
Comment.  JOHN  B.  Uhle. 
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ACCIDENT  INSURANCE. 

Condition 
That  insurance  shall  not  cover  entering  or  trying  to  enter  or  leave  a 
moving  conveyance  using  steam  as  a  motive  power,  railroad  em- 
ployees excepted,  does  not  debar  a  baggage  checker  of  a  transfer  com- 
pany from  recovering .  754 

Bmploybb. 
Baggage  checker  of  a  transfer  company,  living  in  one  place,  whose 
business  is  to  board  and  meet  trains  and  check  baggage  to  other  lines 
is  a  railroad  employee  within  the  terms  of  an  accident  policy    .    .  794 

Evidence. 
Marks  of  extreme  violence,  recently  inflicted  and  causing  injuries  re- 
sulting in  death,  constitute  prima  facte  evidence  of  deatli  "through 
external,  violent  and  accidental  means" 133 

ACTION. 
Demurrer. 
Answer  alleging  that  note  was  executed  for  a  certain  consideration, 
and  deposited  with  a  bank,  not  to  be  delivered  up  imtil  tlie  considera- 
tion is  fulfilled,  is  not  demurrable 547 

ADMIRALTY. 

Jurisdiction 
Of  the  admiralt}'  court  attaches  only  when  the  damage  has  been  done 
and  the  injury  consummated  upon  the  water ;  the  fact  that  it  was 
done  upon  the  ship  is  in  itself  insufficient 547 

Maritime  Lien 
For  damages  caused  by  collision,  takes  precedence  of  liens  for  repairs 
and  supplies 133 

Steam  Dredge 
Is  a  subject  of  admiralty  jurisdiction 133 

Wages 
Lien  for,  is  not  lost  by  an  authorized  suit  brought  on  behalf  of  the 
employee  by  the  master  of  the  vessel 547 

AGENCY. 

Authority  to  Sell 
Does  not  imply  authority  to  collect  the  price  of  the  goods  sold  .    .    69 

Commissions. 

Real  estate  agent  is  not  entitled  to  a  commission  upon  a  sale  made 
by  the  owner  to  a  purchaser  not  procured  by  him,  unless  he  has  been 

given  the  exclusive  right  to  sell 133 

But  where,  bv  the  agent's  exertion,  the  owner  and  purchaser  are 
brought  together,  and  the  sale  is  subsequently  made  without  his  inter- 
vention, the  agent  is  entitled  to  a  commission 202 

Cannot  recover  on  a  quantum  meruit  under  a  contract  to  make  him 
sole  agent  to  sell  on  commission  to  be  in  full  for  any  service  ren- 
dered     551 

Illegal  Contract. 
Advances  made  by  an  agent  in  effecting  a  combination  for  a  purpose 
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AGZ^CY —(continued.) 

which  is  unlawful  and  against  public  policy,  cannot  be  recovered 
back  from  the  principal 202 

ANIMALS. 

Owner 

Of  dog,  which  he  looses  for  his  own  advantage,  is  responsible  for  in- 
juries done  by  it  to  passers  on  the  public  street 202 

I^iability  of,  for  injuries  by  vicious  dog 26 

Possession 
Of  cattle  running  at  large  on  a  range,  which  is  common  pasturage,  is 
constructively  in  the  person  holding  the  title 69 

APPEAI,.    See  Legai*  Holidays,  Error  and  Appeai,. 
Habeas  Corpus. 
The  Supreme  Court  of  the  United  States  must,  upon  an  appeal  from 
the  action  of  a  circuit  court,  examine  the  evidence  taken  in  the  latter 
court  to  sustain  or  defeat  the  petitioner's  right  to  his  discharge  under 
writ  of 658 

APPEARANCE.    See  Legai,  Houdays. 

ATTORNEY-AT-LAW. 
Disbarment 
Should  be  decreed  because  of  an  act  by  an  attorney,  whether  in  the 
discharge  of  the  duties  of  his  office  or  not,  which  shows  such  a  want 
of  professional  or  personal  honesty,  as  renders  him  unworthy  of  pub- 
lic confidence 202 

BAILMENTS. 
Deposit  on  Storage 
Of  grain  is  a  bailment,  although  under  the  agreement  of  deposit 
.  other  grain  may  be  substituted  for  that  actually  deposited  ....  267 

BALLOT  BOX.    See  Ei^ECTiONS. 

BANKS  AND  BANKING. 

Acceptance 
Of  draft  may  be  made  by  a  telegram  promising  to  pay 548 

Alteration. 
Addendum  to  note,  making  the  amount  of  interest  greater  than  the 
legal  rate,  is  material  and  will  discharge  a  surety  who  did  not  sign 
it 621 

Banker 
Includes,  for  purposes  of  taxation,  one  whose  business  is  buying  and 
selling  stocks  for  his  customers,  and  who  employs  capital  in  his  busi- 
ness and  has  a  regular  place  fpr  transacting  it 202 

Check 
Must  be  accepted  before  suit  can  be  maintained  against  the  bank,  but 
an  acceptance  may  be  implied  from  the  bank's  charging  it  up  to  the 
account  of  the  drawer 331 

COW^TERAI^. 

Deposit  of,  with  a  bank,  as  security  for  loans,  does  not  render  the 
bank  a  gratuitous  bailee,  but  it  is  liable  for  the  want  of  ordinary  and 

reasonable  care  in  the  custody  of  such  collaterals 331 

COI^LECTION. 

A  bank  receiving  a  draft  for  collection  impliedly  undertakes  to  per- 
form such  duties  as  are  necessary  for  the  protection  of  the  cna- 

tomer 634 

The  principles  of  the  law  of  principal  and  agent  applied  to  a  bank  un- 
dertaking to  collect 634 

The  question  of  such  liability  and  cases  thereon,  considered  .  637-657 
The  contrary  doctrine  that  where  such  bank  has  forwarded  the  paper. 
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BANKS  AND  BaNKTSG— (continued.) 

and  placed  it  in  the  hands  of  responsible  agents,  it  is  relieved  from 

responsibility,  stated 637-657 

Difference  between  paper  received  for  collection,  and  for  transmission 
for  collection     640 

Coi,i,ECTiON  OF  Check 

By  draft  of  the  paying  bank,  which  is  dishonored  when  presented, 
but  which  the  depositor  subsequently  directs  the  collecting  bank  to 
hold  a  few  days  and  then  send  to  him,  does  not  render  the  bank  liable 
for  its  negligence  taking  the  draft  instead  of  cash 267 

Exemption  of  National  Bank 
From  suit  in  a  State  court,  may  be  waived  by  the  bank 69 

Forged  Check. 
Money  paid  upon,  to  an  innocent  holder,  cannot  be  recovered  back  by 
the  bank  on  which  such  check  was  drawn 33 1 ,  405 

Indorsement. 
Restrictive,  on  draft  left  for  collection,  notice  that  the  bank  is  merely 
agent  to  collect 792 

LlABIUTY  FOR   PUBI^IC  MONEY. 

Depositary  of  public  money  cannot  be  held  responsible  for  payments 
made  by  order  of  a  committee  having  official  charge  of  the  luud  .  267 
President 
Of  bank  is  not  such  a  trustee  as  to  give  a  court  of  equity  jurisdiction 

over  him  for  the  misappropriation  of  the  bank's  funds 202 

Knowledge  by,  of  equities  aflfecting  notes  offered  by  him  for  discount 
is  not  imputable  to  the  bank 331 

behring  sea. 

American  rights  in , 625 

BIBLE^    See  Christianity. 

BILLS  AND  NOTES 

Al^TERATION 
By  joint  maker,  without  the  consent  of  the  other  joint  maker,  will, 
if  material,  render  the  note  void  as  to  the  latter 133 

Attorney's  Fee 
When  stipulated  for  in  a  promissory  note,  may  be  recovered  without 
proof  of  the  value  of  the  services  rendered 331 

Blank 
For  name  of  i>ayee,  may  be  filled  in  by  any  bona  fide  holder  of  the 
note  within  a  reasonable  time  after  it  comes  into  his  possession  .  202 

Bona  Fide  Holder. 
Purchaser  of  a  note,  who  has  knowledge  that  it  was  given  in  a  specu- 
lative wheat  deal,  is  not  a  ^<?«ayj£f<^  holder  for  value 133 

Contribution 
Cannot  be  expected  from  co-sureties  by  a  surety  on  a  promissory 
note,  which  has  been  renewed  by  a  note  signed  by  the  principal  and 
last-mentioned  surety  only 331 

Corporation  Note. 
Authority  of  the  president  of  a  corporation  to  indorse  a  promissory 
note  in  its  name,  may  be  found    from  the  surrounding  circum- 
stances      267 

Delivery 
Of  note  deposited  with  a  bank  to  await  performance  of  a  condition, 
cannot  be  made  until  the  condition  is  fulfilled 547 

Holder. 

Purchaser  of  a  promissory  note  payable  to  the  order  of ,  who  fills 

his  own  name  therein,  is  a  subsequent  holder  within  the  Act  of  Con- 
gress of  March  3,  1887,  as  amended  by  that  of  August  13,  18S8  .  792 

Indorsement 
Is  constituted  by  a  guaranty  of  payment  and  waiver  of  demand  and 
notice,  written  upon  tho  back  of  a  promissory  note 267 
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BILIvS  AND  l^OrnS— (continued,) 

INDORSBR 

May  maintain  an  action  against  the  maker  of  a  note,  which  he  has 
taken  up,  notwithstanding  the  fact  that  there  was  no  proper  demand 

or  notice  of  non-payment 69 

Nor  is  he  precluded  fix>m  recovering  from  the  maker  by  the  fact  that 
he  paid  the  original  note,  not  in  cash,  but  by  the  sutistitution  of  a 

new  note  of  his  own 69 

Of  a  note  payable  to  the  maker's  own  order,  is  liable  thereon, 
although  his  indorsement  is  made  prior  to  that  of  the  maker  .  .  405 
Who  has  voluntarily  paid  a  note  from  which  he  was  discharged  by 
the  negligence  of  the  bank  which  held  it  for  collection,  cannot  re- 
cover back  from  the  bank  the  amount  so  paid 203 

Request  bj^,  that  the  holder  will  extend  the  time  of  pajrment  of  a 
note,  constitutes  a  waiver  of  demand  and  notice 203 

Lex  Loci. 
A  note  made  in  one  State,  and  payable  in  another,  is  governed  by 
the  laws  of  the  latter 203 

Payment 
Of  a  note  made  payable  at  the  convenience  of  the  maker,  must  be 

made  within  a  reasonable  time 203 

Time  of,  may  be  controlled  by  a  separate  written  agreement .   .    .  268 

Possession 
By  widow  of  an  unindorsed  note  in  the  name  of  her  husband  does 
not  establish  her  ownership  in  the  note 331 

Sale 
Of  drafts  by  one  to  whom  they  have  been  indorsed  in  blank  for  col- 
lection, vests  a  good  title  in  the  purchaser 331 

BILLS  OF  LADING.    See  Common  Carriers,  Fire  Insurance. 

CHARITABLE  INSTITUTIONS. 

Liability  of,  for  negligence 209 

The  effect  of  the  motive  of  a  founder 209 

The  ralet /Respondeat  superior 213 

CHATTEL  MORTGAGES. 

Accomodation  Indorser 
May  be  protected  by  a  chattel  mortgage  given  by  the  maker,  and 
such  mortgage  will  inure  to  the  benefit  of  the  holder  of  the  note  .  405 

Mortgagee 
May  purchase  at  his  own  sale,  but  the  burden  is  on  him  to  show  the 

fairness  of  the  sale 69 

Is  not  required  to  deliver  to  the  mortgagor  on  his  own  premises, 
goods  which  he  has  taken  into  his  possession  after  a  demult,  but 
which  have  subsequently  been  redeemed 133 

Retention  of  Possession 
By  mortgjagor  of  a  stock  of  goods,  with  the  understanding  that  he 
shall  continue  to  sell  them  at  retail  in  the  ordinary  course  of  trade, 
renders  the  mortgage  fraudulent  and  void  as  to  his  creditors  .    .   .  268 

CHECKS.    See  Banks  and  Banking. 
Certification 
Is  not  constituted  by  a  verbal  statement  that  a  check  is  good  and  will 
be  paid 133 

CHRISTIANITY. 
Christianity  and  the  Common  Law. 

Part  of  the  common  law  in  England 273 

This  statement  excepted  to  by  Lord  Coleridge 276 

In  the  United  States,  same  maxim  asserted  in  some  cases  ....  277 

Repudiated  by  the  State  governments 277 

The  question  considered  in 

Arkansas 284 
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CHRISTIANITY— (r^/t«i^^.) 

Delaware 283 

Louisiana 278 

Massachusetts 283 

Missouri 284 

New  York 278-280 

North  Carolina 284 

Ohio 278 

Pennsylvania 280 

South  Carolina 284 

Dr.  Wharton's  doctrine 284 

Public  Schoow. 
The  adoption  of,  and  reading  any  ix>rtion  of  the  Bible  in,  is  in  viola- 
tion of  me  Constitution  of  Wisconsin    286 

The  meaning  of  the  word  *'  sectarian  "  as  used  in  the  Wisconsin  Con- 
stitution   286 

The  meaning  of  the  term  '*  sectarian  instruction  "  in  the  Wisconsin 

Constitution 286 

Reading  from  the  Bible  without  comment  is  instruction 286 

The  stated  reading  of  the  Bible  in,  is  **  worship  '*  within  the  consti- 
tutional prohibition 286 

School  room  a  place  of  worship 286 

Religion  as  a  system,  cannot  be  taught  in  the  common  schools  of 

Wisconsin 286 

Morality  and  good  conduct  mav  be  inculcated 286 

The  function  of  the  State  in  relation  to  religion  under  the  constitu- 
tional government,  and  the  constitutional  aspect  of  the  Bible  in  the 
public  schools  considered 321-330 

COMMON   CARRIERS.    See  FiRB  Insurance,  Interstate  Com- 
merce, Railroads. 

Bill  of  Lading 
Stipulation  in,  for  an  agreed  valuation  to  cover  loss  or  damage  from 
any  cause  whatever,  does  not  relieve  the  carrier  from  loss  by  his  own 

negligence 766 

Fml  value  may  be  recovered 766 

The  doctrine  discussed,  and  the  decisions  and  laws  of  the  various 
States  in  the  Union  collected 771-792 

Cattle. 
Condition  of,  at  the  time  of  shipment  must  be  looked  to,  in  action 

for  damages 548 

Duty  of  carrier  to  feed  and  water  does  not  arise  when  there  is  a  special 

contract 548 

Effect  of  a  special  contract 548 

Contracts  Against  Public  Policy. 
Agreement  between  rival  steamboat  owners  to  cease  competition  is 

void  and  will  not  be  enforced 203 

Release  by  a  shipper  of  a  common  carrier  from  all  loss  or  damage  to 

goods  in  course  of  transportation,  is  void 203 

Fire  clause  in  a  bill  of  lading,  which  exempts  from  liability  for  loss  by 
fire  a  railroad  company  that  has  made  no  junction  in  its  freight  rates 

in  consideration  of  such  clause,  is  void 268 

But  a  clause  limiting  liability  in  consideration  of  a  reduced  rate  of 
transportation,  to  a  certain  specified  amount,  in  case  of  loss  or  damage 

through  the  negligence  of  the  shipper,  is  invalid 268 

Otherwise  in  Pennsylvania 405 

Deuverv  to  Warehouseman 
Terminates  the  liability  of  the  carrier  . 405 

Fare. 
Bound  to  receive  pa3rment  in  legal  tender  notes  from  passenger  on 

the  train 195 

Cannot  refrise  to  accept  such,  and  eject  passenger 195 
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Action  for  damages  lies  for  such  ejectment 195 

Insurance. 

Insurable  interest  of  common  carrier 44 

Limitation  of  Liability.    See  Biw,  op  Lading. 

Mob. 
Destruction  by,  of  goods  in  the  custody  of  a  common  carrier,  render 
the  latter  liable,  in  the  absence  of  any  contract  limiting  liability  .  203 

Passkngers. 
Rules  and  regulations  for  carriage  of  passengers,  must  be  reason- 
able   i$)i 

Carrier  must  deal  in  a  reasonable  manner  with 191 

Boardingftrain  without  first  paying  fieure,  establishes  the  position  of 

debtor  and  creditor 195 

Unable  to  und  ticket,  must  be  allowed  reasonable  time  to  search  for 

same 197 

Entitled  to  reasonable  time  to  borrow  money  to  pay 197 

Allowed  reasonable  time  to  look  for  coin  lost  in  the  car,  before  being 

ejected 198 

Extra  charge  for  packages  too  large  to  carry  on  the  lap  of  pas^ 

senger 199 

Intoxicated,  expulsion  of 199-200 

Sick  passenger 199 

Passenger  stricken  with  apoplexy 20a 

On  a  free  pass 386,  391-404 

Passengers*  Baggage. 
Ladies'  jewelry  carried,  by  a  man  traveling  alone,  for  transportion  is 
not 548 

PERISHAB1.E  Goods. 
Butter  received  in  summer  for  shipment  South,  must  be  shipped  itt 
such  manner  as  to  prevent  injury  by  beat 332 

Tender 
Of  five  dollar  gold  piece,  or  le^l  tender  note,  not  unreasonable.  .  191 

Conductor  must  be  supplied  with  sufficient  change 191 

Distinction  between  railroads  and  street  railways,  as  to  reasonable 

tender 191 

Of  coins  worn  smooth  by  use 195 

Of  passenger's  fare  by  third  person  valid 197 

COMMON  LAW.    See  Christianity. 
CONFISCATION. 

Of  real  estate  as  enemy  property,  by   proceedings  in  retn,  under 

Act  of  1862,  puts  the  fee  in  abeyance Ii8 

Proceedings  tn  rem^  against  enemy  property,  are  personal  for  pun- 
ishment   118 

If  owner  pardoned,  as  a  personal  offender,  fee  revests  in  him  .    .  u8 

Proceedings  7»  r^»  treated  as  i»^^r5c>«aw 128 

Children  of  offender  can  recover • 128 

Proceedings  and  cases  under  the  Act  of  Congress  .        •  .   .    .128-132 

CONGRESS.     See  INTERSTATE  COMMERCE. 

CONSTITUTIONAL  LAW.     See  Habeas  Corpus  Interstate  Com- 
merce. 
Theories  of  the  time  when  the  transformation  occurs  from  a  Territory 

of  the  United  States  into  a  State  of  the  Union 241 

The  question  as  to  when  the  constitutional  provisions  become  the 
Supreme  law  and  override  previous  constitutions  and  laws,  con- 
sidered    242 

Duty  of  the  Supreme  Court  on  appeal  from  the  action  of  a  Circuit 

Court  upon  a  writ  of  habeas  corpus 658 

Convention. 
Power  of,  is  limited  by  the  people 239 
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CONSTITUTIONAL  LAW'-{continu€d.) 

The  ri^ht  to  limit  the  powers  of  delegates  to  Constitutional  Conven- 
tions, IS  the  same  as  that  to  limit  the  power  of  Representatives  in  the 

Legislature 239 

The  case  of  Stai^  of  Montana  ex  rel.y  Thompson  v.  A>««<y  distin- 
guished from  the  Pennsylvania  Case 240 

Due  Process  op  Law. 
Trial  and  commitment  of  one  alieady  tried  and  acquitted,  is  depriv- 
ing him  of  his  liberty  without . 793 

Marshai^. 
Any  duty  of  a  Deputy  United  States  Marshal,  which  is  feirly  inferable 
from  his  office,  when  legally  performed,  is  an  act  done  ia  pursuance 
of  a  law  of  the  United  States,  and  entitles  him  to  release  from  arrest 
by  State  authorities,  performance  charging  the  act  to  be  a  crime  .  658 
When  powers  of  a  Deputy  United  States  Marshal  are  those  of  a  peace 

officer 658 

United  States  Marshals  are  ministerial  officers,  and  part  of  the  execu- 
tive department  of  the  government,  with  duties  beyond  those  specially 
prescribed  by  acts  of  Congress,  and  arising  from  the  Constitution 
Itself. 586 

Ordinance  of  a  Constitutionai,  Convention 
Convenient  method  of  separating  temporary  provisions  from  the  body 

of  the  proposed  Constitution 223 

The  force  of  such  ordinance * 223 

The  true  function  of,  accompanying  a  proposed  Constitution  submitted 
for  the  approval  of  the  voters,  considered 240 

Pouce  Power. 

Meaning  of  the  phrase 411 

Sic  uiere  ttio  ut  alienum  non  laedas, 413 

President. 
Authority  of  to  protect  the  Judges  of  the  United  States  Courts  in  the 

discharge  of  their  duty 658 

The  Department  of  Justice  is  the  proper  one  to  direct  the  means  of 
protection  in  the  use  of  the  civil  power 658 

Speciai,  Legisi^ation. 
Act    prescribing  a  method  of  appointing  municipal  offices,  whose 
provisions  are  limited  to  such  cities  as  shall  accept  it  at  a  popular 
election,  is  not  special  or  local  legislation 268 

State  Courts 
May  enjoin  a  citizen  of  the  State  from  prosecuting  suits  begun  in 
another  State  for  the  purpose  of  evading  the  laws  of  his  own  State  .  268 

Taxation 
Cannot  be  levied  by  a  State  on  the  rolling  stock  of  a  foreign  cor- 
poration, which  is  used  in  interstate  commerce 622 

CONTRACT. 

Affirmance. 
Any  act  of  ratification  after  knowledge  of  facts  sufficient  to  rescind 
for  fraud,  is  aH 549 

Mistake. 
Palpable  error  in  a  Government  contract,  through  the  failure  to  strike 
out  a  word  in  the  printed  form  and  insert  another  in  its  stead,  will 
be  corrected  by  the  Court 204 

PuBi^ic  Policy 

Forbids  the  organization  of  an  association  for  the  purpose  of  increas- 
ing the  price  or  decreasing  the  production  of  a  commodity  in  general 
use 719 

Restraint  of  Trade. 
Agreement  to  sell  an  article  to  no  one  in  the  State  except  the  other 
party  to  the  contract,  and  to  constitute  him  the  exclusive  agent  for 

Its  sale,  is  not  void 332 

Nor  is  an  agreement  not  to  teach  the  French  or  German  language 
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CO^TRACr— {continued.) 

within  a  desi^^nated  State  for  a  specified  time  unless  it  plainly  appears 

that  the  restriction  is  greater  than  the  necessity .  406 

Third  Partibs. 
The  consideration  of  a  contract  between  two  parties  for  the  benefit  of 
a    ttird  party  is  the  consideration  for  the  promise  of  the    third 

party 592 

Privity  in  contracts  for  the  benefit  of  a  third  person  is  the  same  as 

that  between  the  promisor  and  the  promisee 592 

May  brin§  action  thereon  in  his  own  name 592 

The  question  as  to  the  right  of  a  third  party  to  sue  in  his  own  name 
upon  a  contract  made  for  his  benefit  discussed,  and  the  cases  in  the 
different  States  thereon  considered  and  collected 596-^21 

COPYRIGHT. 
Infringement. 
Where  two  pictures  are  dissimilar,  the  variations  being  more  than 
colorable,  there  is  no 793 

CORPORATIONS.    See  Municipai,,  Naturai,  Gas  Corporations. 

Conveyance  t^)  Foreign  Corporation 
Is  not  rendered  void  by  its  &ilure  to  comply  with  the  statutory  condi- 
tions entitling  it  to  do  business  in.  the  State 134 

Forfeiture 
Of  corporate  rights  can  be  taken  advantage  of  only  by  the  sovereign 
powerwhich  granted  the  franchise 204 

Internai,  Improvement. 
Corporations  constructed  to  lay  out,  and  construct  or  cause  to  be  laid 
out  and  constructed  and  maintained  a  line  of  piping  for  transporting 
petroleum,  or  other  oils,  are  engaged  in  internal  improvements  .  102 

LlABIUTY  FOR  STOCK  TRANSFER. 

A  corporation  cannot  be  held  liable  for  the  fraudulent  misappropria- 
tion of  stock  by  one  who  secures  a  transfer  to  himself  by  a  properly 
executed  power  of  attorney 70 

Managers  of  Savings  Bank 
Must  exercise  such  oversight  of  the  actions  of  officers  and  committees 
appointed  by  them  as  a  reasonably  prudent  man  would  exercise  in 
his  own  business 204 

Minority  Stockholders. 
Rights  of,  cannot  be  sacrificed  by  the  majority  after  the  expiration  of 
the  charter,  through  a  sale  of  the  corporation  property  made  v^thout 
their  consent 204 

Misappropriation  of  Funds 
Of  a  corporation,  when  constituted 69 

Power  of  Conferring  Degrees. 
Degree  of  Doctor  of  Medicine  cannot  be  conferred  by  a  corporation 
chartered  for  **  literary  and  scientific*'  purposes 406 

Stockholders*  List 
Cannot  be  copied  b^  a  stockholder  for  the  purpose  of  securing  aid  in 
bringing  a  suit  against  the  corporation 406 

Unpaid  Stock  Instai«ments 
Do  not,  in  the  absence  of  a  special  contract,  give  the  corporation  a 
lien  upon  the  stock  for  the  amount  unpaid 332 

COSTS. 
Taxation. 
The  costs  of  printing  the  bill  and  pleadings  in  a  suit  in  the  Circuit 
Courtof  the  U.  S.  cannot  be  taxed 793 

COURT.    See  Legai,  Houdays. 

CRIMINAL  LAW.    SEE  Forgery. 
Confession 
Made  before  the  coroner  by  a  person  under  arrest  for  murder,  who 
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had  been  instructed  as  to  his  rights,  is  voluntary  and  may  be  given  in 
evidence  against  him 622 

Jury. 

Discharge  of  the,  by  the  fudge  on  accotmt  of  his  own  ill  health,  on 
an  adjourned  hearing, without  the  prisoner's  consent,  is  equal  to  an  ac- 
quittal of  the  prisoner 793 

Larcbny 
By  broker,  what  constitutes 332 

Pardon 
Upon  conditions  which  are  afterwards  broken,  will  authorize  the  con- 
vict's recommitment  to  the  penitentiary,  even  though  his  original 
term  has  expired 204 

CUSTOM  DUTIES. 
Ad  Valorbm. 

Gun  blocks  planed  on  two  sides  are  subject  to 549 

Rough  hewn  or  sawed  gun  blocks  only  fiBill  within  classification  of 
"manu&cturesof  wood  not  specially  provided  for." 549 

DAMAGES. 

EzPBCTBD  Profits 
Are  not  a  proper  element  of  damages  in  an  action  for  false  representa- 
tions   70 

Liquidated  Damagbs 
Will  be  changed  into  a  penalty  by  the  waiver  of  complete,  and  the  ac- 
ceptance of  part  performance,  of  an  entire  contract 70 

Mbasurb  op  Damagbs 
To  be  recovered  under  an  oil  lease,  with  covenant,  **  to  continue,  with 
due  diligence  and  without  delay,  to  prosecute  the  business  to  success 
or  abandonment ;  and  if  successful,  to  prosecute  the  same  without 

interruption,  for  the  common  benefit  of  the  parties." iii 

Under  action  for  account,  where  oil  has  been  taken  hy  lessee  under 
a  lease  for  boring  for  salt  wells  and  manufacturing  salt,  is  the  value  of 

the  oil  at  the  instant  it  separated  from  the  land 112 

Under  a  lease  of  oil  lands,  reserving  no  rent  or  term,  whereby  the 
lessee  is  to  sink  a  well  of  a  certain  depth  in  a  given  time  with  right  of 
entry  bv  the  lessor  in  case  of  breach,  the  latter  can  only  recover 
nominal  damages,  not  what  it  would  cost  to  sink  the  well  .  .  .  .113 
Measure  of  damages  on  a  contract  to  dig  an  oil  or  gas  well.    .   .   .115 

DAYS  OF  PUBLIC  REST.    See  Lbgai,  H01.IDAYS. 

DEBTOR  AND  CREDITOR. 

Payment 
By  check  is  conditional  only  and  defeasible  on  the  dishonor  of  the 

check 204 

Acceptance  of  the  note  of  a  third  party  for  a  pre-existing  debt,  and 
the  surrender  of  the  original  notes  which  represented  the  debt,  will 

discharge  the  original  debtor 268 

DECEIT. 

Fai*sb  Reprbsbntations 
As  to  stock  of  corporation  which  is  given  in  exchange  for  other  stock, 
will  sustain  an  action  of  deceit,  although  diligent  inquiry  has  not 
been  made  as  to  the  truth  or  fiedsity  of  such  representations  .   .    .   .719 
DEEDS. 

Delivery 
After  death  of  grantor  conveys  no  title 720 

Insanity  of  Grantor 
Does  not  affect  the  title  to  real  estate  of  a  purchaser  for  value  who 
buys  from  the  grantee  of  the  lunatic  without  notice 204 

Survivorship. 
Conveyance  to  a  man  and  his  vrife.  and  the  survivor,  gives  each  an 
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estate  for  life,  with  remainder  in  fee  to  the  survivor,  in  Illinois  .   .  622 

Unduk  Influence 
Sufficient  to  warrant  the  setting  aside  of  a  conveyance  is  shown, 
where  a  &ther,  under  threats  from  his  daughter  and  her  husband, 
procures  from  his  natural  daughter  a  re-conveyance  of  property  he 
has  previously  con-^eyed  to  her  as  a  provision,  such  daughter  acting 

without  advice 622 

The  fact  of  a  favorite  son,  who  has  remained  at  home  and  managed 
his  father*s  farm  for  years,  obtaining  a  conveyance  from  the  father, 
under  threats  of  leaving  home,  the  latter  bemg  sound  in  mind,  and 
acting  with  freedom  of  will,  does  not  constitute 720 

Warranty. 
Habendum y  **as  a  good  and  indefeasible  estate  in  fee-simple,"  does 

not  constitute  a  covenant  of  warranty 720 

Nor  does  the  word  *'  grant,'*  when  used  alone,  constitute  a    .   .    .  720 

DENTISTS 

May  be  required  by  statute  to  obtain  from  a  State  l)oard  of  examiners 
acertificate  as  a  pre-requisite  to  continuing  practice 134 

DEPOT  COMPANY. 

Liable  for  torts  committed  upon  railroad  passengers  by  an  employee 

of  vicious  temper 22 

Duty  of  the  proprietor,  owner  or  controller  of  a  place  open  to  the 
public  discussed,  and  the  principles  relating  thereto  examined  .  24-31 
Difference  between  liability  of  tne  owner  of  a  vicious  dog,  and  the  doc- 
trine as  applied  to  human  beings,  lies  in  the  fact  that  at  common  law 
scienter  must  be  alleged  and  proved  in  action  for  damages  by  vicious 
dog 26 

DIVORCE. 
Cruel.  Treatment 
By  a  husband  is  not  excused  by  the  fiict  that  it  is  the  result  of  habitual 

intoxication 332 

Drunkenness 
Does  not  include,  so  as  to  constitute  a  cause  for  divorce,  the  excessive 
useof  morphine  by  hypodermic  injections .332 

DRUMMERS'  TAX.     See  INTERSTATE  COMMERCE. 

EASEMENTS. 

Defined  as  a  right  without  profit,  in  the  land  of  another 73 

A  profit  a  prendre,  is  a  right  to  take  or  sever  something  valuable  from 

the  land  of  another 73 

Distinguished  from  profits  a  prendre^  on  the  ground  that  they  are 

merely  rights  to  use  without  profit 73 

Requisites  to,  are  a  dominant  and  servient  tenement 73 

Benefit  must  be  private,   irrevocable,  and  unattended  with  direct 

tangible  profit 73 

Burden  must  be  imposed  upon  corporeal  property,  not  the  owner,  and 
be  either  positively,  or  consequentially,  injmious  to  its  enjoyment .  73 
Incident  to,  are  tiie  right  of  the  owner  of  the  servient  tenement  to 
use  the  locus  in  quo,  in  every  respect  not  interfering  with  the  ease- 
ment, and  the  duty  of  the  owner  of  the  dominant  tenement  to  repair 

^     and  amend 73»   74 

Acquired  by  grant,  prescription,  and  by  implication  of  law  ...  74 
The  distinction  between  legal  and  equitable,  created  by  covenant  or 

reservation,  not  always  observed 74 

To  create  an  easement  at  law,  sufficient  if  the  intention  to  grant  be 

manifest 74 

Creation  of  Equitabi,e. 

By  covenant  or  reservation 76-81 

By  parol  agreement 8i-<83 
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EASEMENTS— (f^/z««r^.) 

Enforcement  of  Equitable. 
The  restriction  of  the  use  of  the  property  must  not  amount  to  a  gen- 
eral restraint  of  trade 83 

Equity  will  not  enforce  a  covenant  where  a  material  change  has  oeen 

caused  in  the  property ^S 

Nor  where  it  would  be  oppressive  to  give  effect  to  the  covenant  owing 

to  the  altered  circumstances  .    .    .    .    , 83 

The  question  considered,  in  cases  where  the  complainant  has  himself 
alterec^  the  condition  of  tlie  property  ;  where  he  has  permitted 
breaches  by  other  covenantors ;  and  where  the  change  is  referable  to 

the  acts  of  others 83-87 

The  restriction  must  be  intended  to  benefit  the  property,  and  not  be  a 
personal  advantage  of  tlie  original  covenantee    .    .       .......    87 

Equitable  remedies  considered 90-92 

Equitable. 
Defined  as  a  right  %vithout  profit  which  the  o'wner  of  land  has  acquired 
by  contract,  or  estoppel,  to  restrict,  or  regulate,  for  the  benefit  of  his 
own  property,  tlie  use  and  enjoyment  of  the  land  of  another  ,  .  75 
Scope  of  not  easily  defined,  but  they  either  prohibit  or  regulate  the 
erection  of  buildings,  or  prescribe  the  purposes  for  which  real  prop- 
erty shall  or  shall  not  be  used 75 

Stairway. 

Under  what  circumstances  premises  may  be  subject  to  an  easement  in 

a  stairway 269 

EJECTMENT. 

Federal  Courts. 

Ejectment  can  only  be  had  in  the,  upon  Uie  strict  legal  title  .  .  549 
The  fact  that  a  party  holds  a  State  certificate  of  purchase  of  land, 
though  such  is   pritna  facte  evidence   of  title,   does    not  alter  the 

case 549 

ELECTIONS. 

Conduct  of. 

In  Pennsylvania,  an  Ordinance  of  a  Constitutional  Convention  can- 
not contravene  the  law  calling  the  Convention 239 

Congress. 

Doctrine  that  Congress  can  enforce  State  election  laws  with  the  same 
eifect  as  Statutes  of  the  United  States  is  constitutional 367 

Constitution. 

When  the,   defines  how  a  right  may  be  exercised,  it  prohibits  the 

exercise  of  that  right  in  some  other  way 839 

The  first  Article  of  tlie,  and  aniendments  as  aflfecting  elections,  con- 
sidered     .  ^ 338-343 

The  second  Article  of  the  Constitution,  considered 343 

Courts,  Jurisdiction  of. 

The  Federal  Courts  have  exclusive  jurisdiction  over  contests  for  seats 
in  the  House  of  Representatives 375 

Intimidation. 

The  general  crime  of  intimidation  of  voters,  considered 347 

Intimidation  of  voters  for  electors  of  President  and  Vice  President  or 
for  Representatives  in  Congress,  considered 360 

Offences  Against  the  Baixot  Box, 

Federal  Courts  have  jurisdiction  to  punish,  at  Congressional  elec- 
tions  337 

No  jurisdiction  in  other  elections 337 

Exceptions  in  case  of  discrimination  on  account  of  race,  color  or 

other  condition  of  servitude 337 

A  person  offering  to  vote,  not  liable  to  arrest  under  State  or  National 
law  for  any  cause  relating  to  his  right  of  suffrage 371 

Officers  of  Elections. 
The  phrase  "officers  of  an  election,"  examined 360 
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Duties  devolving  upon  officers  of  elections,  they  owe  to  the  United 
States  as  well  as  to  Uie  State* 364 

Registration. 

Laws  must  be  uniform,  impartial  and  reasonable .    .839 

Legislature  has  no  power  to  require  a  voter  to  possess  qualifications 

not  required  by  the  Constitution 839 

A  Statute  requiring  absent  voter,  or  one  who  has  ^one  into  another 
State  with  the  intention  of  voting  therein,  to  register  ninety  days 
before  election  a  notice  of  his  intention  to  become  a  qualified  elector; 
or  requiring  him  to  produce  a  certificate  that  his  name  has  continu- 
ously been  on  the  tax  duplicate  receipt,  and  that  he  is  still  a  tax  payer, 
in  cas^  of  his  absence  on  State  or  United  States  business,  is  unconsti- 
tutional     ^ 839 

The  failure  of  the  State  Legislature  to  pass  a  registration  law,  as  pro- 
vided by  the  State  Constitution,  has  no  eflFect  upon  the  right  to 

vote 839 

Registration  is  a  qualification  if  the  Constitution  so  defines  .  .  .  839 
One  voter  cannot  be  required  to  register  while  another  is  exempt 

thereform , 839 

The  Constitutional  provisions  of  the  several  States  and  Territories  re- 
lation to  the  right  of  suffrage,  and  the  registration  of  voters,  collected 
and  examined 872-920 

Rksuw  of 
An  election ,  declared  by  a  legally  constituted  canvassing  board,  is  given 
credit  to  by  the  Courts,  until  set  aside  by  a  tribunal  of  competent 
jurisdiction 223 

Revised  Statutes. 
The  provisions  of  the  United  States  Statutes  relating   to  offences 
against   the    ballot    box,    and    their    nature,   considered   and   ex- 
amined   34^349 

The  Statutes  especially  relating  to  suffrage  considered  .  .  .  349-360 
Divided  into  two  classes ;  those  relating  to  Federal  elections,  and 

those  protecting  the  exercise  of  the  suffrage  generally 349 

Whether  the  nue,  that  penal  statutes  are  to  be  construed  strictly,  has 
any   application    to   State  and  Federal   laws  regulating  elections. 

Quere 372 

State  laws  not  altered  by,  are  adopted  by  Congress 364 

Right  to  vote. 
The  general  doctrine  held  by  the  Courts  as  to  %he  right  to  vote  is  that 

the  right  depends  upon  State  laws 344 

Not  granted  or  guaranteed  to  the  citizens  by  the  Constitution  of  the 

United  States 344 

Justice  Mi i«i«ER*s  opinion,  f<>ff/ra 344 

The  Fifteenth  Amendment  confers  the  right  to  vote  upon  no  one  .  345 
Effect  of  the  Constitution  and  the  Fourteenth  Amendment  was  not 

to  make  all  citizens  voters 545 

A  provision  in  a  State  Constitution  limiting  the  right  to  male  citi- 
zens does  not  violate  the  Federal  Constitution 345 

Supervisors. 
Revised  Statutes  referring  to  the  appointment  of  supervisors,  and 
special  deputy  marshals,  and  for   holding   sessions   of  the  United 
States  Circuit  Courts 363 

EMINENT  DOMAIN.    See  NaTTTRal  Gas  Corporations. 

Assessment  op  Damages 
Must  be  provided  for  in  a  statute  which  confers  upon  a  municipality 
the  power  to  open  streets  through  private  property 70 

MuNiciPAi,  Corporation 
Cannot  take  private  property  for  a  public  use,  unless  its  charter  ex- 
pressly gives  it  that  power 70 
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ERROR  AND  APPEAL.    See  Appear. 

Record. 
Failure  to  file,  by  the  time  prescribed,  renders  an  appeal  inopera- 
tive   547 

But  such  failure  is  not  a  bar  to  another  appeal  within  the  time  al- 
lowed by  law 547 

Filing  the  transcript  of  the  record  alone*  if  in  time,  is  sufficient  to 
give  the  Supreme  Court  of  the  United  States  jurisdiction  of  an  ap- 
peal   547 

EVIDENCE. 

Admissibility. 
Knowledge  of  the  profits  of  a  business  and  of  the  books  is  admissible 
on  a  contract  to  receive  half  the  profits,  where  the  books  are  not  the 
only  evidence  of  profit 549 

Ancient  Documents. 

Deed  more  than  thirty  years  old  and  coming  from  the  proper  custody, 
under  which  title  has  long  been  asserted,  is  admissible  in  evidence 
without  the  production  of  a  power  of  attorney  by  whose  authority,  ac- 
cording to  its  recitals,  it  was  executed 406 

Burden  of  Proof. 
Alteration  of  check,  apparent  upon  its  fece,  imposes  upon  the  holder 
the  burden  of  showing  now  such  alteration  was  made,  although  both 
the  drawer  and  payee  of  the  check  are  dead 406 

Competency. 
Witness  not  a  party  to  a  suit  against  executors,  competent  to  give 
evidence  as  to  transactions  between  testator  and  himself,  though  in- 
terested in  the  result 796 

Privileged  Communications. 
Communications  to  a  law  student,  employed  by  a  party  to  litigation 

to  advise  and  assist  him  in  his  suit,  are  not  privileged 206 

EXECUTION. 

Death  of  Debtor. 
Pending  a  levy  from  a  Federal  Court,  confers  no  jurisdiction  upon  the 
State  Courts  to  administer  the  property  levied  on 205 

Stay. 
A  Federal  Circuit  Court  may  grant  a  temporary  stay,  on  its  own  judg- 
ment   550 

EXECUTOR.    See  Partnership. 

FIRE  INSURANCE. 

Action 
Lies  against  a  company  for  loss  by  fire  where  it  has  brought  action 
before,  and  recovered  its  premiums  after  a  fire  has  occurred,  even 
though  the  policy  contains  a  note  for  cessation  thereof,  &c  .   .   .   .  793 

Arbitration  Clause. 
Making  an  arbitration  a  condition  precedent  to  bringing  suit,  applies 
where  there  has  been  a  total  loss 406 

Assignment  of  Policy. 
Nontransfer  of  a  policy  of  insurance  on  a  sale  of  the  property  cannot 
be  set  up  bj'  an  insurance  company  as  a  defense,  where  a  prior  as- 
signment upon  a  mortgage  of  the  property  has  been  endorsed  on  the 
policy  by  the  agent  and  approved  of  by  the  company  and  an  asser- 
tion made  that  no  further  transfer  was  necessary 332-333 

Bill  of  Ladinc;. 

Giving  the  carrier  the  benefit  of  insurance  is  valid 31 

But  the  insured  forfeits  all  rights  under  a  policy  containing  a  war- 
ranty that  the  insurance  shall  not  inure  to  the  benefit  of  any  car- 
rier  31 

Carrier  cannot  acquire  any  rights  under  such  policy 31 

Effect  of  stipulation  that  the  carrier  shall  have  the  benefit  of  the 
owner's  insurance,  considered 44"47 
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By-Laws 
Of  a  mutual  fire  insurance  company  are  binding  on  a  member  who  re- 
ceives a  copy  of  them  and  makes  no  objection 353 

Condition. 
Oil  drawn  at  dark  near  a  lighted  lamp,  is  within  a  condition  making 
policy  void  if  inflammable  materials  are  kept,  except  certain  oils,  if 
drawn  and  filled  during  the  day 549 

Increase  of  Risk 
Is  occasioned    by  a  mortgage  placed  upon  the  insured  property, 
although  no  right  of  action  has  accrued  upon  it 269 

lNsuRABi,E  Interest. 

In  Indiana  a  husband  has  no  insurable  interest  in  his  wife's  separate 

property 205 

Warehousemen  have  an,  in  cotton  insured  by  them  in  their  own 
name,  and  can  recover,  although  the  cotton  was  owned  by  another 
and  such  fact  was  not  disclosed 794 

Liability. 
Upon  a  policy  covering  twenty-one  different  pieces  of  property,  insur- 
ing each  for  one-twentieth  of  its  value,  fixing  the  liability  at  such 
**  proportion  of  any  loss  as  the  sum  insured  b^rs  to  the  whole  sum 
insured  "  will  be  fixed  at  one-twentieth  of  the  total  loss  sustained  .  622 

Mill  or  Manufactory 
Does  not  necessarily  stand  idle  because  its  machinery  is  not  run- 
ning   622 

Notice  of  Loss. 
A  request  by  the  insured  to  the  agent  that  the  latter  should  give 
notice  of  loss,  the  agent  replying  that  he  had  already  given  notice,  in 
consequence  of  which  no  further  notice  was  given,  is  a  sufficient  no- 
tice, although  not  given  on  behalf  of  the  insured    134 

Proofs  of  Loss. 

Wilful  false  statement  in  a  proof  of  loss  as  to  some  pretended  losses, 
will  forfeit  the  entire  policy,  even  though  the  actual  loss  exceeds  the 
total  amount  of  the  policy 333 

Subrogation. 

The  insurer's  right  to,  considered 42-44 

Transfer  of  Title 
By  a  husband  through  a  third  party  to  his  wife  of  his  interest  in 
property  held  by  them  jointly,  is  such  a  change  in  the  title  as  will 
avoid  a  policy  insuring  such  property  in  their  joint  names  ....  205 
Partial  transfer  of  insured  property,  in  which  the  policy  holder  re- 
tains an  insurable  interest,  will  not  prevent  recovery  on  the  policy  for 

a  subsequent  loss 269 

Giving  possession  to  a  lessee,  under  a  contract  to  purchase  the  prop- 
erty upon  the  termination  of  this  lease,  or,  at  his  option,  at  any  time 
during  its  continuance,  is  such  a  change  of  title  as  will  render  a  policy 
upon  the  property  void,  if  the  transfer  is  not  approved  by  tne  in- 
surer     333 

A^ACANT  OR  Unoccupied. 

Insurer  is  bound  by  a  construction  placed  upon  the  words  **  vacant 
and  imoccupied  "  by  its  agent,  upon  which  the  insurer  has  acted  .  406 
Factory  vacated  by  its  tenants,  the  key  being  given  up  to  the  owner's 
renting  agents,  who  visit  it  occasionally,  is 622 

Waiver. 
Delivery  by  an  agent  of  the  company  of  a  policy  in  which  the  fact 
known  to  such  a^ent,  that  the  insured  building  stands  on  leased 
ground  is  not  noted  in  writing,  constitutes  a  waiver  of  a  condition  re- 
quiring it  to  be  so  noted 269 

May  be  made  by  a  general  a^nt  of  an  insurance  company,  by  parol, 
notwithstanding  a  condition  in  the  policy  that  a  waiver  shall  be  void 
unless  in  writing  and  endorsed  thereon 720 
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Warranty. 

In  a  fire  policy  that  insurance  shall  not  inure  to  the  benefit  of  any 
carrier  is  not  against  public  policy,  or  in  restraint  of  trade  .  .  .  .31 
Effect  of  such  warranty  considered  and  the  cases  thereon  ex- 
amined     47-49 

FIXTURES. 
Mortgagee. 
To  establish  claim  for  fixtures,  must  show  that  the  chattels  are  ac- 
tually annexed,  or  are  appurtenant  to  the  realty  ;  that  they  were  ap- 
plied to  the  uses  to  which  that  part  of  the  realty  with  which  they  are 
connected  was  appropriated ;  and  that  they  were  annexed  with  the 
intention  of  being  made  a  permanent  accession  to  the  freehold  .  .270 
Railroad  Cars 

Used  in  a  quarry,  are  not  fixtures 270 

FOREIGN  JUDGMENT. 

In  the  absence  of  fi-aud  is  conclusive,  if  rendered  by  a  court  of  com- 
petent jurisdiction,  in  the  absence  of  the  defendant,  his  counsel 
being  present 550 

FORGERY. 

The  Microscope  and  the  Camera  in  the  detection  of 553 

Photographs  of  signatures  in  the  Jerome  Will  case  .    .    .    .553,  560-1 

The  Rowland  Will  case 562 

Signatures  in 570 

A  letter  falsely  purporting  to  come  from  the  owner  of  a  diploma  re- 
questing the  custodian  to  deliver  the  diploma  to  bearer  consti- 
tutes     134 

A  State  Court  can  try  the  officers  of  a  national  bank  for  forgery  of 
notes  made  to  deceive  the  U.  S.  bank  examiner 71 

FRAUDULENT  CONVEYANCE. 

Conveyance  by  husband  to  wife  presumedly  for  a  debt  due  to  her,  but 
really  to  protect  the  property  from  creditors  is  void 793 

Mortgage. 
By  a  partner  of  his  own  property  to  carry  on  the  firm's  business  is 
not  a  fraudulent  conveyance 550 

Notice. 
The  purchaser  must  have  actual  or  constructive  notice  of  the  vendor's 

condition 550 

GIFT. 

Charitabi^e. 
Validity  of,  for  educating  two  persons  for  the  ministry  not  affected 
by  condition  subsequent 548 

Inter  Vivos. 
Receipt  in  full  for  a  bond  given  by  a  daughter  to  her  father,  which  is 
found  among  his  papers  after  his  death,  does  not  discharge  the  debt, 

there  having  been  no  delivery 70 

Bill  of  sale  of  a  life  insurance  policy,  made  out  to  the  niece  of  the  in- 
sured and  given  to  the  insured's  attorney,  with  instructions  to  de- 
liver it  to  the  niece  in  case  of  his  death,  is  not  a  valid  gift  inter  vivos ^ 

but  may  be  sustained  as  a  gift  fa»5a  mor/tf .270 

Deposit  of  money  in  a  saving's  bank  by  a  father  to  the  credit  of  his 
infant  son,  who  died  sixteen  years  after  his  majority  without  knowl- 
edge of  such  deposit,  the  father  retaining  possession  of  tlie  deposit 

book,  does  not  constitutea  gift  to  the  son 270 

GUARDIAN  AND  WARD. 

Account. 
Compoimd  interest  may  be  charged,  where  the  guardian  collects  and 
uses  the  ward's  money,  and  does  not  attempt  to  account  until  com- 
pelled   550 
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HABEAS  CORPUS.    Sec  Constitutionai,  Law,  Afpsax. 

Interstate  Commerce. 
Agent  imprisoned  for  selling  liquor  in  small  original  packages  will  be 
releasedon 794 

United  States  Marshai:,. 
A  Deputy  United  States  Marshal  who  kills  a  person  assaulting  a  Cir- 
cuit Judge  while  traveling  his  Circuit,  is  entitled  to  a  writ  of  habeas 
corpus,  when  arrested  by  the  State  officials  under  a  charge  of  mur- 
der     658 

HUSBAND  AND  WIFE. 
Taxes  on  Wife's  Separate  Estate 
Do  not  constitute  a  personal  liability  of  the  husband,  although  the 
property  may  be  occupied  by  both  as  a  homestead  .   .     ..*...    71 

INFANTS. 
Negligence 
May  be  attributed  to  a  child  seven  years  of  age,  but  the  negligence  of 
its  parents  cannot  be  imputed  to  the  child 623 

INDICTMENT.    See  Interstate  Commerce. 

INNKEEPERS.    See  Si^EEping  Car  Companies. 
Liability. 
The  fact  that  a  hotel  porter  in  charge  of  an  omnibus  at  a  depot,  is  not 
authorized  to  receive  baggage  or  checks  therefor  from  guests  at  the 
depot,  does  not  relieve  the  hotel  proprietors  from  liability  for  baggage 
lost  by  a  third  part]^,  to  whom  the  porter  handed  the  check  .   .   .  205 

The  question,  who  is  an  innkeeper,  considered 257-259 

He  is  one  who  keeps  a  house  for  Uie  lodging  and  entertainment  of 

the  public  generally,  as  a  means  of  livelihood 258 

Duties  and  liabilities  of  innkeepers  considered  and  contrasted  with 
those  of  a  sleeping  car  company 259 

INJUNCTION. 
Franchise. 
Will  not  be  granted  where  defendants  are  making  use  of  franchise 
conferred  upon  them  by  the  State,  in  the  absence  of  negligence  and 

wanton  disregard  for  the  rights  of  others 550 

Judgment. 

Negligence  of  attorney  is  not  sufficient  ground  for  grant  of  injunction 
to  restrain  a  judgment 550 

INTERSTATE  COMMERCE. 

Bridges. 
Congress  may  authorize,  over  navigable  streams  of  the  Union  .   .  474 
Even  after  a  decree  for  an  abatement  as  an  obstruction  to  naviga- 
tion   477 

States  have  entire  control  over  internal  waters,  and  the  erection  of 

bridges 483*  745.  8a>»  823 

But  Congress  may  authorize  a  bridge  over  such  waters,  if  it  form  a 

means  of  Interstate  Commerce    .  *. 483 

When  the  waterway  lies  between  two  or  more  States,  and  requires 
general  regulation,  Congress  alone  can  authorize  bridges  ....  483 

Cattle. 
Citv  ordinance  requiring  animals  to  be  inspected  before  slaughtering 
and  to  be  slaughtered  within  one  mile  of  the  city  limits,  is  void  .  133 
All  cattle  coming  from  another  State  cannot  be  excluded  under  State 

laws 801 

Inspection  of,  such  a  short  time  before  slaughter  as  to  prevent  the 
carriage  of  the  carcasses  from  one  State  to  another,  is  a  case  where  in- 
terstate commerce  can  only  exist  under  general  laws  passed  by  Con- 
gress, State  legislation  thereon  is  void &>i,  807 

Common  Carrier. 
A  State  cannot  impose  a  capitation  tax  on,  for  alien  passengers    .  460 
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Not  responsible  for  immigrants  and  interstate  passengers  ....  461 
A  State  cannot  prevent  transportation  by,  of  merchandise  and  delivery 

to  the  consignee 824 

Cannot  refuse  to  receive  intoxicating  liquors,  because  State  law  pro- 
hibits their  carriage  into  its  territory 824 

Congress 
Must  deal  equally  with  the  commerce  of  different  States   .    .  424,  491 
Express  restraints  upon  the  States  under  section  10  of  Article  one  of 

the  Constitution  of  the  United  States 425 

The  power  of  Congress  to  regulate  commerce  includes  the  control  of 

navigation 428 

Congressional  regulations  of  commerce  must   be   general  and  not 

local    .    . ,•    •   ; 491.748 

The  admission  of  a  State,  or  the  ratification  of  a  compact  between 

two  or  more  States,  is  not  a  regulation  of  commerce 474 

May  legalize  an  interference  with  commercial  intercourse  ....  474 
Congress  can  authorize  the  construction  of  bridges,  dykes,  and  other 

structures  for  the  assistance  of  commerce 475 

Has  exclusive  power  over  the  importation  of  foreign  merchandise  .  439 
Subjects  of  the  Constitutional  power  that  are,  in  their  nature, 
national,  or  admit  only  of  one  uniform  system  or  plan  of  regu- 
lation, are  exclusively   in  the  power  of  Congress    to    regulate  or 

not .  453,466 

Responsibility  to  permit  State  regulation  is  upon  Congress  .    .    .491 

Constitution. 
The  construction  of  the  Constitution  should  be  influenced  in  cases  of 
doubt,  by' the  objects  sought  in  the  adoption  of  the  instrument,  and 

its  declaration  of  supremacy  within  its  own  sphere 417 

A  strict  construction  improper 418 

Constitution  A  I,  Power 
To  regulate  commerce  between  the  States  is  subject  only  to  the  limits 

prescribed  by  the  Constitution  itself 491 

Merchandise  brought  from  another  State  is  under  the,  exclusively, 
until  it  has  been  sold  or  disposed  of,  so  as  to  mingle  with  the  coiii- 
mon    mass  of  property    in    the    State    into    whicli     it    has    been 

brought    491 

Trans-shipment  of  freight  destined  to  another  State  or  nation  does 
not  so  break  up  the  carriage  as  to  remove  it  from  the  Constitutional 

power  into  the  domain  of  the  State  police  power 743-747 

Cannot  be  defeated  by  the  number  of  separate  carriers,  or  similar  de- 
tails    743-747 

Extends  over  that  commerce  which,  though  earned  on  within  a  State 
is  a  part  of  interstate  or  foreign  commerce 743-747 

Courts 
Are  the  proper  organs  of  government  to  decide  whether  quarantine  or 
other  preventative  police  regulations  extend  beyond  the  danger  ap- 
prehended, into  regulation  of  interstate  commerce  801-810 

Definitions. 
Every  species  of  commercial  intercourse,  as  well  as  traffic  .    .  427, 433 
Includes  navigation  and  the  transportation  of  passengers    ....  459 

Shipping  merchandise  from  State  to  State 549 

Includes  both  outgoing  and  incoming  commerce 748 

District  of  Columbia.  . 
Commerce  between  the  States  and  the  District  of  Columbia  cannot  be 
specially  regulated  under  Congressional  authority  to  any  greater  ex- 
tent than  that  between  the  States 748 

Drummers. 
A  State  tax  upon  a.  drummer  or  person  who  sells  by  sample,  cata- 
logue or  trade  list,  or  upon  one  wnose  occupation  consists  in  selling 
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goods,  is  a  tax  upon  the  gooos  and  not  a  mere  license  to  carry  on  the 
avocation 747 

Fish. 
Prohibition,  by  a  territorial  statnte,  of  the  exportation  of  fish  fix>m 
the  territory,  is  void 33^ 

Foreign  Goods. 
The  sales  of,  cannot  be  restricted  further  than  their  importations  may 
be 439 

Immigrations 
A  State  cannot  regulate,  except  to  guard  against  disease  or  pauper- 
ism     459 

Imports  and  Exports. 
Terms  applicable  to  merchandise  in  trade  with  foreign  nations  and 
not  from  State  to  State 727 

Injunction. 
The  United  States  Courts  will  restrain  an  interference  with  com- 
mercial intercourse  where  it  is  a  nuisance,  or  creates  irreparable 
damage,  notwithstanding  the  absence  of  Congressional  action  .  .  474 
Will  issue  to  restrain  proceeding  against  agents  of  non-resident  im- 
porters selling  liquors  in  the  original  packages,  where  the  State  law 
13  a  violation  of  the  interstate  commerce  clause  of  the  Constitu- 
tion   794 

Inspection  Laws 

Are  not  derived  from  any  power  to  regulate  commsrce 8j3 

Are  derived  from  the  right  of  every  State  to  improve  the  quality  of 
domestic  aerticles  before  they  enter  into  commerce,  domestic,  inter- 
state or  foreign 813 

Are  part  of  State  Legislation  embracing  everything  within  the  State's 
territory  which  has  not  been  placed  in  the  care  and  control  of  the 

United  States  Government 813 

Legitimate,  relate  to  the  quality  of  the  articles,  or  their  form,  &c.,  as 
ascertained  by  a  public  officer  at  any  reasonable  place  fixed   by 

law •.  •  ^^3 

Inequitable,  but  legitimate,  can  only  be  remedied  by  Congress  and 
not  by  the  Courts,  when  the  States  persist  in  enforcing  them  .  .813 
Requiring  tobacco  casks  to  be  weighed  and  measured  at  a  particular 
place,  before  transportation  out  of  the  State,  are  legitimate,  though 
no  provisions  are  enacted  as  to  tobacco  transported  from  place  to 
place  within  the  State 813 

License.    See  Tei,EGRaph. 
A  coasting  license  under  the  laws  of  the  United  States,  nullifies  a 
State  law  requiring  a  State  license  for  the  use  of  steam  to  propel  a 
vessel  within  a  harbor  of  the  State  ;  it  is  issued  under  the  commerce 

power  of  the  Union 428,721 

A  license  granted  under  the  taxing  powers  of  the  United  States  does 
not  necessarily  authorize  the  carrying  on  of  the  business,  trade  or 
manufacture  licensed,  thereby  diflfering  from  a  license  under  the  com- 
merce powers • 721 

An  internal  revenue  license,  obtained  by  a  lottery  ticket  dealer  or  a 
retail  liquor  dealer,  does  not  authorize  sales  of  lottery  tickets  or 
liquor ;  the  licensee  has  merely  paid  a  tax  to  the  United  States  .  721 
A  steamboat  navigating  only  within  a  State,  must  have  the  United 
States  license,  if  she  carries  freight  and  passengers  ultimately  destined 

to  another  State  or  a  foreign  nation 743 

The  agent  of  a  distant  but  interstate  railroad  may  solicit  passengers 

without  paying  a  State  license  fee ■ 748 

State  laws  requiring  a  license  to  sell  liquors  brought  from  a  foreign 
nation,  or  another  State,  were  considered  to  be  valid,  but  now  tiicy 
are  declared  to  be  void  so  fru*  as  respects  Uieir  sale  by  the  importer  in 
the  original  package 453 
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I4IQUORS. 
laquor  imported  from  another  State  for  sale  in  the  packages  in  which 
it  has  b«en  shipped,  cannot  be  seized  under  State  laws,  while  in  the 
possession  of  tneconsienee  awaiting  sale  in  the  original  packages  .  491 
Ardent  spirits,  distilled  liquors,  ale  and  beer  are  the  subjects  of  ex- 
change, barter  and  traffic  ;  that  is,  are  subjects  of  commerce  and  not 
such  articles  as  a  State  may  subject  to  sanitary  regulations,  upon  the 
plea  of  tending  to  spread  disease,  pestilence  and  pauperism  .  .  .  491 
Liquor  brought  from  another  State  may  be  taxed  without  discrimina- 
tion, while  in  the  original  packages 735 

It  is  discrimination  to  tax  drummers  or  resident  agents,  selling 
liauors  brought  from  another  State,  at  a  higher  rate  than  domestic 

sellers 735 

Original  packams  of  fermented,  distilled  and  other  intoxicating 
liquors  or  liqui&,  are  now  subjected  by  Congress  to  the  police  power 
of  the  several  States  and  Territories  under  the  Wilson  bill  ....  S28 

Navigation. 
A  bridge  over  an  interstate  waterway,  is  not  necessarily  incompatible 

with  navigation 474 

Navigable  waters  of  the  United  States  are  those  used  as  a  part  of  the 
means  for  interstate  and  foreign  commerce 743 

Originai<  Packagb. 

An  original  package  is  one  which  has  been  brought  from  another 
State  or  nation  and  not  merely  one  which  has  paid  a  tax  to  the 

United  States 721 

The  size  of,  is  of  no  consequence 794 

When  an  original  package  has  been  used  or  exchanged  by  the  break- 
ing up  for  use  or  retail  sale,  and  also  when  it  has  been  sold  by  the 
importer  in  its  original  condition,  it  loses  its  distinctive  character  of 
an  import  and  becomes  subject  to  the  powers  of  the  State  ....  439 
An  original  package  is  not  broken  and  the  law  is  not  varied  by  sell- 
ing liquors  in  the  bottles  in  which  they  have  been  shipped  from 
another  State,  although  the  bottles  came  packed  in  boxes  and  barrels, 
and  were  taken  out  and  sold  singly  after  their  arrival  ......  483 

Contra 792 

Delivery  of  property  to  the  consignee,  subjects  its  ownership  and 
sale  in  the  original  package,  to  the  laws  of  the  State  where  it  is  de- 
livered     483 

The  sale  of  an  original  package  is  subject  to  the  laws  of  the  State,  as 
the  Congressional  powers  over  interstate  commerce  terminate  upon 

the  delivery  of  the  package  within  the  State 489 

Cofttra 491 

The  sale  of  liquor  in  the  original  packages  in  which  tliey  are  brought 
from  another  State,  may  be  prohibited  under  the  police  powers  of  the 

place  of  sale 490 

Contra 491 

Pilots. 
State  laws  may  regulate  until  they  come  into  collision  with  an  Ac*: 
ofCongress At€> 

Regulation  of. 
The  preference  of  the  ports  of  one  State  over  those  of  another  is  for- 
bidden to  Congress  and  not  to  the  States,  which  are  prevented  by  the 
commerce  clause  and  not  the  ninth  section  of  the  First  Article  of  the 

Constitution 797 

The  discrimination  between  States,  and  not  individual  ports,  is  for- 
bidden to  Congress,  and  therefore  incidental  advantages  can  be  given 
to  a  port  in  the  due  exercise  of  the  regulation  of  commerce  .  ,  .  797 
The  power  to  regulate  extends  into  the  jurisdiction  of  the  States  until 
each  instance  of  commercial  intercourse  with  foreign  nations  and 
among  the  States  has  terminated 4^5 
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The  power  to  regulate  among  the  States  is  granted  in  the  same  clause 
and  by  the  same  words,  as  that  with  foreign  nations,  and  co-extensive 
with  It 453 

State  Laws.    See  PowcB  Power. 
State  laws  affecting  commerce  are  valid  in  the  absence  of  Congres- 
sional legislation,  and  in  the  case  of  a  subject  not  requiring  a  general 

regulation 445,  491 

Such  a  subject  is  a  dam  or  bridge  interfering  with  commerce  in  a 
stream  wholly  within  a  State  though  flowing  into  an  interstate  body 

of  water 445 

Such  laws  are  the  exercise  of  the  reserved  police  powers  .  .  445 
Interstate  commerce,  or  the  purchase,  sale  and  exchange  of  com- 
modities, requires  a  uniform  system,  and  in  the  absence  of  Congres- 
sional action  cannot  be  the  subject  of  State  laws    491 

State  authority  may  be  exercised  over  subjects  of  interstate  commerce 
only  when  a  general  regulation  is  not  necessary  or  convenient,  and 

Congresshas  not  acted 491 

The  responsibility  is  upon  Congress  to  i)ermit  State  regulation  of  in- 
terstate traffic 491 

A  State  may  regulate  its  internal  commerce,  notwithstanding  a  con- 
dition of  its  admission  into  the  Union,  requiring  freedom  of  the  par- 
ticular commerce  afterwards  reflated.  Such  condition  operates 
only  to  prevent  discrimination  against  the  citizens  of  other  States  ,  474 
A  State  may  proceed  in  the  courts  of  the  United  States,  to  prevent 
or  abate  an  obstruction  to  commercial  intercourse  growing  out  of 

State  improvements 474 

There  is  no  State  sovereignty  which  is  exclusive  of  the  constitutional 
regulation  of  commerce 474 

State  Power. 
Each  State  has  authority  over  the  business,  trade  andmanu&ctures  of 
its  citizens,  until  its  regulations  conflict  with  the  commerce  or  other 

constitutional  powers  of  the  United  States 722 

State  may  legislate  for  the  safety,  &c.,  of  its  inhabitants    ....    448 

Except  when  restrained  by  the  Constitution 448 

State  may  require  report  of  passenger  list  from  commander  of 
vessel 448 

Taxation. 
State  taxation  of  commerce  is  subordinate  to  the  Constitution  of  the 

United  States •    .  417 

Imported  merchandise,  upon  which  duties  have  been  paid,  is  not  sub- 
ject to  State  taxation  while  in  the  possession  of  the  miporter  and  in 

the  original  packages,  though  offered  for  sale 439 

A  tax  upon  me  dealer  is  a  tax  upon  the  goods 439 

Goods  brought  from  another  State  may  be  taxed  after  their  arrival 
and  while  in  their  original  packages,  because  not  imports ;  but  there 
must  be  no  injurious  discrimination  in  tax  in  ikvor  of  home  made 

articles 727 

State  may  not  tax  interstate  commerce  or  goods  coming  from  another 

State  because  of  their  origin 728 

State  may  not  lay  a  stamp  tax  on  bills  of  lading  issued  either  for  ex- 
ports or  merchandise  consigned  to  a  place  in  another  State  .   .   .   728  • 
Of  a  non-resident  measured  by  his  stock  in  another  State,  or  by  his 
capacity  to  do  business  all  over  the  United  States  and  not  merely 

within  the  taxing  State,  is  invalid 747 

A  non-resident  who  opens  a  place  of  business  and  employs  drummers  ' 
in  a  State,  cannot  object  to  State  taxes  which  are  no  greater  than 
those  imposed  upon  residents  of  the  State  ;  but  there  must  be  no  dis- 
crimination     748 

But  non-resident  dealers  or  their  salesmen,  maintaining  no  place  of  ^ 

business  in  the  State,  cannot  be  taxed 748  ^ 

\ 
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A  tax  imposed  upon  a  non-resident  drummer  for  the  privilege  of  sell- 
ing, is  void 748 

A  non-resident's  exemption  from  State  taxation  is  not  a  greater  privi- 
lege than  enjoyed  by  residents ;  the  State  has  the  power  to  tax  resi- 
dents, and  in  that  way,  the  ability  to  prefer  non-residents  ....  748 

A  State  may  not  tax  commerce  among  other  States 748 

Pullman  car  business  carried  on  within  a  State  is  taxable  as  a  privi- 
lege   793 

State  cannot  collect  expenses  of  maintaining  paupers,  or  of  exercis- 
ing its  police  power  by  a  tax  on  immigrants 460 

Auction  sales  of  original  packages  of  foreign  origin  not  subject  to  .  810 

Otherwise  where  g<x)ds  are  produced  in  the  Union 810 

A  State  may  lay  a  general  tax  upon  a  kind  of  business,  the  subjects  of 
which  may  enter  into  interstate  and  foreign  commerce  so  long  as  that 

commerce  is  not  made  a  maher  of  privilege 8 10 

Logs  temporarily  stopped  by  low  vmter  in  their  course  through  a 
State  from  one  State  to  a  third,  cannot  be  taxed  where  they  are 

stopped '.  821 

Property  can  be  taxed  where  it  is  situated,  though  the  owner  is  a  resi- 
dent of  another  State 821 

The  products  of  a  State  may  be  taxed,  though  intended  for  removal  to 
another  State  or  country,  until  they  are  delivered  to  a  common  car- 
rier or  their  ultimate  passage  from  the  State  has  begun 821 

Tei^kgraph  Companies 

Cannot  be  taxed  by  a  State  upon  messages  between  points  within  and 
points  without  such  State 203 

VOYAOB 

Not  ended  until  the  passengers  and  merchandise  have  been  landed 

and  disbursed  in  the  State 459,  821 

The  WILSON  B11.1, 828 

INTERSTATE  COMMERCE  ACT. 

Express  company  doing  business  as  an  independent  concern  for  its 

own  profit  not  within  me 794 

Indictment  must  show  that  such  company  is  a  mere  adjtmct  or 

bureau  of  a  railroad,  to  come  within  the  act 794 

Any  statute  conflicting  with  the  Interstate  Commerce  Act  is  void  .  549 

INTERSTATE  COMMERCE  LAW.    See  Raiwoads. 
Unjust  Discrimination 
Is  not  constituted  by  the  refrisal  to  transport  stock  in  the  cars  of  a  cer- 
tain live-stock  transportation  company  at  the  same  rate  as  in  the  cars 
of  another  such  compcmy,  when  the  railroad  has  different  contracts 
with  the  two  companies  and  can  use  the  cars  of  the  latter  to  its  own 

better  advantage 134 

JURORS. 

Mormons  cannot  be,  in  Idaho,  where  jurors  must  have  all  the  qualifi- 
cations prescribed  for  electors 333 

JUDICIAL  PROCEEDINGS.    See  Legai,  Houdays. 

JUDGMENTS.    See  Foreign  Judgment. 
Confessed  Judgment. 
Enforcement  of,  when  entered  without  a  substantial  compliance  with 
the  statute  authorizing  such  entry,  may  be  enjoined  at  tiie  suit  of  a 

third  party  prejudiced  by  such  judgment 71 

Stay. 
A  temporary,  of  execution,  may  be  granted  by  a  Federal  circuit 
court  upon  its  own  judgments 550 

JURISDICTION.    See  Con$titutionai.  Law,  U.  S.  Courts. 

AXIEN 
Temporarily  within  the  district,  cannot  be  sued  in  the  Federal  courts 
by  a  citizen  of  the  district 205 
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Stats  Authorities 
Have,  over  United  States  Marshal,  arrested  while  on  his  way  to  serve 

processof  the  Unit^  States  Commission,  when 794 

LANDLORD  AND  TENANT. 

Distress 
May  be  made  upon  fomittire  leased  to  a  tenant  and  used  by  him  on 
the  demised  premises 407 

Forfeiture. 
A  waiver  of,  for  non-payment  of  rent  arises  from  disregard  of  the  terms 
of  payment 93 

Possession. 
Where  a  lease  for  the  purpose  of  drilling  gas  wells  reserves  the  right 
to  the  lessor  to  till  the  soil,  the  lessor  cannot,  after  the  lessee  has 
drilled  a  well,  and  has  ^^  ready  to  flow  into  pipes  by  turning  a  valve, 
claim  the  lessee  is  not  in  possession,  and  must  resort  to  a  court  of  law 
to  establish  his  title  before  a  court  of  equity  will  interfere  ....  93 
A  lease  for  sinking;  and  operating  gas  wells,  which  stipulates  **no 
wells  to  be  drilled  within  300  yaJds  of  the  brick  buildmg*'  on  the 
tract,  releases  the  lessor's  right  to  grant  a  lease  of  such  land  ...    93 

Reduction  of  Rent 
Reserved  by  a  written  lease,  may  be  orally  agreed  on  by  the  parties,  623 
LEGAL  HOLIDAYS. 

Definition. 
Days  set  apart  by  public  authority  for  religious,  political  or  social 
purposes 141 

Effect  of. 
All  actions  not  specially  prohibited,  may  be  performed  as  on  ordinary 

days 141 

Judicial  proceedings  generally  valid  upon 142 

Ministerial  acts  generally  valid 150 

Similarly,  notarial  acts 152 

Perfomianceof  contracts  generally  postponed  to  another  day   .   .153 
School  sessions  are  omitted  upon  the  ground  of  conformity  to  custom 

where  there  are  no  statutory  provisions 153 

Detailed  statement  of  effect  upon  negotiable  paper 154 

Statutes  of  the  States  and  Territories. 

Alabama 156    Mississippi 171 

Arizona 156    Missouri   .    .     , ' 171 

Arkansas 156    Montana 171 

California 157    Nebraska 172 

Colorado 158    Nevada 172 

Connecticut 159    New  Hampshire 174 

Dakota 160    New  Jersey 174 

Delaware 161     New  Mexico 174 

District  of  Columbia  ....  161     New  York 174 

Florida 162    North  Carolina 176 

Georgia 163    Ohio 177 

Idaho 163    Oregon 177 

Illinois 164    Pennsylvania 178 

Indiana 164    Rhode  Island iSo 

Iowa 165    South  Carolina 181 

Kansas 165    Tennessee 181 

Kentucky 165    Texas 182 

Louisiana 166    Vermont 182 

Maine 166    Virginia 182 

Maryland 167    Washin^on 183 

Massachusetts 168    West  Virginia 183 

Michigan 169    Wisconsin 184 

Minnesota 170    Wyoming 185 

Summary  of  the  Statutes ....  186 
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Sundays. 

Improperly  classed  with,  in  certain  States 190 

LEGISLATURE. 

Compensation  of  Mbmbbr. 
A  member  of  the  Legislative  Assembly  of  Montana,  whose  compen- 
sation is  fixed  by  law,  when  entitled  to  have  the  same  audited  and 

settled 223 

This  right  enfoTceableby  tnandatHus 223 

LIBEL. 

Caricature 

In  a  newspaper  may  be  libelous  per  se .  333 

Mercantile  Agency. 
Publication  by  reports  issued  and  sent  to  its  subscribers  is  not  libelous 
per  se 206 

Per  Se 
Not  sustained  by  a  statement  that  the  plaintiff  was  actuated  by  the 
stimulus  of  a  certain  compensation  and  not  by  patriotism  or  love  of 
his  guild 550 

Similarity  of  Name 
Not  conclusive  that  the  person  alleged  to  have  been  libeled  was  the 
subject  of  the  libelous  publication 333 

LIFE  INSURANCE. 

Assignment 
Of  a  life  policy,  absolute  on  its  fece,  by  a  debtor  to  his  creditor,  passes 
no  greater  interest  than  such  sum  as  will  pay  the  debt,  with  interest, 
and  reimburse  the  creditor  for  whatever  premiums  have  been  paid  by 
him 333,  407 

Beneficiary 
Named  in  the  certificate  of  a  mutual  benefit  society  may  be  changed 
at  the  will  of  the  insured  member,  provided  the  change  is  made  in  the 
manner  pointed  out  in  the  certificate  and  by-laws  of  the  society  .  270 
Exceptions  to  this  rule 270 

Insanity 
Is  such  **  sickness  or  other  disability  *'  as  will  entitle  a  member  of  a 
mutual  benefit  association  to  receive  benefits 334 

Limitation  of  Suit 
Will  not  bar  an  action,  where  the  beneficiary  and  tlie  company's  su- 
perintendent have  agreed  on  the  amount  to  be  paid,  and  the  latter 
has  promised  to  pay  it  as  soon  as  the  money  should  be  received  from 
the  home  office 407 

Mutual  Benefit  Society 

Is  subject  to  the  same  rules  of  law  in  the  interpretation  of  its  contracts 
as  a  mutual  life  insurance  company 135 

Other  Insurance. 
An  insurance  company,  whose  agent  has  informed  an  applicant  for  a 
policy  that  a  certificate  of  membership  in  a  co-operative  society  is  not 
considered  insurance,  will  be  estoppea  from  alleging,  in  defense  to  a 
suit  on  the  policy,  that  such  a  certincate  is  insurance  within  the  mean- 
ing of  a  question  in  the  application  as  to  other  insurance   ....   135 

Phrases. 

"Their  children,"  designating  the  beneficiaries  under  a  wife's  policy, 
in  the  event  of  her  death,  mean  the  children  common  to  both  the  in- 
sured and  his  wife 407 

"Related  to,"  "relations"  and  "next  of  kin,"  when  used  in  life 
policy,  includes  only  relations  by  blood,  and  not  connections  by  mar- 
riage    623 

Wife's  Poucy. 
Taken  out  when  the  insured  was  perfectly  solvent,  cannot  be  applied 
to  the  payment  of  the  indebtedness  of  the  insured  to  the  estate  of  his 
wMtl c 407 
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LIMITATION. 

Adverse  Possession 
Will  not  afifect  the  holder  of  a  certificate  of  purchase  of  land  from  the 
United  States  until  his  patent  is  issued 135 

Demand  Note 
Is  subject  to  the  running  of  the  statute  from  its  date,  though  no  actual 
demand  has  been  made 206 

Nuisance. 
Culvert  under  a  railroad  embankment,  which  injures  adjoining  land 
by  discharging  water  on  it,  is  a  continuing  nuisance,  and  an  action  of 
damages  for  maintaining  such  nuisance  is  not  subject  to  the  bar  of  the 
statute 271 

LIQUOR  DEALERS.    See  Legal  Howdays. 

LIQUOR  LAWS.    See  Interstate  Commerce. 

Druggist 
Authorized  to  sell  intoxicating  liquors  upon  a  proper  application,  has 
a  discretion  to  refuse  to  sell,  and  is  not  liable  in  an  action  of  damages 
for  such  refusal 206 

License 
To  sell  liquors  for  a  year  is  not  a  contract,  but  a  police  regulation,  and 
the  license  fee  may  be  raised  before  the  expiration  of  the  year  .    .  206 

Minors. 
Purchase  of  intoxicating  liquor  for  a  minor  by  a  b^-stander  with  the 
minor's  own  money,  at  the  liquor  seller's  suggestion,  is  in  effect  a 
sale  to  the  minor 271 

LOUISIANA. 

At  the  cession  of  the  territory  to  the  United  States,  the  laws  of  Spain 

were  in  force i 

The  civil  law  still  retained 2 

The  Treaty  of  Paris  naturalized  all  the  citizens 2 

First  government 2 

Territorial  government 3 

Sketch  of  the  laws  of 7 

Jurisdiction  and  procedure  of  the  Courts 9 

Insolvent  laws  01  the  State  are  of  Roman  origin 12 

Court  practice 14 

Peculiarities   of  the   State   laws  in    contrast   with  those  of  other 

States 19 

MARSHAL.    See  Constitutionai,  Law. 

MASTER  AND  SERVANT.    See  Depot  Company. 

Assault  and  Battery. 
Committed  by  a  servant  while  endeavoring  to  take  his  master's  per- 
sonal property  from  the  possession  of  a  person  who  claims  to  own  it, 
renders  the  master  liable  in  damages 408 

Board  of  Commissioners. 
Incorporated  to  furnish  a  city  with  water,  is  not  liable  for  injuries  re- 
ceivea  from  the  negligence  of  its  servants 271 

Catti^e. 
Statutory  lien  upon,  cannot  be  acquired  by  a  servant  who  is  em- 
ployed to  tend  and  feed  the  cattle  of  his  master 623 

Chii^d  of  Tender  Years 
May  recover  from  his  master  for  injuries  received  from  machinery 
which  the  master  negligently  ordered  him  to  oil 623 

Dangerous  Business 
Requires  the  employer  to  know  the  character  and  extent  of  the  dan- 
ger and  to  warn  his  servant  specially  and  unequivocally 206 

Elevator  Hand 
Must  be  provided  by  his  employer  for  a  reasonable  length  of  time  with 
a  competent  instructor,  and  the  master  will  be  liable  to  his  servant 
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MASTER  AND  SERVANT— (aw/j««^</.) 

for  any  injury  resulting  from  the  negligence  or  incompetency  of  such 

instructor 271 

Fellow-Servant. 
Bridge  watchman  is  not  a  fellow-servant  with  the  engineer  and  con- 
ductor of  a  train 206 

Train  dispatcher  is  not  a  fellow-servant  with  train  hands 335 

Yard  switchman  is  not  a  fellow-servant  with  a  locomotive  en- 
gineer   335 

Foreman,  who  is  ordered  to  remove  a  barge  from  the  water,  is  not  a 

fellow-servant  with  a  laborer  employed  in  such  work 271 

Carpenter,  porter  and  stewardess  of  a  steamship  are  fellow-ser- 
vants   334 

Latent  Defects 
Servant  is  not  bound  to  know , ,   »  3o6 

MECHANIC'S.  UENS. 

Replacing  Defective  Hearths 
In  a  house  previously  completed  does  not  extend  the  time  for  filing  a 
lien 623 

Sub-Contractor 
Is  bound  by  an  agreement  of  the  principal  contract — that  the  property 
shall  be  built  and  delivered  to  the  bwner,  free  of  all  liens    ....  408 

MERCANTILE  AGENCY.    See  Libel. 

Liable  for  a  loss  occasioned  by  an  errror  in  its  published  book,  when 
such  error  arises  in  printing  the  book,  and  not  in  collecting  informa- 
tion for  it,  not¥rithstanding  a  contract  exempting  it  from  liability  for 
the  negligence  of  its  officers  and  agents 40S 

MINERALS. 

Oil  is  a  mineral  under  the  Pennsvlvania  Act  of  1850 109 

Reservation  of  all  minerals  in  a  deed  does  not  include  petroleum  .  109 

MONTANA.    See  Legislature. 
Canvass. 
Act  of  Congr^,  and  Constitution  and  Ordinances  of  the  Constitu- 
tional Convention  of  Montana,  declare  who  shall  canvass  for  votes 
at  the  election  for  the  approval  of  the  Constitution  and  choice  of  Uie 
first  State  officials 223 

MORTGAGES. 

Declaration 
Of  grantee  when  insufficient  to  convert  a  deed,  absolute  on  its  face, 
into  a  mortgage 623 

Homestead. 
Mortgagee  of  homestead  and  other  real  estate  must  exhaust  all  the 
other  property  before  resorting  to  the  homestead  to  satisfy  his  mort- 
gage   71 

Partnership. 
Mortgage  made  to,  in  the  firm  name,  is  valid 624 

State. 
Mortgage  by,  cannot  be  enforced,  as  a  State  cannot  be  sued  ,    .    .271 

MUNICIPAL  CORPORATIONS. 
Bonds. 
Interest  on  municipal  bonds  ceases  when  they  fall  due  and  the  means 

are  provided  for  their  payment 206 

When  issued  pursuant  to  Act  of  the  Legislature  authorizing  certain 
commissioners  to  borrow  money  on  the  feith  and  credit  of  the  town, 
and  execute  bonds  thereof,  after  a  majority  of  the  tax-payers  have  as- 
sented thereto,  which  fact  is  to  be  proved  by  affidavit,  prevent  de- 
fenses arising  out  of  these  facts 376 

Vol.  XXIX— 60 
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MUNICIPAL  CORPORATIONS— («wi/«iwm/.) 

Books  and  Records 

Not  private 50 

The  doings  of,  and  of  their  officers,  and  the  records  and  files  of,  are 

open  to  public  inspection 50 

No  special  interest  need  be  shown 50 

Pubhc  officer  has  no  exclusive  right  to  examine 50 

Inspection  not  to  be  charged  for,  unless  made  by  officer,  or  his  subor- 
dinates     50 

Contracts  of. 
Exclusive  contract  for  lighting  the  streets  with  coal  ^,  is  not  in- 
fringed by  permitting  electric  lights  on  the  streets  and  in  stores  .  115 
Exclusive  contracts  with  gas  companies  are  valid,  but  subject  to  the 
State's  police  power 117 

Hoi^DERS  OF  Bonds  of. 
Purchasers  in  open  market,  without  notice^  axe  dona  Jide  holders  .  380 
Irregularities  or  defects  not  apparent,  do  not  prejudice  the  right  of 

ifona  fide  holders 381 

Excess  of  issue  over  constitutional  limitation  of  indebtedness  does  not 

invalidate 381 

Irregularities  in  calling  the  election  required  by  law  does  not  in- 
validate   381 

Notice  of  defects  is  not  to  be  imputed  to  holder  from  pendency  of 

litigation  over  the  issue  of  the  bonds 382 

Estopped  by  recitals 382 

In  aid  of  railwa}r8,  valid  in  the  hands  of  a  bona  fide  purchaser  .   .  382 
Latent  defects  in  execution  are  not  a  defense  against  bona  fide 

holders 382 

Want  of  power  to  issue  the  bonds  affects  the  right  of  bona  fide 

holders 383 

The  municipality  is  not  estopped  by  recitals 383-384 

Excess  of  constitutional  limitation  of  indebtedness  affects  a  bona  fide 

holder 383 

Unconstitutionality  affects  a  bona  fide  holder it..  384 

MUTUAL  BENEFIT  INSURANCE. 

Insanity  considered  as  within  the  phrase  ''sickness  or  other  dis- 
ability," so  as  to  entitle  the  member  to  benefit  334 

NATURALIZATION. 
Canceli^ation. 
Certificate  obtained  by  fraud  in  a  State  Court,  will  be  cancelled  in  a 
Federal  Court 795 

NATURAL  GAS. 

An  article  of  commerce  whose  transportation  cannot  be  restricted  by 

State  laws 117 

Belongs  to  the  owner  of  the  ground,  until  it  escapes 93 

Pennsylvania  Act  of  1885 102 

NATURAL  GAS  CORPORATIONS. 

In  Pennsylvania,  are  incorporated  under  General  Laws 104 

Use  of  public  street  or  country  highway  by  a  natural  gas  corporation 

is  an  additional  burden  and  must  be  compensated  for 105 

The  ownerof  land  may  lay  a  pipe  under  the  easement  of  a  railroad 

company 105 

Ejectment  will  lie  against  the  lessee  as  his  interest  is  considered  cor- 

porial  in  Pennsylvania 105 

The  usual  rules  of  negligence  apply  to  natural  gas  ........  107 

In  Pennsylvania  such  corporations  are  subject  to  municipal  regula- 
tion   107 

Must  make  reasonable  rates 109 

In  Uie  absence  of  expert  evidence,  a  court  will  not  decide  that  natural 
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NATURAL  GAS  CORPOKAriOi^S^(coMitnued.) 

gas  is  included  in  lease  to*mine  for  petroleum,  rock  or  carbon  oil,  or 
other  valuable  substances 114 

Eminent  Domain. 
The  ri^ht  of,  granted  to  natural  gas  corporations  in  Pennsylvania, 
is  mthin  the  constitutional  power  of  the  Legislature  ..*....  102 

Leasbs. 
Construction  of  various no 

Streets,  Use  of. 
Municipal  contracts  may  be  avoided  by  City  Council  if  not  warranted 
by  charter 116 

Way,  Exci^usive  Right  of, 
May  be  void  as  contrary  to  public  policy,  and  imposing  an  unreason- 
able restraint  upon  trade  117 

NATIONAL  BANKS. 

JURISDICTIOI^  OF  FEDERA^  COURTS. 

May  be  sued,  or  bring  suit,  in  the  Federal  Courts  by  or  against  a  citi> 
zen  of  another  State  from  that  in  which  the  bank  is  locatwl,  when  the 

amount  involved  reaches  the  statutory  limit 206 

Suit  by  stockholder  of,  against  its  officers  and  directors,  all  of  whom 
are  residents  of  the  same  State  with  such  stockholder,  to  compel  the 
collection  of  a  note  due  the  bank  and  the  payment  by  the  directors  of 
sums  lost  by  reason  of  their  alleged  illegal  conduct,  is  not  within  the 
jurisdiction  of  the  Federal  Courts 407 

NEGLIGENCE. 

CpNTRiBUTORY  Negugence.    See  Railroads. 
Not  chargeable  to  a  pedestrian  who,  being  aware  of  defects  in  a  side- 
walk, abfimdons  it  for  the  road  wajr 71 

Is  chargeable  to  one  who  rides  with  another  in  his  wagon,  by  the  lat- 
ter's  invitation  and  not  for  hire,  and  fails  to  warn  the  driver  of  their 
approach  to  a  dangerous  railroad  crossing,  which  he  knows  well  and 

might  have  seen,  if  he  had  exercised  ordinary  care 71 

Is  chargeable  to  one  who  stands  between  two  tracks  of  a  cable  com- 
,pany  and  attempts  to  board  a  car  on  one  track  without  watching  for 

cars  coming  in  the  opposite  direction  on  the  other  track 272 

Going  upon  a  railroad  track  with  knowledge  that  a  fast  train  is  due, 

is 795 

Is  not  chargeable  to  a  shipper  of  stock  who  uses  the  only  platform 
provided  by  a  railroad  company  for  that  purpose,  although  he  knows 
It  to  be  unsafe,  but  who  exercises  reasonable  care  in  its  use  .  .  .  272 
Is  not  chargeable  to  one  who,  having  been  placed,  through  the  negli- 
gence of  another,  in  a  position  of  danger,  does  not  exercise  coolness 
and  presence  of  mind  in  trying  to  escape  from  such  danger   .    .     .  334 

Defective  Bridge. 
Opened  by  a  municipality  fot  public  trevel,  renders  it  liable  for  dam- 
ages, although  one  side  of  the  bridge  may  have  been    perfectly 
safe 272 

Fireworks. 
Negligent  discharge  of,  will  render  the  persons  in  charge  of  the  dis- 
play liable  for  the  injuries  thereby  inflicted 272 

Notice 
Of  tlie  dangerous  condition  of  a  building  is  not  necessary  to  charge 
the  owner  with  liability  for  injuries  sustamed  through  its  falling  .  272 

NOTARY  PUBLIC. 
Woman 
Cannot  be  a  notary  public  under  the  Massachusetts  law 334 

NUISANCE. 

None  ^er  se^  when  the  defendants  sre  making  a  lawfrd  use  of  their 
franchise   ....  .   .   •   »   »   •   ,   .   ,   o   .  551 
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OIL.    See  Damages,  Minsrai«S. 

Definition. 
Oil  not  synonymous  with  gas no 

Property  in 

A  well  sunk  by  the  owner  is  his  exclusivel jr no 

Not  analogous  to  the  surface  owner's  right  in  running  streams  of 

water no 

Taken  out  by  wrong-doer,  remains  the  property  of  the  well 
owner no 

Severance  of, 
From  thfefreiold,  does  not  divest  the  owner  of  his  title   .    .    .   .109 

Oysters. 
Natural  oyster-bed  as  distinguished  from  artificial  ,is  not  one  planted 
and  constitutinga  mass  or  stratum 334 

PARTIES  TO  ACTION. 
CoNFucT  OF  Laws. 
Administrator  appointed  in  Maryland  cannot  sue  in  Maryland  under 
a  West  Virginia  statute  for  the  death  of  his  intestate  caused  by  negli- 
gence in  West  Virginia 408 

PARTNERSHIP. 

Conversion.    See  Surviving  Partner. 

Dissolution, 
Decreed  in  equity  where  party    has   been    induced  to  enter  into 
through  fraud  or  deceit,  or  business  cannot  be  worked  at  a  profit .  551 

Executor 
Carrying  on,  with  the  surviving  partner  with  testator's  assets  as  di- 
rected by  the  will,  not  liable  personally  for  the  old  firm's  debts  .    .551 

Interest  on  Capital. 
Charge  of,  does  not  convey  an  agreement,  otherwise  constituting  a 
partnership,  into  a  relation  of  debtor  and  creditor 624 

Real  Estate. 
Purchase  of,  by  a  surviving  partner  under  an  attachment  in  a  suit 
brought  by  him  for  a  partnership  debt,  at  the  sherifTs  sale,  does  not 
make  such  property  real  estate  descendible  to  the  heirs 795 

PASSENGER.    See  Common  Carriers. 

PATENTS  AND  INVENTIONS. 

Expiration 
Between  the  service  of  the  bill  for  infringement  and  the  return  day 
bars  relief  in  equity 551 

License. 
To  use  cannot  be  revoked,  when  it  does  not  contain  a  revocation 
clause,  and  licensor  must  resort  to  action  at  law 795 

Revocation.    See  License. 
PEDDLING. 

Statute  prohibiting,  is  valid 405 

But  peddling  without  a  license  cannot  be  forbidden  to  citizens  of 

another  State 621 

POLICE  POWER  OF  THE  STATES. 

See  Interstate  Commerce,  State  Power. 
Must  yield  to  the  commercial  power  of  the  United  States  ....   425 
Not  delegated  to  the  United  States,  and  not  prohibited  to  the  States, 

and  consequently  lesCrved  to  the  States 426 

Congress  cannot  exercise  police  powers  within  a  State ;  though  a 
State  cannot  by  its  police  power,  prevent  interstate  commerce  .  .  741 
The  Supreme  Court  of  the  Unit©i  States  will  uphold  State  police 
regulations,  when  enacted  in  good  faith  and  appropriate  to  the  pro- 
tection of  life,  liberty  and  property   .    .    .^ 741 

A  provision  in  an  internal  revenue  act,  fixing  the  flashing  point  of  il- 
luminating oil,  is  of  no  effect  in  a  State   741 
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POLICE  POWER  OP  THE  ST ATUS— {continued.) 

A  patent  for  illuminating  oil,  is  no  defense  for  violating  a  State  regu- 
lation forbi(iding  the  sale  of  such  oil 741 

A  State  cannot  collect  the  expenses  of  maintaining  paupers,  or  of  ex- 
ercising its  police  laws,  by  a  tax  on  immigrants  ...,,..,.  460 

POST  OFFICE.  .  - 
Non-Mailable  Matter. 
A  postal  card,  on  which  is  written  a  demand  for  a  debt,  coupled  with 
a  threat  to  place  the  account  with  a  lawyer,  or  law  agency  for  collec- 
tion, is  non-mailable  matter  imder  the  provisions  of  the  Act  of  Con- 
gress of  September  26,  1888 582 

But  a  demand  for  a  debt  may  be  written  upon  a  postal  card,  if 
couched  in  respectful  language,  and  not  put  in  such  form  as  to  attract 

?ublic  attention  or  make  it  offensive  to  the  person  addressed  .    .    .  582 
he  Acts  and  the  cases  under  them  considered 5S5-592 

Payments  by  Mistake 
Made  by  the  Post  Office  Department  to  contractors,  may  be  recovered 
back  at  the  suit  of  the  United  States 71 

PRINCIPAI,  AND  SURETY. 

Bond. 
Surety  is  liable  on  bond  for  accounting  by  clerk  of  a  District  Court 
ordered  under  the  practice  of  the  Court 551 

Contribution 
Refused  in  equity  to  an  administrator  of  the  paying  surety  after  delay 
of  eighteen  years 551 

Insanity 
No  excuse    for  delay  on  the  part  of  co-surety,  where  trustee  ap- 
pointed    551 

PRIVILEGE. 
Service  of  Process 
In  a  civil  suit  upon  one  who  has  been  brought  from  another  State  by 
requisition  and,  after  hearing,  discharged  from  custody,  but  has  not 
left  the  court  room,  is  void 40S 

PROCESS.    See  Legal  Hoi,idays,  Privii^ge. 

PUBLIC  LANDS. 

Military  Land  Warrant, 
When  located,  vests  the  title  at  once  in  the  holder  and  ^ocator,  and  is 
payment  for  the  land 72 

Timber 

Unlawfully  severed  from  public  lands  and  purchased  by  a  railroad 
company,  may  be  recovered  back  from  the  latter  at  the  suit  of  the 
United  States 135 

PUBLIC  OFFICERS. 
Habitual  Drunkenness 
Chargeable  to  an  official,  so  as  to  render  fiim  liable  .0  removal  fi  oui 
his  omce  under  a  constitutional  provision,  when  he  driuks  to  excess 

six  or  eight  times  a  year 334 

Secretary  oe  the  Treasury 
May  be  compelled  by  fnandamus  to  deliver  a  draft  for  his  compensa- 
tion to  a  government  contractor,  whose  work  has  been  approved  .  624 

PUBLIC  OFFICES.    See  Legal  Holidays. 

PUBLIC  SCHOOLS.     See  Christianity. 

RAILROADS.    See  Common  Carrier,  Master  and  Servant. 
Contributory  Negligence. 
Driving  for  two  miles  on  a  railroad  track  constitutes  contributory 
negligence,  and  the  drunkenness  of  a  person  injured  thereby  does  not 
affect  the  question  ot  his  negligence .135 
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HAlLROADS—icontinued. ) 

Is  not  char^ble  to  a  passenger  in  the  caboose  of  a  freight  train  who 
gets  up  while  the  train  is  in  motion  and  is  thrown  down  and  lujured 

by  a  sudden  jerking  of  the  engine 355 

Stumbling  over  baggage  in  the  aisle  of  a  passenger  car,  which  could 
have  been  plainly  seen,  will  not  entitle  person  thus  injured  to  dam- 
ages from  the  railroad  company 335 

Coupon  Ticket 

Over  different  lines  does  not  render  the  company  issuing  it  liable  for 
injuries  sustained  by  the  holder  while  riding  over  one  of  the  connect- 
ing lines 72 

Fare.    See  Return  Ticket. 
Of  passenger  may  be  refused  after  the  train  has  been  stopped  for  the 
purpose  of  ejecting  him  for  the  non-pajrment  of  his  fare 207 

Free  Pass, 
Exempting  from  liability,  frees  the  company  from  responsibility  for 

Jiegligence 386 

Conflict  in  the  decisions  upon  the  question  considered    .   .   .  391-404 

Infant 

Who  is  injured  while  trespassing  upon  a  railroad  track,  cannot  re- 
cover damages  from  the  railroad  company 335 

Injunction 

Will  not  be  granted  against  a  railroad  company  upon  an  allegation 
that  the  nmning  of  its  trains  constitute  a  nuisance  to  persons  residing 
near  its  tracks,  unless  it  be  shown  that  there  is  some  abuse  or  negli- 
gent use  by  the  railroad  of  its  franchise    624 

Interstate  Commerce. 
Ecjuity  has  no  power  to  compel   a  railroad  to  enter  into  contract 
with  another  ro£ul  for  a  joint  through  rate  and  routing  of  freight  and 
passengers  under  act  relating  to 548 

LlABIUTY. 

The  fact  that  traveler's  goods  are  lost  in  a  sleeping  car  does  not  re- 
lieve the  railroad  company 266 

Live  Stock. 
Lookout  for  live  stock  upon  its  track  need  not  be  kept  by  a  railroad 
company,  in  order  to  relieve  it  from  liability  to  the  owners  of  cattle 

killed  by  its  trains 135 

Statute  making  the  killing  of  cattle  by  engines  or  cars  prima  fade 
evidence  of  negligence,  applies  to  cattle  yoked  to  a  cart  and  in  cnarge 
of  a  driver 207 

Lookout. 
Engineer  when  not  passing  through  an  incorporated  town  or  city  or 
crossing  a  public  street  or  highway,  not  bound  to  look  out  for  persons 
on  track » 795 

Negligence 

In  the  emission  of  sparks  fi'om  a  locomotive  can  only  be  rebutted  by 
showing  proper  appliances  were  used  by  a  skilled  engineer  .   .   .551 

Return  Ticket. 

Condition  requiring  a  return  ticket  to  be  stamped  and  signed  at  the 
place  of  destination  before  it  is  used  for  return  passage,  is  binding 
upon  the  passenger  presenting  it,  though  he  may  have  uiiled  to  read 
the  condition 72 

SiGNAI, 

Need  not  be  given  by  a  railroad  train  when  approaching  a  private 

farm  crossing 207 

Need  not  be  given  before  starting  a  train  which  has  been  stopped  at  a 

point  not  a  station,  for  the  purpose  of  taking  on  wood 634 

Speed. 

In  the  discretion  of  the  company  when  not  passing  through  an  in- 
corporated town  or  passing  a  public  street  or  highway 795 
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R.UhROADS— {continued. ) 
Stockholder 
Is  not  liable  for  the  negligence  of  the  officers,  agents  or  emplo)-2es  of 
a  railroad  company  in  the  oi>eration  of  its  road,  though  the  stock- 
holder is  another  railroad  corporation .385 

RECORDS.    See  Municipal  Corporations. 

Right  of  abstractor  to  examine  municipal 49 

Annual  statement  of  sales  for  unpaid  taxes,  made  by  receiver  of  taxes, 

delivered  to  city  treasurer,  is  a  public  record 49 

Statutes  and  decisions  affecting  the  rights  of  abstract  conipauies  and 

private  persons  to  examine,  discussed  and  considered 60-68 

Alabama 64, 66    Minnesota 62 

Colorado 67    New  Jersey .60,  65,  67 

Georgia 64,  67,  68    New  York 66 

Kansas 63, 66    Pennsylvania 65 

Michigan 49165,67    Wisconsin 61,  68 

R  .^GISTRATION.    See  ELECTIONS. 

RELIGION.    See  Christianity. 

RELIGIOUS  TEACHING.    See  Christianity. 

REMOVAL  OP  CAUSES. 

Act  of  1887. 
Cause  in  which  some  of  the  defendants  are  residents  and  others  non- 
residents, wherein  there  is  only  a  single  controversy,  cannot  be  re- 
moved under , 796 

DivBRSB  Citizenship. 
When  a  creditor's  bill  cannot  be  removed  from  a  State  Court  on  the 
ground  of  diverse  citizenship,  where  one  or  more  of  the  defendants  are 
citizens  of  the  same  State  as  the  plaintiflfe 207 

Ijmitation. 
Extension  of  time  to  answer  in  the  State  Court  does  not  extend  the 
time  to  file  a  petition  far  removal  to  the  Federal  Court  .    .     ...  135 

IvOCAi,  Prejudice 
Sufficient  ground  for  removal  only  when  all  the  parties  to  the  action 
on  one  side  are  citizens  of  the  State  where  suit  is  brought,  and  all  on 

the  other  side  are  citizens  of  other  States 72 

Not  sufficiently  established  by  an  affidavit  of  the  part)%  stating  that 
he  has  reason  to  believe  and  does  believe  that  he  will  not  be  able  to 

obtain  justice  in  the  State  Court 136 

Causes  may  be  removed  from  the  State  to  the  Federal  Courts  under 
Actof  March  3,  1887,  on  the  ground  of  local  prejudice 796 

SALE. 

Oleomargarine 
Is  sold  when  served  with  a  meal  in  a  restaurant,  although  not  eaten 
by  the  customer 207 

Warranty 
Will  not  be  implied  that  a  specific  article  of  a  known  and  recognized 
kind  and  description  shall  answer  the  purpose  for  which  it  is  intended 
to  be  used 207 

SCHOOLS.    See  Christianity. 

SCHOOL  ROOM. 

A  place  of  worship  within  the  constitutional  prohibition  as  contained 
in  the  Fifteenth  Amendment 386 

SET-OFF. 
Loss  OF  Trade 
Counter-claim  for,  by  selling  inferior  articles  when  not  sustained  in 
action  for  price  of  goods  sold 552 
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SHIPPING. 

Limited  Liabiuty  Act 
Of  Congress  (Act  of  June  19,  1886)  is  constitutional 134 

Negligence. 
Vessel  using  fog  horn  sounded  by  the  breath,  instead  of  by  bellows,  is 

guilty  of  negligence 795 

Vessel  running  at  the  rate  of  seven  knots  an  hour,  in  a  frequented 
part  of  the  ocean,  and  in  a  thick  fog,  is  guilty  of 795 

Physician. 
Failure  of  a  freighting  vessel  to  provide  is  not  a  neglect  of  duty  ,  552 

SLAi^DER. 
PuBi^ic  Officers. 
What  words,  when  spoken  of  a  public  officer,  are  actionable,  without 
averment  of  special  damage,  when  they  impute  positive  incapacity  or 
misconduct 355 

SLEEPING  CAR  COMPANIES 

Liable  to  the  same  responsibilities  and  obligations  as  inn-keepers,  in 

respect  to  passengers'  goods 251 

•  The  security  of  travelers  requires  such  a  rule 251 

The  previous  cases  establish  a  contrary  rule 259-265 

The  difference  between,  and  an  inn-keeper  pointed  out,  and  the  cases 

examined 265 

The  question  considered  with  reference  to  a  steamboat  owner  and  the 

cases  examined 265 

Not  an  inn ''on  wheels" 266 

STATUTES.    See  Legai,  Hoi^idays. 

Right  conferred  by,  upon  **  all  persons,*'  is  conferred  upon  any  per- 
son    ^ 50 

STATUTE  OP  FRAUDS 

Does  not  apply  to  contract  to  support  a  child  tmtil  of  age   ....  796 

STEAMBOAT  OWNER.    See  Si^ebping  Car  Companies. 

The  question  as  to  the  liability  of,  as  an  inn-keeper,  consid- 
ered    265-266 

STREETS. 

Pedestrian  injured  by  a  dangerous  nuisance  which  the  city  allows  a 
private  corporation  to  maintain  in  its  street,  may  recover  damages 
from  the  city 324 

SUNDAY  LAWS.    See  LEGai,  Hoi,idays. 
Running  Trains 

On  Sunday  is  not  illegal  in  West  Virginia 335 

WiLi* 

Made  on  Sunday  is  valid 335 

TAXATION.    See  INTERSTATE  Commerce. 
Exemption. 
A  school  using  its  receipts  for  maintenance  is  within  the  exemption 
of  a  statute  relieving  the  real  estate  of  scientific  institutions  occupied 
by  them  for  the  purposes  for  which  they  were  incorporated  .   .   .  136 

TELEGRAPHS. 

Delay 
In  the  transmission  of  a  message,  calling  the  person  to  whom  it  is  ad- 
dressed to  a  dying  relative,  is  not  excused  by  the  fact  that  the  tele- 
graph company  was  not  informed  of  the  relationship  of  the  par- 
ties   208 

Highway. 
Erection  of  telegraph  poles  and  stringing  of  wires  along  ahigjiway  al- 
ready dedicated  to  the  public  constitutes  an  addition£d  servitude  for 
which  additional  compensation  must  be  made  to  the  owners  of  the 
soil 720 
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TELnGKAPnS—iconHnued.) 

License  Tax 
Cannot  be  imposed  upon  a  telegraph  company  engaged  in  interstate 
commerce  to  a  mater  amount  than  is  necessary  to  defray  the  cost  of 
supervising  and  controlling  its  wires  and  poles  for  the  protection  of 
property  and  person 156 

Mbntai«  Suffering 
Will  not  of  itself  support  an  action  of  damages  against  a  telegraph 
company  for  the  failure  to  deliver  a  message 136 

Raii^road  Company 
May  construct  a  telegraph  line  over  its  right  of  way  for  its  own  use 
and  benefit  in  the  operation  of  its  road,  without  rendering  itself  liable 
to  the  land  owners  tor  additional  compensation,  but  not  so  when  the 
line  is  constructed  for  a  different  purpose 208 

Unfavorabi^b  Atmospheric  Conditions 
Do  not  excuse  the  dropping  out  of  words  in  the  transmission  of  a  tele- 
graphic message 272 

TENDER.    See  Common  Carrieils. 

A  Vawd. 

Exact  amount  must  be  offered 195 

Change  must  not  be  required 195 

Waiver. 
A  payee,  by  saying  it  will  be  useless  to  exhibit  the  money  to  him, 
when  such  money  is  present,  waives  his  right  to  insist  that  uo  proper 
tender  was  made 93 

Tonnage  Taxes. 
A  State  law,  authorizing  a  mimicipality  to  collect  wharfege  from  ves- 
sels laden  with  the  products  of  other  States  and  countries,  while  such 
dues  are  not  demanded  from  vessels  laden  with  the  same  articles  when 
produced  in  the  State,  is  a  regulation  of  interstatccommerce,  and  is 

void 817 

The  denial  to  the  States,  of  the  power  to  lay  any  duty  of  tonnage  with- 
out tLe  consent  of  Congress,  was  intended  to  protect  the  freedom  of 
commerce,  and  therefore  does  not  invalidate  legitimate  wharf  dues 
measuxed  by  the  capacity  of  the  vessels  using  the  wharves  .  .  .  .817 
Local  taxation  of  vessels  by  their  capacity  instead  of  by  value,  is  un- 
constitutional  817 

TRADE  MARKS. 

Infringement 
Is  made  out  if  the  defendant's  imitations  lead  to  the  conclusion  that 

they  were  methodically  intended 796 

The  words  **  Warren  Hose  Supporter,"  used  in  connection  with  a  hose 
supporter  connected  with  a  stoc^ng  and  placed  as  labels  on  boxes 
containing  hose  supporters,  are  to  be  protected  as 796 

Jurisdiction. 

Suit  cannot  be  brought  in  the  Circuit  Court  for  infringing  trade  marks 
used  in  foreign  commerce  imder  Act  of  March  3,  1881,  both  parties 
being  in  the  State 796 

Name 
Of  place  where  goods  are  manu&ctured  may  be  used  as  a  trade  mark 

in  combination  with  other  words 208 

Of  manufacturer  may  be  uded  as  a  trade  mark,  but  not  to  the  exclu- 
sion of  the  right  of  another  person  of  the  same  name    208 

"Lightning'^ 
May  be  used  as  a  trade  mark  descriptive  of  hay  knives 535 

Oi*D  Machines 
May  be  bought  by  a  manufacturer,  repaired,  repainted  and  sold  again, 
without  removing  the  original  trade  mark 336 

•'Singer'* 
Cannot  be  used  as  a  trade  mark  for  sewing  machines 336 
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TRADE  UAKKS— (continued,) 
**  Tycoon'* 
Cannot  be  used  as  a  trade  mark  for  tea 336 

TRESPASS. 
Seizure 
By  a  mortgagee  under  a  chatter  mortgage  void  for  usury  or  fraud,  is 
a  trespass 552 

USURY. 

Action 
Lies  to  recover  back  the  difference  between  the  usurious  inter^t  paid, 
and  the  amount  legally  due 552 

Note 
Given  for  certain  amount  and  interest,  a  less  amount  being  really 
loaned,  is  void  as  usurious .   .552 

VENDOR  AND  VENDEE. 
Improvements 
Put  on  the  pro^rty  by  the  vendee  in  possession  are  not  compensated 
fonwhen  the  wife  of  tiie  vendor  refuses  to  join  in  the  deed  for  their 
joint  property 552 

UNITED  STATES  COURTS. 
Jurisdiction. 
Not  conferred  upon  the  Circuit  Courts,  in  actions  against  the  State, 
involving  questions  arising  under  the  Constitution  of  the  United 

States,  or  by  the  Act  of  Congress  of  March  3,  1875 548 

Cannot  be  conferred  upon  such  courts,  in  actions  against  a  State  with 
such  State's  consent,  in  matters  arising  out  of  the  Constitution  of 

the  United  States 549 

Supreme  Court  of  United  States  has  no  jurisdiction  to  review  the  de- 
cision of  a  State  Court  that  a  party  was  not  liable  in  damages  when 
acting  within  the  scope  of  judicial  authority  conferred  on  him  by  an 

ActofCon^ress 270 

Have  no  jurisdiction  of  proceedings  in  rem,  taken  under  a  State 
statute  against  the  property  of  a  non-resident  defendant,  who  has  not 

been  personally  served  or  appeared 130 

Have  jurisdiction  of  a  suit  to  set  aside  a  sale  of  lands  forfeited  to  a 
State,  the  parties  being  citizens  of  different  States,  and  mav  avoid  a 
deed  for  such  lands,  although  made  in  pursuance  of  the  order  of  the 

StateCourt 134 

No  Man's  Land 
Is  subject  to  the  criminal  jurisdiction  of  the  United  States  Court  for 
the  Eastern  District  of  Texas 134 

UNITED  STATES  MARSHALS.    See  Constitutionai,  Law. 

May  be  arrested  by  the  State  authorities  on  a  chai^  of  forgery,  while 
on  his  way  to  serve  process  issuing  from  a  United  States  Commis- 
sioner, if  the  arrest  was  not  intended  to  interfere  with  the  service 
of  the  process   .   ,   ,    ,   ,   ,    .,,,., 794 

WARRANTY. 
Implied. 
None  of  quality  when  the  goods  are  to  be  as  made  for  other  per- 
sons   552 

Water  rights. 

PoLi^uTiON  OF  Spring 
By  the  leakage  of  oil  stored  on  adjoining  premises  entitles  the  owner 
of  the  spring  to  damages  from  the  person  thus  storing  the  oil    .   .  336 

WHARFAGE.    See  Tonnage  Taxes. 
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WILLS. 

Bequest  to  a  corjwration  not  in  existence,  but  to  be  subsequently 
created  by  legislative  enactment,  is  valid 748 

Charitable 
Use  is  created  by  a  bequest  for  the  education  of  **  two  youiig  meu  for 
all  coming  time  "  for  Uie  Christian  ministry 74S 

Community  Property. 
Devise  to  a  wife  of  one-half  of  all  the  testator*8  property,  gives  her 
one-half  of  his  moiety  of  the  community  property   .   .     .    ,    .    ,    .    72 

Contingent  Remainder. 
Created  by  devise  of  remainder  to  daughter's  children  if  living  at  her 
death 72 

Contract  to  Make  Will. 
What  evidence  is  insufficient  to  establish 336 

Devise 
Of  all  the  estate  the  testator  is  to  inherit  after  her  father's  death,  will 
pass  her  interest*in  land  inherited  from  her  mother,  but  subject  to  her 
father's  curtesy 336 

Devise  Over. 

After  a  devise  to  testator's  wife,  coupled  with  a  power  of  alieuation, 
will  take  effect  upon  any  property  of  the  testator  not  disposed  of  b>' 

her  before  her  death 720 

When  valid 720 

Erasure 
Of  a  word  by  the  testator  in  a  will,  rendering  it  illegible,  aud  writing 
another  word  above  it,  is  inoperative  to  change  or  revoke  the  original 
provision .    .    .    .  624 

Lapse  of  Legacy 
Where  the  legatee  dies  in  the  testator's  life  time,  will  not  be  prevented 
by  the  legatee  bequeathing  to  his  wife  his  expectant  legacy    .    .    .136 

Lead  Pencil  Writing, 
Signed  by  testator's  1  first  name  only,  may  be  admitted  to  probate  as  a 
will    .    .' 208 

Vested  Estate. 
When  given 136 

WRITS. 

Service  on  a  non-resident  may  be  made  by  prblication,  where  the  bill 
seeks  to  establish  a  trust  of  real  estate,  even  though  an  account  and 
other  relief  is  also  prayed  for 795 
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